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PREFACE. 


A  collection  of  cases  for  class-room  work  has  passed  beyond  the 
experimental  stage  and  needs  no  explanation  of  its  purpose.  But 
a  set  of  cases  upon  this  subject,  in  the  face  of  a  most  exhaustive 
and  complete  set  by  Professor  Wilgus  of  Michigan  University 
Law  School,  and  other  excellent  sets  by  Professor  Smith  of  the 
Harvard  Law  School,  and  Professors  Keener  and  Cummings  of 
Columbia  University  Law  School,  needs  a  word  of  extenuation. 
The  editor  has  taught  the  subject  for  a  number  of  years,  and  has, 
at  different  times,  used  all  of  the  above-named  sets,  and  found  it 
impossible  to  cover  them  properly  in  the  time  allotted  to  the  sub- 
ject. The  publishers  requested  a  revision  of  Keener's  Cases,  but 
it  was  deemed  advisable  to  arrange  a  new  set  and  bring  it  within 
the  limits  of  one  volume.  Obviously,  a  large  number  of  the  cases 
reported  herein  appear  in  the  volumes  already  mentioned,  and,  in 
part,  the  general  arrangement  of  them  must  be  along  the  same  lines. 

Opinions  have  been  abridged  with  freedom,  and  the  fact  indi- 
cated by  the  use  of  asterisks  (***)  in  the  body  of  the  printed  page. 
Arguments  of  counsel,  as  well  as  names  of  counsel  have  been 
generally  omitted,  and  facts,  where  necessary,  have  been  condensed 
as  indicated.  Cases  relating  to  public  service  companies  have  been 
reported  only  where  the  principle  as  applied  to  a  private  company  is 
the  same  or  the  case  best  illustrates  the  principle.  The  notes  are 
not  exhaustive,  and  contain  in  general  only  leading  or  important 
cases  on  the  subject. 

L.  J.  T. 

New  York  University  Law  School, 
September  i,  1908. 
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A  SELECTION  OF  CASES 


ON  THB 


LAW   OF   PRIVATE    CORPORATIONS 


CHAPTER  I. 
The  Corporation  Defined. 


"A  corporation  is  a  fictitious  person,  created  by  special  authority,  and 
endowed  by  that  authority  with  a  capacity  to  acquire  rights  and  incur 
obligations,  as  a  means  to  the  end  for  the  attainment  of  which  the  cor- 
poration is  created.  A  corporation,  it  is  true,  consists  of  a  number  of 
individuals,  but  the  rights  and  obligations  of  these  individuals  are  not  the 
rights  and  obligations  of  <he  body  corporate,  exercisable  by  or  enforceable 
against  the  individuals  thereof,  either  jointly  or  separately,  but  only  col- 
lectively as  one  fictitious  whole." 

Lindley  on  Partnership,  p.  66. 

A  corporation  is  "  an  artificial  person,  created  by  law  or  under  authority 
of  law,  from  a  group  or  succession  of  natural  persons,  and  having  a<con- 
tinuous  existence  irrespective  of  that  of  its  members,  and  powers  and 
liabilities  different  from  those  of  its  members." 

Austin  Abbott  in  Century  Dictionary. 


"A  corporation  is  an  artificial  person  like  the  state.    It  is  a  distinct  exist- 
ence—  an  existence  separate  from  that  of  its  stockholders  and  directors." 
Cook  on  Stock  and  Stockholders,  4th  ed. 

(a)    The  Corporation  as  a  Person. 

Facts  and  excerpts  taken  from  — 

County  of  San  Mateo  v.  Southern  Pacific  Ry.  Co.* 

13  Federal  Reporter  722  (1882). 

Action  to  recover  taxes  levied  against  the  Southern  Pacific  Rail- 
road, a  corporation,  created  under  the  laws  of  California.  By  the 
constitution  of  that   state  all  property,  with   certain  exemptions, 

*  Taken  to  U.  S.  Supreme  Court  on  writ  of  error,  and  writ  dismissed  in 
116  U.  S.  138.    See  also  County  of  Santa  Clara  v.  Same,  118  U.  S.  394. 
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is  to  be  taxed  according  to  its  actual  value,  but  in  ascertaining  the 
value  of  individual  property,  any  mortgage  upon  the  property  is  to 
be  deducted  from  the  assessed  value,  and  the  tax  levied  upon  the 
balance  against  the  owner.  But  "  the  franchise,  roadway,  roadbed, 
rails  and  rolling  stock  of  all  railroads  operated  in  more  than  one 
county  "  are  to  be  assessed  at  their  actual  value  without  any  de- 
ductions for  any  mortgages  which  may  be  upon  the  property.  Pro- 
vision was  also  made  in  the  statutes  for  notice  and  hearing  by  all 
parties  before  the  assessment  is  complete,  except  where  railroads 
are  operated  in  more  than  one  county. 

Contention  of  the  Railroad  Company:  (i)  The  assessment, 
making  no  provisions  for  the  deduction  of  mortgages,  as  in  cases 
of  individuals,  has  the  effect  of  denying  to  the  railroad  corporation 
the  equal  protection  of  the  laws  guaranteed  by  the  Constitution. 
(2)  Also,  the  fact  that  no  notice  was  provided  for,  deprives  the 
company  of  its  property  without  due  process  of  law,  contrary  to  the 
Constitution.  The  county  contended :  ( i )  That  the  State's  authority 
to  tax  is  unlimited  except  by  the  United  States  Constitution.  (2) 
That  the  United  States  Constitution  did  not  forbid  the  classification 
of  property  for  taxation.  (3)  That  the  14th  amendment  did  not 
apply.  (4)  That  corporations  were  not  persons  within  the  meaning 
of  the  amendment.  (5)  That  the  statute  requiring  a  statement  of 
[property  by  the  railroad  company  was  sufficient  notice. 

Field,  j.  "  *  *  *  The  fourteenth  amendment  of  the  Con- 
stitution, in  declaring  that  no  state  shall  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws,  imposes  a  limitation 
upon  the  exercise  of  all  the  powers  of  the  state  which  can  touch  the 
individual  or  his  property,  including  among  them  that  of  taxation. 
Whatever  the  state  may  do,  it  cannot  deprive  any  one  within  its 
jurisdiction  of  the  equal  protection  of  the  laws.  And  by  equal  pro- 
tection of  the  laws  is  meant  equal  security  under  them  to  every  one 
on  similar  terms  —  in  his  life,  his  liberty,  his  property,  and  in  the 
pursuit  of  happiness.  It  not  only  implies  the  right  of  each  to  resort, 
on  the  same  terms  with  others,  to  the  courts  of  the  country  for  the 
security  of  his  person  and  property,  the  prevention  and  redress  of 
wrongs  and  the  enforcement  of  contracts,  but  also  his  exemption 
from  any  greater  burdens  or  charges  than  such  as  are  equally  im- 
posed upon  all  others  under  like  circumstances.     *     *     * 

Private  corporations  are,  it  is  true,  artificial  persons,  but,  with  the 
exception  of  a  sole  corporation,  with  which  we  are  not  concerned, 
they  consist  of  aggregations  of  individuals  united  for  some  legitimate 
business.     In  this  state  they  are  formed  under  the  general  laws; 
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and  the  civil  code  provides  that  they  "  may  be  formed  for  any  pur- 
pose for  which  individuals  may  lawfully  associate  themselves."  Any 
five  or  more  persons  may  by  voluntary  association  form  themselves 
into  a  corporation.  And,  as  a  matter  of  fact,  nearly  all  enterprises 
in  this  state  requiring  for  their  execution  an  expenditure  of  large 
capital  are  undertaken  by  corporations.     *     *     * 

It  would  be  a  most  singular  result  if  a  constitutional  provision,  in- 
tended for  the  protection  of  every  person  against  partial  and  dis- 
criminating legislation  by  the  states,  should  cease  to  exert  such  pro- 
tection the  moment  the  person  becomes  a  member  of  a  corporation. 
We  can  not  accept  such  a  conclusion.  On  the  contrary,  we  think 
that  it  is  well  established  by  numerous  adjudications  of  the  Supreme 
Court  of  the  United  States  and  of  the  several  states,  that  whenever 
a  provision  of  the  constitution,  or  of  a  law,  guarantees  to  persons 
the  enjoyment  of  property,  or  affords  to  them  means  for  its  pro- 
tection, or  prohibits  legislation  injuriously  affecting  it,  the  benefits 
of  the  provision  extend  to  corporations,  and  that  the  courts  will 
always  look  beyond  the  name  of  the  artificial  being  to  the  individuals 
whom  it  represents.  *  *  *  in  all  text  writers,  in  all  codes  and 
in  all  revised  statutes,  it  is  laid  down  that  the  term  'person*  in- 
cludes, or  may  include,  corporations,  which  amounts  to  what  we 
have  already  said,  that  whenever  it  is  necessary  for  the  protection 
of  contract  or  property  rights,  the  courts  will  look  through  the  ideal 
entity  and  name  of  the  corporation  to  the  persons  who  compose  it,. 
and  protect  them,  though  the  process  be  the  same.  All  the  guar- 
antees and  safeguards  of  the  constitution  for  the  protection  of  the 
property  possessed  by  individuals  may,  therefore,  be  invoked  for 
the  protection  of  the  property  of  corporations.  And  as  no  dis- 
criminating and  partial  legislation,  imposing  unequal  burdens  upon 
the  property  of  individuals,  would  be  valid  under  the  fourteenth 
amendment,  so  no  legislation  imposing  such  unequal  burdens  upon 
the  property  of  corporations  can  be  maintained.     *     *     *  " 

Sawyer,  C.  J.,  concurring.    *    *    * 

I.  In  my  judgment,  the  word  "  person  "  in  the  clause  of  the  four- 
teenth amendment  to  the  national  constitution.  "  No  state  shall 
*  *  *  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law,  nor  deny  to  any  person  the  equal  protection  of 
the  law,"  includes  a  private  corporation.  It  must,  at  least,  through 
the  corporation,  include  the  natural  persons  who  compose  the  corpo- 
ration, and  who  are  the  beneficial  owners  of  all  the  property,  the 
technical  and  legal  title  to  which  is  in  the  corporation  in  trust  for 
the  corporators.    The  fact  that  the  corporators  are  united  into  an 
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ideal  legal  entity  called  a  corporation,  does  not  prevent  them  from 
having  a  right  of  property  in  the  assets  of  the  corporation  which  is 
entitled  to  the  protection  of  this  clause  of  the  constitution.  Nor 
does  the  intervention  of  this  artificial  being  between  the  real  bene- 
ficial owners  and  the  state,  for  the  simple  purpose  of  convenient 
management  of  the  business,  enable  the  state,  by  acting  directly 
upon  the  legal  entity,  to  deprive  the  real  parties  beneficially  inter- 
ested, of  the  protection  of  these  important  provisions.  In  the  lan- 
guage of  Mr.  Pomeroy,  one  of  the  counsel,  which  I  adopt: 
"  Whatever  be  the  legal  nature  of  a  corporation  as  an  artificial, 
metaphysical  being,  separate  and  distinct  from  the  individual  mem- 
bers, and  whatever  distinctions  the  common  law  makes  in  carrying 
out  the  technical  legal  conception  between  property  of  the  corpo- 
ration and  that  of  the  individual  members,  still,  in  applying  the 
fundamental  guaranties  of  the  Constitution,  and  in  thus  protecting 
the  rights  of  property,  these  metaphysical  and  technical  notions  must 
give  way  to  the  reality.  The  truth  can  not  be  evaded  that,  for  the 
purpose  of  protecting  rights,  the  property  of  all  business  and  trad- 
ing corporations  is  the  property  of  the  individual  corporators.  A 
state  act  depriving  a  business  corporation  of  its  property  without 
due  process  of  law  does,  in  fact,  deprive  the  individual  corporators 
of  their  property.  In  this  sense,  and  within  the  scope  of  these 
grand  safeguards  of  private  rights,  there  is  no  real  distinction 
between    artificial    persons,    or    corporations,    and    natural    per- 


sons.'' 


Crafford  v.  Supervisors  of  Warwick  County.* 

87  Virginia  Reports  no  (1890). 

By  an  act  of  the  legislature  of  Virginia  of  1888,  it  was  provided 
that  the  judge  of  the  county  court  shall,  upon  the  application  of 
persons  paying  one-third  of  the  taxes  on  real  estate  in  the  county  of 
Warwick,  order  a  poll  to  be  opened  to  ascertain  the  sense  of  the 
•qualified  voters  as  to  whether  or  not  the  site  of  the  county  court- 
house of  the  said  county  should  be  changed.  Various  parties,  in- 
cluding many  corporations,  who  paid  more  than  one-third  of  the 
taxes  on  real  estate  in  the  county,  made  application  and  an  election 
was  held  and  a  majority  of  the  qualified  voters  voted  for  removal. 
The  plaintiffs  obtained  an  injunction  restraining  the  removal  alleg- 
ing that  no  valid  election  had  ever  been  held  or  ordered  under  the 
provisions  of  the  act;  this  injunction  was  vacated  by  the  circuit 
court,  and  this  appeal  is  taken  to  the  supreme  court. 

^  Pacts  condensed. 
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Fauntleroy,  J.,  delivered  the  opinion  of  the  court.     *     *     * 

The  question  raised  by  the  pleadings  in  this  cause  is,  whether  or 
not  corporations  are  included  or  signified  in  the  term  "  persons,'* 
as  expressed  in  the  first  section  of  the  said  act  of  assembly  of  March 
2,  1888,  under  which  the  sense  of  the  qualified  voters  of  Warwick 
county  was  ordered  to  be  taken,  and  was  so  taken,  by  the  election 
aforesaid.  The  appellants  contend  that  the  word  ''persons"  in  the 
said  act  does  not  embrace  or  include  corporations,  and  that  the  said 
word  "  persons  "  should  be  construed  to  mean  "  voters  paying  taxes 
on  real  estate  in  the  county  of  Warwick,"  and  that  the  corporations, 
owning  real  estate  in  the  said  county  and  paying  taxes  on  the  same 
amounting  to  very  nearly  two-thirds  of  the  whole  taxes  on  real  estate 
in  the  county,  were  not  competent  signers  to  the  written  petition  or 
application  to  the  judge  of  the  county  court,  upon  which  he  based  the 
order  for  the  election  to  take  or  test  the  sense  of  the  qualified  voters 
of  the  county  of  Warwick,  as  to  the  removal  of  the  site  of  the  court- 
house of  the  said  county,  under  the  provisions  of  the  said  act.  The 
language  of  the  first  section  of  the  act  under  consideration  is  plain, 
explicit,  positive  and  unambiguous,  and  neither  calls  for  nor  admits 
of  construction.  If  the  legislature  had  intended  that  the  words 
(which  it  did  use)  "  upon  the  application  of  persons  paying  one- 
third  of  the  taxes  upon  real  estate  in  said  county"  should  mean 
*'  qualified  voters  paying  taxes  on  real  estate  in  the  county  of  War- 
wick" (which  it  did  not  use),  it  would  presumably  have  said  so; 
and  few,  simple  and  unambiguous  as  the  words  are,  contained  in  the 
said  first  section,  the  "  officer  conducting  elections  in  the  county  of 
Warwick,  on  the  fourth  Thursday  in  May,  1888,  are  ordered  to  open 
a  poll  for  the  purpose  of  ascertaining  the  sense  of  the  qualified  voters 
of  the  said  county,"  etc.,  in  the  same  sentence  in  which  it  is  said 
that  "  It  shall  be  the  duty  of  the  judge  of  the  county  court,  upon  the 
application  of  persons  paying  one-third  of  the  taxes  upon  real  estate 
in  said  county,  to  order  the  election  to  be  held,"  etc.  It  is  thus 
unmistakably  and  undebatably  manifest  upon  the  face  of  the  short 
and  plain  first  section  itself,  that  in  the  same  sentence  the  legislature 
discriminated  the  phrase  "persons  paying  one-third  of  the  taxes  upon 
real  estate  in  said  county  "  from  the  phrase  "  the  sense  of  the  quali- 
fied voters  of  said  county,"  making  the  one  the  condition  precedent 
to  warrant  the  judge  to  order  the  election,  and  the  other  to  define 
and  confine  the  election,  when  held,  to  the  "  qualified  voters  of  said 
county." 

The  legislature,  like  every  other  oracle,  must  be  held  to  intend  to 
say,  what  it  has  explicitly  and  imperatively  said ;  and  where,  by  the 
use  of  clear  and  unequivocal  language,  anything  is  enacted  by  the 
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legislature,  effect  must  be  given  to  it,  and  it  can  not  be  construed 
away.  The  whole  amount  of  the  taxes  upon  real  estate  in  the 
county  of  Warwick,  for  the  fiscal  years  of  1887-1888,  was 
$10,009.76,  of  which  $6,451.80  was  paid  by  corporations  owning  real 
estate  in  the  said  county;  and  the  first  section  of  the  act  devised  a 
mode  by  which  these  heavy  tax-paying  corporations  could,  to  a  cer- 
tain extent,  and  in  the  preliminary  action  prescribed  to  the  election, 
protect  their  large  interests  from  the  expense  and  burden  of  the  cost 
of  the  election,  and  of  the  removal  of  the  court-house  from  its 
present  location  to  Newport  News.  The  design  of  the  statute  was 
to  protect  the  tax-payers  and  a  designated  class  of  tax-payers  — 
those  who  paid  taxes  upon  real  estate  in  the  county  —  from  the 
imposition  of  additional  taxation  upon  their  real  estate.  The  tax- 
payer on  personalty  could  not  petition  the  county  judge  to  order 
the  election.  Why,  nobody  knows  or  can  conjecture ;  but  so  it  was 
enacted.  Corporations  paid  taxes  on  real  estate  in  the  county,  like 
as  individuals,  and  had  the  same  interest  to  protect  and  a  like  burden 
to  bear  should  the  expense  be  incurred  and  the  tax  imposed  to  pay 
it.  Why  are  they  not  in  equal  protection  of  the  law?  They  be- 
long to  the  designated  class,  and  they  are  equally  within  the  reason, 
the  justice  and  the  intent  of  the  law.  They  could  not  vote,  but  they 
were,  designedly  and  expressly,  given  a  voice  in  the  question  as  to 
whether  or  not  the  election  should  be  ordered,  and  thereby  have  an 
additional  burden  of  taxation  imposed  upon  them. 

An  intent  to  do  what  is  unjust,  and  to  discriminate,  unjustly  and 
without  reason,  between  different  cases  of  a  like  kind,  is  not  to  be 
ascribed  to  the  legislature.  Arthur  v.  Blight,  2  Cranch  390;  24 
Pickering  370.  The  real  estate  of  both  the  individual  and  the  corpo- 
ration are  alike  subject  to  the  taxation  which  may  be  imposed.  Can 
any  reason  be  given  why  there  should  be  a  discrimination  against 
corporations  owning  real  estate,  and  paying  nearly  two-thirds  of  all 
the  taxes  on  real  estate  in  the  county,  under  this  statute,  to  determine 
the  question  of  whether  additional  taxation  should  be  made  neces- 
sary? Would  not  this  be  an  unjust  and  unreasonable  discrimi- 
nation between  classes  of  tax-payers  in  similar  cases?  Wherever 
the  governing  principle  is  taxation,  the  term  persons  in  a  statute  has 
been  held  to  include  corporations;  and,  under  the  assessment  and 
tax  laws,  corporations  are  assessed  and  taxed,  although  the  word 
persons  is  used  therein,  and  corporation  is  not  mentioned. 

In  the  case  of  Beaston  v.  Farmers!'  Bank  of  Delaware,  12  Peters 
134-5,  the  Supreme  Court  of  the  United  States  said :  "  Corporations 
are  to  be  deemed  and  considered  as  'persons*  when  the  circum- 
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stances  in  which  they  are  placed  are  identical  with  those  of  natural 
persons  expressly  included  in  such  statutes." 

In  Stribbling  v.  The  Bank  of  the  Valley,  5  Rand.,  on  p.  180, 
Judge  Cabell  said :  "  The  term  *  person/  used  in  the  law,  is  un- 
questionably sufficiently  comprehensive  to  embrace  corporations ;  and 
it  must  be  held  to  embrace  them  unless  there  is  something  in  the 
law  showing  the  legislative  intention  to  restrict  its  application." 

In  United  States  Bank  v.  Merchants^  Bank,  i  Robinson  589,  Judge 
Allen  said,  "  For  civil  purposes,  corporations  are,  in  law,  deemed 
persons."  United  States  v.  Amedy,  11  Wheaton  393,  and  quoting, 
with  approval,  Beast  on  v.  Farmers'  Bank  of  Delaware,  12  Peters 
134,  and  Stribbling  v.  Valley  Bank,  5  Rand.  132,  goes  on  to  say  the 
*'onIy  doubt  has  been  whether  the  word  (person)  would  embrace 
(corporations)  within  penal  statutes,"  etc. 

In  Baltimore  &  Ohio  R.  Co,  v.  Gallahue's  Adm'r,  12  Gratt.  663, 
'*  When  the  word  persons  is  used  in  a  statute,  corporations,  as  well 
as  natural  persons,  are  included  for  civil  purposes."    2  Inst.  697, 

703,  736. 

In  the  Code  of  1873,  ch.  16,  §  17,  p.  loi,  it  is  provided  that  the 
word  persons,  in  a  statute,  "  may  extend  to  and  be  applied  to  bodies 
politic  and  corporate  as  well  as  to  individuals,  unless  it  would  be  in- 
consistent with  the  manifest  intention  of  the  legislature,"  and  the 
same  provision  is  in  the  Code  of  1887.  The  word  persons  does  cer- 
tainly include  corporations  unless  the  intention  of  the  legislature  is 
manifest  that  corporations  were  intended  to  be  excluded  from  its 
operation.  Corporations  are  not,  in  terms,  excluded  from  its  opera- 
tion. The  omission  of  the  word  corporations  does  not  exclude 
them,  for  this  act  uses  a  word  "  persons,"  which  may  include  them, 
and  which  must  include  them,  unless  it  was  the  manifest  intention 
of  the  legislature  to  exclude  them  from  the  operation  of  the  act. 
Nor  is  there  anything  in  the  nature  of  the  act  to  exclude  corpo- 
rations from  its  operation.  Millc/s  Ex,  v.  The  Commonwealth,  27 
Gratt.  115.  See  also,  Lehigh  Bridge  Co.  v.  Lehigh  Coal  &  Navigation 
Co,,  4  Rawle  9;  Field  v.  New  York  Central  R,  Co,,  29  Barb.  176; 
Wright  v.  Tame,  28  Barb.  80;  Johnson  v.  Mcintosh,  31  Barb.  267; 
Wallace  v.  Mayor  of  Nezv  York,  2  Hilton  440;  La  Forge  v.  Ex- 
change Fire  Ins,  Co.,  22  N.  Y.  334 ;  The  People  v.  Utica  Ins,  Co,, 
8  Am.  Dec.  251 ;  Pembina  Manfg  Co,  v.  Pennsylvania,  125  U.  S. 
Rep.  181 :  Providence  Bank  v.  Billings,  4  Peters  504. 

To  hold,  as  is  the  contention  of  the  appellants,  that  the  legis- 
lature intended,  by  the  use  of  the  word  "  persons  "  paying  one-third 
of  the  taxes,  etc.,  to  restrict  it  to  voters  paying  one-third  of  the 
taxes,  etc.,  would  not  only  exclude  corporations,  but  non-residents, 
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and  even  residents  who  had  not  resided  long  enough  to  become 
voters  —  women,  minors,  aliens  —  none  of  whom  could  be  a  voter, 
yet  many  of  whom,  if  not,  indeed,  all,  are  tax-payers  upon  real  estate 
in  Warwick  county. 

If  we  give  the  other  construction  contended  for  by  the  appellants, 
that  "  persons "  meant  natural  persons,  and  that  natural  persons 
signing  the  application  should  represent  one-third  of  the  taxes  paid 
upon  real. estate,  it  would  have  put  it  in  the  power  of  two  persons 
paying  one- forty-fifth  part  of  the  whole  real  estate  tax  in  the  county 
to  have  denied  the  wishes  and  defeated  the  will  of  all  the  other  real 
estate  owners,  and  the  whole  population  of  the  county  united  in  the 
application  to  the  judge  to  order  the  election.  It  is  not  to  be  im- 
puted to  the  legislature  that  they  had  any  such  an  absurdity  of 
intention,  and  it  is  not  consistent  with  the  object  and  context  of  the 
act.     *     *     *  . 

We  are  of  opinion  that  the  election  was  properly  ordered  by  the 
judge  of  the  county  court  of  Warwick,  and  that  the  election  was 
duly  and  properly  conducted,  and  that  the  Circuit  Court  rightfully 
dissolved  the  injunction  which  had  been  granted  in  the  cause,  Sep- 
tember 4,  1888,  by  the  judge  of  the  corporation  court  of  the  city  of 
Manchester,  and  the  decree  appealed  from  is  without  error,  and  the 
same  is  affirmed. 

Decree  affirmed. 

In  Pharmaceutical  Society  v.  London,  etc.,  Association,  L.  R.  5  App.'  Gas. 
857,  Lord  Blackburn  said :  "  I  think  that  in  an  Act  of  Parliament  unless 
there  be  something  to  the  contrary,  probably  (I  would  not  like  to  pledge 
myself  to  that)  it  ought  to  be  held  to  include  both,  t.  e.  both  a  natural  and  an 
artificial  person.  I  have  equally  no  doubt  in  common  talk,  in  the  language 
of  men  (not  speaking  technically)  a  "  person "  does  not  include  a  corpora- 
tion *  *  *.  In  technical  language  it  may  include  the  other,  but  which 
meaning  it  has  in  any  particular  act,  must  depend  upon  the  context  subject- 
matter." 

Corporations  may  sue  and  be  sued  like  natural  persons.  Libbey  v.  Hodg- 
don,  9  N.  H.  394;  North  Missouri  Co.  v.  Akers,  4  Kans.  453. 

Under  Attachment  Laws. —  Corporations  are  generally  held  to  be  persons 
within  the  meaning  of  these  laws.  Knox  v.  Protection  Ins.  Co.,  9  Conn.  430; 
Planters,  etc..  Bank  v.  Andrews,  8  Port.  (Ala.)  404;  South  Carolina  Ry. 
Co.  V.  McDonald,  5  Ga.  531. 

For  Purposes  of  Taxation. —  Corporations,  both  domestic  and  foreign,  are 
generally  included  in  the  words  "  persons  and  associations  "  under  the  tax 
laws.  People  v.  New  York  Tax  Corn's.  23  N.  Y.  242 ;  People  v.  McLean,  80 
N.  Y.  2sg\  Chicago,  etc.,  Ry.  Co.  v.  Bank  of  No.  A.,  82  111.  493;  Otis  Co.  v. 
Ware,  8  Gray  (Mass.),  509;  Baldwin  v.  Trustees,  yj  Me.  369;  but  compare 
School  Directors  v.  Carlisle  Bank,  8  Watts  (Pa.),  289  and  Fox*s  Appeal, 
112  Pa.  337- 

Statute  of  Limitations. —  Corporations  are  persons  within  this  act.  People 
V.  Trinity  Church  Rector,  22  N.  Y.  44;  Boyd  v.  Croydon  Ry.  Co.,  4  Bing. 
N.  C.  669.— Ed. 
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(b)    The  Corporation  as  a  Collection  of  Individuals. 

"A  corporation  is  a  collection  of  many  individuals  united  into  one  body, 
under  a  special  denomination,  having  a  perpetual  succession  under  an  arti- 
ficial form  and  vested,  by  the  policy  of  law  with  the  capacity  of  granting 
property,  of  contracting  obligations,  of  suing  and  being  sued,  of  enjoying 
privileges  and  immunities  in  common,  and  of  exercising  a  variety  of  political 
rights  more  or  less  extensive  according  to  the  designs  of  the  institution  or 
the  powers  conferred  upon  it  either  at  the  time  of  its  creation,  or  at  any 
subsequent  period  of  its  existence." 

Kyd  on  Corporations,  Vol.  i,  p.  13. 

"A  corporation  is  a  body  created  by  law,  composed  of  individuals  united 
under  a  common  name,  the  members  of  which  succeed  each  other  so  that 
the  body  continues  the  same,  notwithstanding  the  change  of  individuals  who 
compose  it,  and  is  for  certain  purposes  considered  as  a  natural  person/' 

Angell  V.  Ames  (nth  ed.),  p.  i. 

"Although  a  corporation  is,  in  a  certain  sense,  something  distinct  from 
its  members,  having  a  life  independent  of  theirs,  the  truth  would  seem  to 
lie  between  these  conflicting  views  of  its  nature.  *  *  *  The  effort  of 
praaical  jurisdiction  should  be  to  regard  it  as  a  unit,  or  as  a  collection  of 
persons  according  to  the  relation  in  which  it  acts  in  a  given  instance." 

Beach,  Law  of  Private  Corporations,  Vol.  i,  §  i. 

"  The  most  usual  conception  of  a  corporation  is  that  it  is  a  collection  of 
natural  persons,  joined  together  by  their  voluntary  action  or  by  legal  com- 
pulsion, by  or  under  the  authority  of  an  act  of  the  legislature,  to  accomplish 
some  purpose,  pecuniary,  ideal  or  governmental,  authorized  by  the  legislature, 
under  a  scheme  of  organization  and  by  methods  thereby  prescribed  or  per- 
mitted; with  the  faculty  of  having  a  continuous  succession  during  the  period 
prescribed  by  the  legislature  for  its  existence,  of  having  an  individual 
name  by  which  it  may  make  and  take  contracts  and  sue  and  be  sued,  and 
of  acting  as  a  unit  in  respect  of  all  matters  within  the  scope  of  the  purposes 
for  which  it  was  created." 

Thompson's  Commentaries,  Vol.  i,  I  i. 

The  necessity  of  thus  viewing  a  corporation  as  a  collection  of  individuals 
becomes  apparent  in  considering  the  relations  of  the  individual  members 
among  themselves  and  their  concerted  action  in  attempting  to  use  the  cor- 
poration as  a  cloak  to  commit  fraud  or  to  contravene  the  law  by  acts  which 
an  individual  might  not  do.  Illustrations  of  these  will  be  found  in  Mont- 
gomery V.  Forbes,  148  Mass.  249;  Metcalf  v.  Arnold,  no  Ala.  i8b;  The 
People  V.  N,  R.  Sugar  Refining  Co.,  121  N.  Y.  58J.—  Ed. 

Chater  V.  San  Francisco  Sugar  Refining  Co.,  et  al. 

19  California  Reports  219  (1861). 

Bill  in  equity  for  the  specific  performance  of  an  agreement  be- 
tween the  plaintiff  and  Gordon  and  Bond. 
Further  facts  appear  clearly  in  the  opinion: 

Baldwin,  J.,  delivered  the  opinion  of  the  court.  Field,  C.  J.,  and 
Cope,  J.,  concurring. 

The  whole  carse  in  this  view  of  it  may  be  thus  summed  up :  Three 
men  enter  into  an  agreement  to  form  a  corporation  for  commercial 


10  Chater  V,  San  Francisco  Sugar  Co.         [chap.  i. 

purposes.  By  this  agreement,  and  the  corporate  act,  each  corporator 
is  entitled  to  an  equal  proportion  of  the  stock ;  two  contribute  to  the 
capital  in  money  —  the  third  has  no  money;  he  proposes  and  is 
allowed  to  give  his  note  in  lieu  of  money,  pledging  his  stock  as 
security ;  the  other  two  agree  that  on  this  stock  they  will  raise  him 
the  money.  It  is  agreed  that  the  stock  due  him  shall  be  issued  on 
a  given  event;  the  event  happens.  The  note  is  not  made  nor  the 
stock  issued  to  him,  but  the  company,  controlled  by  the  other  two 
corporators,  goes  on  recognizing  the  third  as  a  corporator;  no  de- 
mand is  made  for  his  note  or  the  stock  issued  to  him.  The  corpo- 
ration makes  profit  enough  to  pay  the  debts,  and  the  share  coming 
to  the  third  partner  pays  his  contribution.  No  stock  is  issued  to 
him,  and  he  now  claims  it.  If  the  two  who  were  to  raise  the  amount 
to  be  contributed  by  the  third,  having  by  the  agreement  the  right  to 
demand  his  note  and  stock,  do  not  demand  them  or  issue  the  stock 
to  him,  but  without  this  form  of  security  advance  the  money  which 
was  to  be  raised,  they  are  to  be  considered  as  waiving  this  formal 
right,  and  are  not  at  liberty  to  plead  the  want  of  a  mere  literal  com- 
pliance as  a  forfeiture  —  for  such  it  would  be  —  of  the  interest  of 
the  third  partner  in  the  common  enterprise.  In  equity  the  substance 
of  the  whole  transaction  is  fulfilled;  the  object  of  the  security 
answered,  and  the  original  right  of  the  plaintiff  here  to  his  stock  is 
not  lost  by  a  mere  failure  on  his  part  to  give  a  particular  form  of 
security,  upon  which  those  beneficially  interested  in  demanding  it 
did  not  insist.  What,  in  such  a  state  of  things,  was  not  insisted 
upon  was  waived ;  and  equity,  not  regarding  mere  modes  or  forms, 
but  looking  at  the  very  substance  of  the  transaction,  is  satisfied  when 
the  substantial  purpose  is  effected,  though  not  effected  in  the  precise 
way  contemplated  by  the  parties ;  and  this  is  the  more  especially  true 
if  this  failure  to  follow  the  prescribed  mode  be  owing  to  the  laches, 
or  be  by  the  waiver  or  acquiesence  of  the  party  entitled  in  strict 
right  to  insist  upon  it. 

The  notes  of  Chater  were  merely  to  represent  his  debt,  and  the 
money  to  pay  this  debt  *Bond  and  Gordon  wene  to  raise  on  the  secu- 
rity of  his  stock,  they  being  interested  in  using  it;  and  whether  the 
stock  was  issued  in  the  form  of  a  certificate  or  not,  it  was  bound  bv 
the  agreement;  and  if  they  chose,  they  could  as  safely  advance  the 
money  without  the  note,  and  the  substance  of  the  whole  arrange- 
ment be  attained.  It  is  not  necessary  for  us,  therefore,  to  consider 
the  other  points  urged,  to  say  the  least,  with  plausibility,  in  avoid- 
ance of  the  ground  taken  by  the  appellants  to  sustain  the  proposi- 
tion just  discussed. 
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This  view  distinguishes  this  case  from  mere  executory  agreement, 
through  a  performance  of  the  terms  of  which  a  party  becomes  en- 
titled to  property,  of  which  class  Green  v.  Covillaud  (lo  Cal.  317), 
and  the  other  cases  cited  by  appellants,  are  examples.  Here  Chater 
was  entitled,  as  of  original  right,  to  his  stock,  and  the  conditions 
annexed  to  the  issuance  of  the  certificates  to  him,  even  if  not  waived, 
at  most  were  mere  qualifications  in  favor  of  his  associates  of  that 
right,  and  in  the  nature  of  security  to  them,  the  substance  of  which 
security  they  enjoyed,  and  a  failure  of  the  precise  process  prescribed, 
neither  by  the  general  principles  of  law  applicable  to  such  contracts, 
nor  by  the  express  terms  of  the  agreement,  worked  a  forfeiture  of 
his  interest  in  the  stock,  nor  in  the  business  of  the  corporation. 

We  think  there  is  nothing  in  the  point  that  the  rendering  of 
plaintiff's  services  for  the  five  years  was  a  condition  precedent  to 
the  vesting  of  the  plaintiff's  title  to  the  stock.  Nothing  in  the  agree- 
ment so  declares.  The  provision  for  the  employment  of  plaintiff 
as  superintendent  seems  to  be  an  independent  term  of  the  agree- 
ment.   *    ♦    ♦ 

Baldwin,  J.,  delivered  the  opinion  of  the  court  upon  the  petition 
for  rehearing,  Field,  C.  J.,  and  Cope,  J.,  concurring.    *    *    * 

It  is  next  insisted  that  we  erred  in  holding  that  this  agreement 
bound  the  corporation.  That  point  was  barely  suggested  on  the  oral 
argument,  and  in  the  learned  and  able  briefs  of  the  counsel  no  great 
stress  seemed  to  be  laid  on  it.  We  gave  it  no  very  elaborate  con- 
sideration, for  we  really  supposed  —  erroneously,  perhaps  —  that 
the  counsel  placed  but  little  reliance  upon  it.  The  argument  now 
on  this  point  is  very  full  and  very  ingenious,  but  as  applied  to  the 
facts  of  this  record  is  not  sound. 

Every  opinion,  as  Chief  Justice  Marshall  well  observes,  must  be 
considered  with  reference  to  the  particular  facts  upon  which  it  is 
made ;  for  it  is  impossible  so  to  use  language  as  that  general  expres- 
sions apply  in  every  instance  with  the  same  meaning  to  every  con- 
dition of  facts.  We  asserted  no  such  doctrine  as  that,  by  force  of 
a  secret  agreement  between  the  original  corporators  in  a  commercial 
corporation,  whether  made  before  or  after  the  act  of  incorporation, 
the  stock  issued  by  the  corporation  to  innocent  parties  without  notice 
of  the  agreement  could  be  charged  or  affected  by  it.  There  was  no 
case  before  us  for  the  application  of  such  a  principle.  But  the  right 
to  incorporate  for  such  a  purpose  as  that  here  is  a  statutory  right, 
which  is  free  to  everybody.  The  rights  in  the  corporation  can  be 
adjusted  by  contract,  and  the  terms  fixed  by  contract.  The  cor- 
poration is  little  more,  under  our  laws,  than  a  joint  stock  company 
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under  the  English  laws,  indeed,  in  its  true  nature  more  nearly  re- 
sembling a  limited  partnership  under  special  articles  than  a  corpo- 
ration at  common  law.  This  corporation  was  organized  under  an 
agreement,  which  was  in  itself  legal  and  binding.  The  original 
corporators  were  really  the  men  (except  one  —  if,  indeed,  he  were 
not  the  assignee  of  one)  who  made  the  agreement,  and  were  bound 
to  execute  it.  They  had  the  power  to  execute  it ;  for  they  had  on 
the  organization  the  power,  subject  to  restrictions  which  we  do  not 
apply  here,  to  control  their  own  business  in  their  own  way.  A  man 
may  as  well  make  an  agreement  with  another  for  certain  stock  in 
a  corporation  to  be  organized  hereafter,  as  an  agreement  for  stock 
in  a  presently  existing  corporation.  If  A,  B  and  C  agree  to  form  a 
corporation  for  a  railroad  with  a  capital  of  so  much,  to  be  repre- 
sented by  so  many  shares  of  stock,  why  may  not  they  contract  that 
each  is  to  have  so  many  shares  on  such  and  such  terms  ?  What  rule 
of  law  forbids?  Is  there  anythinjg  immoral  in  the  contract,  or 
opposed  to  public  policy  ?  Can  not  a  man  as  well  subscribe  one  time 
as  another  for  stock,  if  all  interested  consent?  Indeed,  as  under 
this  particular  agreement  they  organized,  so  far  ds  the  then  mem' 
bers  are  concerned,  the  agreement  becomes  as  effectual  as  if  a  part 
of  the  corporate  act. 

As  there  is  in  this  respect  no  restriction  upon  the  terms  on  which 
they  associate  or  do  business,  or  to  the  time  of  making  them,  why 
not  find  those  terms  in  an  antecedent  agreement  as  well  as  a  present 
adoption,  if  the  preceding  agreement  is  connected  by  clear  proof 
with  the  act  of  incorporation  and  its  affairs  ?  Suppose  A,  B  and  C 
agree  to  form  a  corporation  for  running  stages,  and  put  in,  each, 
$10,000  but  there  are  to  be  no  certificates  of  stock  issued  and  no 
debts  incurred.  This  agreement  precedes,  of  course,  the  incorpo- 
ration; and  suppose  the  money  is  paid  before  the  corporate  act  is 
consummated.  The  corporation  is  formed  and  proceeds  to  do  busi- 
ness. Will  it  be  contended  that  these  men  are  not  entitled  to  their 
respective  shares  of  the  profits,  etc.,  from  the  mere  fact  that  all  this 
occurred  before  the  technical  ideal  thing  —  the  corporation  —  was 
called  into  existence?  The  truth  is,  the  corporation,  under  our 
system,  following  such  an  agreement,  would  be  the  mere  agency  of 
the  associates  created  for  the  sake  of  convenience  in  carrying  out 
the  agreement,  as  between  those  who  made  the  bargain  —  the  differ- 
ent characters  or  forms  in  which  or  by  which  the  bargain  was  made, 
and  the  order  in  which  the  several  parts  of  it  were  executed,  makes 
no  substantial  difference  in  the  obligation.  But  if  it  did,  and  this 
ideal  thing,  the  corporation,  be  something  essential,  distinct  and  ex- 
clusive,  making  the  men  inside  of  it  and  controlling  it   wholly 
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diflFereni  from  the  same  men  just  before  they  went  into  it ;  yet  these 
shares  are  interests  and  property  in  esse  or  posse.  This  interest, 
or  those  shares,  entitle  the  holder  to  certain  privileges  of  value,  and 
may  entitle  him  to  profits.  Whether,  therefore,  the  corporation  is 
bound  of  itself,  and  as  a  separate  entity,  to  recognize  a  right  in  a 
claimant  to  this  interest,  a  private  person  holding  these  shares  or 
interests  would  be  bound  to  such  claimant  for  them. 

But  apart  from  all  this,  when  the  corporation  became  such,  it 
organized  with  Chater,  Bond  and  Gordon  as  trustees,  and  these  were 
really  the  sole  corporators  also ;  and  they  organized  with  full  knowl- 
edge of  this  agreement,  which  not  only  contemplated  the  formation 
of  the  company  or  corporation,  but  prescribed  the  terms  and  rights 
of  the  members  in  the  corporation  and  corporate  business.  Chater 
was  not  only  superintendent  under  this  agreement,  but  trustee,  too ; 
and  the  corporate  business  was  commenced  and  for  a  long  time 
prosecuted  with  reference  to  this  agreement,  which  recited  these 
terms  and  affirmed  these  rights.  If  anything  could  be,  this  was  an 
adoption  by  the  corporation  of  these  terms.  It  is  not  necessary  to 
inquire  whether  an  innocent  purchaser  of  the  stock,  buying  subse- 
quently without  notice,  would  be  affected  by  any  such  acts  —  for 
no  such  question  is  before  us  now.  If  the  corporation  be  bound  by 
this  agreement,  and  the  court,  proceeding  to  enforce  it  by  ordering 
the  issuance  of  stock,  should  affect  injuriously  any  innocent  holder 
of  stock,  it  will  be  time  enough  to  consider  his  rights,  legal  or 
equitable,  when  the  facts  and  proper  parties  are  before  the  court. 

If,  on  taking  the  account,  it  should  appear  that  Chater  is  not 
entitled  to  anything,  but  that  the  corporation  is  so  indebted  as  to 
make  it  inequitable  for  him  to  receive  his  shares,  the  court  below, 
on  the  final  hearing,  can  make  thie  proper  decree,  unaffected  by  any- 
thing in  the  decree  under  review. 

With  these  modifications,  the  decree  is  affirmed  and  the  cause 
remanded. 

ASHTON  V.  BuRBANK.^ 

2  Dillon's  (U.  S,  Circuit)  Reports  435. 

Action  on  a  promissory  note  given  for  a  call  made  by  the  directors 
of  an  insurance  company.  The  defendant  had  subscribed  to  the 
stock  of  the  Provident  Life  Insurance  Company,  the  charter  of 
which  originally  authorized  the  company  to  transact  a  "  life  and 
accident  insurance  "  business.  After  the  defendant  had  subscribed 
to  the  stock,  the  charter  was  amended,  the  corporation  authorized 
to  transact  the  business  of  "  fire,  marine,  and  inland  insurance,"  and 

^  Facts  condensed. 
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the  name  was  changed  to  the  Eagle  Insurance  Company.  The'  de- 
fendant neither  procured  nor  assented  to  the  amendatory  act,  nor 
did  he  know  of  it  until  after  its  passage.  The  note  had  been  given 
prior  to  the  passage  of  the  amendatory  act,  and  was  sold  to  the 
plaintiff  long  after  it  was  due.  Upon  learning  of  the  changes  made, 
the  defendant  protested  against  it  and  refused  to  pay  the  note, 

Dillon,  C.  J.    We  hold  the  following  propositions:    *    *    * 

The  change  in  the  charter,  by  which  a  life  and  accident  company 
was  authorized  to  transact  fire,  marine  and  inland  insurance,  is  an 
organic  change  of  such  a  radical  character  as  to  discharge  previous 
subscribers  to  the  stock  of  the  company  from  any  obligation  to  pay 
their  subscription,  unless  the  change  is  expressly  or  impliedly 
assented  to  by  them.  Here  there  was  no  such  assent,  and  no 
acquiescence  in  the  structural  change  made  in  the  charter  of  the 
company.  The  company  could  not,  against  such  a  subscriber,  main- 
tain a  suit  to  collect  his  subscription,  and  take  the  money  and  use 
it  as  capital  for  the  transaction  of  business  under  the  charter  as 
altered.  We  think,  in  such  a  case,  the  subscriber  is  not  bound  to 
enjoin  action  under  the  amended  charter,  but  may,  if  he  elects,  de- 
fend against  an  action  to  recover  on  his  subscription  to  the  stock. 

If  the  company  accepted  the  amended  charter,  as  it  did,  by  adopt- 
ing the  new  name,  it  is  not  essential  to  such  a  defense  to  show  that 
at  the  time  of  the  trial  the  corporation  had  actually  exenrised  the 
enlarged  powers  conferred  upon  it.  The  defendants  are  not  bound, 
on  their  subscription,  to  pay  to  the  company  money  which,  if  paid, 
may  be  used  as  capital  to  carry  on  the  business  authorized  by  the 
amended  charter. 

Judgment  for  the  defendants. 

Nelson,  J.,  concurs. 

Some  considerable  discussion  has  been  indulged  in  by  learned  text-writers 
on  this  subject,  and  two  modern  writers  —  Mr.  Morawelz  and  Mr.  Taylor  — 
are  firm  adherents  of  the  "collection  of  individuals"  idea.  Mr.  Morawetz 
especially  (see  preface  to  his  second  edition)  claiming  that  the  majority  of 
situations  may  more  easily  be  worked  out  and  understood  upon  this  theory 
than  upon  the  entity  theory,  which  is  a  fiction  evolved  for  the  purpose  of 
working  out  the  rights  and  equities  of  the  real  parties  in  interest. 

See  Morawetz,  2nd  edition,  sees.  228-231.    Taylor  5th  edition,  chap.  3. 

Finch,  J.,  in  People  v.  North  River  Sugar  Refining  Co.,  121  N.  Y.  582, 
at  p.  619  says: 

"  But  the  assumption  underlying  the  view  I  have  expressed  is  itself  con- 
tested, and  a  proposition  asserted  which  denies  the  possibility  of  any  cor- 
porate action,  except  by  the  trustees  or  directors  acting  formally  as  such; 
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a  proposition  which,  if  sound,  dominates  the  whole  field  of  controversy,  and, 
establishing  that  there  has  been  no  corporate  action  at  all,  effectually  shuts 
out  every  question  of  illegality  or  public  injury.  I  can  not  admit  that 
proposition.  I  think  there  may  be  actual  corporate  conduct  which  is  not 
formal  corporate  action;  and  where  that  conduct  is  directed  or  produced 
by  the  whole  body,  both  of  officers  and  stockholders,  by  every  living  instru- 
mentality which  can  possess  and  wield  the  corporate  franchise,  that  conduct 
is  of  a  corporate  character,  and  if  illegal  and  injurious  may  deserve  and 
receive  the  penalty  of  dissolution."    ♦    ♦    ♦ 

The  abstract  idea  of  a  corporation,  the  legal  entity,  the  impalpable  and 
intangible  creation  of  human  thought  is  itself  a  fiction,  and  has  been  appro- 
priately described  as  a  figure  of  speech.  It  serves  very  well  to  designate 
in  our  minds  the  collective  action  and  agency  of  many  individuals  as  per- 
mitted by  the  law;  and  the  substantial  inquiry  always  is  what  in  a  given 
case  has  been  that  collective  action  and  agency.  As  between  the  corporation 
and  those  with  whom  it  deals  the  manner  of  its  exercise  usually  is  material, 
but  as  between  it  and  the  state,  the  substantial  inquiry  is  only  what  that 
collective  action  and  agency  has  done,  what  it  has,  in  fact,  accomplished, 
what  is  seen  to  be  its  effective  work,  what  has  been  its  conduct.  It  ought 
not  to  be  otherwise.  The  state  gave  the  franchise,  the  charter,  not  to  the 
impalpable,  intangible  and  almost  nebulous  fiction  of  our  thought,  bur  to  the 
corporators,  the  individuals,  the  acting  and  living  men  to  be  used  by  them, 
to  redound  to  their  benefit,  to  strengthen  their  hands  and  add  energy  to  their 
capital.  If  it  is  taken  away,  it  is  taken  from  them  as  individuals  and  cor- 
porators, and  the  legal  fiction  disappears.  The  benefit  is  theirs,  the  punish- 
ment is  theirs,  and  both  must  attend  and  depend  upon  their  conduct;  and 
when  they  all  act  collectively,  as  an  aggregate  body,  without  the  least  excep- 
tion, and  so  acting,  reach  results  and  accomplish  purposes  clearly  cor- 
porate in  tbeir  character,  and  affecting  the  vitality,  the  independence,  the 
utility  of  the  corporation  itself,  we  can  not  hesitate  to  conclude  that  there 
has  been  corporate  conduct  which  the  state  may  review,  and  not  be  defeated 
by  the  assumed  innocence  of  a  convenient  fiction. 

(c)   The  Corporation  as  a  Franchise. 

"A  franchise  is  a  special  privilege  emanating  from  the  sovereign  power, 
and  owing  its  existence  to  a  grant,  or  to  a  transaction  presupposing  a  grant." 
Dorrance  Dibell,  Jr.,  in  Water  Co.  v.  Evans,  166  111.  548. 

**A  franchise  is  a  right,  privilege  or  power  of  public  concern,  which  ought 
not  to  be  exercised  by  private  individuals  at  their  mere  will  or  pleasure, 
but  should  be  reserved  for  public  control  and  administration,  either  by  the 
government  directly,  or  by  public  agents,  acting  under  such  conditions  and 
regulations  as  the  government  may  impose  in  the  public  interest,  and  for  the 
public  security.  Such  rights  and  powers  must  exist  under  every  form  of 
society.  *  *  *  Under  our  system,  their  existence  and  disposal  are  under 
the  control  of  the  legislative  department  of  the  government,  and  they  cannot 
be  assumed  or  exercised  without  legislative  authority.  *  *  *  No  persons 
can  make  themselves  a  body  corporate  and  politic  without  legislative  au* 
thority.  Corporate  capacity  is  a  franchise."  Bradley,  J.,  in  California  v. 
Central  Pac.  Ry.,  127  U.  S.  i. 

"A  corporation  is  a  franchise  granted  by  government,  by  which  die  mem- 
bers merge  their  individual  character  into  one  artificial  existence.    But  two 
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requisites  are  necessary :  that  it  should'  be  authorized  by  government,  and 
that  members  should  be  combined  into  an  artificial  unity."  Senator  Hand 
in  afford  v.  Livingston,  2  Denio  (N.  Y.)  395. 

People  v,  Utica  Insurance  Company.* 

15  Johnson's  (N.  Y.)  Reports  358  (t8i8). 

Quo  warranto  against  the  Utica  Insurance  Company  for  using 
without  right,  warrant,  charter  or  grant  the  liberty,  privilege  and 
franchise  of  becoming  proprietors  of  a  bank  for  the  purpose  of 
issuing  notes,  receiving  deposits,  making  discounts  and  transacting 
other  business  which  is  transacted  by  incorporated  banks  by  virtue 
of  their  acts  of  incorporation  derived  from  the  state,  all  of  which 
privileges  and  rights  the  said  Insurance  Company  has  usurped  and 
still  do  usurp  upon  the  people  of  the  state.  The  company  was 
originally  authorized  to  do  all  kinds  of  insurance  business,  and  "  in 
general  of  doing  and  performing,  in  these  operations,  all  the  busi- 
ness generally  performed  by  insurance  companies,  excepting  there- 
from that  this  company  shall  not  engage  in  loaning  any  money  upon 
bottomry  and  responden/tia  nor  in  making  any  insurance  upon  any 
life  or  lives." 

Plea:  Authority  under  the  act  of  incorporation  in  that  the  acts 
charged  against  the  defendants  are  not  the  exercise  of  franchises. 

Demurrer. 

By  an  act  of  1804  it  was  declared  that  "  no  person  unauthorized 
by  law  shall  subscribe  to,  or  become  a  member  of,  any  association, 
institution  or  company,  or  proprietor  of  any  bank  or  fund  /for  the 
purpose  of  issuing  notes,  receiving  deposits,  making  discounts,  or 
transacting  any  other  business  which  incorporated  banks  may  or  do 
transact  by  virtue  of  their  respective  acts  of  incorporation." 

Thompson,  C.  J.  *  *  *  "  It  may  be  admitted  that  formerly 
the  right  of  banking  was  a  common  law  right  belonging  to  indi- 
viduals and  to  be  exercised  at  their  pleasure.  It  cannot,  however, 
admit  of  a  doubt  that  the  legislature  had  authority  to  regulate, 
modify  or  restrain  this  right.  This  they  have  done  by  the  restrain- 
ing act  of  1804  (Sess.  27,  ch.  117),  and  which  has  since  been  re- 
enacted  and  continued  in  full  force  (2  N.  R.  L.  234).  The  construc- 
tion which  has  been  given  by  this  court  to  this  act  is  that  it  extends 
only  to  associations  or  companies  formed  for  banking  purposes,  and 
not  an  individual  who  carries  on  banking  operations  alone,  and  on 
his  own  credit  and  account  (14  Johns.  Rep.  205).  The  right  of 
banking,  therefore,  by  any  company  or  association,  has,  since  the 

^  Facts  condensed. 
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restraining  act,  become  a  franchise,  or  privilege,  derived  from  the 
grant  of  the  legislature,  and  subsisting  only  in  such  companies  or 
associations  as  can  show  such  grant.  The  defendants  have,  accord- 
ingly, set  up  as  their  authority  or  charter,  for  the  exercise  of  this 
privilege,  an  act  passed  the  29th  of  April,  1816,  entitled  'An  act 
to  incorporate  the  Utica  Insurance  Company.'  The  real  inquiry  is 
whether  this  act  contains  any  such  grant  of  banking  privileges. 
*  *  *  Many  powers  and  capacities  are  tacitly  annexed  to  a 
corporation  duly  created;  but  they  are  such  only  as  are  necessary 
to  carry  into  effect  the  purposes  for  which  it  was  established.  The 
specification  of  certain  powers  operates  as  a  restraint  to  such  objects 
only,  and  is  an  implied  prohibition  of  other  and  distinct  powers. 
A  contrary  doctrine  would  be  productive  of  mischievous  conse- 
quences, especially  with  us,  where  charter  privileges  have  been  so 
alarmingly  multiplied." 

Spencer,  J.  Two  questions  have  been  brought  forward  in  the 
argument:  (i)  Whether  an  information  in  the  nature  of  quo 
warranto  will  lie  in  this  case.  (2)  Whether  the  defendants  have 
authority,  under  the  act  incorporating  the  Utica  Insurance  Company, 
to  carry  on  banking  operations  in  the  manner  set  forth  in  their 
plea. 

The  statute  (i  N.  R.  L.  108)  (2  R.  S.  581)  gives  this  writ  against 
any  person  who  shall  usurp,  intrude  into  or  unlawfully  hold  and 
execute  any  office  or  franchise  within  this  state;  and  if  the  right 
set  up  by  the  defendants  is  a  franchise,  and  the  act  under  which 
they  claim  to  exercise  it  does  not  confer  it,  then  the  defendants  are 
subject  to  this  prosecution. 

A  franchise  is  a  species  of  incorporeal  hereditament ;  it  is  defined 
by  Finch  (164)  to  be  a  royal  privilege,  or  a  branch  of  the  king's 
prerogative  subsisting  in  the  hands  of  a  subject;  and  he  says  that 
franchises  being  derived  from  the  crown,  they  must  arise  from  the 
king's  grant,  or,  in  some  cases,  may  be  held  by  prescription,  which 
presupposes  a  grant ;  that  the  kinds  are  various,  and  almost  infinite, 
and  they  may  be  vested  in  natural  persons  or  in  bodies  politic. 

All  the  elementary  writers  agree  in  adopting  Finch's  definition 
of  a  franchise,  that  it  is  a  royal  privilege  or  branch  of  the  king's 
prerogative,  subsisting  in  the  hands  of  a  subject. 

An  information,  in  the  nature  of  a  writ  of  quo  warranto,  is  a  Sub- 
stitute for  that  ancient  writ,  which  has  fallen  into  disuse;  and  the 
information  which  has  superseded  the  old  writ  is  defined  to  be  a 
criminal  method  of  prosecution,  as  well  to  punish  the  usurper  by  a 
fine  for  the  usurpation  of  the  franchise,  as  to  oust  him,  and  seize 
2 


i8  People  v.  Utica  Insurance  Co.  [chap.  i. 

it  for  the  crown.  It  has,  for  a  long  time,  been  applied  to  the  mere 
purpose  of  trying  the  civil  right,  seizing  the  franchise  or  ousting 
the  wrongful  possessor,  the  fine  being  nominal  only.  (2  Inst.  281, 
pi.  12;  3  Burr.  1817,  4  Term  Rep.  381,  I  Bulst.  55.) 

If  there  are  certain  immunities  and  privileges  in  which  the  public 
have  an  interest,  as  contra-distinguished  from  private  rights,  and 
which  can  not  be  exercised  without  authority  derived  from  the 
sovereign  power,  it  would  seem  to  me  that  such  immunities  and 
privileges  must  be  franchises;  and  the  act  for  rendering  the  pro- 
ceedings upon  writs  of  mandamus,  and  informations  in  the  nature 
of  quo  warranto,  more  speedy  and  effectual,  presupposes  that  there 
are  franchises,  other  than  offices,  which  may  be  usurped  and  in- 
truded into. 

If  in  England,  a  privilege  in  the  hands  of  a  subject,  which  the  king 
alone  can  grant,  would  be  a  franchise,  with  us  a  privilege,  or  im- 
munity of  a  public  nature,  which  can  not  legally  be  exercised  with- 
out legislative  grant,  would  be  a  franchise.  The  act  commonly 
called  the  restraining  law  (Sess.  27,  ch.  114),  (i  R.  S.  712)  enacts, 
that  no  person,  ufiauthorized  by  law,  shall  subscribe  to,  or  become 
a  member  of,  any  association,  or  proprietor  of  any  bank  or  fund, 
for  the  purpose  of  issuing  notes,  receiving  deposits,  making  dis- 
counts or  transacting  any  other  business  which  incorporated  banks 
do,  or  may  transact,  by  virtue  of  their  respective  acts  of 
incorporations. 

Taking  it  for  granted,  at  present,  for  the  purpose  of  considering 
whether  the  remedy  adopted  is  appropriate,  that  the  defendants 
have  exercised  the  right  of  banking,  without  authority,  and  against 
the  provisions  of  the  restraining  act,  they  have  usurped  a  right 
which  the  legislature  have  enacted  should  only  be  enjoyed  and  exer- 
cised by  authority  derived  from  them.  The  right  of  banking,  since 
the  restraining  act,  is  a  privilege  or  immunity  subsisting  in  the  hands 
of  citizens,  by  grant  of  the  legislature.  The  exercise  of  the  right  of 
banking,  then,  with  us,  is  the  assertion  of  a  grant  from  the  legisla- 
ture to  exercise  that  privilege,  and  consequently  it  is  the  usurpation 
of  a  franchise,  unless  it  can  be  shown  that  the  privilege  has  been 
granted  by  the  legislature.  An  information,  in  the  nature  of  a  writ 
of  quo  warranto,  need  not  show  a  title  in  the  people  to  have  the 
particular  franchise  exercised,  but  calls  on  the  intruder  to  show  by 
what  authority  he  claims  it,  and  if  the  title  set  up  be  incomplete, 
the  people  are  entitled  to  judgment.  (2  Kyd  on  Corp.,  399;  4 
Burr.  2146-7.) 

This  position  is  illustrated  by  the  nature  and  form  of  the  infor- 
mation ;  the  title  of  the  king  is  never  set  forth ;  but  after  stating  the 
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franchise  usurped,  the  defendant  is  called  upon  to  show  his  warrant 
for  exercising  it. 

This  consideration  answers  the  argument  urged  by  the  defend- 
ant's counsel,  that  banking  was  not  a  royal  franchise  in  England, 
and  that  it  is  not  a  franchise  here  which  the  people,  in  their  political 
capacity,  can  enjoy ;  for  if  their  title  to  enjoy  it  need  not  be  set  out 
in  the  information,  it  is  not  necessary  that  it  should  exist  in  them 
at  all.  In  the  case  of  The  King  v.  Nicholson  and  Others  (i  Str. 
303),  it  appeared  that  by  a  private  act  of  parliament  for  enlarging 
and  regvilating  the  port  of  Whitehaven,  several  persons  were  ap- 
pointed trustees,  and  a  power  was  given  to  them  to  elect  others  upon 
vacancies  by  death  or  otherwise.  The  defendants  took  upon  them 
to  act  as  trustees  without  such  an  election;  and  upon  motion  for 
an  information  in  the  nature  of  a  quo  tvarranto  against  them,  it 
was  objected,  by  the  counsel  for  the  defendants,  that  the  court 
never  grants  these  informations  but  in  cases  where  there  is  usurpa- 
tion upon  some  franchise  of  the  crown;  whereas,  in  that  case  the 
king  alone  could  not  grant  such  powers  as  are  exercised  by  the 
trustees,  the  consequence  of  which  was,  that  this  authority  was  no 
prior  franchise  of  the  crown.  To  this  it  was  answered,  and  re- 
solved by  the  court,  that  the  rule  laid  down  was  too  general,  for 
that  informations  had  been  constantly  granted  when  any  new  juris- 
diction or  public  trust  was  exercised  without  authority;  and  leave 
to  file  an  information  was,  accordingly,  granted.  This  case  is  a 
strong  authority  in  favor  of  this  proceeding. 

Many  cases  might  be  cited,  in  which  informations,  in  the  nature 
of  quo  warranto,  have  been  refused,  where  the  right  exercised  was 
one  of  a  private  nature  to  the  injury  only  of  some  individual.  In 
the  present  case,  the  right  claimed  by  the  defendants  is  in  the  nature 
of  a  public  trust ;  they  claim,  as  a  corporation,  the  rights  of  issuing 
notes,  discounting  notes  and  receiving  deposits.  The  notes  they 
issue,  if  their  claim  be  well  founded,  are  not  obligatory  on  the  indi- 
viduals who  compose  the  direction  or  are  proprietors  of  the  stock 
of  the  corporation.  These  notes  pass  currently,  on  the  ground  that 
the  corporation  have  authority  to  issue  them,  and  that  they  are 
obligatory  on  all  their  funds;  the  right  claimed  is  one,  therefore, 
of  a  public  nature,  and,  as  I  conceive,  deeply  interesting  to  the  com- 
munity :  and  if  the  defendants  can  not  exercise  these  rights  without 
a  grant  from  the  legislature ;  if  they  do  exercise  them  as  though 
they  had  a  grant,  they  are,  in  my  judgment,  usurping  an  authority 
and  privilege  of  a  public  kind ;  and  we  perceive  that  it  is  not  neces- 
sary that  the  right  assumed  should  be  a  prior  franchise  of  the 
crown,  or  of  the  people  of  the  state. 
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Had  the  defendants  claimed  and  exercised  the  right  of  banking 
as  private  individuals,  I  agree  that  an  information  would  not  lie 
against  them;  they  would  have  been  subject  oply  to  the  penalties 
inflicted  by  the  act;  but  they  claim  the  privilege  as  a  corporation, 
and  under  a  grant  from  the  legislature.  If  they  have  not  that  grant, 
they  have  exercised  and  usurped  a  franchise,  and  the  remedy  pur- 
sued is  well  adapted  to  the  case.     *     *     * 

Judgment  of  ouster. 


Spring  Valley  Water  Works  v,  Schottler  et  al} 

62  California  Reports  69  (1882). 

This  is  an  appeal  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco,  denying  the  application  of 
the  plaintiff  for  a  writ  of  review,  and  confirming  the  action  of  the 
Board  of  Equalization  of  the  said  city  and  county.  The  writ  was 
sued  out  to  review  the  action  of  the  Board  of  Equalization  in  rais- 
ing the  assessment  of  the  franchise  of  the  water  works  from  five 
thousand  dollars  to  five  million  dollars,  and  to  have  it  vacated  and 
set  aside  as  being  in  excess  of  the  jurisdiction  of  the  Board. 

The  Spring  Valley  Water  Works  is  a  corporation  formed  and 
doing  business  under  an  act,  passed  April  14,  1853,  for  the  forma- 
tion of  corporations  for  business  and  commercial  purposes,  and  an 
act  passed  April  22,  1853,  entitled  "An  act  for  the  incorporation 
of  water  companies."  These  acts  gave  it  the  power  of  perpetual 
succession  for  fifty  years,  to  sue  and  be  sued,  to  make  and  use  a 
seal,  hold,  purchase  and  convey  necessary  real  and  personal  prop- 
erty, appoint  necessary  officers  and  agents,  divide  its  stock  into 
shares,  make  by-laws,  etc.  By  an  act  of  1858,  it  had  the  right  to 
use  the  streets,  ways  and  alleys  of  the  city  of  San  Francisco  for 
laying  pipes  for  conducting  water  into  the  city  and  the  right  to 
furnish  water  to  the  inhabitants  of  the  city.  By  this  supplemental 
act  of  1858  it  was  granted  ".all  the  privileges,  immunities  and  fran- 
chises that  might  thereafter  be  granted  to  any  individual  or  corpo- 
ration relating  to  the  introduction  of  fresh  water  into  *  *  * 
any  city  or  town  in  this  State,  for  the  use  of  the  inhabitants 
thereof." 

Fox  &  Kellogg,  for  appellant,  at  p.  76. 

*  *  *  In  making  up  the  assessment,  the  revenue  officers  seem 
to  have  taken  it  for  granted  that  because  franchises  may  be  prop- 

*  Facts  condensed. 
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erty,  they  are  ex  necessitate  liable  to  assessment ;  and  to  have  over- 
looked the  provision  of  the  constitution  and  the  statute,  that  they 
can  only  be  property  and  subject  to  taxation  when  "capable  of 
private  ownership."  According  to  their  theory,  the  elective  fran- 
chise, the  freedom  of  speech,  the  freedom  of  the  pr6ss,  the  most 
valuable  of  all  franchises,  are  liable  to  assessment  and  subject  to 
taxation.  But  these  and  a  hundred  other  franchises  are  not  "  capa- 
ble of  private  ownership,"  and  therefore  not  **  property,"  and,  not 
being  property,  are  not  subject  to  taxation. 

We  submit  that  nothing  but  "  property  "  is  subject  to  assessment 
and  taxation,  in  the  form  now  under  consideration,  under  the  con- 
stitution or  laws  of  this  state.  Only  those  "  franchises  "  can  be 
classed  as  "  property  *  *  *  capable  of  private  ownership," 
which  are  defined  by  the  Supreme  Court  of  the  United  States,  in 
Bank  of  Augusta  v.  Earle,  13  Pet.  519,  as  being  "  special  privileges 
conferred  by  government  on  individuals,  which  do  not  belong  to 
the  citizens  of  the  country  generally,  or  by  common  right."  Wher- 
ever we  find  a  franchise  held  to  be  property,  we  find  it  to  be  of  the 
class  thus  clearly  defined  by  the  highest  tribunal  in  the  land.  Of 
these  are  street  railroads,  turnpike  roads,  bridges,  ferries,  wharves 
and  the  like. 

But  the  appellant  in  this  case  possesses  no  such  franchise.  There 
is  no  right  or  privilege  which  it  can  name,  or  upon  which  it  can 
place  its  hand  and  say,  "  This  is  mine ;"  none  that  is  or  can  be  held 
by  it  in  "  private  ownership."  It  owns  no  franchise ;  it  simply 
enjoys  the  privileges  conferred  by  law.  Its  privileges  are  these  and 
these  only :  ( i )  The  right  of  corporate  existence.  This  is  a  privi- 
lege granted  by  the  legislature  to  all  the  people  of  the  state,  and 
any  five  of  its  inhabitants  may  enjoy  that  franchise  at  any  time, 
when  they  see  fit  to  incorporate  for  any  purpose  for  which  men 
may  contract  or  associate  themselves  together.  (Civil  Code,  §  286.) 
(2)  The  right  to  acquire  property,  when  it  is  absolutely  necessary » 
and  can  not  otherwise  be  acquired  for  certain  of  its  corporate  uses^ 
by  condemnation.  This  is  a  right  which  can  never  be  exercised 
without  enormous  cost,  proportioned  to  the  value  of  the  thing  ac- 
quired, and  which  is  not,  and  can  not  be  held  in  private  ownership. 

It  is  a  right  held  in  common  by  all  corporations  organized  for  the 
purpose  of  supplying  cities  and  towns  with  water  as  well  as  many 
others,  and  there  is  no  limit  to  the  number  of  corporations  which 
may  organize  and  actually  engage  in  the  business  of  supplying  the 
same  city  or  town.  (See  Statute,  1858,  p.  218;  Code  of  Civil 
Procedure,  §  1237.)  (3)  The  right  to  lay  and  maintain  pipes  in 
the  streets  and  to  collect  water  rates.    Like  the  two  preceding,  so 
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of  this.  It  is  not  a  right  which  is  or  can  be  held  "  in  private  owner- 
ship." By  the  statute  of  1858,  above  cited,  and  under  which  the 
appellant  is  organized,  it  is  a  right  guaranteed  to  every  corporation 
organized  for  the  purpose  of  supplying  water  in  cities  and  towns, 
with  no  limitation  upon  the  number  that  may  engage  in  the  same 
business  in  the  same  city  or  town.  By  the  codes  the  same  right 
is  also  guaranteed  to  any  corporation  organized  for  such  purpose; 
but  under  them  it  could  only  be  exercised  when  thereunto  author- 
ized by  ordinance  of  the  city.  But  by  the  same  section  of  the  code, 
the  city  authorities  were  prohibited^  from  granting  any  exclusive 
privilege  of  the  kind.  (See  Civil  Code,  §§  548,  549.)  But  since 
the  passage  of  both  the  statute  and  the  code,  the  people,  in  the 
majesty  of  their  power,  have  taken  away  even  the  limitations  of 
those  laws,  by  which  the  right  to  exercise  the  privilege  was  limited 
to  corporations,  and  now  it  is  a  right  common  to  every  person  in 
the  state  whether  incorporated  or  not.     *     *     * 

Thus  it  will  be  seen  that  under  the  constitution  of  the  state  it 
is  impossible  that  there  should  be  a  franchise  of  this  kind  —  that  is 
**  capable  of  private  ownership."  It  is  one  which  belongs  to  every- 
body, and  whoever  sees  fit  to  use  it  need  not  even  say  to  the  munici- 
pal authorities,  "  by  your  leave."  All  they  have  to  do  is  to  be  sub- 
ject to  general  regulations  for  damages  and  indemnity  for  damages, 
and  to  supervision  of  the  street  superintendent,  as  to  the  mode  and 
manner  of  using  the  street.  It  is  true  that  article  XIV  of  the  con- 
stitution declares  the  right  to  collect  water  rates  to  be  a  franchise 
Vv^hich  can  only  be  exercised  by  authority  and  in  the  manner  pre- 
scribed by  law.  But  that  does  not  militate  against  the  proposition 
that  it  is  a  privilege  common  to  all,  and  not  "  capable  of  private 
'Ownership."  It  is  declared  to  ht  a  franchise  solely  for  the  purpose 
of  making  it  subject  to  regulation  by  law,  and  without  giving  it  the 
character  of  property  or  private  ownership.  These  are  all  the 
franchises,  if  they  can  be  called  such,  enjoyed  by  the  appellant. 
They  are  all  franchises  which  are  enjoyed  by  every  inhabitant  of 
the  state,  which  are  not  "  capable  of  private  ownership,"  and  there- 
fore not  liable  to  assessment  under  the  law,      *     *     * 

For  the  appellant,  it  was  argued  (p.  79),  as  follows: 

The  term  "  franchise,"  in  its  broad  seijse,  means  "  exemption 
from  constraint  or  oppression,  liberty,  freedom."  (Webster.)  In 
this  sense  the  right  to  vote  is  termed  a  "  franchise ;"  so  also  the 
right  of  trial  by  jury,  freedQm  of  speech  and  freedom  of  the  press 
are  termed  "  franchises."  The  declaration  of  the  constitution  that 
the  word  "  property  "  includes  "  franchises,"  certainly  was  not  in- 
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tended  to  apply  to  those  general  privileges  and  rights  which  society 
has  guaranteed  and  secured  to  individuals.  The  "  franchises  "  de- 
clared by  the  constitution  to  be  property,  must  be  those  special 
privileges,  exclusive  in  their  nature,  conferred  by  the  government 
on  individuals,  and  having  the  incidents  and  attributes  of  property ; 
that  is  to  say,  they  must  be  capable  of  private  ownership,  of  assign- 
ment and  of  being  inherited.  In  this  sense  they  are  included  in 
that  division  of  property  called  "  incorporeal  hereditaments ;"  they 
are  things  without  body,  capable  of  being  inherited,  such  as  the 
right  of  *'  ferry,"  or  the  right  of  "  fishery,"  or  the  right  to  main- 
tain a  "  toll "  road,  conferred  upon  the  grantee,  his  heirs  or  assigns. 
It  is  evidently  in  this  sense  that  the  word  is  used  in  the  constitu- 
tion, for  in  it  the  word  **  property  "  is  declared  to  include  "  moneys, 
credits,  *  *  *  franchises  and  all  other  matters  and  things  real, 
personal  and  mixed,  capable  of  private  ownership."      *     *     * 

Under  these  acts  the  petitioner  has  the  following  rights  and  privi- 
leges: I.  The  right  to  be  a  corporation  —  that  is  to  say,  the  right 
as  an  artificial  being,  to  act  under  an  artificial  name,  and  to  exercise 
certain  powers  and  duties  of  a  natural  person,  among  others,  to  sue 
and  be  sued,  and  to  purchase,  hold,  sell  and  convey  real  and  per- 
sonal property.  Under  the  act  of  1853,  any  three  or  more  persons 
could  associate  themselves  together  and  form  a  water  company,  by 
signing  and  filing  the  proper  certificate.  This  was  a  privilege  made 
by  the  laws  of  common  right  and  general  enjoyment.  All  persons 
could  exercise  it.  Under  the  civil  code,  section  286,  "  Private  cor- 
porations may  be  formed  for  any  f>urpose  for  which  individuals 
may  lawfully  associate  themselves,"  and  any  five  persons  may  asso- 
ciate themselves  together  and  form  such  corporation.  It  appears, 
then,  that  the  right  to  be  a  corporation  is  simply  a  privilege 
conferred  by  the  general  law  upon  any  number  of  persons, 
not  less  than  three  in  the  one  case  or  five  in  the  other,  whoever  they 
may  be,  who  may  wish  to  associate  themselves  together,  to  exercise, 
as  an  associated  body,  under  an  artificial  name,  certain  powers  and 
perform  certain  duties  of  a  natural  person.  In  other  words,  a  cor- 
poration is  a  bundle  of  faculties.  Could  the  faculty  of  a  natural 
person  to  sue  and  be  sued,  or  his  faculty  to  acquire  and  possess 
property,  be  assessed  as  property  ?  The  right  to  the  things  sued  for, 
which  constitute  choses  in  action,  or  the  property  acquired  and  pos- 
sessed could  be  assessed  both  to  natural  and  artificial  beings,  but 
not  mere  faculties  or  powers.  The  right  to  be  a  corporation  is 
simply  the  right  to  exist  at  the  will  of  the  creator.  Can  the  right 
to  exist  either  as  a  natural  or  artificial  being  be  valued  as  property  ? 
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2.  Under  the  act  of  1858  water  companies  are  granted  the  privi- 
lege of  exercising  the  power  of  eminent  domain;  but  they  exercise 
this  privilege  simply  as  the  agents  of  the  state,  for  the  purpose  of 
serving  a  public  use,  to  which  their  powers  and  property  are 
delegated.  *  *  *  Can  the  agency  of  the  agent,  whether  natural 
or  artificial,  be  assessed  as  property?     *     *     * 

3.  The  only  other  right  or  privilege  conferred  by  the  general 
law  of  1858,  upon  water  companies,  is  the  right  of  laying  down 
pipes  in  the  streets  of  the  city,  and  supplying  the  inhabitants  with 
water  at  rates  fixed  by  law ;  but  this  right  is  not  only  common  to 
all  water  companies,  but  is  also  conferred  by  article  XI,  section 
19,  and  article  XIV,  of  the  new  constitution,  on  all  individuals, 
so  that  this  right  which,  if  granted  absolutely  and  exclusively  to  a 
single  individual  or  a  single  corporation,  and  his  or  its  assigns, 
might  be  regarded  as  property,  has  been  by  the  fundamental  law 
of  the  state  made  a  matter  of  common  right  and  general  enjoyment. 
It  is  true  that  everybody  does  not  exercise  this  right  or  privilege, 
just  as  everybody  does  not  exercise  the  right  to  vote,  but  everybody 
has  the  right  to  exercise  it,  and  it  is  even  more  unlimited  and  gen- 
eral than  the  right  to  vote,  for  the  latter  right  is  conferred  only 
upon  native-born  inhabitants  over  twenty-one  years  of  age,  and 
upon  naturalized  citizens,  whilst  the  former  right  can  be  exercised 
by  anybody,  whether  adult  or  minor,  citizen  or  alien.  This  right 
oi-  privilege  has  none  of  the  incidents  of  ownership;  no  one  can 
sell  it,  for  every  body  has  it,  and  no  person  can  gain  by  the  acces- 
sion of  the  right  of  another. 

We  have  thus  classified  all  the  rights  and  privileges  of  water 
companies  under  the  general  law,  and  the  constitution  of  the  state, 
and  we  find  that  they  are  all  subject  to  alteration  and  entire  revo- 
cation by  the  state ;  they  are  privileges  enjoyed,  not  property  owned. 
Webster  defines  property  to  be :  "4.  The  exclusive  right  of  pos- 
sessing, enjoying  and  disposing  of  a  thing,  ownership.  6.  An  estate, 
whether  in  lands,  goods  or  money."  Blackstone,  book  i,  page  138, 
speaks  of  property  as  an  absolute  right  "  which  consists  in  the  free 
use,  enjoyment  and  disposal  of  all  his  acquisitions  without  any 
control  or  diminution  save  only  by  the  laws  of  the  land,"  and  in 
another  place,  book  2,  page  2,  speaks  of  the  right  of  property  as 
"  that  sole  and  despotic  dominion  which  one  man  claims  and  exer- 
cises over  the  external  things  of  the  world  in  total  exclusion  of  the 
right  of  any  other  individual  in  the  universe."  Bouvier,  in  his 
Law  Dictionary,  in  defining  the  word  property,  says :  "  It  is  the 
right  to  enjoy  and  to  dispose  of  certain  things  in  the  most  absolute 
manner,     *     *     *     so  that  property,  considered  as  an   exclusive 
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right  to  things  contains  not  only  a  right  to  use  those  things,  but  a 
right  to  dispose  of  them,  either  by  exchanging  them  for  other 
things,  or  by  giving  them  away  to  any  other  person  without  any 
consideration,  or  even  throwing  them  away." 

Can  it  be  said  that  any  of  the  rights  or  privileges  conferred  on 
the  petitioner  by  general  laws,  subject  to  alteration,  amendment 
or  repeal,  come  within  the  definition  of  the  term  "  property  "  ? 
*  *  *  Under  the  new  constitution  it  is  impossible  to  grant  a 
franchise,  in  the  property  sense  of  that  term,  to  either  natural  or 
artificial  persons,  for  it  declares  (art.  i,  §  21)  :  "  No  special  privi- 
leges or  immunities  shall  be  granted  which  may  not  be  altered, 
revoked  or  repealed  by  the  legislature.  Nor  shall  any  class  of  citi- 
zens be  granted  privileges  or  immunities  which  upon  the  same 
terms  shall  not  be  granted  to  all  citizens."  And,  again  (art.  4, 
§25)  :  "  The  legislature  shall  not  pass  local  or  special  laws  in  any 
of  the  following  enumerated  cases,  that  is  to  say :  Granting  to  any 
corporation,  association  or  individual  any  exclusive  right,  privilege 
or  immunity  in  all  cases  where  a  general  law  may  be  made 
applicable." 

It  is  evident,  therefore,  that  the  day  of  "  franchises  "  as  prop- 
erty is  over.  The  whole  tendency  of  the  civilized  government,  is 
to  do  away  with  special  or  exclusive  privileges,  and  wherever  a 
right  is  extended  by  the  government  to  make  it  common  to  all. 
Equality  of  right,  equality  of  privilege,  and  equality  of  burden,  are 
now  the  crowning  franchises  of  all  persons,  natural  and  artificial, 
in  this  state.  The  great  difficulty  in  construing  a  word  like  **  fran- 
chise," which  has  figured  extensively  in  the  evolution  of  govern- 
ment, is  that  the  attributes  of  a  by-gone  age  are  likely  to  be  given 
to  it  notwithstanding  the  modifications  that  may  have  taken  place 
in  its  character  and  scope. 

As  already  stated  the  power  of  society  over  the  individual  is 
absolute.  It  is  called  the  power  of  government,  or  the  police  power. 
Every  privilege  which  the  individual,  either  specially  or  as  a  mem- 
ber of  a  class  or  in  common  with  all  other  individuals  enjoys,  may 
be  regarded  in  one  sense  as  a  grant  from  the  government. 

The  despot  who  rules  with  the  consent  or  by  the  sufferance  of 
society  has  absolute  power  over  the  vocation  of  life.  He  can  grant 
to  a  certain  individual  the  right  to  pursue  a  special  trade  exclu- 
sively, or  he  can  throw  open  such  trade  or  occupation  to  all.  When 
such  a  grant  is  made  to  an  individual,  his  heirs  and  assigns,  it  may 
be  regarded  as  his  property,  and  when  such  a  grant  is  made  to  all 
individuals  it  is  no  less  a  franchise;  it  is  a  freedom,  a  liberty,  but 
not  "property."    If  we  look  back  to  the  times  of  Elizabeth,  James  I 
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and  Charles  I,  we  will  find  many  examples  of  special  grants  which 
partook  of  the  nature  of  property.  Hallam,  in  his  Constitutional 
History  of  England,  vol.  i,  ch.  v,  speaking  of  the  reign  of  Elizabeth, 
says :  "  The  crown  either  possessed  or  assumed  the  prerogative 
of  regulating  almost  all  matters  of  commerce  at  its  discretion." 

"  Patents  to  deal  exclusively  in  particular  articles,  generally  of 
foreign  growth,  but  reaching  in  some  instances  to  such  important 
necessaries  of  life  as  salt,  leather  and  coal,  had  been  lavishly 
granted  to  the  courtiers,  with  little  direct  advantage  to  the  revenue. 
They  sold  them  to  companies  of  merchants,  who,  of  course,  en- 
hanced the  price  to  the  utmost  ability  of  the  purchaser." 

"  In  1601  parliament  made  a  bolder  and  more  successful  attack 
on  the  administration  than  this  reign  had  witnessed.  The  grievance 
of  monopolies  had  gone  on  continually  increasing;  scarce  any  article 
was  exempt  from  these  oppressive  patents.  When  the  list  of  them 
was  read  over  in  the  house  a  member  exclaimed :  '  Is  not  bread 
among  the  number  ? '  The  house  seemed  amazed.  *  Nay,'  said  he, 
'  if  no  remedy  is  found  for  these,  bread  will  be  there  before  the 
next  parliament.' " 

It  was  in  those  times  that  the  East  India  Company  was  organized 
under  letters  patent  from  the  crown,  and  vested  with  the  exclusive 
right  to  trade  in  India.  Monopolies  were  granted  by  letters  patent, 
conferring  the  exclusive  right  to  deal  in  necessaries  of  life,  such  as 
coal,  iron,  soap,  salt,  leather,  tobacco,  beer,  hops,  linen,  etc. 
(Bright's  English  Hist,  vol.  11,  p.  629.)  Rights  of  ferry,  rights 
of  wharfage,  rights  of  fishing,  rights  of  chase  and  of  toll-roads,  etc., 
were  also  granted.  All  these  grants,  as  a  rule,  were  made  by 
letters  patent,  running  to  an  individual,  his  heirs  or  assigns,  and 
exclusive  in  their  nature.  They  were  protected  by  the  courts  as 
property,  and  it  was  held  by  the  courts  that  no  grant  could  be  made 
by  the  sovereign  which  would  interfere  with  or  impair  the  exercise 
of  the  previous  grant.  They  were  therefore  termed  incorporeal 
hereditaments,  and,  Kent,  in  speaking  of  such  franchises,  says 
(Kent's  Com.,  vol.  3,  page  458)  :  "Another  class  of  incorporeal 
hereditaments  are  franchises,  being  certain  privileges  conferred  by 
grant  from  government,  and  vested  in  individuals.  In  England 
they  are  very  numerous  and  are  understood  to  be  royal  privileges 
in  the  hands  of  a  subject.  They  contain  an  implied  covenant  on 
the  part  of  the  government  not  to  invade  the  rights  vested.  *  *  * 
The  government  can  not  resume  them  at  pleasure  or  do  any  act  to 
impair  the  grant  without  a  breach  of  contract.  *  *  *  An  estate 
in  such  a  franchise  and  an  estate  in  law  rest  upon  the  same  prin- 
ciple, being  equally  grants  of  a  right  or  privilege  for  an  adequate 
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consideration.  If  the  creation  of  a  franchise  be  not  declared  to  be 
exclusive,  yet  it  is  necessarily  implied  in  the  grant,  as  in  the  case 
of  the  grant  of  the  ferry,  bridge,  or  turnpike,  or  railroad,  that  the 
government  will  not,  either  directly  or  indirectly,  interfere  with  it, 
so  as  to  destroy  or  materially  impair  its  value.  Every  such  inter- 
ference, whether  it  be  by  the  creation  of  a  rival  franchise  or  other- 
wise, would  be  in  violation 'or  in  fraud  of  tlie  grant." 

Such  was  the  nature  of  franchises  in  England,  and  also  in  this 
country  at  the  time  Chancellor  Kent  wrote.  In  the  celebrated  case 
of  Dartmouth  College  v.  Woodward,  4  Wheaton  519,  it  was  de- 
cided that  the  charter  granted  by  the  British  Crown  to  Dartmouth 
College  wae  a  contract,  and  that  an  act  of  the  legislature  of  New 
Hampshire  altering  the  charter  was  an  act  impairing  the  obligation 
of  a  contract,  and  was  unconstitutional  and  void.  Justice  Wash- 
ington said  (page  657)  :  "  To  this  grant  or  this  franchise  the 
parties  are  the  king,  and  the  person  for  whose  benefit  it  is  created 
or  trustees  for  them.  The  assent  of  both  is  necessary.  The  sub- 
jects of  the  grant  are  not  only  privileges  and  immunities,  but 
property.  *  *  *  Certain  obligations  are  created,  binding  both 
on  the  grantor  and  grantee.  On  the  part  of  the  former,  it  amounts 
to  an  extinguishment  of  the  king's  prerogative  to  bestow  the  same 
identical  franchise  on  another  corporate  body,  because  it  would 
prejudice  his  prior  grant.  It  implies,  therefore,  a  contract  not  to 
reassert  the  right  to  grant  the  franchise  to  another,  or  to  impair  it." 

Justice  Story  says  (p.  700)  :  "  In  respect  to  corporate  fran- 
chises they  are,  properly  speaking,  legal  estates  vested  in  the  cor- 
poration itself  as  soon  as  it  is  in  esse.  They  are  not  mere  naked 
powers  granted  to  the  corporation,  but  powers  coupled  with  an 
interest." 

Mr.  Webster,  in  his  memorable  argument  in  that  case  said: 
"  Hume  gives  the  reason :  It  is  that  such  franchises  were  regarded 
in  a  most  emphatic  sense  as  private  property.  If  it  could  be  made 
to  appear  that  the  trustees  and  the  president  and  professors  held 
their  offices  and  franchises  during  the  pleasure  of  the  legislature 
and  that  the  property  holden  belonged  to  the  state,  then  indeed  the 
legislature  have  done  no  more  than  they  had  a  right  to  do.  But 
this  IS  not  so.  The  charter  is  a  charter  of  privileges  and  immuni- 
ties, and  these  are  holden  by  the  trustees  expressly  against  the  state 


forever." 


The  decision  of  this  case  attracted  great  attention.  Its  effect  was 
feared ;  it  placed  the  creature  beyond  the  power  of  the  creator,  and 
as  a  result  of  it  the  various  states  adopted  constitutional  amend- 
ments, providing  for  the  formation  of  corporations  under  general 
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laws,  which  should  be  subject  to  alteration,  amendment  or  repeal. 
The  courts  themselves  in  a  measure  shrank  back  from  the  doctrine 
cf  that  case,  and  in  a  subsequent  case,  argued  in  the  Supreme 
Court  of  the  United  States,  entitled  Charles  River  Bridge  v. 
Warren  Bridge  et  al,  (ii  Peters,  420),  they  modified  the  doctrine 
which  had  previously  existed  as  to  the  exclusiveness  of  franchises, 
and  declared  "  that  a  franchise  confefred  by  the  government  was 
not  exclusive  unless  so  expressed  in  the  grant."  This  remained  the 
settled  doctrine  of  the  American  courts  since  that  decision. 

It  will  be  observed,  therefore,  that  the  tendency  of  the  people, 
acting  through  constitutional  conventions  and  representative  legis- 
latures and  of  the  courts,  has  been  to  modify  the  doctrine  of  the 
Dartmouth  College  case,  and  to  make  powers  conferred  by  the 
government  upon  persons,  natural  or  artificial,  mere  privileges  en- 
joyed, not  property  owned.  This  tendency  has  reached  its  highest 
development  in  our  state,  where  the  legislature  is  not  permitted  to 
grant  any  special  privilege  to  any  person,  natural  or  artificial,  and 
where  all  privileges  conferred  by  the  sovereign  power  are  made  o£ 
common  right  and  general  enjoyment.     *     *     ^ 

The  only  case  which  has  been  called  to  our  attention  in  which  a 
tax  has  been  imposed  upon  the  franchise  of  a  corporation  as  prop- 
erty, separate  and  apart  from  the  property  in  connection  with 
which  it  is  exercised,  is  the  case  of  Exchange  Bank  of  Columbus 
V.  Mines,  3  Ohio  St.  7,  in  which  the  court  declared  the  tax  invalid, 
in  the  following  language  -.  "  *  *  *  Does  a  corporate  fran- 
chise, in  sober  truth  and  reality,  possess  the  essential  quali- 
ties of  property?  It  is  said  that  the  corporate  franchise  of  a 
bank,  conferring  a  peculiar  legal  capacity,  and  the  high  func- 
tion of  making  and  circulating  paper  money,  is  valuable  — 
indeed,  a  thing  of  great  value.  But  value  is  not  the  distinguish- 
ing attribute  of  property.  The  right  of  suffrage  is  esteemed  valua- 
ble; a  public  office,  with  its  emoluments,  is  valuable;  a  license  to 
keep  a  tavern,  as  formerly  granted  in  this  state,  or  a  license  to 
carry  on  any  special  business  which  is  prohibited  without  a  special 
grant  of  authority  from  the  government,  may  be  valuable,  and  a 
right  to  either  of  these  things  may  be  asserted  and  maintained  in  a 
court  of  justice,  yet  neither  of  them  possesses  the  essential  quali- 
ties which  constitute  property.  Our  right  to  the  free  use  and  en- 
joyment of  things  which  are  in  common,  such  as  air,  light,  water, 
etc.,  is  valuable :  and  our  right  to  the  free  use  of  the  public  high- 
ways, and  to  many  of  the  privileges  and  advantages  derived  from 
the  government  may  be  valuable,  and  may  be  maintained  by  legal 
process.     Yet  none  of  these  things  come  within  the  denomination  of 
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property.  Those  things  which  constitute  the  subject-matter  of 
private  property  are  such  as  the  owner  may  exercise  exclusive 
dominion  over,  in  the  use,  enjoyment  .and  disposal  of  them,  without 
any  control  or  diminution  save  only  by  the  laws  of  the  land,  (i 
Wend.  Blackstone,  138.)  It  is  a  fundamental  principle  that  prop- 
erty considered  as  an  exclusive  right  to  things  contains  not  only  a 
right  to  use  those  things,  but  a  right  to  dispose  of  them,  either  by 
exchanging  them  for  other  things,  or  by  giving  them  away  to  any 
other  person,  without  any  valuable  consideration  in  return,  or  even 
of  throwing  them  away,  which  is  usually  called  relinquishing  them." 
(Rutherford's  Institutes  20,  PuflFendorff,  c.  9,  b.  7  ) 

"  It  is  said  that  capability  of  alienation,  or  disposal,  either  by  sale, 
devise,  or  abandonment,  is  an  essential  incident  to  property."  (2 
Kent's  Com.  317.)  "A  corporate  franchise,  therefore,  being  a  mere 
privilege,  or  grant  of  authority  by  the  government,  is  not  property 
of  any  description,  and  consequently  not  subject  to  taxation  under 
the  above  provision  of  the  constitution."     *     *     * 

The  constitution  not  only  provides  that  "  all  property  shall  be 
taxed  in  proportion  to  its  value,"  but  that  such  value  is  "  to  be  ascer- 
tained as  provided  by  law."  The  only  rule  laid  down  in  the  Political 
Code  for  the  assessment  of  property  is  that  contained  in  section 
3637,  to  wit :  "All  taxable  property  must  be  assessed  at  its  full  cash 
value,"  which  latter  term  is  defined  (§  3617,  subd.  s)  as  follows: 
"  The  terms  value  and  cash  value  mean  the  amount  at  which  the 
property  would  be  taken  in  payment  of  a  just  debt  due  from  a 
solvent  debtor."     *     *     * 

The  rule  applied  does  not  operate  equally  and  uniformly  upon  all 
franchises,  for  in  the  case  of  a  franchise  enjoyed  by  an  individual, 
there  would  be  no  stock  from  the  aggregate  market  value  of  which 
could  be  deducted  the  value  of  the  tangible  property  in  order  to 
ascertain  the  value  of  the  franchise,  nor  is  it  an  equal  or  uniform 
rule  in  any  sense,  for  it  applies  only  to  corporations  whereas  the 
business  of  private  individuals  and  firms  should  be  subjected  to 
the  same  mode  of  assessment.  A  mercantile  firm  may  have  a  stock 
of  goods  on  hand  worth  $100,000,  and  yet  its  business,  the  good  will, 
so  called,  with  the  advantages  which  years  of  skill  and  honorable 
attention  to  business  united  with  fortunate  circumstances  may  have 
given,  may  be  worth  five  times  as  much  as  the  stock,  and  yet  the 
assessor  assesses  only  the  tangible  property,  and  lets  the  good-will 
go  free.  The  law  provides  that  "  private  corporations  may  be 
formed  for  any  purpose  for  which  individuals  may  lawfully  asso- 
ciate themselves."  (C,  C,  §  286.)  Such  a  mercantile  firm  could, 
if  it  chose,  form  itself  into  a  mercantile  corporation.    With  a  stock 
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of  goods  on  hand  never  exceeding  $100,000  it  might  earn,  with  a 
skill  and  ability  of  its  members  through  the  large  custom  acquired, 
a  liberal  rate  of  interest  on  $500,000,  and  the  stock  would  sell  in 
the  market  for  that  sum.  In  such  cases,  the  assessor,  pursuing  the 
rule  contended  for  here,  would  determine  the  value  of  the  franchise 
to  be  $400,000 ;  whereas,  as  a  matter  of  fact,  the  right  to  be  a  corpo- 
ration would  be  utterly  valueless  to  a  firm,  and  the  difference  be- 
tween the  market  value  of  the  stock  and  the  value  of  the  tangible 
property  would  simply  be  the  good-will  of  the  business;  this  would 
exist  whether  the  concern  was  incorporated  or  not;  and  yet  the 
difference  is  assessed  only  to  corporations  and  not  to  indi- 
viduals.    *     *     * 

Thornton,  j.  *  *  *  Blackstone  says,  in  relation  to  fran- 
chises :  "  Franchises  and  liberty  are  used  as  synonymous  terms, 
and  their  definition  is  a  royal  privilege,  or  branch  of  the  king's  pre- 
rogative, subsisting  in  the  hands  of  a  subject.  Being,  therefore, 
derived  from  the  crown,  they  must  arise  from  the  king's  grant,  or 
in  some  cases  may  be  held  by  prescription,  which,  as  has  been  fre- 
quently said,  presupposes  a  grant.  The  kinds  of  them  are  various 
and  almost  infinite,"  and  adds  that  "  they  may  be  vested  in  either 
natural  persons  or  bodies  politic,  in  one  man  or  in  many."  And 
again  on  this  subject  he  says :  *'  To  be  a  county  palatine  is  a  fran- 
chise, vested  in  a  number  of  persons.  It  is  likewise  a  franchise  for 
a  number  of  persons  to  be  incorporated,  and  subsist  as  a  body 
politic,  with  a  power  to  maintain  perpetual  succession,  and  do  other 
corporate  acts;  each  individual  member  of  such  corporation  is  also 
said  to  have  a  franchise  or  freedom."     (2  Bl.  Com.  37.) 

Kent  defines  franchises  as  "  privileges  conferred  by  grant  from 
government,  and  vested  in  individuals."  (3  Kent's  Com.  458.)  He 
also  says :  "  Corporations  or  bodies  politic  are  the  most  usual  fran- 
chises known  in  our  law."     (Id.  459.) 

In  Pierce  v.  Emery ,  32  N.  H.  507,  Perley,  C.  J.,  speaking  for  the 
court,  remarks:  "A  corporation  is  itself  a  franchise  belonging  to 
the  members  of  the  corporation;  and  a  corporation,  being  itself  a 
franchise,  may  hold  other  franchises  as  rights  and  franchises  of  tlie 
corporation."  And  further:  "A  corporation,  being  itself  a  fran- 
chise, consists  and  is  made  up  of  its  rights  and  franchises." 

In  City  of  Bridgeport  v.  N.  Y,  &  N.  H,  R.  R.  Co,,  36  Conn.  266, 
Butler,  J.,  speaking  for  the  court,  uses  this  language  in  regard  to  a 
railroad  corporation :  "  Tlip  term  '  franchise '  has  several  signifi- 
cations, and  there  is  some  confusion  in  its  use.  The  better  opinion 
deduced  from  the  authorities  seems  to  be  that  it  consists  of  the 
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entire  privileges  embraced  in  and  constituting  the  grant."  (See  title 
**  Franchise  "  in  Abbott's  Law  Diet.,  and  cases  there  cited.) 

It  is  true  that  the  privileges  so  granted  by  the  government  do  not 
pertain  to  the  citizens  of  the  state  by  common  right*  But  what  is 
the  **  common  right "  here  referred  to  ?  Is  it  not  a  right  which 
pertains  to  the  citizens  by  the  common  law,  the  investiture  of  which 
is  not  to  be  looked  for  in  any  special  law,  whether  established  by  a 
constitution  or  an  act  of  the  legislature?  Coke  says :  "  De  commun 
droit  —  of  common  right  —  this  is  by  the  common  law,  because  the 
common  law  is  the  best  and  most  common  birthright  that  the  sub- 
ject hath  for  the  safeguard  and  defense  not  only  of  his  goods,  lands 
and  revenues,  but  of  his  wife  and  children.  *  *  *  This  common 
law  of  England  is  sometimes  called  right,  sometimes  common  right, 
and  sometimes  communis  justitia/*  (Coke's  Inst.  142a.)  The 
definition  of  franchises  as  special  privileges  conferred  by  govern- 
ment upon  individuals,  and  which  do  not  belong  to  the  citizens  of 
the  country  generally  of  common  right,  had  its  origin  in  Bank  of 
Augusta  v.  Earle,  13  Pet.  575.  A  very  learned  and  accurate  writer, 
Mr.  Emory  Washburn,  in  his  work  on  Real  Property  (2d  vol.  267), 
adopts  this  definition,  and  cites  as  authority  the  case  above  referred 
to  from  13  Peters.  The  same  definition  is  quoted  by  Angell  & 
Ames,  in  their  work  on  Corporations,  from  the  case  referred  to. 
(See  Ang.  &  Ames  on  Corp.,  §  4.) 

In  the  case  in  13  Peters  it  was  contended  that  under  the  laws  and 
constitution  of  Alabama  the  right  of  banking  was  a  franchise.  The 
court  refused  to  so  hold,  on  the  ground  that  the  right  of  banking, 
at  common  law,  belonged  to  every  citizen.  (See,  also,  Curtis  v. 
Leavitt,  15  N.  Y.  170,  opinion  of  Shanklin,  J.)  The  discussion 
on  the  point  in  the  opinion  shows  clearly  that  "  common  right "  is 
u§ed  with  the  signification  of  common  law." 

We  are  of  opinion  that  the  common  right  refers  to  the  right  of 
citizens,  generally  at  common  law.  Such  rights  of  citizens,  though 
frequently  spoken  of  as  franchises,  are  not  the  franchises  here 
meant ;  and  it  may  be  conceded  that  where  such  rights  are  granted 
to  corporations,  they  are  not  franchises.  But  independent  of  the 
right  to  exist  as  a  corporation,  and  to  exercise  powers  in  its  corpo- 
rate capacity,  there  are  privileges  granted  to  the  water-works,  which 
do  not,  by  the  common  law,  belong  to  citizens  generally;  such  as 
the  right  to  lay  down  pipes  in  the  streets,  ways  and  alleys  of  a  city, 
and  to  collect  rates  for  water  furnished,  which  was  held  to  be  a 
franchise  in  San  Francisco  v.  Spring  Valley  Water  Works,  48  Cal. 
493,  and  in  San  Jose  Gets  Co.  v.  January,  57  Cal.  616.  Conceding 
for  the  argument  that  the  constitution,  by  section  19  of  article  XI, 
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grants  this  right  to  every  person,  it  does  not  follow  that  it  is  not  a 
franchise.  They  are  vested  by  a  grant  of  the  sovereign  power,  and 
not  by  the  common  law;  and  the  generality  of  the  grant  does  not 
deprive  them  of  the  character  of  franchises. 

The  right  to  collect  rates  for  use  of  water  supplied  to  the  city  and 
county  of  San  Francisco,  or  the  inhabitants  thereof,  which  the  appel- 
lant has  possessed  at  least  ever  since  the  act  of  1858  went  into  effect, 
is  expressly  declared  to  be  a  franchise  by  the  constitution  of  the 
state  in  the  second  section  of  article  XIV,  thereof.  As  has  been 
said  above,  the  very  existence  of  a  corporation  as  such  is  a  fran- 
chise, and  it  exercises  its  franchise  in  every  act  which  it  performs 
as  a  corporation.  In  the  Bank  of  Augusta  v.  Earle,  above  cited, 
the  Supreme  Court  of  the  United  States,  speaking  through  Taney, 
C.  J.,  in  relation  to  the  making  of  contracts  by  corporations,  which, 
by  common  right,  individuals  could  make,  said :  "  In  making  such 
contracts,  a  corporation,  no  doubt,  exercises  its  corporate  franchise. 
But  it  must  do  this  whenever  it  acts  as  a  corporation,  for  its  exist- 
ence is  a  franchise." 

A  corporation,  whose  existence  is  a  franchise,  may  possess  powers 
and  privileges,  which,  in  themselves,  are  not  franchises  (such  as 
the  right  to  bank,  discussed  in  Bank  of  Augusta  v.  Earle,  above  cited, 
or  the  right  to  buy  and  sell  property,  real  and  personal),  but  it 
usually  owns,  along  with  such  privileges,  some  that  are  franchises ; 
but  whether  the  powers  be  entirely  of  the  kind  which  are  franchises 
or  not,  its  existence  and  right  to  employ  its  corporate  powers  is  a 
franchise.  This  we  think  abundantly  established  by  the  cases  above 
cited. 

We  have  no  doubt  that  it  was  the  intention  of  those  who  framed 
and  ratified  the  constitution  to  place  such  franchises  in  the  category 
of  property  to  be  taxed.  The  word  "  franchises,"  as  used  in  the 
first  section  of  article  13,  is  used  generally  without  any  qualifying 
words,  and  is  intended  to  embrace  all  franchises  of  the  character 
above  referred  to,  whether  vested  in  individuals  or  bodies  politic. 
A  franchise  conferred  on  an  individual  to  lay  down  pipes  in  the 
streets  of  a  city  and  to  collect  rates  for  water  furnished  a  city  or  its 
inhabitants  is  to  be  taxed  in  the  same  way  as  when  vested  iri  corpo- 
rations. The  law  in  this  respect  is  the  same  in  regard  to  all  per- 
sons, whether  natural  or  artificial. 

It  is  contended  that  the  clause,  "  and  all  other  matters  and  things 
real,  personal  and  mixed,  capable  of  private  ownership,"  in  section 
I  of  article  13,  qualifies  the  word  "  franchises  "  which  precedes  it. 
We  do  not  think  so.  The  structure  of  the  sentence  forbids  any 
such  construction.    What  is  said  before  the  employment  of  these 
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words  is  complete  of  itself,  and  needs  nothing  to  show  what  was 
signified.  The  words  used  show  clearly  that  they  were  intended  to 
add  something  to  what  preceded  them,  to  refer  to  kinds  of  property 
not  previously  mentioned,  not  to  qualify  anything.  They  were 
doubtless  inserted  out  of  abundant  caution  to  show  that  all  kinds 
of  property,  whether  specifically  enumerated  or  not,  were  intended 
to  be  included  in  the  property  to  be  taxed,  though  not  embraced  in 
the  specific  classes  previously  mentioned.  They  constitute  a  declar- 
ation that  in  enumerating  the  property  to  be  taxed  it  was  not  in- 
tended to  confine  the  enumeration  to  **  moneys,  credits,  bonds,  stocks, 
dues,  franchises,"  but  to  include  all  other  kinds  of  property,  and 
that  by  no  construction  of  the  word  property,  as  used  in  the  section, 
were  any  kinds  of  property  to  be  left  out 

But  it  is  immaterial  whether  these  words  qualified  "  franchises  " 
or  not,  for  the  reason  that  the  franchises  so  referred  to  are  capable 
of  private  ownership.  To  hold  that  a  private  corporation  does  not 
own  its  franchise  right,  power  and  privileges  would  be  both  novel 
and  untenable.  Admitting  that  under  the  law  of  the  state  there 
may  be  legislation  which  might  impair  their  value,  it  does  not  follow 
that  It  is  not  owned  as  property,  with  all  the  rights  which  attach 
thereto.  All  these  rights  exist  until  the  legislative  authority  has 
acted  so  as  to  impair  them  or  take  them  away ;  and  until  such  legis- 
lation is  enacted  the  rights  of  property  remain  unimpaired.  There 
has  been  no  legislation  yet  of  the  character  as  regards  the  appellant 
that  has  been  called  to  our  attention,  or  that  we  have  been  able  to 
discover. 

This  franchise  of  a  corporation  is  sometimes  classed  as  real 
estate  —  of  that  kind  styled  incorporeal  hereditaments.  {Enfield 
Toll  Bridge  Co,  v.  Hartford  and  New  Haven  R,  Co,,  17  Conn.  40; 
s.  c,  17  Conn.  462;  Price  v.  Price's  Heirs,  6  Dana  107;  i  Black- 
stone's  Com.,  20-22,  37,  38.)  In  the  case  cited  from  17  Conn.  40, 
this  was  said  of  a  bridge  corporation.  The  shares  of  stock  of  the 
water  works  are  by  statute  made  personal  estate.  (See  act  of 
1853.)  ^^^t  whether  real  or  personal  estate,  they  are  property. 
Such  franchises,  as  long  as  they  exist,  are  protected  as  property  by 
the  guarantee  universal  in  the  states  of  the  Union,  which  forbids 
their  being  taken  except  for  public  purposes  and  on  compensation 
being  made,  (i  Cooley's  Com.  Lim.,  4th  ed.,  655  and  case  cited 
in  note  4.)  During  their  existence  they  are  as  fully  protected  by 
law  as  any  other  species  of  property.  On  this  subject  see  IVil- 
mingion  R.  C.  v.  Reid,  13  Wall.  268;  3  Kent's  Com.  458;  Hamilton 
County  V.  Massachusetts,  6  Wall.  633 ;  People  v.  Self  ridge,  52  Cal. 
331 ;  T.  &  T.  R,  Co.  V.  Campbell,  44  Cal.  89;  0.  /?.  Co.  v.  0.  B. 
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&  P.  V.  R.  Co.,  45  Cal.  365.  (See  cases  just  above  cited  from  17 
Connecticut,  and  Norwich  Gas  Light  Co.  v.  Norwich  City  Gas  Co., 
25  Conn.  36.) 

Tlie  franchise  of  a  corporation  is  and  can  be  well  defined  to  be 
the  right  of  the  corporation  to  exist  and  exercise  the  powers  and 
privileges  vested  in  it  by  its  charter.  (Burr,  on  Tax.,  §  83.)  The 
franchise  is  the  faculty  of  the  corporation.  As  said  by  Redfield  in 
his  work  on  railways :  "  The  faculty  of  a  corporation  is  its  organic 
life ;  its  corporate  existence  by  which  it  is  enabled  to  carry  on  busi- 
ness ;  that  which  it  derives  from  its  charter  of  incorporation  its  cor- 
porate franchise."  (2  Redf.  on  Railways,  3d  ed.,  452.)  In  this 
state,  the  charter  is  the  statute  or  statutes  granting  and  defining  the 
powers  of  the  corporation,  under  which  it  is  constituted  and  exists, 
together  with  the  instruments  required  to  be  executed  by  the  pro- 
visions of  such  statute  or  statutes.  These  are  sometimes  called  the 
constating  instruments.  (Field  on  Corp.,  §  34,  n.  3.)  Such  fran- 
chises are  legal  estates,  not  mere  naked  powers,  and  are  powers 
coupled  with  an  interest,  which  vest  in  the  corporation  by  virtue  of 
its  charter  or  constating  instruments.  (Society  for  Savings  v.  Coite, 
6  Wall.  606;  Provident  Institution  v.  Massachusetts,  6  Wall.  622; 
Hamilton  Co.  v.  Massachusetts,  6  Wall.  638 ;  Porter  v.  R.  R.  I.  & 
St.  L.  R.  Co.,  76  111.  561.)  That  the  state  has  full  power  to  tax 
them,  see  same  cases,  and  State  R.  R.  Tax  Cases,  92  U.  S.  603.  In 
the  case  from  76  Illinois,  above  cited,  it  is  said :  "  It  is  clear  upon 
authority  that  the  franchise  of  a  corporation  is  property,  and  as 
such  it  may  be  a  proper  object  of  taxation."  (P.  573.)  In  Veasie 
Bank  V.  FennOy  8  Wall.  547,  Chase,  C.  J.,  used  this  language: 
*'  Franchises  are  property,  often  very  valuable  and  productive  prop- 
erty, and  seem  to  be  as  properly  objects  of  taxation  as  any  other 
property."  Daniel,  J.,  delivering  the  opinion  of  the  court  in  West 
River  Bridge  Co.  v.  Dix  et  al.,  6  How.  529,  said :  "  We  are  aware 
of  nothing  peculiar  to  a  franchise  which  can  class  it  higher,  or 
render  it  more  sacred  than  other  property.  A  franchise  is  property, 
and  nothing  more."  (See  also  Wilmington  R.  Co.  v.  Reid,  13  Wall. 
264,  and  Monroe  Savings  Bank  v.  The  City  of  Rochester,  37  N.  Y. 
367.)  In  this  last  case  Fullerton,  J.,  delivering  the  opinion  of 
the  court,  said,  in  regard  to  a  statute  declaring  the  privileges  and 
franchises  granted  by  the  legislature  to  savings  banks  or  institutions 
for  savings,  personal  property,  and  liable  to  taxation  as  such :  "  In 
declaring  the  privileges  and  franchises  of  a  bank  to  be  personal 
property,  the  legislature  has  adopted  no  novel  principle  of  taxation. 
The  powers  and  privileges  which  constitute  the  franchise  of  a  corpo- 
ration are  in  a  just  sense  property,  and  quite  distinct  and  separate 
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from  the  property,  which,  by  the  use  of  such  franchise,  the  corpo- 
ration may  acquire.  They  are  so  regarded  by  the  law,  and  so  re- 
garded by  common  acceptation." 

That  such  franchises  can  be  taxed  according  to  the  valuation 
arrived  at  through  an  assessment  is  recognized  in  the  case  of  the 
Freight  Tax,  15  Wall.  282,  and  in  the  case  of  the  State  Tax  on 
Railway  Gross  Receipts,  15  Wall.  296.  In  the  case  of  the  State 
Railroad  Tax  Cases,  above  cited  from  92  U.  S.  Reports,  a  tax  on 
the  assessed  value  of  franchise  and  capital  stock  by  the  state  of 
Illinois  was  sustained,  approving  the  decision  to  that  effect  in  Porter 
v.  R.  R.  I.  &  St.  L.  R.  R.  Co.,  above  cited  from  76  Illinois.  (See 
also  Gordon  v.  Appeal  Tax  Court,  3  How.  (U.  S.)  133,  and  Judge 
Redfield's  comment  on  this  case  in  2  Redf.  on  Railways,  453.)  As 
to  the  extent  of  the  power  of  the  state  to  tax,  see  Providence  Bank 
v.  Billings,  4  Pet.  562,  and  Hamilton  Co.  v.  Massachusetts,  6  Wall. 
639.  In  the  case  in  4  Peters,  Marshall,  C.  J.,  said:  "All  powers 
-^^  *  ♦  Qver  which  the  sovereign  power  of  a  state  extends  are 
subjects  of  taxation.  The  sovereignty  of  a  state  extends  to  every- 
thing which  exists  by  its  authority,  or  is  introduced  by  its  per-^ 
mission."  (4  Pet.  563.)  The  same  doctrine  was  declared  in 
Osborne  v.  Bank  of  the  United  States,  9  Wheat.  738.  From  the 
foregoing  cases,  it  would  seem  that  there  can  be  no  doubt  of  the 
power  of  a  state  to  tax  the  franchise  at  its  assessed  value.  There 
may  be  more  difficulty  in  arriving  at  its  value  than  that  of  a  parcel 
of  land  or  personal  chattels,  but  still  its  value  may  be  estimated. 
When  it  is  condemned  for  public  use,  the  compensation  to  be  paid 
can  be  fixed.  As  is  justly  said  in  Porter  v.  R.  R.  I.  &  St.  L.  R. 
R.  Co.,  76  111.  578 :  "  We  have  never  known  it  to  be  asserted  that 
the  value  of  a  franchise  is  so  indefinite  and  uncertain  that  it  can 
not  be  made  the  measure  of  a  recovery  when  it  is  wrongfully  in- 
vaded; or  that  when  it  is  taken  and  condemned  for  public  use,  it 
can  not  be  ascertained  what  compensation  shall  be  made  to  its 
owner.  It  is  recognized  in  those  respects  as  being  capable  of  a 
definite  valuation.  *  *  *  jf  j^s  value  may  be  ascertained  for 
those  purposes,  it  may  as  readily  be  ascertained  for  the  purposes  of 
taxation."  As  to  value  of  franchises,  and  that  they  possess  a  value 
beyond  that  belonging  to  the  tangible  property  of  the  corporation, 
see  cases  just  above  cited.  {Commonwealth  v.  Hamilton  Mfg.  Co., 
12  Allen  298,  and  Commonwealth  v.  Cary  Improvement  Co.,  98 
Mass.  23.) 

In  this  state,  the  constitution  having  declared  that  franchises  are 
property,  and  that  all  property  in  the  state  not  exempt  from  tax- 
ation shall  be  assessed  in  proportion  to  its  value,  to  be  ascertained 
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as  provided  by  law  (Const.,  art  xiii,  §  i)  it  would  seem  to  follow 
that  the  tax  must  be  according  to  the  valuation  made  by  the  officer 
appointed  for  that  purpose.  If  the  state  can  impose  a  tax  on  the 
franchise  of  a  corporation  in  the  nature  of  an  excise  or  duty,  it  does 
not  exclude  the  taxation  by  a  valuation  made  by  an  assessor. 

That  such  a  franchise  as  that  held  by  the  appellant  was  taxable 
in  this  state,  we  think  has  been  held  by  this  court  in  two  cases: 
Burke  V.  Badlam,  57  Cal.  594 ;  and  San  Jose  Gas  Company  v.  Jan^ 
^iOf^y,  57  Cal.  614.     *     *     * 

When  the  matters  in  controversy  in  Burke  v.  Badlam  originated, 
the  legislature  had  acted  in  regard  to  the  assessments  of  property, 
and  enacted  as  follows: 

"  Shares  of  stock  in  corporations  possess  no  intrinsic  value  over 
and  above  the  actual  value  of  the  property  of  the  corporation  which 
they  stand  for  and  represent,  and  the  assessment  and  taxation  of 
such  shares  and  also  of  the  corporate  property  would  be  double 
taxation.  Therefore  all  property  belonging  to  corporations  shall 
be  assessed  and  taxed,  but  no  assessment  shall  be  made  of  shares 
of  stock;  nor  shall  any  holder  thereof  be  taxed  therefor."  (Pol. 
<3ode,  §  3608.)  (It  may  be  remarked  here  that  the  constitutional 
validity  of  this  section  was  affirmed  in  Burke  v.  Badlam.  (See  57 
Cal.  602.)  *  *  *  "The  terms  'value'  and  'full  cash  value' 
mean  the  amount  at  which  the  property  would  be  taken  in  payment 
of  a  just  debt  due  from  a  solvent  debtor  ;'*  and  "  the  term  '  personal 
pronerty  '  includes  everything  which  is  the  subject  of  ownership  not 
included  within  the  meaning  of  the  term  real  estate."     *     *     * 

It  appears  from  the  record  in  this  case  that  the  board  of  super- 
visors, in  the  exercise  of  its  power  of  equalization,  assessed  the 
franchise  of  the  water  works  by  taking  the  aggregate  of  the  market 
value  of  the  shares  of  stock  in  the  company  on  the  7th  of  March, 
1881,  and  deducting  therefrom  the  value  of  the  real  and  personal 
property  of  the  company,  and  held  the  difference  to  be  the  value  of 
the  franchise.  The  market  value  of  the  shares  was  shown  to  the 
board  by  the  testimony  of  witnesses.  Such  a  mode  of  arriving  at 
the  value  of  the  franchise  appears  to  have  been  adopted  by  the 
assessor  ift  San  Jose  Gas  Co,  v.  January,  57  Cal.  614,  and  this  mode 
was  held  to  be  within  the  powers  vested  in  the  assessor.  It  was 
also  impliedly  approved  as  a  correct  mode  in  Burke  v.  Badlam,  above 
cited.  (See  Commomvealth  v.  Hamilton  Mfg.  Co.,  12' Allen  306, 
and  Commonwealth  v.  Gary  Improvement  Co.,  98  Mass.  23.)    *    *    * 

There  is  a  further  point  which  we  think  it  proper  to  notice.  It 
is  contended  that  good-will  enters  into  and  forms  an  element  in  the 
value  of  the  shares  of  stock.     No  case  has  been  produced  to  us,  nor 
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have  we  been  able  to  find  any  holding  or  even  intimating  that  this 
is  so.  We  find  no  such  element  of  value  in  the  least  hinted  at,  by 
any  one  who  has  written  on  the  subject,  nor  has  any  such  been  called 
to  our  attention.  We  can  not  recognize  any  such  element  as  giving 
value  to  shares  in  a  trading  corporation.  It  would  be  strange  to 
predicate  good-will  as  pertaining  to  or  extending  to  an  abstraction, 
to  an  **  artificial  being,  invisible,  intangible,  and  existing  only  in 
contemplation  of  law." 

Our  conclusion  is  that  the  board  of  supervisors,  in  its  capacity  of 
a  boSird  of  equalization,  had  jurisdiction  of  the  person  and  subject- 
matter  in  the  matters  involved  in  this  cause,  and  the  judgment  of 
the  court  below  is  affirmed. 

Ross,  Myrick,  McKinstry,  McKee  and  Sharpstein,  JJ.,  con- 
curred. 

Morrison,  C.  J.,  took  no  part  in  this  decision. 

The  importance  of  viewing  the  corporation  as  a  franchise  becomes  ap- 
parent in  discussing  the  questions  of  taxation,  alienation  and  mortgaging, 
all  of  which  are  treated  in  later  parts  of  this  collection.  As  applied  to 
corporations  which  are  purely  private  in  their  nature,  no  questions  of  serious 
import  are  raised.  Exhaustive  notes  on  this  subject  and  an  excellent  selec- 
tion of  cases  upon  it  will  be  found  in  Professor  Wilgus'  Collection  Vol.  I 
at  p.   113. — Ed. 
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Now  it  is  to  be  seen  what  things  are  of  the  essence  bf  a  corporation: 

1st.  Lawfully  the  authority  of  incorporation. 

2d.  Which  is  of  the  essence  of  incorporation, —  persons  to  be  incor- 
porated. 3rd.  A  name.  4th.  Of  places.  5th.  By  words  sufficient  in  law, 
but  not  restrained  in  any  certain  legal  and  prescribed  form  of  words." 

Liverpool  Insurance  Co.  v.  Massachusetts.* 

10  Wallace  (77  U.  S.)  566,  (1870). 

Error  to  the  Supreme  Judicial  Court  of  Massachusetts ;  the  case 
being  this: 

A  statute  of  the  state  just  named  imposes  upon  "  each  lire, 
marine,  and  fire  and  marine  insurance  company,  incorporated  or 
associated  under  the  laws  of  any  government  or  state  other  than 
one  of  the  United  States,  a  tax  of  4  per  cent,  upon  all  premiums 
charged  or  received  on  contracts  made  in  this  commonwealth  for 
insurance  of  property."  The  same  statute  imposes  a  tax  of  but  2 
per  cent,  upon  such  premiums  when  the  company  is  incorporated 

*  Facts  omitted  in  part. 
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under  the  laws  of  any  one  of  the  United  States  other  than  Massa- 
chusetts; upon  which  premiums,  where  the  company  is  incorpo- 
rated by  itself,  it  imposes  but  i  per  cent. ;  while  no  tax  is  imposed 
by  the  laws  of  the  state  upon  the  business  of  insurances  transacted 
by  any  natural  persons  citizens  of  the  same. 

With  the  enactment  just  mentioned  on  its  statute  book,  the  state 
of  Massachusetts,  in  1868,  filed  a  bill  in  its  Supreme  Judicial  Court 
against  the  Liverpool  and  London  Life  and  Fire  Insurance  Com- 
pany (a  company  doing  a  large  business  in  that  state),  to  collect 
a  tax  of  4  per  cent,  on  its  premiums  upon  contracts  made  in  Massa- 
chusetts for  insurance  of  property,  and  to  restrain  the  company 
from  doing  further  business  till  the  tax  was  paid.  The  company 
set  up  that  it  was  not  "  incorporated  "  at  all,  but  was  an  association 
under  the  laws  of  Great  Britain,  of  natural  persons,  some  of  whom 
were  citizens  and  residents  of  the  country  just  named;  and  some 
citizens  and  residents  of  the  state  of  New  York;  formed  for  the 
purpose  of  conducting  the  business  of  insurance  under  certain  deeds 
of  settlement,  and  having  the  legal  character  of  a  partnership ;  that 
accordingly  it  could  not  be  taxed  as  a  "  company  incorporated  under 
tlie  laws  of  any  government  or  state  other  than  one  of  the  United 
States ;"  while,  insofar  as  the  discriminating  tax  of  4  per  cent,  was 
sought  to  be  laid  against  it  as  a  company  associated  simply  and  not 
incorporated,  it  violated,  in  regard  to  the  members  of  the  company 
who  were  subjects  of  Great  Britain,  a  provision  in  the  treaty  of 
1815,  between  that  country  and  the  United  States,  by  which  it  is 
agreed  that  the  merchants  and  traders  of  each  nation  respectively 
shall  enjoy  the  most  complete  protection  and  security  for  their  com- 
merce ;  and  —  in  regard  to  the  citizens  of  New  York,  that  provision 
in  section  2,  article  4,  of  the  Federal  Constitution  which  secures  to 
the  citizens  of  each  state  all  the  privileges  and  immunities  of  citizens 
in  the  several  states. 

Of  course,  if  the  company  was  a  corporation,  the  defence  failed: 
and  it  not  being  denied  that  the  persons  composing  the  company 
were  British  subjects,  with  certain  citizens  of  New  York  with  rights 
like  theirs,  the  first  question  —  and  the  only  one  if  it  was  resolved 
affirmatively  —  was  whether  the  company  was  a  corporation  or 
not.    *    *    * 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  case  of  Paul  v.  Virginia}  decided  that  the  business  of  insur- 
ance, as  ordinarily  conducted,  was  not  commerce,  and  that  a  corpo- 
ration of  one  state,  having  an  agency  by  which  it  conducted  that 

*8  Wallace  168. 
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business  in  another  state,  was  not  engaged  in  commerce  between  the 
states. 

It  was  also  held  in  that  case  that  a  corporation  was  not  a  citizen 
w^ithin  the  meaning  of  that  clause  of  the  constitution,  which  declares 
that  the  citizens  of  each  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states,  and  that  a  corpo- 
ration created  by  a  state  could  exercise  none  of  the  functions  or 
privileges  conferred  by  its  charter  in  any  other  state  of  the  Union, 
except  by  the  comity  and  consent  of  the  latter. 

These  propositions  dispose  of  the  case  before  us,  if  plaintiff  is 
a  foreign  corporation,  and  was,  as  such,  conducting  business  in  the 
state  of  Massachusetts,  and  we  proceed  to  inquire  into  its  character 
in  this  regard. 

The  institution  now  known  as  the  Liverpool  and  London  Life  and 
Fire  Insurance  G)mpany,  doing  an  immense  business  in  England 
and  in  this  country,  was  first  organized  at  Liverpool  by  what  is 
there  called  a  deed  of  settlement,  and  would  here  be  called  articles 
of  association. 

It  will  be  seen  by  reference  to  the  powers  of  the  association,  as 
organized  under  the  deed  of  settlement,  legalized  and  enlarged  by 
the  acts  of  Parliament,  that  it  possesses  many  if  not  all,  the 
attributes  generally  found  in  corporations  for  pecuniary  profit  which 
are  deemed  essential  to  their  corporate  character. 

1.  It  has  a  distinctive  and  artificial  name  by  which  it  can  make 
contracts. 

2.  It  has  a  statutory  provision  by  which  it  can  sue  and  be  sued 
in  the  name  of  one  of  its  officers  as  the  representative  of  the  whole 
body,  which  is  bound  by  the  judgment  rendered  in  such  suit. 

3.  It  has  provision  for  perpetual  succession  by  the  transfer  and 
transmission  of  the  shares  of  its  capital  stock,  whereby  new  mem- 
bers are  introduced  in  place  of  those  who  die  or  sell  out 

4.  Its  existence  as  an  entity  apart  from  the  shareholders  is  recog- 
nized by  the  act  of  Parliament  which  enables  it  to  sue  its  share- 
holders and  be  sued  by  them. 

The  subject  of  the  powers,  duties,  rights,  and  liabilities  of  corpo- 
rations, their  essential  nature  and  character,  and  their  relation  to 
the  business  transactions  of  the  community,  have  undergone  a 
change  in  this  country  within  the  last  half  century,  the  importance 
of  which  can  hardly  be  over-estimated. 

They  have  entered  so  extensively  into  the  business  of  the  country, 
the  most  important  part  of  which  is  carried  on  by  them,  as  banking 
companies,  railroad  companies,  express  companies,  telegraph  com- 
panies, insurance  companies,  etc.,  and  the  demand  for  the  use  of 
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corporate  powers  in  combining  the  capital  and  the  energy  required  to 
conduct  these  large  operations  is  so  imperative,  that  both  by  statute, 
and  by  the  tendency  of  the  courts  to  meet  the  requirements  of  these 
public  necessities,  the  law  of  corporations  has  been  so  modified, 
liberalized  and  enlarged,  as  to  constitute  a  branch  of  jurisprudence 
with  a  code  of  its  own,  due  mainly  to  very  recent  times.  To  attempt, 
therefore,  to  define  a  corporation,  or  limit  its  powers  by  the  rules 
which  prevailed  when  they  were  rarely  created  for  any  other  than 
municipal  purposes,  and  generally  by  royal  charter,  is  impossible  in 
this  country  and  at  this  time. 

Most  of  the  states  of  the  Union  have  general  laws  by  which 
persons  associating  themselves  together,  as  the  shareholders  in  this 
company  have  done,  become  a  corporation. 

The  banking  business  of  the  states  of  the  Union  is  now  con- 
ducted chiefly  by  corporations  organized  under  a  general  law  of 
Congress,  and  it  is  believed  that  in  all  the  states  the  articles  of 
association  of  this  company  would,  if  adopted  with  the  usual  for- 
malities, constitute  it  a  corporation  under  their  general  laws,  or  it 
would  become  so  by  such  legislative  ratification  as  is  given  by  the 
acts  of  Parliament  we  have  mentioned. 

To  this  view  it  is  objected  that  the  association  is  nothing  but  a 
partnership,  because  its  members  are  liable  individually  for  the 
debts  of  the  company.  But  however  the  law  on  this  subject  may 
be  held  in  England,  it  is  quite  certain  that  the  principle  of  personal 
liability  of  the  shareholders  attaches  to  a  very  large  proportion  of 
the  corporations  of  this  country,  and  it  is  a  principle  which  has 
warm  advocates  for  its  universal  application  when  the  organization 
is  for  pecuniary  gain. 

So  also  it  is  said  that  the  fact  that  there  is  no  provision  either 
in  the  deed  of  settlement  or  the  act  of  Parliament  for  the  company 
suing  or  being  sued  in  its  artificial  name  forbids  the  corporate  idea. 
But  we  see  no  real  distinction  in  this  respect  between  an  act  of 
Parliament,  which  authorized  suits  in  the  name  of  the  Liverpool 
and  London  Fire  and  Life  Insurance  Company,  and  that  which 
authorized  suit  against  that  company  in  the  name  of  its  principal 
officer.  If  it  can  contract  in  the  artificial  name  and  sue  and  be  sued 
in  the  name  of  its  officers  on  those  contracts,  it  is  in  effect  the 
same,  for  process  would  have  to  be  served  on  some  such  officer 
even  if  the  suit  were  in  the  artificial  name. 

It  is  also  urged  that  the  several  acts  of  Parliament  we  have  men- 
tioned expressly  declare  that  they  shall  not  be  held  to  constitute 
the  body  a  corporation. 
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But  whatever  may  be  the  effect  of  such  a  declaration  in  the 
courts  of  that  country,  it  cannot  alter  the  essential  nature  of  a  cor- 
poration or  prevent  the  courts  of  another  jurisdiction  from  inquir- 
ing into  its  true  character,  whenever  that  may  come  in  issue.  It 
appears  to  have  been  the  policy  of  the  English  law  to  attach  certain 
consequences  to  incorporated  bodies,  which  rendered  it  desirable 
that  such  associations  as  these  should  not  become  technically  cor- 
porations. Among  these,  it  would  seem  from  the  provisions  of 
these  acts,  is  the  exemption  from  individual  liability  of  the  share- 
holder for  the  contracts  of  the  corporation.  Such  local  policy  can 
have  no  place  here  in  determining  whether  an  association,  whose 
powers  are  ascertained  and  its  privileges  conferred  by  law,  is  an 
incorporated  body. 

The  question  before  us  is  whether  an  association,  such  as  the 
one  we  are  considering,  in  attempting  to  carry  on  its  business  in 
a  manner  which  requires  corporate  powers  under  legislative  sanc- 
tion, can  claim,  in  a  jurisdiction  foreign  to  the  one  which  gave 
those  powers,  that  it  is  only  a  partnership  of  individuals. 

We  have  no  hesitation  in  holding  that,  as  the  law  of  corpora- 
tions is  understood  in  this  country,  the  association  is  a  corporation, 
and  that  the  law  of  Massachusetts,  which  only  permits  it  to  exer- 
cise its  corporate  function  in  that  state  on  the  condition  of  payment 
of  a  specific  tax,  is  no  violation  of  the  Federal  Constitution  or  of 
any  treaty  protected  by  said  Constitution,    *    *    * 

Judgment  affirmed. 


Thomas  z\  Dakin.^ 

22  Wendell's  (N.  Y,)  Reports  9  (1839). 

The  facts  appear  in  the  opinion. 

Chief  Justice  Nelson  :  This  is  an  action  brought  by  the  plaintiff, 
as  president  of  the  Bank  of  Central  New  York,  an  association 
formed  under  what  is   familiarly  known  as  the  general  banking 

*This  case  is  one  of  several  "Banking  Cases/'  wherein  the  existence  of 
the  banks  as  corporations  was  attacked  on  constitutional  grounds.  In  Warner 
and  Ray  v.  Beers,  23  Wendell,  103,  the  court  decided  they  were  corpora- 
tions in  that  there  was  a  distinct  entity  or  merging  of  individuals  into  one 
artificial  unity.  See  also  The  People  v.  Assessors  of  Watertown,  i  Hill, 
62a  The  test  as  to  whether  they  are  corporations  was:  "Are  these  asso- 
ciations corporations?  In  order  to  determine  this  question,  we  must  first 
ascertain  the  properties  essential  to  constitute  a  corporate  body,  and  compare 
ttiem  with  those  conferred  upon  the  associations,  for  if  they  exist  in  common 
or  substantially  correspond,  the  answer  will  be  in  the  affirmative.'' 
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law,  passed  April  i8,  1838,  to  recover  several  demands  due  the 
institution. 

The  defendant  has  demurred  to  the  declaration,  and  urges  the 
unconstitutionality  of  the  law  by  way  of  defense ;  and  it  is  insisted, 
in  his  behalf:  (i)  That  the  associations  formed  under  this  law 
are  corporations;  and  (2)  That  a  general  law  authorizing  the  crea- 
tion of  these  bodies  is  inconsistent  with  the  ninth  section  of  the 
seventh  article  of  the  constitution.  On  the  part  of  the  plaintiffs, 
it  is  urged  in  reply:  (i)  That  the  associations  are  not  corpora- 
tions; (2)  That  if  they  be,  the  act  authorizing  them  may  be  passed 
by  a  majority  bill;  and  (3)  If  within  the  ninth  section,  still  the 
law  may  be  passed  by  two-thirds  of  the  members  elected. 

Are  these  associations  corporations?  In  order  to  determine  this 
question,  we  must  first  ascertain  the  properties  essential  to  con- 
stitute a  corporate  body,  and  compare  them  with  those  conferred 
upon  the  associations,  for  if  they  exist  in  common,  or  substantially 
correspond,  the  answer  will  be  in  the  affirmative.  A  corporate 
body  is  known  to  the  law  by  the  powers  and  faculties  bestowed 
upon  it,  expressly  or  impliedly,  by  the  charter ;  the  use  of  the  term 
corporation  in  its  creation  is  of  itself  unimportant,  except  as  it  will 
imply  the  possession  of  these.  They  may  be  expressly  conferred, 
and  then  they  denote  this  legal  being  as  unerringly  as  if  created 
in  general  terms.  It  has  been  well  said  by  learned  expounders, 
that  a  corporation  aggregate  is  an  artificial  body  of  men,  composed 
of  divers  individuals,  the  ligaments  of  which  body  are  the  fran- 
chises and  liberties  bestowed  upon  it,  which  bind  and  unite  all  into 
one,  and  in  which  consists  the  whole  frame  and  essence  of  the 
corporation. 

The  "  franchises  and  liberties,"  or,  in  more  modern  language, 
and  as  more  strictly  applicable  to  private  corporations,  the  powers 
and  faculties,  which  are  usually  specified  as  creating  corporate 
existence,  are:  i.  The  capacity  of  perpetual  succession;  2.  The 
power  to  sue  and  be  sued,  and  to  grant  and  receive  in  its  corporate 
name;  3.  To  purchase  and  hold  real  and  personal  estate;  4.  To 
have  a  common  seal,  and  5.  To  make  by-laws.  These  indicia  were 
given  by  judges  and  elementary  writers  at  a  very  early  day,  since 
which  time  the  institutions  have  greatly  multiplied,  their  practical 
operation  and  use  have  been  thoroughly  tested,  and  their  peculiar 
and  essential  properties  much  better  understood.  Any  one  com- 
prehending the  scope  and  purpose  of  them,  at  this  day,  will  not 
fail  to  perceive  that  some  of  the  powers  above  specified  are  of 
trifling  importance,  while  others  are  wholly  unessential.  For  in- 
stance, the  power  to  purchase  and  hold  real  estate  is  no  otherwise 
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essential  than  to  afford  a  place  of  business;  and  the  right  to  use 
a  common  seal,  or  to  make  by-laws,  may  be  dispensed  with  alto- 
gether* For  as  to  the  one,  it  is  now  well  settled  that  corporations 
may  contract  by  resolution,  or  through  agents,  without  seal;  and 
as  to  the  other,  the  power  is  unnecessary  in  all  cases  where  the 
charter  sufficiently  provides  for  the  government  of  the  body.  The 
distinguishing  feature,  far  above  all  others,  is  the  capacity  con- 
ferred, by  which  a  perpetual  succession  of  different  persons  shall 
be  regarded  in  the  law  as  one  and  the  same  body,  and  may  at  all 
limes  act  in  fulfillment  of  the  objects  of  the  association  as  a  single 
individual. 

In  this  way,  a  legal  existence,  a  body  corporate,  an  artificial 
being,  is  constituted;  the  creation  of  which  enables  any  number 
of  persons  to  be  concerned  in  accomplishing  a  particular  object, 
as  one  man.  While  the  aggregate  means  and  influence  of  all  are 
wielded  in  effecting  it,  the  operation  is  conducted  with  the  sim- 
plicity and  individuality  of  a  natural  person.  In  this  consists  the 
essence  and  great  value  of  these  institutions.  Hence  it  is  apparent 
that  the  only  properties  that  can  be  regarded  strictly  as  essential, 
are  those  which  are  indispensable  to  mold"  the  different  persons  into 
this  artificial  being,  and  thereby  enable  it  to  act  in  the  way  above 
stated.  When  once  constituted,  this  legal  being  created,  the  powers 
and  faculties  that  may  be  conferred  are  various  —  limited  or  en- 
larged, at  the  discretion  of  the  legislature,  and  will  depend  upon 
the  nature  and  object  of  the  institution,  which  is  as  competent  as 
a  natural  person  to  receive  and  enjoy  them.  We  may,  in  short, 
conclude  by  saying,  with  the  most  approved  authorities  at  this  day, 
that  the  essence  of  a  corporation  consists  in  a  capacity:  (i)  To 
have  a  perpetual  succession  under  a  special  name,  and  in  an  arti- 
ficial form;  (2)  to  take  and  grant  property,  contract  obligations, 
sue  and  be  sued  by  its  corporate  name  as  an  individual;  and  (3) 
to  receive  and  enjoy  in  common,  grants  of  privileges  and 
immunities. 

We  will  now  endeavor  to  ascertain  with  exactness  the  powers 
and  attributes  conferred  upon  these  associations  by  virtue  of  the 
statute.  The  first  fourteen  sections  (i  to  14)  prescribe  the  duties 
of  the  comptroller  in  furnishing  notes  for  circulation,  taking  the 
required  securities,  etc.  The  fifteenth  provides  that  any  number 
of  persons  may  associate  to  establish  offices  of  discount,  deposit  and 
circulation.  The  sixteenth,  that  they  shall  make  and  file  a  certifi- 
cate, specifying:  i.  The  name  to  be  used  in  the  business.  2.  The 
place  where  the  business  shall  be  carried  on.  3.  The  amount  of 
capital  stock  and  number  of  shares  into  which  divided.     4.  The 
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names  of  the  shareholders.  5.  The  duration  of  the  association. 
The  eighteenth  confers  upon  the  persons  thus  associating  the  most 
ample  powers  for  carrying  on  banking  operations,  together  with  the 
right  "  to  exercise  such  incidental  powers  as  shall  be  necessary  to 
carry  on  such  business;"  also  to  choose  a  president,  vice-president, 
cashier  and  such  other  officers  and  agents  as  may  be  necessary. 
By  the  twenty-first  and  twenty-second  sections,  contracts,  notes, 
bills,  etc.,  shall  be  signed  by  the  president  and  cashier ;  and  all  suits, 
actions,  etc.,  are  to  be  brought  in  the  name  of,  and  also  against, 
the  president  for  the  time  being;  and  not  to  abate  by  his  death, 
resignation  or  removal,  but  to  be  continued  in  the  name  of  the 
successor.  Twenty- fourth  section:  The  association  may  purchase 
and  hold  real  estate,  etc.,  the  conveyance  to  be  made  to  the  presi- 
dent, or  such  other  officer  as  shall  be  designated,  who  may  sell  and 
convey  the  same  free  from  any  claim  against  shareholders.  Nine- 
teenth section:  The  shares  of  capital  stock  to  be  deemed  personal 
property,  transferable  on  the  books  of  the  association;  and  every 
person  becoming  a  shareholder  by  such  transfer  shall  succeed  to 
all  the  rights  and  liabilities  of  the  prior  holder.  Twenty-third 
section :  No  shareholder  to  be  personally  liable ;  and  the  association 
is  not  to  be  dissolved  by  the  death  or  insanity  of  any  shareholder. 
I.  Upon  a  perusal  of  these  provisions,  it  will  appear  that  the 
association  acquires  the  power  to  raise  and  hold  for  common  use 
any  given  amount  of  capital  stock  for  banking  purposes,  which, 
when  subscribed,  is  made  personal  property,  and  the  several  shares 
transferable  the  same  and  with  like  effect  as  in  case  of  corporate 
stock;  to  assume  a  common  name  under  which  to  manage  all  the 
affairs  of  the  association;  to  choose  all  officers  and  agents  that 
may  be  necessary  for  the  purpose,  and  remove  and  appoint  them 
at  pleasure.  It  will,  hence,  be  seen,  that  although  the  association 
may  be  composed  of  a  number  of  different  persons,  holding  an 
interest  in  the  capital  stock,  its  operations  are  so  arranged  that 
they  do  not  appear  in  conducting  its  affairs;  all  are  so  bound  to- 
gether, so  molded  into  one,  as  to  constitute  but  a  single  body, 
represented  by  a  common  name,  or  names  (the  knot  of  the  com- 
bination), and  in  which  all  the  business  of  the  institution  is  con- 
ducted by  common  agents.  In  this  way  it  purchases  and  holds 
real  and  personal  property,  contracts  obligations,  discounts  bills, 
notes  and  other  evidences  of  debt,  receives  deposits,  buys  gold 
and  silver  bullion,  bills  of  exchange,  etc.,  loans  money,  sues  and 
is  sued,  etc.  It  is  true  some  portion  of  the  business  is  conducted 
in  the  assumed  name,  and  some  in  the  name  of  the  president  for 
the  time  being;  but  this  in  no  manner  changes  the  character  of  the 
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body.  A  corporation  may  have  more  than  one  name;  it  may  have 
one  in  which  to  contract,  grant,  etc.,  and  another  in  which  to  sue 
and  be  sued ;  so  it  may  be  known  by  two  different  names,  and  may 
sue  and  be  sued  in  either;  and  the  name  of  the  president,  his  official 
name,  or  any  other,  will  answer  every  purpose.  2.  Bacon's  Abr.  5 ; 
2  Salk.  451 ;  2  Salk.  237;  Ld.  Raym.  153,  680.  The  only  material 
circumstance  is,  a  name,  or  names,  of  some  kind,  in  which  all  the 
affairs  of  the  company  may  be  conducted.  So  much,  and  no  more, 
is  essential  to  give  simplicity  and  effect  to  the  operation.  An  arti- 
ficial being  is  thus  plainly  created,  capable  of  receiving  all  the 
ample  powers  and  privileges  conferred  upon  the  associations,  and 
of  managing  their  diversified  concerns  in  an  individual  capacity. 
All  business  is  to  be  conducted  in  a  common  or  proper  name. 

2.  This  artificial  being  possesses  the  powers  of  perpetual  succes- 
sion. Neither  sale  of  shares  or  death  of  shareholders  affect  it; 
if  one  should  sell  his  interest,  or  die,  the  purchaser  or  representa- 
tive, by  operation  of  law,  immediately  takes  his  place.  §  19.  Nor 
can  the  insanity  of  a  member  work  a  dissolution.  Id.  Officers 
and  agents  for  conducting  the  business  of  the  association  are  se- 
cured. In  case  of  vacancy,  by  death  or  otherwise,  the  place  may 
at  once  be  filled.  §  18.  For  the  entire  duration,  therefore,  of  the 
association,  and  which  may  be  without  limit,  §  16,  sub.  5,  the 
whole  body  of  shareholders,  though  perpetually  shifting,  constitute 
the  same  uniform,  artificial  being  which  is  to  be  engaged  through 
the  instrumentality  of  officers  and  agents  in  conducting  the  business 
of  the  concern,  and  no  member  is  personally  liable.  §  23.  Then, 
as  to  the  powers  conferred,  without  again  specially  recurring  to 
them,  it  will  be  seen  at  once  that  the  associations  possess  all  that 
are  deemed  essential,  according  to  the  most  approved  authorities, 
to  constitute  a  corporate  body.  They  have  a  capacity:  i.  To  have 
perpetual  succession  under  a  common  name,  and  in  an  artificial 
form.  2.  To  take  and  grant  property,  contract  obligations,  to  sue 
and  be  sued,  by  its  corporate  name  in  the  same  manner  as  an 
individual.  3.  To  receive  grants  of  privileges  and  immunities,  and 
to  enjoy  them  in  common.  All  these  are  expressly  granted,  and 
many  more,  besides  the  general  sweeping  clause,  "  to  exercise  such 
incidental  powers  as  shall  be  necessary  to  carry  on  such  business  " 
(meaning  the  business  of  banking),  under  which  even  the  seal  and 
right  to  make  by-laws  are  clearly  embraced,  if  essential  in  conduct- 
ing the  affairs  of  the  institution.     *     *     * 

By  Cowen,  J.  Independent  of  authority  and  general  reasoning, 
I  have  had  very  great  difficulty,  on  a  simple  reading,  to  avoid  see- 


46  Thomas  v.  Dakin.  [chap.  i. 

ing  plain,  direct  and  express  enactments  in  the  general  banking  law, 
conferring  all  the  requisites  demanded  by  counsel,  i.  I  read  of  a 
collective  existence,  i  c,  a  body  of  men  associated  under  a  name 
conferred  mediately,  i.  e.,  through  the  certificate  of  association,  by 
the  sovereign  power,  which  is  the  legislature.  2.  As  such  collective 
existence,  I  read  that  the  association  has  a  standing  in  court,  per- 
haps in  its  own  name,  or  at  least  in  the  name  of  its  president.  It 
recovers  judgments  for  debts  due  to  it,  and  execution  is  levied  on 
its  property,  upon  a  recovery  against  it.  3.  I  read  of  power  to 
take  and  convey  title  to  property,  acquire  and  give  rights;  all  this 
to  be  done,  as  it  must  be  in  every  corporation,  by  its  agents,  but 
certainly  in  its  collective  name  and  designation;  for  the  statute 
demands  that  the  name  which  it  assumes  shall  be  used  in  all  its 
dealings.  4.  I  shall  have  occasion  to  show  that  under  a  general 
provision  of  the  act,  there  can  be  no  doubt  of  its  power  to  make 
by-laws.  There  are  various  considerations  connected  with  this 
short  view  of  the  question,  which  may  perhaps  tend  to  the  illus- 
tration, distinctness  and  strength  of  that  view. 

The  associations  formed  under  the  act  may,  like  our  ordinary 
banks,  elect  their  president,  cashier  and  directors,  confer  on.  the 
latter  as  I  have  assumed  and  intend  to  show,  the  power  to  make 
and  repeal  by-laws,  to  regulate  elections,  and  through  their  proper 
agents  in  the  name  of  the  association,  to  exercise  all  the  other 
functions  of  our  ordinary  incorporated  banking  institutions.  The 
latter  are  well  known  as  aggregate  moneyed  corporations. 

It  can  not  be  denied  that  a  voluntary  association  or  partnership 
might,  temporarily,  also  elect  the  like  officers  and  agents,  confer 
upon  them  nearly  the  same  powers,  and  perform  about  the  same 
functions,  without  any  charter  or  act  of  incorporation  whatever. 
Collyer  on  Partnership,  621,  Am.  ed.  1834.  There  is,  however, 
much  difference  between  the  power,  duration  and  legal  effect;  a 
corporation  aggregate  is  in  law  an  individual  entirely  distinct  from 
its  members,  each  of  whom  may  hold  shares  or  interests  in  the 
corporation,  legally  transferable  in  virtue  of  its  charter;  whereas 
a  voluntary  association  is  made  up  of  individuals  not  distinct  from, 
but  belonging  in  their  own  names  and  rights  to  the  company.  Their 
shares  or  interests  are  common  to  all;  and,  except  so  far  as  these 
may  be  made  up  of  property  in  possession,  they  can  not  be  trans- 
ferred so  as  to  create  anything  more  than  an  equitable  right  in 
the  assignee.  Hence  a  voluntary  company,  asserting  that  it  is  pos- 
sessed of  stock  transferable  at  the  option  of  the  holder,  has  been 
said  to  be  punishable  for  pretending  to  act  as  a  corporation. 
Collyer  on  Partnership,  624. 
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The  members  of  a  copartnership  are  joint  tenants  in  the  stock 
and  all  the  effects  of  the  company,  and,  on  the  death  of  each,  his 
interest  in  the  common  choses  in  action,  at  law,  survives  to  the 
other  members,  while  his  interest  in  the  common  land  and  choses 
in  possession  passes,  as  an  undivided  share,  to  his  heirs  or  personal 
representatives.  CoUyer  on  Partnership,  4,  5,  68.  The  nature  of 
these  interests  and  the  course  of  succession  are,  in  some  respects, 
modified  by  the  court  of  chancery.  Collyer  on  Partnership,  70,  71. 
All  the  members  must,  as  we  have  in  part  before  seen,  be  named 
in  suits  by  or  against  the  company,  the  right  or  liability  to  which, 
on  the  death  of  one,  survives  to  all  the  others.  Collyer  on  Part- 
nership, 386,  395,  420,  427.  Each  is  individually  liable  for  the 
whole  debts  due  from  the  company,  Collyer  on  Partnership,  212, 
and  may  release  and  discharge  all  the  debts  due  to  them.  Collyer 
en  Partnership,  239.  One  may  enter  upon,  use  or  otherwise  con- 
trol all  the  common  property,  real  or  personal ;  indeed,  he  may,  in 
general,  convert  it  to  his  own  use,  subject  to  an  account.  Collyer 
on  Partnership,  211.  All  the  remedies  inter  se,  with  few  excep- 
tions, are  by  action  of  account  or  bill  in  equity.  Collyer  on  Part- 
nership, 143.  The  firm  can  not,  in  general,  sue  or  be  sued  by  any 
one  of  its  members,  for  this  would  involve  the  absurdity  of  a  man 
being  both  plaintiff  and  defendant  on  the  same  record.  Collyer 
on  Partnership,  143,  644-5.  Partnerships  are  dissoluble,  not  only 
by  death  or  insanity,  but  by  the  bankruptcy  of  a  member;  a  general 
sale  of  his  partnership  effects  by  execution;  his  attainder  of  felony, 
if  it  result  in  his  civil  death;  an  assignment  by  himself  of  all  his 
interest,  and  the  marriage  of  a  partner  who  is  a  feme  sole.  Indeed, 
the  better  opinion  is,  that,  however  strong  the  provisions  against 
a  dissolution  may  be  in  the  articles  of  copartnership,  the  whole 
concern  may  be  dissolved  at  any  time,  by  the  act  of  a  single  part- 
ner, at  his  own  mere  pleasure.  Even  during  the  continuance  of 
the  partnership,  he  may  interrupt  its  proceedings,  by  interdicting 
any  single  measure,  though  agreed  on  by  a  majority  of  the  firm. 
At  least  this  is  generally  so  at  law,  and  the  power,  it  is  apprehended, 
can  be  but  partially  qualified  by  a  court  of  chancery.  Collyer  on 
Partnership,  58,  §  2.  3  Kent's  Comm.,  53-4,  3d  ed.  .  It  would 
seem  clearly  to  follow,  if  it  has  ever  been  disputed,  that  any  powers, 
though  jointly  conferred  on  others,  as  to  act  in  the  direction  of 
affairs,  or  use  a  common  seal,  may  be  revoked  at  the  pleasure  of 
either  partner. 

Most  of  these  incidents  it  is  impossible  for  the  partners  to  avoid 
by  any  stipulations  in  their  articles  of  connection;  and  in  propor- 
tk)n  as  any  body  of  men  is  authorized  by  statute  to  hold  property 
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and  sue  and  be  sued  without  such  incidents,  they  approach  the 
character  of  a  corporation.  While  they  continue  partners  they  are 
considered  as  natural  persons  merely,  as  so  many  joint  tenants  in 
common,  of  all  their  property.  In  proportion  as,  by  statute,  they 
cease  to  be  so  they  become  an  artificial  person.  These  two  are  the 
only  persons  known  to  the  law,  according  to  the  language  of  the 
great  commentator,  i  Black.  Comm.  123.  "  Persons,"  says  he, 
*'  are  divided  by  the  law  into  either  natural  persons  or  artificial. 
Natural  persons  are  such  as  the  God  of  nature  formed  us.  Arti- 
ficial are  such  as  are  created  and  devised  by  human  laws  for  the 
purposes  of  society  and  government,  which  are  called  corporations 
or  bodies  politic."  In  another  part  of  his  work,  i  Black.  Comm. 
467,  he  shows  the  advantages  of  corporations  over  partnerships 
or  voluntary  companies.  He  says :  '*  Corporations  are  formed 
in  order  to  preserve  entire  and  forever  those  rights  and  immuni- 
ties which,  if  they  were  granted  only  to  those  individuals  of  which 
the  body  is  composed,  would,  upon  their  death,  be  utterly  lost  and 
extinct."  In  a  mere  voluntary  assembly  he  admits  the  individuals 
that  compose  it  might  act  up  to  the  purposes  for  which  they  asso- 
ciated so  long  as  they  could  agree  to  do  so ;  "  but  they  could  neither 
frame  nor  receive  any  laws  or  rules  of  their  conduct;  none,  at 
least,  which  would  have  any  binding  force,  for  want  of  coercive 
power  to  create  a  sufficient  obligation ;  and  when  they  are  dispersed 
by  death  or  otherwise,  how  shall  they  transfer  their  advantages  to 
others  equally  unconnected  with  themselves? 

"  So,  also,  with  regard  to  holding  estates  or  other  property,  if 
land  be  granted  for  the  common  purpose  to  twenty  individuals  not 
incorporated,  there  is  no  legal  way  of  continuing  the  property  to 
any  other  persons  for  the  same  purpose,  but  by  endless  convey- 
ances from  one  to  another,  as  often  as  the  hands  are  changed. 
But  when  they  are  consolidated  and  united  into  a  corporation,  they 
and  their  successors  are  then  considered  as  one  person  in  law;  as 
one  person,  they  have  one  will,  which  is  collected  from  the  sense 
of  the  majority  of  the  individuals ;  this  one  will  may  establish  rules 
and  orders  for  the  regulation  of  the  whole,  which  are  a  sort  of 
municipal  laws  of  this  little  republic ;  or  rules  and  statutes  may  be 
be  prescribed  to  it  at  its  creation,  which  are  then  in  the  place  of 
natural  laws;  the  privileges  and  immunities,  the  estates  ind  pos- 
sessions of  the  corporation,  when  once  vested  in  them,  will  be  for- 
ever vested,  without  any  new  conveyance  or  new  successions;  for 
all  the  individual  members  that  have  existed  from  the  foundation 
to  the  present  time,  or  that  shall  ever  hereafter  exist,  are  but  one 
person  in  law,  a  person  that  never  dies ;  in  like  manner  as  the  river 
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Thames  is  still  the  same  river,  though  the  parts  which  compose 
it  are  changing  every  instant."  In  this  quotation,  I  have  taken  the 
words  of  Blackstone  as  he  applied  them,  by  way  of  example,  to  the 
case  of  a  college  in  one  of  the  English  universities;  and  without 
quoting  him  literally  throughout,  have  confined  myself  to  such 
things  as  the  learned  author  considers  peculiar  to  every  aggregate 
corporation.  These  are,  in  short,  the  receiving  of  peculiar  laws 
and  the  making  of  by-laws  for  itself;  perpetual  succession,  both 
as  to  its  privileges  and  property ;  the  having  one  will,  as  collected 
from  the  power  of  the  majority  to  make  by-laws;  and  the  being 
but  one  person  in  law,  a  person  that  dies  not,  but  continues  the 
same  individual,  though  its  parts  may  change.  See,  also,  Ang.  & 
Ames  on  Corp.,  23.    *     *    * 

The  great  and  essential  object  to  be  attained  by  the  creation  of 
a  corporation,  is  continuity  (sometimes  called  immortality)  and 
individuality ;  "  properties,"  says  Ch.  J.  Marshall,  "  by  which  a 
perpetual  succession  of  many  persons  are  considered  as  the  same, 
and  may  act  as  the  single  individual.  They  enable  a  corporation 
to  manage  its  own  affairs,  and  to  hold  property  without  the  per- 
plexing intricacies,  the  hazardous  and  endless  necessity  of  perpetual 
conveyances  for  the  purpose  of  transmitting  it  from  hand  to  hand." 
Dartmouth  College  v.  Woodward,  4  Wheat.  636;  Angell  &  Ames 
on  Corp.,  2.  A  peculiar  sort  of  individuality,  and  a  peculiar  mode 
of  succession,  for  a  particular  purpose,  and  not  allowed  by  the  gen- 
eral law  to  natural  persons,  enters  into  every  definition  of  a  corpo- 
ration that  I  have  seen,  i  Kyd  on  Corp.,  2-3.  With  us  there  can 
be  no  recent  creation  of  such  an  artificial  person  except  by  statute. 
2  Kent's  Comm.,  276,  3d  ed.  No  agreement  of  individuals  can 
so  far  alter  the  nature  of  things;  and,  as  we  have  seen  of  persons, 
there  can  be  only  two  kinds,  natural  and  artificial,  so  there  can  be 
but  two  modes  in  which  property  is  transmitted  by  succession. 
The  one  takes  place  between  natural  persons,  of  which  we  have  an 
example  in  descent  on  the  death  of  the  ancestor;  the  other  is  be- 
tween predecessors  and  successors  in  a  corporation  aggregate  or 
sole.  The  one  may  be  called  a  natural,  and  the  other  an  artificial 
succession;  and  it  is  evident  that  the  latter  cannot  exist  inde- 
pendent of  a  corporation,  any  more  than  the  former  without  natural 
persons,     i  Kyd  on  Corp.,  2-3. 

In  the  associations  created  by  the  banking  law  great  care  has 
been  taken  to  introduce  and  maintain  corporate  succession  in  every 
part  of  the  system.  I  have  already  endeavored  to  show  that  the 
beneficial  interest  in  all  its  real  and  personal  property  belongs  to 
any  association  formed  under  that  law  as  an  individual.     If  I  have 
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succeeded,  it  follows  that  such  association  is  a  corporation.  The 
principle  of  succession  is  equally  maintained  in  respect  to  the  presi- 
dent for  the  purpose  of  receiving  conveyances  of  real  estate  and 
selling  it ;  and  so  when  he  acts  as  the  organ  of  maintaining  actions 
in  right  of  the  association  and  defending  actions  brought.  All 
these  rights,  powers  and  duties  pass  in  perpetual  succession  from 
president  to  president  during  the  existence  of  the  company.  The 
president  and  his  successors  thus  come  to  enjoy,  in  the  nature  of 
a  sole  corporation  a  perpetual  trusteeship  in  the  real  estate,  and  a 
perpetual  power  or  control  over  it,  together  with  the  suits  of  the 
company.  "  From  their  having  perpetual  succession,  and  suing  and 
being  sued  in  their  political  character,  single  persons  of  both  these 
descriptions  have  (without  much  propriety,  as  Mr.  Kyd  thinks) 
been  uniformly,  in  the  books  of  English  law,  called  corporations." 
Kyd  on  Corporations,  19,  20.  "A  sole  corporation,  as  its  name 
implies,  consists  only  of  one  person,  to  whom  and  his  successors 
belongs  that  legal  perpetuity,  the  enjoyment  of  which  is  denied  to 
all  natural  persons."  Angell  &  Ames  on  Corporations,  18,  19; 
I  Black.  Comm.,  469.  It  need  scarcely  be  remarked  that  the  presi- 
dent of  the  banking  associations  in  question  comes  fully  within  the 
general  definition. 

In  England,  sole  corporations  are  mostly  employed  to  hold  in  suc- 
cession the  rights  and  property  of  the  ecclesiastical  establishment; 
and  it  is  said  they  can  not  take  personal  property  in  succession,  but 
only  real.  Sole  corporations  are  not  common  in  the  United  States. 
Angell  &  Ames  on  Corp.,  19,  20.  But  it  is  not  perceived  why  an 
officer,  or  other  person  authorized  to  hold  property,  real  or  personal, 
to  him  and  his  successors,  be  not  a  sole  corporation  within  the  plain 
meaning  of  the  definition.  The  chamberlain  of  London,  who  may 
take  a  recognizance  to  him  and  his  successors,  in  his  political 
capacity,  in  trust  for  orphans,  was  said  to  be  a  sole  corporation  in 
trust.  Byrd  v.  Wilford,  Cro.  Eliz.  464.  It  was  there  said  by  Gawdy 
and  Fenner,  Js.,  that  the  chamberlain  was  a  special  corporation  for 
that  purpose;  and  an  obligation  may  as  well  go  in  succession  as 
land.  So  of  the  comptroller  who  takes  an  assignment  of  stocks, 
bonds  and  mortgages,  to  hold  under  the  general  banking  law.  Surely 
these  would  not,  on  his  death,  go  to  his  executors.  They  are  holden 
by  him  in  trust,  to  pay  the  debts  of  the  association ;  and  would  pass 
to  his  successors.  He  is  equally  a  corporation  sole,  for  this  special 
purpose,  according  to  the  English  definition.  The  supervisor  of  a 
town  may  sue  or  be  sued.  2  R.  S.  387,  8,  §§  96  and  100,  2d  ed. 
Suppose  he  were  authorized  to  hold  lands  and  chattels  to  him  and 
his  successors,  in  trust  for  his  town,  would  he  not  be  a  sole  corpora- 
tion, as  the  board  of  supervisors  or  loan  officers  are  an  aggregate 
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corporation  in  respect  to  lands  which  they  hold  for  the  county? 
Denton  v.  Jackson,  2  Johns.  Ch.  R.  325.  The  grand  test  of  a  cor- 
poration is  the  mode  in  which  property  succeeds  from  one  to 
another.  When  it  does  not  go  to  the  heirs  of  the  holder  as  a  natural 
person,  it  passes  to  the  successor  or  successors,  because  it  is  holden 
in  a  corporate  capacity.  The  holders  are  therefore  said  to  be  a 
person  or  body  politic  and  corporate,  in  opposition  to  their  natural 
capacity.  Thus,  all  property  must  be  holden  by  natural  persons  or 
corporations.  If  the  property  of  an  association  under  the  general 
banking  law  be  not  holden  in  the  natural  capacity  of  the  different 
members  as  partners,  the  only  alternative  remaining  is  a  holding  by 
corporations  aggregate  or  sole.  No  third  description  of  person  is 
known  to  our  law.  None  was  known  to  the  Roman  law.  See  i 
Browne's  Civil  and  Adm.  Law,  141.  None  to  any  system  of  laws 
with  which  we  are  acquainted. 

There  are  two  cases -in  i  RoUe's  Abr.,  515,  which  show  still  more 
distinctly  that  the  president  of  an  association  and  the  state  comp- 
troller must  be  considered  each  as  sole  corporations.  One  is  where 
a  president  of  a  college  of  physicians  recovers,  in  that  character, 
a  penalty  against  a  party  for  practicing  without  license.  Another 
is  where  the  master  of  an  hospital  recovers,  in  that  character,  the 
arrears  of  the  annuity  due  to  the  hospital.  On  the  death  of  either 
the  interest  in  the  judgment  recovered  passes  to  his  successor,  and 
not  to  his  executor;  and  simply  because  the  debt  thus  goes  in  suc- 
cession, and  Toller  says  they  are  each  a  special  or  sole  corporation 
like  the  chamberlain  of  London  before  mentioned.  Toll,  on  Ex., 
ch.  4,  §  3,  p.  136,  ed.  of  1803.  See  also  i  Wms.  Ex.  546,  ed.  of 
1832.  Atkins  V.  Gardener,  Cro.  Jac.  159.  This  matter  is  very  fully 
illustrated  in  2  Black.  Comm.,  431,  2.     *    *    * 

By  Bronson,  J. :  I  concur  fully  in  the  opinions  expres^d  by  my 
brethren,  that  associations  formed  under  the  general  banking  law 
are  corporations,  and  that  the  assent  of  two-thirds  of  all  the  mem- 
bers elected  to  each  branch  of  the  legislature  was  necessary  to  the 
passing  of  the  act.  But,  as  at  present  advised,  I  can  not  concur  in 
the  opinion  that  the  legislature  has  the  constitutional  power,  al- 
though two-thirds  may  assent,  to  provide  by  a  general  law  for  the 
creation  of  an  indefinite  number  of  corporations  at  the  pleasure 
of  any  persons  who  may  associate  for  that  purpose. 

It  was  conceded  on  the  argument,  that  the  demurrer  does  not 
reach  the  objection  that  the  act  was  not  passed  by  a  two-thirds  vote ; 
and  I  have  not,  therefore,  considered  the  question  whether  we  can 
look  beyond  the  statute  book.  A  plea  may  render  it  necessary  for 
us  to  pass  upon  that  question. 

Judgment  for  plaintiff. 
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Edgeworth  V,  Wood,  Treasurer  of  the  United  States  Express 

/        Company. 

58  New  Jersey  Law  (29  Vroom)  Reports  463  (1896). 

On  rule  to  show  cause. 

Argued  at  November  term,  1895,  before  Beasley,  chief  justice, 
and  Justices  Magie  and  Ludlow. 

The  opinion  of  tlie  court  was  delivered  by  Magie,  J.  This  is  an 
action  in  tort  in  which  plaintiff  seeks  to  recover  damages  for 
injuries  suffered  by  him  by  reason  of  his  being  run  over,  in  a 
public  street  in  Jersey  City,  by  a  wagon  of  the  United  States  Express 
Company,  negligently  driven  by  a  driver  in  the  employ  of  that  com- 
pany. The  jury  having  rendered  a  verdict  for  plaintiff,  this  rule 
to  show  cause  why  the  verdict  should  not  be  set  aside  was  allowed. 
Several  reasons  were  filed  in  support  of  the  rule,  but  only  three  have 
been  urged  in  the  argument.    These  only  will  be  considered. 

It  is  first  contended  that  neither  plaintiff's  declaration  nor  the  evi- 
dence produced  by  him  discloses  any  liability  on  the  part  of  Theo- 
dore F.  Wood,  treasurer  of  the  United  States  Express  Company,  to 
answer  for  plaintiff's  injuries  if  inflicted  as  he  claimed. 

Plaintiff  claims  to  have  made  out  his  case  in  this  respect;  in  the 
following  manner :  He  produced  proof  that  the  United  States  Ex- 
press Company  was  an  association  organized  April  22,  1854,  under 
the  laws  of  New  York,  and  having  a  principal  place  of  business  in 
the  city  of  New  York,  and  that  Thomas  C.  Piatt  was  its  president 
and  Theodore  F.  Wood  its  treasurer.  He  put  in  evidence  chapter 
238  of  the  laws  of  New  York  for  the  year  1849,  ^^^  sections  1919, 
1924  of  the  New  York  code  of  civil  procedure,  whereby  it  appeared 
that  any  association  thus  organized  was  expressly  authorized  to  sue 
and  to  be  sued  in  the  name  either  of  its  president  or  its  treasurer  for 
the  time  being.  Upon  this  he  contends  that  he  is  entitled  to  an  ac- 
tion against  Wood,  as  treasurer,  and  as  Wood  is  a  resident  of  New 
Jersey,  and  was  served  with  process  here,  that  our  courts,  by  comity, 
will  recognize  the  liability  to  suit  imposed  by  the  laws  of  New  York. 

In  opposition  to  this,  it  is  contended  on  the  part  of  defendant 
that  if  it  be  conceded  that  our  courts  will,  by  comity,  adopt  and  en- 
force remedies  against  such  associations,  in  the  mode  prescribed  by 
the  law  of  the  state  under  which  they  came  into  existence,  yet  if  the 
law  of  this  state  has  furnished  a  mode  of  procedure  by  which  reme- 
dies, against  such  associations  may  be  enforced,  the  rule  of  comity 
ceases  and  the  mode  of  procedure  provided  by  our  laws  must  be  pur- 
sued.   The  supplement  to  the  Practice  act,  approved  May  23,  1890 
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(Pamph.  L.,  p.  353;  Gen.  Stat.,  p.  2592,  §  342),  is  conceived  by 
counsel  to  have  furnished  a  mode  of  procedure  under  which  this 
action  could  have  been  maintained  against  the  United  States  Express 
Company. 

By  that  act  it  is  enacted  that  any  "  unincorporated  company,  stock 
company  or  association,"  consisting  of  two  or  more  persons  united 
for  business  purposes  and  having  a  recognized  name,  may  be  sued 
by  that  name  in  any  action  affecting  the  common  property  or  the 
joint  rights  and  liabilities  of  such  company  or  association.  Provision 
is  made  for  the  service  of  process  and  for  the  issue  of  an  execution 
upon  judgment  in  the  same  manner  as  upon  judgments  against  cor- 
porations. If  the  United  States  Express  Company  is  an  unincor- 
porated association,  within  the  meaning  of  the  act,  it  would  seem 
that  plaintiff  could  have  brought  his  action  under  that  act. 

Questions  concerning  the  nature  of  associations  formed  under  the 
laws  of  New  York,  such  as  the  United  States  Express  Company, 
have  been  frequently  considered  in  the  courts  of  that  state.  The  act 
of  1849  speaks  of  them  as  joint-stock  companies  or  associations.  By 
its  certificate,  this  company  calls  itself  a  joint-stock  company. 

In  the  earliest  case  to  which  my  attention  has  been  directed  the 
question  requiring  solution  was  as  to  the  relation  between  a  share- 
holder and  such  a  company.  After  an  exhaustive  review  of  the  New 
York  statutes  on  the  subject  Judge  Barnard  declared  that  such 
companies  had  all  the  qualities  of  corporations,  except  that  of  hav- 
ing a  common  seal.  His  conclusion  was  that  in  a  controversy  be- 
tw^een  a  shareholder  and  the  company,  he  was  not  to  be  considered 
as  a  partner  in  a  partnership,  but  the  courts  must  deal  with  his 
relation  following  the  analogy  of  the  law  of  corporations.  Water- 
bury  v.  Merchants'  Union  Express  Co.,  50  Barb.  157. 

In  a  later  case  an  action  was  brought  by  a  shareholder  in  the  same 
company  against  Fargo,  its  president,  to  recover  for  the  loss  of 
articles  entrusted  to  it  for  transportation.  The  defense  was  that 
the  owner  of  an  interest  in  the  company  could  not  maintain  such 
an  action  against  it,  which  it  was  claimed  was  like  an  action  by  a 
partner  against  the  partnership.  The  action  was  sustained  by  the 
court  below.  Westcott  v.  Fargo,  President,  6  Lans.  319.  Upon 
appeal,  the  opinion  was  delivered  by  Dwight,  one  of  the  commis- 
sioners of  appeal.  Upon  a  review  of  the  statutes,  he  declared  that 
the  president  or  treasurer  of  one  of  these  joint-stock  companies  or 
associations  was  to  be  regarded,  for  the  purposes  of  an  action 
against  the  company,  substantially  as  a  corporation  sole;  that  such 
companies  possessed  some  powers  and  privileges  of  corporations  not 
possessed  by  individuals  or  partnerships,  and  that  an  action  upon  a 
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liability  of  the  company  might  be  maintained  by  one  of  its  members. 
Westcott  V.  Fargo,  6i  N.  Y.  542. 

Later  the  United  States  Express  Company,  the  very  company 
whose  officer  is  here  sued,  objected  to  the  imposition  of  a  tax  upon 
its  corporate  franchises  and  business  computable  upon  its  capital 
stock,  under  an  act  taxing  corporations,  joint-stock  companies  and 
associations  incorporated  or  organized  under  any  law  of  the  state. 
Its  contention  was  that  it  was  neither  so  incorporated  nor  organized. 
The  right  to  impose  the  tax  was  sustained,  Judge  Danforth  saying: 
*'  The  agreement  which  brought  many  persons  into  one  artificial 
body  was  so  framed  as  to  accomplish  that  end,  and  in  proposing  to 
conduct  its  affairs  by  the  power  given  to  it  in  the  mode  prescribed 
by  the  legislature,  they  must  be  deemed,  for  the  purposes  of  the  act 
in  question,  to  be  incorporated  —  that  is,  formed  or  united  under 
the  law  of  the  state,  whether  the  artificial  body  be  termed  a  corpora- 
tion, a  joint-stock  company  or  association."  People,  ex  rel.  Piatt,  v. 
IVemple,  117  N.  Y.  136. 

Questions  have  also  arisen  respecting  the  right  to  remove  to  the 
federal  courts  actions  between  the  president  or  treasurer  of  such 
companies  and  other  persons. 

In  New  York,  it  was  held,  in  a  suit  by  Fargo  as  president  of  such 
a  company  organized  in  New  York,  that  the  company  was  to  be 
considered  like  a  corporation,  a  citizen  of  New  York,  and  the  action 
was  removable  to  the  United  States  court,  if  the  other  party  was  a 
citizen  of  another  state.    Fargo  v.  McVicker,  55  Barb.  437. 

In  the  United  States  Circuit  Court  for  the  District  of  Michigan, 
Judge  Brown  (now  justice  of  the  supreme  court)  held  tliat  such  a 
company  formed  in  New  York  was  to  be  deemed  a  citizen  of  New 
York  without  regard  to  the  citizenship  of  its  members.  Malts  v. 
'A  HI ericofi  Express  Co.,  1  Flip.  611. 

In  another  case  in  the  federal  courts,  the  action  was  brought  by 
Fargo  as  president  of  such  company  against  a  citizen  of  a  western 
state,  and  Judge  Gresham  held  that  such  company  was  a  citizen  of 
New  York  and  could  maintain  an  action  in  those  courts,  notwith- 
standing the  fact  that  some  of  its  shareholders  were  residents  of 
the  state  in  which  the  defendant  resided.  Fargo  v.  L,,  N.  A,  &  C. 
Ry.  Co.,  6  Fed.  Rep.  787. 

In  the  case  last  cited  and  in  some  of  the  other  cases,  the  conclu- 
sion reached  has  not  been  deemed  invalidated  by  the  fact  that  some 
of  the  New  York  statutes  speak  of  such  companies  and  associations 
as  unincorporated. 

In  Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall.  566  the  Supreme 
Court  of  the  United  States  held  that  an  English  joint-stock  associa- 
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tion,  which  was  endowed  with  certain  corporate  powers,  must  be 
considered  by  our  courts  to  be  a  corporation,  notwithstanding  the 
acts  of  parliament  declared  that  such  associations  should  not  be  held 
to  be  corporations. 

Whether  an  aggregation  of  individuals  united  in  an  artificial 
body  is  a  corporation  or  not  is  to  be  determined  rather  by  the  facul- 
ties and  powers  conferred  upon  the  body  than  by  the  name  or 
description  given  to  it. 

Upon  this  review,  I  have  reached  the  conclusion  that  the  United 
States  Express  Company  is  a  corporate  entity,  empowered  to  sue 
and  be  sued,  not,  as  is  usual,  in  a  corporate  name,  but  in  the  name 
of  designated  officers.  To  such  a  corporation  the  act  of  1890  does 
not  apply,  and  this  action  was  therefore  properly  brought  against 
Wood  as  treasurer,  whose  status  in  the  suit  is  not  that  of  an  indi- 
vidual, but  of  a  representative  of  the  company. 

This  reason  can  not,  therefore,  prevail.     *     *     * 

The  rule  to  show  cause  should  be  discharged. 


(e)  The  Corporation  and  its  Shareholders. 

Williamson  et  al.  v,  Smoot  et  aU 
7  Martin  (La,)  31  (1819). 

Appeal  from  the  court  of  the  first  district. 

Matthews,  J.,  delivered  the  opinion  of  the  court.  The  plaintiffs 
having  caused  an  attachment  to  be  levied  on  the  steamboat  Alabama, 
the  St.  Stephens  Steamboat  Company  intervened  in  their  corporate 
capacity,  and  claimed  her  as  their  property.  The  intervening  party 
are  a  body  politic,  created  by  an  act  of  the  legislature  of  the  terri- 
tory of  Alabama,  the  capital  stock  of  which  is  divided  into  shares 
of  a  certain  amount,  and  Smoot,  the  defendant,  owns  ten  of  them, 
subscribed  for  by  him.     *     *     * 

2.  Can  the  shares  or  stock  of  any  individual  stockholder  be  legally 
attached  ? 

II.  The  existence  of  the  claimants  being  recognized  as  a  body 
corporate,  and  it  being  admitted  that  the  boat  attached  belongs  to 
them  as  a  part  of  their  common  stock,  it  is  clear  that  Smoot  does 
not  possess  such  certain  and  distinct  individual  property  in  it  as  to 
make  his  interest  attachable.  The  estate  and  rights  of  a  corpora- 
tion belong  so  completely  to  the  body  that  none  of  the  individuals 
who  compose  it  has  any  right  of  ownership  in  them,  nor  can  dispose 
of  any  part  of  them.    Civ.  Code,  88,  Art.  11. 
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The  court  is  of  opinion  that  the  district  court  erred  in  disallow- 
ing the  claim  of  the  company. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judg- 
ment be  annulled,  avoided  and  reversed,  and  that  the  attachment  of 
the  plaintiff  and  appellant  be  quashed,  so  far  as  it  relates  to  the 
said  steamboat,  the  Alabama,  and  that  she  be  released  therefrom. 


The  Queen  v,  Elias  Arnaxh)  et  a/. 

[In  the  Queen* s  Bench   (1846).] 
16  Law  Journal  N.  S,  5a 

The  facts  appear  in  the  opinion. 

The  judgment  of  the  court  was  delivered  by 

Lord  Denman,  C.  J.  The  object  of  the  present  mandamus  is 
to  compel  the  custom-house  officers  to  register  a  vessel,  the  prop- 
erty of  the  Pacific  Steam  Navigation  Co.  The  company  is  a  cor- 
poration by  charter  of  her  present  Majesty,  for  the  purpose  of 
providing  vessels,  and  employing  them  in  the  Pacific  Ocean.  It 
is  admitted  by  the  defendants  that  the  company,  as  a  British  cor- 
poration, might  be  owners  of  British-built  vessels,  and  prima  facie 
would  be,  as  such  corporation,  entitled  to  register  them,  under  the 
provisions  of  the  8  &  9  Vict.  c.  89,  applicable  to  the  registry  of 
vessels  by  corporations.  But  is  said  that  some  of  the  members 
of  the  corporation  are  not  British  subjects,  but  foreigners;  and, 
consequently,  that  the  vessel  does  not  wholly  belong  to  Her 
Majesty's  subjects,  as  required  by  the  5th  section  of  the  act,  and 
is  within  the  prohibition  contained  in  the  12th  section  of  the  act, 
against  foreigners  being  entitled  to  be  owners,  in  whole  or  in 
part,  directly  or  indirectly,  of  any  vessel  requiring  to  be  regis- 
tered. Now,  it  appears  to  us  that  the  British  corporation  is,  as 
such,  the  sole  owner  of  the  ship,  and  a  British  subject  within  the 
meaning  of  the  5th  section,  as  far  as  such  a  term  can  be  applicable 
to  a  corporation,  notwithstanding  some  foreigners  may  individu- 
ally have  shares  in  the  company,  and  that  such  individual  mem- 
bers of  the  corporation  are  not  entitled,  in  whole  or  in  part,  di- 
rectly or  indirectly,  to  be  owners  of  the  vessel.  The  individual 
members  of  the  corporation,  no  doubt,  are  interested  in  one  sense  in 
the  property  of  the  corporation,  as  they  may  derive  individual 
benefit  from  its  increase,  or  loss  from  its  destruction;  but  in  no 
legal  sense  are  the  individual  members  the  owners.  If  all  the 
individuals  of  the  corporation  were  duly  qualified  British  subjects. 
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they  could  not  register  the  vessel  in  their  individual  names  as 
owners;  but  must  register  it  as  belonging  wholly  to  the  corpora- 
tion as  owner.  The  terms  of  the  23d  section,  with  respect  to  the 
condition  of  the  bond  to  be  given  upon  obtaining  the  registry, 
as  to  foreigners  purchasing  or  becoming  entitled  to  any  part  or 
share  of  or  interest  in  any  ship  or  vessel,  would  appear  to  be  ap- 
plicable to  a  case  of  purchase  or  transfer  of  property  in  the  vessel 
itself,  as  it  provides  that  the  certificate  shall  be  delivered  up, 
"  within  seven  days  after  such  nurchase  or  transfer  of  property 
in  such  ship,"  and  does  not,  as  it  seems  to  us,  bear  materially  on 
the  present  question.  It  was  contended,  that  the  effect  might  be 
to  defeat  the  object  and  policy  of  the  navigation  laws  in  this  respect, 
inasmuch  as  the  individual  members  of  the  British  corporation 
might,  either  originally  or  by  transfer,  be  all  foreigners.  Such 
does  not  appear  to  be  contemplated  or  provided  for  by  the  act  in 
question.  If  it  be  casi4s  omissus,  and  evil  consequences  arise,  they 
may  be  remedied  by  the  interference  of  the  legislature,  or,  pos- 
sibly (though  we  do  not  wish  to  be  understood  as  giving  any 
opinion  upon  this  point),  by  repealing  the  letters  patent,  as  im- 
providently  giving  powers  operating  to  defeat  the  law  and  public 
policy,  and,  in  future  patents,  by  providing  against  the  objection. 
But,  as  the  case  stands,  it  seems  to  us  that  the  British  corporation 
is,  to  all  intents,  the  legal  owner  of  the  vessel,  and  entitled  to  the 
registry,  and  that  we  cannot  notice  any  disqualification  of  an  in- 
dividual member,  which  might  disable  him,  if  owner,  from  regis- 
tering the  vessel  in  his  own  name.  There  will,  therefore,  be  judg- 
ment for  the  prosecutors,  and  a  peremptory  mandamus. 
Judgment  for  the  Crown. 


Button  v.  Hoffman. 
61  Wisconsin  Reports  20  (1884). 

Appeal  from  the  Circuit  Court  for  Jackson  county. 

Replevin.  The  facts  sufficiently  appear  from  the  opinion.  The 
defendant  appealed  from  a  judgment  in  favor  of  the  plaintiff. 

Orton,  J.  This  is  an  action  of  replevin  in  which  the  title  of 
the  plaintiff  to  the  property  was  put  in  issue  by  the  answer. 

In  his  instructions  to  the  jury  the  learned  judge  of  the  Circuit 
Court  said :  "  I  think  the  testimony  is  that  the  plaintiff  had  the 
title  to  the  property."  The  evidence  of  the  plaintiff's  title  was 
that  the  property  belonged  to  a  corporation  known  as  "  The  Hay- 
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dea  &  Smith  Manufacturing  G>.,"  and  that  he  purchased  and  be- 
came the  sole  owner  of  all  of  the  capital  stock  of  said  corporation. 
As  the  plaintiff^  in  his  testimony  expressed  it,  "  I  bought  all  the 
stock.  I  own  all  the  stock  now.  I  became  the  absolute  owner  of 
the  mill.  It  belonged  at  that  time  to  the  company,  and  I  am 
the  company."  There  was  no  other  evidence  of  the  condition  of 
the  corporation  at  the  time.  Is  this  sufficient  evidence  of  the 
plaintiff's  title?  We  think  not.  The  learned  counsel  of  the  re- 
spondent in  his  brief  says :  "  The  property  had  formerly  belonged 
to  the  Hay  den  &  Smith  Manufacturing  Co.,  but  the  respondent  had 
purchased  and  become  the  owner  of  all  the  stock  of  the  company, 
and  thus  became  its  sole  owner." 

From  the  very  nature  of  a  private  business  corporation,  or,  in- 
deed, of  any  corporation,  the  stockholders  are_  not  the  private^and 
joint  owners  of_  its  property.  The  corporation  is  the  real,  though 
artificial,  person  substituted  for  the  natural  persons  who  procured 
its  creation  and  have  pecuniary  interests  in  it,  in  which  all  its 
property  is  vested,  and  by  which  it  is  controlled,  managed',  and 
disposed  of.  It  must  purchase,  hold,  grant,  sell,  and  convey  the 
corporate  property,  and  do  business,  sue  and  be  sued,  plead  and 
be  impleaded,  for  corporate  purposes,  by  its  corporate  name.  The 
corporation  must  do  its  business  in  a  certain  way,  and  by  its  regu- 
larly appointed  officers  and  agents,  whose  acts  are  those  of  the 
corporation  only  as  they  are  within  the  powers  and  purposes  of 
the  corporation.  In  an  ordinary  copartnership  the  members  of 
it  act  as  natural  persons  and  as  agents  for  each  other,  and  with 
unlimited  liability.  But  not  so  with  a  corporation;  its  members, 
as  natural  persons,  are  merged  in  the  corporate  identity.  Ang. 
&  A.  on  Corp.  §§  40,  46,  100,  591,  595.  A  share  of  the  capital 
stock  of  a  corporation  is  defined  to  be  right  to  partake,  accord- 
ing to  the  amount  subscribed,  of  the  surplus  profits  obtained  from 
the  use  and  disposal  of  the  capital  stock  of  the  company  to  those 
purposes  for  which  the  company  is  constituted.  Id,  §  557.  The 
corporation  is  the  trustee  for  the  management  of  the  property, 
anfflhe  stockholders  are  the  mere  cestui  que  trusts.  Gray  v.  Forf- 
land  Bank^^  Mass.  365 ;  Eidman  v.  Bowman,  4  Ani.'  Corp.  Cas.  350. 
The  right  of  alienation  or  assignment  of  the  property  is  in  the  cor- 
poration alone,  and  this  right  is  not  affected  by  making  the  stock- 
holders individually  liable  for  the  corporate  debts.  Ang.  &  A.  on 
Corp.  §  191 ;  Pope  v.  Brandon,  2  Stewart  (Ala.),  401 ;  Whitwell  v. 
Warner,  20  Vt.  444.  The  property  of  the  corporation  is  the  mere 
instrument  whereby  the  stock  is  made  to  produce  the  profits,  which 
are  the  dividends  to  be  declared  from  time  to  time  by  corporate 
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authority  for  the  benefit  of  the  stockholders,  while  the  property 
itself,  which  produces  them,  continues  to  belong  to  the  corporation. 
Bradley  v.  Holdsworth,  3  Mees.  &  W.  422 ;  Waltham  Bank  v.  IVal- 
tham,  ID  Met.  334;  Tippets  v.  Walker,  4  Mass.  595.  The  corpora- 
tion holds  its, property  only  for  the  purposes  for  which  it  was  per- 
mitted to  acquire  it,  and  even  the  corporation  cannot  divert  it  from 
such  use,  and  a  shareholder  has  no  legal  right  to  itj_or  the  profits 
arising  therefrom,  until  a  lawliil  division  Ts  made  by , the  directors^ 
or  other  proper  officers  of  the  corporation,  or  by  judicial  determina- 
tion. Ang.  &  A.  on  Corp.  §§  160,  190,  557;  Hyatt  v.  Allen,  4 
Am.  Corp.  Cas.  624.  A  conveyance,of  all  the  capital  stock  to  a 
purchaser  gives  to  such  purchaser  only  an  equitable  inte£fiStiiL.the 
property  td. carry  on  business  under  the  act  of  incorporation  and  in 
the  corporate  name,  and  the  corporation  is  still  the  legal  owner  of 
the  same.  Wilde  v.  Jenkins,  4  Paige,  481.  A  legal  distribution  of 
the  property  after  a  dissolution  of  the  corporation  and  settlement 
of  its  affairs,  is  the  inception  of  any  title  of  a  stockholder  to  it, 
although  he  be  the  sole  stockholder.  Ang.  &  A.  on  Corp.  §  779a. 
These  general  principles  sufficiently  establish  the  doctrine  that 
the  owner  of  all  the  capital  stock  of  a  corporation  does  not  there- 
fore own  its  property,  or  any  of  it,  and  does  not  himself  become 
the  corporation,  as  a  natural  person,  to  own  its  property  and  do 
its  business  in  his  own  name.  While  the  corporation  exists  he  is 
a  mere  stockholder  of  it,  and  nothing  else.  The  consequences  of 
a  violation  of  these  principles  would  be  that  the  stockholders 
would  be  the  private  and  joint  owners  of  the  corporate  property, 
and  they  could  assume  the  powers  of  the  corporation,  and  super- 
sede its  functions  in  its  use  and  disposition  for  their  own  benefit 
without  personal  liability,  and  thus  destroy  the  corporation,  ter- 
minate its  business,  and  defraud  its  creditors.  The  stockholders 
would  be  the  owners  of  the  property,  «nd,  at  the  same  time,  it 
would  befong  to  the  corporation.  One  stockholder  owning  the 
whole  capital  stock  could,  of  course,  do  what  several  stockholders 
could  lawfully  do.  It  is  said  in  Utica  v.  Churchill,  33  N.  Y.  161, 
"  the  interest  of  a  stockholder  is  of  a  collateral  nature,  and  is  not 
the  interest  of  an  owner ;"  and  in  Hyatt  v.  Allen,  supra,  that  "  a 
^areholder  in  a  corporation  has  no  legal  title  to  its  property  or 
profits  untH  a  division  is  made."  In  Winona  &  St.  P.  R,  R.  Co, 
V.  5"/.  P.  &  S.  C  R.  /?".  Co.,  23  Minn.  359,  it  is  held  that  the  cor- 
poration is  still  the  absolute  owner,  and  vested  with  the  legal  title 
of  the  property,  and  the  real  party  in  interest,  although  another 
party  has  become  the  owner  of  the  sole  beneficial  interest  in  its 
rights,    property,   and    immunities.      In   Baldivin   v.    Canfield,  -26 
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Minn.  43,  it  was  held  that  the  sole  owner  of  the  stock  did  not  own 
the  land  of  the  corporation  so  as  to  convey  the  same.  In  Bartlett 
V.  Brickett,  14  Allen,  62,  an  action  of  replevin  was  brought  by 
A.,  B.,  and  C,  as  the  "  Trustees  of  the  Ministerial  Fund  in  the 
North  Parish  in  Haverhill,"  which  was  the  corporate  name.  In 
portions  of  the  writ  the  plaintiffs  were  referred  to  as  "the  said 
trustees  "  and  "  the  said  plaintiffs."  In  the  bond,  "A.,  B.,  and  C, 
trustees  as  aforesaid,"  became  bound,  and  the  officer,  in  his  re- 
turn, certified  that  he  had  taken  a  bond  **  from  the  within-named 
A.,  B.,  and  C,"  and  the  property  was  receipted  by  "A.,  B.,  and 
C,  plaintiffs."  It  was  held  that  the  action  was  not  by  the  cor- 
poration, as  it  should  have  been,  and  judgment  was  rendered  for 
the  defendant.  It  is  said  in  Van  Allen  v.  Assessors,  3  Wall.  584, 
"  the  corporation  is  the  legal  owner  of  all  the  property  of  the  bank, 
both  real  and  personal."  In  Wilde  v.  Jenkins,  supra,  where  a 
copartnership  bought  all  the  property  and  effects,  together  with 
the  franchises,  of  a  corporation,  and  elected  themselves  trustees 
of  the  corporation,  it  was  held  that  the  corporation  was  not  dis- 
solved, and  that  the  legal  title  to  the  real  and  personal  property 
was  still  in  the  corporation  for  their  benefit.  In  Mickles  v.  R,  C 
Bank,  II  Paige,  118,  it  was  held  that,  although  a  corporation  was 
deemed  to  have  surrendered  its  charter  for  non-user,  it  was  not 
dissolved,  and  would  not  be  until  its  dissolution  was  judicially 
declared,  and  that  until  then  its  property  could  be  taken  and  sold 
by  its  judgment  creditors.  In  Bennett  v.  Am,  Art  Union,  5  Sandf. 
Super  Ct,  614,  it  was  held  that,  "  as  a  general  rule,  the  whole  title, 
legal  and  equitable  (to  its  property),  is  vested  in  the  corporation 
itself,"  and  that  the  individual  members  have  no  other  or  greater 
interest  in  it  than  is  expressly  given  to  them  by  the  charter,  and 
the  prayer  of  the  complainant,  as  a  shareholder  in  the  Art  Union, 
for  an  injunction  against  a  certain  disposition  of  its  property,  was 
denied,  because  he  had  no  interest  jn  it.  See,  also,  Goodwin  v. 
Hardy,  57  Me.  143. 

It  is  true  that  none  of  the  above  cases  are  precisely  parallel  with 
the  present  case  in  facts,  but  they  are  sufficiently  analogous  to  be 
authority  upon  the  principle  that  the  plaintiff,  as  the  sole  stock- 
holder of  the  corporation,  is  not  the  legal  owner  of  its  property. 
He  may  have  an  equitable  interest  in  it,  but  in  this  action  he  must 
show  a  legal  title  to  *he  property  in  himself  in  order  to  recover, 
and  he  has  shown  that  such  title  is  in  another  person.  Timp  v. 
Dockhatn,  32  Wis.  146;  Sensenbrenner  v.  Mathews,  48  Wis.  250 
In  analogy  to  the  above  principle  it  was  held  in  Murphy  v.  Han- 
rahan,  50  Wis.  485,  that  the  sole  heirs  of  an  estate  did  not  have 
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such  a  legal  title  to  a  promissory  note  given  to  their  father  as 
would  entitle  them  to  sue  the  maker  upon  it,  because  the  title  to  it 
was  in  the  administrator,  and  they  could  obtain  the  title  only  by 
administration  and  distribution  according  to  law.  The  heirs  in 
that  case  certainly  had  as  much  equitable  interest  in  that  note  as 
this  plaintiff  has  in  the  property  in  controversy.  The  want  of 
title  to  the  property  being  fatal  to  the  plaintiff's  recovery  in  the 
action  between  the  present  parties,  other  alleged  errors  will  not  be 
considered. 

By  the  court.     The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


Matthew  Gallagher  v.  Germania  Brewing  Co. 

53  Minnesota  Reports  214  (1893). 

Appeal  by  plaintiff,  Matthew  Gallagher,  from  an  order  of  the 
District  Court  of  Hennepin  County,  Charles  M.  Pond,  J.,  made 
April  6,  1892,  overruling  his  demurrer  to  the  complaint  of  the  in- 
terveners. 

The  facts  appear  in  the  opinion. 

Mitchell,  J.  The  plaintiff,  as  assignee  of  one  Westphal  under 
a  general  assignment  for  the  benefit  of  creditors,  brought  this 
action  to  recover  for  goods  sold  and  delivered  by  his  assignor  to 
the  defendant  corporation.  Jacob  Barge  and  John  Vander  Horck 
intervened,  and  set  up  in  their  complaint  that  they  owned,  and  for 
nearly  two  years  had  owned  (each  one-half),  all  the  capital  stock 
of  the  defendant,  no  other  person  but  themselves  having  any  inter* 
est  in  the  stock  or  property  of  the  corporation ;  that  each  of  them 
had  a  valid  and  unsatisfied  judgitient  against  Westphal  upon  a 
cause  of  action  which  accrued  before  the  assignment  to  plaintiff; 
that  Westphal  was,  and  for  over  two  years  had  been,  utterly  in- 
solvent; and  that  his  estate,  of  which  plaintiff  is  the  assignee,  was 
so  hopelessly  insolvent  that  it  was  insufficient  to  pay  even  the  ex- 
penses of  administering  the  assignment.  The  relief  sought  was 
that  their  claims  against  Westphal  might  be  allowed,  in  equal 
amounts,  as  equitable  set-offs  to  the  claim  of  the  plaintiff  against 
the  defendant  corporation.  From  an  order  over-ruling  a  demurrer 
to  the  complaint,  the  plaintiff  appeals,  his  contention  being  —  First, 
that  Barge  and  Vander  Horck  had  no  such  interest  in  the  litigation 
as  to  entitle  them  to  intervene;  second,  that  their  claims  cannot  be 
set  off  against  a  claim  against  the  corporation,  because  a  corpora- 
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tion  is  a  legal  entity,  entirely  distinct  from  its  stockholders.  These 
two  propositions  amount  really  to  the  same  thing,  for,  if  Barge  and 
Vander  Horck  cannot  set  off  their  claims  against  that  of  plaintiff 
against  the  corporation,  they  have  no  such  interest  in  the  subject 
of  litigation  as  would  entitle  them  to  intervene;  on  the  other  hand, 
if  their  claims  are  proper  equitable  set-offs,  their  right  to  intervene 
for  the  purpose  of  setting  them  up  is  very  clear.  The  case  is  cer- 
tainly a  novel  one,  for  we  doubt  whether  an  instance  can  be  found 
in  the  books  where  stockholders  ever  attempted  to  set  up  their 
several  equities  by  way  of  set-off  to  claims  against  the  corporation. 
Of  course,  the  want  of  a  precedent  is  by  no  means  cohtroHing  with 
courts,  especially  in  administering  equitable  relief;  but  it  would 
seem  that,  if  the  relief  here  asked  was  consistent  with  legal  or 
equitable  principles,  some  case  would  be  found  where  it  had  been 
granted. 

The  facts  of  the  present  case  appeal  to  a  natural  sense  of  justice, 
for  while,  by  fiction  of  law,  a  corporation  is  a  distinct  entity,  yet 
in  reality  it  is  an  association  of  persons  who  are  in  fact  the  bene- 
ficial owners  of  all  the  corporate  property.  Hence,  if  interveners 
cannot  set  off  their  claims,  the  practical  result  is  that  Westphal's 
estate  will  collect  its  entire  claim  out  of  what  is  really  their  prop- 
erty, while  the  estate  is  at  the  samd  time  indebted  to  them  on 
claims  of  greater  amount,  which  they  will  wholly  lose  because  of 
Westphal's  insolvency;  but,  as  has  been  often  said,  hard  cases  are 
liable  to  make  bad  law. 

The  right  of  equitable  set-off  is,  of  course,  not  derived  from, 
or  dependent  upon,  statute,  but  rests  upon  a  distinctly  equitable 
doctrine,  which  courts  of  equity  have  applied  on  certain  well-recog- 
nized equitable  grounds,  the  object  being  to  effect  a  clear  equity 
and  prevent  irremediable  injustice;  and  it  may  be  stated  as  a  gen- 
eral rule  that,  whenever  necessary  to  accomplish  that  end,  the 
courts  will  permit  an  equitable  set-off,  although  the  debts  accrued 
in  different  rights ;  as,  for  example,  by  allowing  a  separate  debt  to 
be  set  off  against  a  joint  debt,  or,  conversely,  a  joint  debt  against 
a  separate  debt.  They  will  also  disregard  the  nominal  parties  to 
the  record,  and  consider  the  real  parties  in  interest;  as,  for  ex- 
ample, when  the  assignor  of  a  chose  in  action  sues  for  the  benefit 
of  the  assignee,  or  a  trustee  for  the  benefit  of  the  cestui  que  trust. 
Hence,  had  the  plaintiff's  claim  been  a  joint  one  against  the  inter- 
veners, there  would  have  beea  no  doubt  of  their  right  to  set  off 
their  separate  claims  against  it,  for  insolvency  is  well  recognized 
as  a  distinct  equitable  ground  for  allowing  such  a  set-off.  But 
such  a  case  is  not  analogous  to  the  present.    To  allow  the  set-off 


SEC.  E.]         The  Corporation  and  its  Shareholders.  63 

here,  it  is  necessary  to  wholly  ignore  the  legal  doctrine,  or  fiction, 
whichever  you  may  call  it,  that  a  corporation  is  an  entity  separate 
and  distinct  from  the  body  of  its  stockholders,  and  to  treat  it  as 
a  mere  association  of  individuals  who  are  the  real  parties  in  inter- 
est. In  dealing  with  the  rights  of  creditors,  and  the  obligations 
existing  between  a  corporation  and  its  shareholders  by  reason  of 
their  contract  of  membership,  undoubtedly  the  courts  often  find  it 
necessary  to  consider  the  real  parties  in  interest  as  the  individual 
shareholders;  but  it  may  be  laid  down  as  a  rule  that,  except  in 
such  cases,  it  has  been  found  absolutely  essential,  for  the  adminis- 
tration of  justice,  to  treat  a  corporation  as  a  collective  entity,  with- 
out regard  to  its  individual  shareholders.  In  no  other  way  can 
the  title  to  corporate  property  be  kept  free  from  complication  and 
uncertainty.  The  transferable  nature  of  stock  in  a  corporation  is 
also  a  good  reason  why  the  theory  of  a  corporate  entity  should 
be  preserved,  and  why  it  is  necessary  to  discriminate  sharply  be- 
tween corporate  rights  and  obligations  and  those  of  shareholders 
personally.  If  the  rights  or  liabilities  of  a  corporation  could  be 
aflFected  by  the  acts  of  the  stockholders,  except  when  acting  in 
the  corporate  name,  or  if  shareholders  could  set  up  their  several 
equities  against  persons  having  claims  against  the  corporation,  or, 
conversely,  if  claims  in  favor  of  the  corporation  could  be  set  off 
against  claims  against  individual  stockholders,  it  can  easily  be  seen 
into  what  confusion  and  chaos  corporate  affairs  would  inevitably 
fall. 

Inasmuch  as  the  two  interveners  own  all  the  stock  of  this  cor- 
poration, the  facts  of  this  case  seem  comparatively  free  from  em- 
barrassments, and  the  contention  of  respondent  quite  plausible. 
But,  suppose  there  were  fifty  other  stockholders  (which  would 
not  alter  the  principle),  what  would  be  the  result?  Could  inter- 
veners then  interpose  their  claims  as  set-offs,  and,  if  so,  could  they 
do  so  to  the  full  amount  of  their  claims,  or  only  in  the  proportion 
which  their  shares  bore  to  the  whole  capital  stock?  And,  if  the 
former,  would  they  have  a  claim  for  the  excess  against  the 
corporation,  or  a  right  to  call  on  the  other  stockholders  for 
contribution  ? 

Again,  the  right  of  set-off,  if _any-£xist,.  musLig jnutual. _Hencc, 
if  stockholders  can  interpose  their  individual  demands  as  set-offs 
to  a  demand  against  the  corporation,  it  follows  that  a  defendant 
can  set  up  demands  against  the  individual  stockholders  as  set-offs 
to  demands  in  favor  of  the  corporation. 

Illustrations  might  be  multiplied  indefinitely  to  show  that  to 
recognize  any  such  right  would  result  in  the  worst  sort  of  compli- 
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cations,  and  that  the  only  safe  or  sound  rule  is  to  adhere  strictly, 
in  such  cases,  to  the  doctrine  of  a  corporate  entity  distinct  from 
the  individual  stockholders. 

What  means,  if  any,  the  interveners  might  have  had,  or  may 
hereafter  have,  of  protecting  themselves,  it  is  not  now  our  business 
to  inquire,  but  we  are  clear  that  their  claims  against  plaintiff's 
assignor  are  not  the  subjects  of  equitable  set-off  to  a  claim  against 
the  defendant  corporation. 

Order  reversed. 

Vanderburgh,  J.,  absent,  took  no  part.. 


Moore  &  Handley  Hardware  Co.  v.  Towers  Hardware  Co.* 

87  Alabama  Reports  206  (188B). 

Bill  in  equity  for  injunction,  in  nature  of  bill  for  specific  per- 
formance of  contract. 

The  bill  was  filed  December  3,  18S8,  by  the  Towers  Hardware 
Company,  a  private  corporation,  against  the  Moore  &  Handley 
Hardware  Company,  another  private  corporation,  and  sought  an 
injunction  to  restrain  the  defendant  from  selling  "  plow-stocks  and 
plow-blades,"  in  violation  of  a  contract  made  between  the  com- 
plainant and  a  partnership  doing  business  under  the  name  of  Moore, 
Moore  &  Handley,  which  was  composed  of  James  D.  Moore,  Benj. 
F.  Moore,  and  William  A.  Handley,  who,  as  the  bill  alleged,  after- 
wards formed  the  defendant  corporation. 

A  temporary  preliminary  injunction  was  granted,  and  after  the 
answer  was  filed,  the  defendant  submitted  a  motion  to  dissolve  the 
injunction,  and  to  dismiss  the  bill ;  and  this  appeal  is  taken  from  the 
decree  of  the  chancellor  overruling  and  refusing  these  motions. 

McClellan,  J.  The  equity  of  the  bill,  *  *  *  depend  pri- 
marily on  two  questions;  *  *  *  second,  whether  a  negative 
undertaking  entered  into  by  persons  who  subsequently  organize, 
and  for  the  time  constitute,  a  corporation  for  the  prosecution  of 
the  business  with  respect  to  which  the  contract  was  made,  can  be 
enforced  by  injunction  against  the  corporation.  *  *  *  2.  The 
general  doctrine  is  well  established  and  obtains  both  at  law  and 
in  equity,  that  a  corporation  is  a  distinct  entity,  to  be  considered 
separate  and  apart  from  the  individuals  who  compose  it,  and  is 
not  to  be  affected  by  the  personal  rights,  obligations  and  transactions 

1  Facts  condensed  and  portions  of  the  opinion  omitted. 
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of  its  stockholders;  and  this,  whether  said  rights  accrued,  or  obli- 
gations were  incurred,  before  or  subsequent  to  incorporation  — 
Morawetz  on  Priv.  Corp.,  227-234,  547-549;  Morrison  v.  Gold  Mt. 
G.  M.  Co,,  52  Cal.  309;  Hawkins  v.  Mansfield  G.  M.  Co,,  Id.  515; 
Gent  V.  M,  &  Mut.  Ins,  Co,,  107  111.  658;  Caledonian  R,  Co,  v. 
Helensburgh,  2  Macg.  391 ;  Penn,  Mut,  Co,  v.  Hapgood,  141  Mass. 

147- 
There  is  a  class  of  contracts,  however,  which  are  entered  into 

between  the  promoters  or  prospectors  of  a  contemplated  corporation 
and  third  persons,  on  the  faith  of  the  corporation,  intended  to 
inure  to  its  benefit,  and  which  in  point  of  fact  do  inure  to  its 
benefit,  on  which  the  corporation  will  be  charged,  even  in  the 
absence  of  an  express  promise  to  perform,  or  ratification  on  the 
part  of  the  company  after  it  is  in  esse;  on  "the  familiar  prin- 
ciple, that  one  who  accepts  the  benefit  of  a  contract,  which 
another  volunteers  to  perform  in  his  name,  and  on  his  behalf,  is 
bound  to  take  the  burden  with  the  benefit." —  Redfield  on  Railways 
(5th  ed.)  18;  Edwards  v.  Grand  June,  R.,  i  M.  &  Cr.  650;  Stanley 
V.  Birkenhead  R,,  9  Sim.  264  \  L.  R,  &  Fet,  S,  R,  Co,  v.  Perry,  37 
Ark.  164;  Perry  v.  L.  R.  &  Fet,  S,  R.  Co,,  44  Ark.  383 ;  Bommer  v. 
Am.  Spiral  Co,,  81  N.  Y.  468. 

And  in  those  cases  where  "  associates  combine  together  to  create 
a  paper  corporation,  to  cover  a  partnership  or  joint  venture,  and 
"WHefe  The  stockholders  are  partners  in  intention,"  and  have  resorted 
to  the  fiction  of  separate  corporate  entity  to  free  themselves  from 
individual  obligations  which  had  attached  to  them  with  respect  to  the 
business  they  propose  to  carry  on,  prior  to  the  organization  of  the 
company,  courts  of  equity,  when  the  ends  of  justice  require  it,  will 
disregard  and  look  beyond  the  fiction  of  corporate  entity,  and  hold 
the  corporation  to  a  discharge  of  the  liabilities  resting  on  its  mem- 
bers ;  and  this  may  be  done,  although  some  of  the  shareholders  had 
not  originally  incurred  the  obligation  sought  to  be  enforced,  pro- 
vided they  had  notice  of  it  before  entering  the  corporation,  and 
participated  in  the  effort  to  avoid  it. —  Davis  Imp,  Wrought  Iron 
IV.  W.  Co,  v.  Davis  Wrought  Iron  W,  Co,,  20  Fed.  Rep.  700; 
Beal  V.  Chase,  31  Mich.  490,  495,  532. 

The  contract  of  Moore,  Moore  &  Handley,  sought  to  be  enforced 
against  the  Moore  &  Handley  Hardware  Company,  was  not  an 
undertaking  between  promoters  of  the  company  and  third  parties, 
nor  made  on  the  faith  of  the  corporation,  nor  intended  to  inure  to 
its  benefit,  nor  did  it  inure,  in  point  of  fact,  to  the  benefit  of  the 
corporation.  It  is  not  of  that  class  of  contracts  which  courts  en- 
force against  corporations,  on  the  ground  that  they  were  made 
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in  the  corporate  ^nanie^  b^  antici£ation,_and  that  the  corporation 
received  and  accepted  the  beneHts  resulting  from  them. 

There  is  no  allegation  of  fraud  made  against  the  corporation, 
or  its  shareholders,  and  the  implication  of  the  fraudulent  effect  of 
the  corporate  action  complained  of  is  denied. 

It  is  not  shown  that  this  is  a  mere  "  paper  corporation  "  to  cover 
a  joint  venture,  in  which  the  corporators  are  partners  in  intention, 
and  have  resorted  to  this  form  for  the  purpose  of  evading  and 
avoiding  obligations  which  they  had  taken  upon  themselves  as  in- 
dividuals, or  for  the  purpose  of  evading  the  promise  relied  on  here. 
Jf  these  things  had  appeared  in  the  case,  we  should  not  hesitate 
to  hold  the  corporation  answerable  for  the  individual  obligation. 
But,  in  the  absence  of  fraud,  "  no  authorities  have  gone  the  length 
of  holding  that  any  contract  made  with  individuals,  exclusively 
upon  individual  credit,  will  become  the  contract  of  any  future 
corporation  that  may  be  formed  for  the  more  convenient  manage- 
ment and  use  of  the  benefits  of  it."  L.  R.  &  Ft.  S.  R.  Co.  Cases, 
supra. 

If  the  case  of  Beal  v.  Chase,  supra,  goes  beyond  this  doctrine, 
we  cannot  indorse  it.  We  do  not  think  it  does.  In  that  case,  the 
corporation  had  been  formed  for  the  purpose  of  violating  a  contract 
not  to  engage  in  a  certain  business.  All  the  corporators  were  held 
to  have  participated  in  this  purpose.  The  business  was  to  be  con- 
ducted by  the  corporation,  in  connection  with  the  promisor  in  his 
individual  capacity.  He  had  an  interest  in  it,  both  individually 
and  as  the  principal  shareholder  of  the  company,  and  the  court 
enjoined  the  corporation,  not  generally,  but  from  carrying  on  the 
business  with  or  for  the  individual  contracting  party.  To  put  the 
case  at  bar  in  line  with  that  case,  it  would  have  to  appear,  not 
only  that  the  corporators  organized  for  the  purpose,  and  with  the 
intention  of  evading  their  contract,  through  the  separate  entity  of 
corporate  existence,  but  also  that  they  reserved  an  interest  in  the 
business  distinct  from  their  interests  as  stockholders.  None  of 
these  facts  are  shown.  The  effect  of  allowing  the  injunction  in 
this  case  to  continue,  would  necessarily  be  to  hold  all  future  share- 
holders in  the  corporation  to  the  performance  of  a  contract  which 
neither  they  nor  the  corporation  had  ever  entered  into,  and  of  which 
they  may  not  even  have  had  notice.  Such  a  result  could  only  be 
justified  on  the  ground  of  bad  faith  in  the  creation  of  the  com- 
pany. To  thus  hamper  a  bona  Me  corporation  would  be  inequit- 
able, and  have  the  effect  of  establishing  a  doctrine  fraught  with 
with  much  danger  to  corporate  rights,  powers  and  property.  The 
allegations  going  to  show  a  ratification,  by  the  corporation,  of  this 
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contract  of  Moore,  Moore  &  Handley,  are  denied  by  the  answer, 
and  hence  cannot  be  considered  in  passing  on  the  decree  over- 
ruling the  motion  to  dissolve  the  injunction.  Those  allegations  of 
the  bill  which  are  not  denied  were  not  sufficient  to  authorize  a 
continuance  of  the  injunction,  and  the  decree  on  that  point  was 
erroneous,  and  is  reversed. 

The  contract  relied  on  here  is  such  a  one  as  the  respondent  cor- 
poration could  have  made  under  its  charter.  It  is,  therefore,  one 
which,  being  already  in  existence  between  complainant  and  the 
individuals  composing  the  defendant  company,  the  corporation  had 
the  power  to  ratify  and  adopt.  The  bill,  in  our  judgment,  suffi- 
ciently avers  such  ratification  or  adoption.  The  allegations  give 
equity  to  the  bill,  and  the  decree  overruling  the  demurrer  is  affirmed. 

The  cause  will  be  remanded,  with  instructions  to  the  chancellor 
to  dissolve  the  injunction,  unless  the  complainant  amends  its  bills 
so  as  to  entitle  it  to  a  continuance  of  the  writ,  under  the  principles 
we  have  announced. 

Reversed  and  remanded. 

Conversion  of  Corporate  Property. —  Stockholders  cannot  maintain  an 
action,  in  their  individual  names,  for  the  alleged  wrongful  conversion  of  the 
corporate  money  or  property,  but  the  right  of  action  therefor  is  in  the 
corporation.     Tomlinson  v.  Bricklayers^  Uniohj  87  Ind.  308. 

Title  of  Corporate  Property, — A  stockholder  of  a  solvent  corporation,  who 
becomes  the  owner  of  all  the  shares  of  stock  of  said  corporation,  docs  not 
thereby  acquire  any  estate  or  title  in  the  real  estate  of  the  corporation. 
It  continues  the  property  of  the  corporation,  and  the  corporation  alone  can 
convey  or  transfer  it.    Parker  v.  Bethel  Hotel  Co.,  96  Tenn.  252. 

Intent  to  Defraud. —  Intent  to  defraud  creditors  by  using  corporate  capacity 
as  a  cloak  must  clearly  appear,  or  be  conclusively  shown.  First  National 
Bank  V.  Wood,  86  Hun  (N.  Y.)  491.  See  also  Moore,  etc.,  Co.  v.  Handley „ 
etc.,  Co.,  above  reported. 

Stockholders  interest  is  distinct  from  that  of  the  Corporation. — ^The 
owner  of  stock  in  a  corporation  organized  for  pecuniary  profit,  has  by 
reason  of  such  ownership,  an  insurable  interest  in  the  corporate  property. 
Warren  v.  The  Davenport  Fire  Ins.  Co.,  31  Iowa,  464 ;  see  also  Riggs.  v. 
Insurance  Co.,  125  N.  Y.  7,  and  Seaman  v.  Enterprise  Ins.  Co.,  18  Fed. 
Rep.  250. —  Ed. 
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<f)     The   Corporation  as   Distinguished     from  a  Joint  Stock 

Company. 

People  ex  rel,  Winchester,  Treasurer,  etc.  v.  Coleman,  et  al. 

Tax  Commissioners. 

133  ^^w  York  Reports  279  (1902). 

Appeal  from  Supreme  Court,  General  Term,  First  Department. 

Proceedings  on  the  relation  of  Locke  W.  Winchester,  as  treas* 
urer  of  the  National  Express  Company,  to  review  the  action  of 
the  tax  commissioners  in  taxing  the  company  on  its  capital  stock 
as  a  corporation.  From  a  judgment  of  the  General  Term,  affirm- 
ing a  judgment  of  the  Special  Term  vacating  the  assessment,  the 
commissioners  appeal.    Affirmed. 

Finch,  J.  The  relator  was  taxed  upon  its  capital,  on  the  ground 
that  it  had  become  a  corporation,  within  the  meaning  of  the  pro- 
vision of  the  Revised  Statutes  which  enacts  that  "  all  moneyed  or 
■  stock  corporations  deriving  an  income  or  profit  from  their  capital, 
or  otherwise,  shall  be  liable  to  taxation  on  their  capital  in  the  man- 
ner hereinafter  prescribed."  I  Rev.  St.  p.  i,  c.  13,  tit.  4.  §  I. 
The  company  was  formed  as  a  joint-stock  company  or  association, 
in  1853,  by  a  written  agreement  of  eight  individuals  with  each 
other,  the  whole  force  and  effect  of  which,  in  constituting  and 
creating  the  organization,  rested  upon  the  common-law  rights  01 
the  individuals  and  their  power  to  contract  with  each  other.  The 
relation  they  assumed  was  wholly  the  product  of  their  mutual 
agreement  and  dependent  in  no  respect  upon  the  grant  or  author- 
ity of  the  state.  It  was  entered  into  under  no  statutory  license  or 
permission,  neither  accepting  nor  designed  to  accept  any  fran- 
chise from  the  sovereign,  but  founded  wholly  upon  the  individual 
Tights  of  the  associates  to  join  their  capital  and  enterprise  in  a 
relation  similar  to  that  of  a  partnership.  A  few  years  earlier  the 
legislature  had  explicitly  recognized  the  existence  and  validity  of 
such  organizations,  founded  upon  contract,  and  evolved  from  the 
<x)mmon-law  rights  of  the  citizens.  Laws  1849,  c.  258.  That  act 
provided  that  any  joint-stock  company  or  association  which  con- 
sisted of  seven  or  more  members  might  sue  or  be  sued  in  the  name 
•of  its  president  or  treasurer,  and  with  the  same  force  and  effect, 
so  far  as  the  joint  property  and  rights  are  concerned,  as  if  the 
suit  should  be  prosecuted  in  the  names  of  the  associates;  but  the 
act  explicitly  disclaimed  any  purpose  of  converting  the  joint-stock 
associations  recognized  as  existing  into  corporations  by  a  section 
prohibiting  any  such  construction.     Section  5.     In  1851  the  act  was 
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amended  in  its  form  and  application,  but  in  no  respect  material  to 
the  present  inquiry.  There  is  no  doubt,  therefore,  that  when  the 
company  was  formed  and  went  into  operation,  the  law  recognized 
a  distinct  and  substantial  diflference  between  joint-stock  com- 
panies and  corporations,  and  never  confused  one  with  the  other; 
and  that  the  existing  statute  which  taxed  the  capital  of  corpora- 
tions had  no  reference  to  or  operation  upon  joint-stock  companies 
or  associations.  But  two  things  have  since  occurred.  The  legis- 
lature, while  steadily  preserving  the  distinction  of  names,  has,  with 
equal  persistence,  confused  the  things  by  obliterating^substantial  and 
characteristic  marks  of  diflference,  until  it  is  now  claimed  that  the 
joint-stock  associations  have  grown  into  and  become  corporations 
by  force  of  the  continual  bestowal  upon  them  of  corporate  attributejs* 
It  is  said,  and  very  probably  correctly  said,  that  the  legislature  may 
create  a  corporation  without  explicitly  declaring  it  to  be  such,  by  the 
bestowal  of  a  corporate  franchise  or  corporate  attributes,  and  the 
cases  of  banking  associations  are  referred  to  as  instances  of  actual 
occurrence.  Thomas  v.  Dakir.,  22  Wend.  9 ;  Bank  v.  Watertown,  25 
Wend.  686;  People  v.  Niagara,  4  Hill.  20.  It  is  added  that  such 
result  may  happen  even  without  the  legislative  intent,  and  because 
the  gift  of  corporate  powers  and  attributes  is  tantamount  to  a  corpo- 
rate creation.  It  is  then  asserted  that  a  series  of  statutes,  beginning 
with  the  act  of  1849,  ^^^  ended  in  the  gift  to  joint-stock  associations 
of  every  essential  attribute  possessed  by  and  characteristic  of  corpo- 
rations (Laws  of  1853,  c.  53;  Laws  1854,  c.  245;  Laws  1867,  c. 
289),  that  the  lines  of  distinction  between  the  two,  however  far 
apart  in  the  beginning,  have  steadily  converged,  until  they  have 
melted  into  each  other  and  become  identical ;  that  every  distinguish- 
ing mark  and  characteristic  has  been  obliterated,  and  no  reason  re- 
mains why  joint-stock  associations  should  not  be,  in  all  respects^ 
treated  and  regarded  as  corporations.  Some  of  this  contention  is 
true.  The  case  of  People  v.  Wemple,  117  N.  Y.  77,  22  N.  E.  Rep. 
1046,  shows  very  forcibly  how  almost  the  full  measure  of  corporate 
attributes  has,  by  legislative  enactment,  been  bestowed  upon  jomt- 
stock  associations,  until  the  difference,  if  there  be  one,  is  obscure^ 
elusive  and  difl&cult  to  see  and  describe.  And  yet  the  truth  remains 
that  all  along  the  line  of  legislation  the  distinctive  names  have  been 
retained  as  indicative  and  representative  of  a  diflference  in  the 
organizations  themselves.  As  recently  as  the  acts  of  1880  and  i88i> 
which  formed  the  subject  of  consideration  in  the  Wemple  case,  the 
legislature,  dealing  with  the  subject  of  taxation,  and  desiring  to  tax 
business  and  franchises,  imposed  the  liability  upon  "  every  corpo- 
ration, joint-stock  company,  or  association  whatever,  now  or  here- 
after incorporated  or  organized  under  any  law  of  this  state."    It  is 
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significant  that  the  words  "  or  organized  "  were  inserted  by  amend- 
ment, and  evidently  for  the  understood  reason  that  joint-stock  com- 
panies could  not  properly  be  said  to  be  "  incorporated,"  but  might 
be  correctly  described  as  "  organized  "  under  the  laws  of  the  state. 
This  persistent  distinction  in  the  language  of  the  statutes  I  should 
not  be  inclined  to  disregard  or  treat  as  of  no  practical  consequence, 
when  seeking  to  arrive  at  the  true  intent  and  proper  construction 
of  the  statute,  even  if  I  were  unable  to  discover  any  .practical  or 
substantial  difference  between  the  two  classes  of  organizations  upon 
which  it  could  rest  or  out  of  which  it  grew ;  for  the  distinction  so 
sedulously  and  persistently  observed  would  strongly  indicate  the 
legislative  intent,  and  so  the  correct  construction. 

But  I  think  there  was  an  original  and  inherent  difference  between 
the  corporate  and  joint-stock  companies,  known  to  our  law,  which 
legislation  has  somewhat  obscured,  but  has  not  destroyed,  and  that 
difference  is  the  one  pointed  out  by  the  learned  counsel  for  the 
respondent,  and  which  impresses  me  as  logical  and  well  supported 
by  authority.  It  is  that  the  creation  of  the  corporation  merges  in 
the  artificial  body  and  drowns  in  it  the  individual  rights  and  liabili- 
ties of  the  members,  while  the  organization  of  a  joint-stock  com- 
pany leaves  the  mdividual  rights  and  liabilities  unimpaired  and  in 
full  force.  The  idea  was  expressed  in  Supervisors  of  Niagara  v. 
People,  7  Hill,  512,  and  in  Gifford  v.  Livingston,  2  Denio,  380,  by 
the  statement  that  the  corporators  lost  their  individuality  and 
merged  their  individual  characters  into  one  artificial  existence;  and 
upon  these  authorities  a  corporation  is  defined,  on  behalf  of  the 
respondents,  to  be  "  an  artificial  person  created  by  the  sovereign 
from  natural  persons,  and  in  which  artificial  person  the  natural 
personsof  which  it  is  composed  become  merged  and  non-existent." 
I  am  conscious  that  legal  definitions  invite  and  provoke  criticism, 
because  the  instances  are  rare  in  which  they  prove  to  be  perfectly 
accurate;  and  yet  this  one  offered  to  us  may  be  accepted,  if  it  suc- 
cessfully bears  some  sufficient  test.  In  putting  it  on  trial,  we  may 
take  the  nature  of  the  individual  liability  of  the  corporators  on  the 
one  hand,  and  of  the  associates  on  the  other,  for  the  debts  contracted 
by  their  respective  organizations,  as  a  sufficient  test  of  the  differ- 
ence between  them,  and  contrast  their  nature  and  character.  It  is 
an  essential  and  inherent  characteristic  of  a  corporation  that  it  alone 
is  primarily  liable  for  its  debts,  because  it  alone  contracts  them,  ex- 
cept as  that  natural  and  necessary  consequence  of  its  creation  is 
modified  in  the  act  of  its  creation  by  some  explicit  command  of  the 
statute  which  either  imposes  an  express  liability  upon  the  corporators 
in  the  nature  of  a  penalty,  or  affirmatively  retains  and  preserves 
what  would  have  been  the  common  law  liability  of  the  members 
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from  the  destruction  involved  in  the  corporate  creation.     In  other 
words,  the  individual  liability  of  the  members,  as  it  would  have 
existed  at  common  law,  is  lost  by  their  creation  into  a  corporation, 
and  exists  thereafter  only  by  force  of  the  statute,  upon  some  new 
and  modifying  conditions,  to  some  partial  or  changed  extent,  and  so 
far  preventing  by  the  intervention  of  an  express  command  the  total 
destruction  of   individual   liabilities   which   otherwise  would   flow 
from  the  inherent  effect  of  the  corporate  creation.     The  penalties 
sometimes  imposed  are  of  course  new  statutory  liabilities  which 
never,  at  common  law,  rested  upon  the  individual  members.     The 
retained  liability  occasionally  established  is   in  the  nature  and  a 
parcel  of  such  original  liability,  as  we  had  occasion  to  show  in 
Rogers  v.  Decker,  131  N.  Y.  490,  30  N.  E.  Rep.  571,  but  is  retained 
by  force  of  the  express  command  of  the  statute,  and  in  that  manner 
saved  from  the  destruction  which  otherwise  would  follow  the  sim- 
ple creation  of  the  corporation.     Ordinarily  these  individual  liabili- 
ties exist  upon  other  than  common  law  conditions,  and  make  the 
corporators  rather  sureties  or  guarantors  of  the  corporation  than 
original  debtors,  since  in  general  their  liability  arises  after  the  usual 
remedies  against  the  corporation  have  been  exhausted.     But,  where 
that  is  not  so,  the  invariable  truth  is  that  the  creation  of  the  corpo- 
ration necessarily  destroys  the  common-law  liability  of  the  individual 
members  for  its  debts,  and  requires  at  the  hands  of  the  creating 
power  an  affirmative  imposition  of  new  personal  liabilities,  or  a 
specific  retention  of  old  ones  from  the  destruction  which  would 
otherwise  follow.     Exactly  the  opposite  is  true  of  joint-stock  com- 
panies.    The  formation  destroys  no  part  or  portion  of  their  com- 
mon-law liability  for  the  debts  contracted.     Those  debts  are  their 
debts  for  which  they  must  answer.     Permission  to  sue  their  presi- 
dent or  treasurer  is  only  a  convenient  mode  of  enforcing  that  lia- 
bility, but  in  no  manner  creates  or  saves  it.     The  statute  of  1853 
did  interfere  with  it.     That  act  required,  in  the  first  instance,  a  suit 
against  the  president  or  treasurer,  and  so  a  preliminary  exhaustion 
of  the  joint  property.     But  that  act  was  modal,  and  determined  the 
procedure.     It  suspended  the  common-law  right,  but  recognized  its 
existence.     We  so  held  in  IVitherhead  v.  Allen,  4  Abb.  Dec.  .628, 
and  at  the  same  time  said  that  the  associations  were  not  corpora- 
tions, but  mere  partnership  concerns.     Even  that  mode  of  proced- 
ure has  been  modified  by  the  Code  (sections  1922,  1923),  so  that  the 
creditor,  at  his  option,  may  sue  the  associates  without  bringing  his 
action   against  the  president  or  treasurer.     These   last  and   quite 
recent  enactments  show  that  the  legislative  intent  is  still  to  preserve 
and  not  destroy  the  original  diflFerence  between  the  two  classes  of 
organizations ;  to  maintain  in  full  force  the  common-law  liability  of 
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associates,  and  not  to  substitute  for  it  that  of  corporators;  and, 
preserving  in  continued  operation  that  normal  and  distinctive  differ- 
ence, to  evince  a  plain  purpose  not  to  merge  the  two  organizations 
in  one,  or  destroy  the  boundaries  which  separate  them.  That  in- 
tent, once  clearly  ascertained,  determines  the  construction  to  be 
adopted,  and  may  be  the  only  reliable  test  in  view  of  the  power  of 
the  state  to  clothe  one  organization  with  the  attributes  of  tiie  other. 
The  drift  of  legislation  has  been  to  lessen  and  obscure  the  original 
and  characteristic  difference.  On  the  one  hand,  corporations  have 
been  created  with  positive  provisions  retaining  more  or  less  the 
individual  liability  of  the  members,  and  on  the  other,  the  joint- 
stock  companies  have  been  clothed  with  most  of  the  corporate 
attributes;  but  enough  of  the  original  difference  remains  to  show 
that  our  legislation  not  only  carefully  preserves  the  distinction  of 
names,  but  sufficient,  also,  of  the  original  difference  of  character 
and  quality  to  disclose  a  dear  intent  not  to  merge  the  two.  We 
may  thus  see  upon  what  the  legislative  intent  to  preserve  them  as 
separate  and  distinct  is  founded,  and  what  distinguishing  character- 
istics remain.  The  formation  of  the  one  involves  the  merging  and 
destruction  of  the  common-law  liability  of  the  members  for  the 
debts,  and  requires  the  substitution  of  a  new  or  retention  of  the 
old,  liability  by  an  affirmative  enactment  which  avoids  the  inherent 
effect  of  the  corporate  creation ;  in  the  other  the  common-law  lia- 
bility remains  unchanged  and  unimpaired,  and  needing  no  statutory 
intervention  to  preserve  or  restore  it.  The  debt  of  the  corporation 
is  its  debt,  and  not  that  of  its  members ;  the  debt  of  the  joint-stock 
company  is  the  debt  of  the  association,  however  enforced.  The 
creation  of  the  corporation  merges  and  drowns  the  liability  of  its 
corporators ;  the  creation  of  the  stock  company  leaves  unharmed  and 
unchanged  the  liability  of  the  associates.  The  one  derives  its  ex- 
istence from  the  contract  of  individuals,  the  other  from  the 
sovereignty  of  the  state.  The  two  are  alike,  but  not  the  same. 
More  or  less  they  crowd  upon  and  overlap  each  other,  but  without 
losing  their  identity;  and  so,  while  we  cannot  say  that  the  joint-' 
stock  company  is  a  corporation,  we  can  say,  as  we  did  say,  in  Van 
Aemam  v.  Bleistein,  102  N.  Y.  360,  7  N.  E.  Rep.  537  that  a  joint- 
stock  company  is  a  partnership,  with  some  of  the  powers  of  a  corpo- 
ration. Beyond  that  we  do  not  think  it  is  our  duty  to  go.  The 
order  should  be  affirmed,  with  costs.    All  concur.* 

'  See  also  Andrews  Brothers  Co.  v.  Youngstown  Coke  Co,,  Ltd,,  86  Fed. 
"Rt^.  S%S\  Edwards  v.  Warren,  etc.,  Works,  168  Mass.  564;  State  v.  Board 
of  Assessors,  47  N.  J.  L.  36;  Abbott  v.  Hapgood,  150  Mass.  248;  Fifth  Ave. 
Bank  V.  Colgate,  120  N.  Y.  381;  Tilge  v.  Brooks,  124  Pa.  St.  178;  Rouse, 
etc.,  Co.  V.  Detroit,  etc.,  Co.,  in  Mich.  251. —  Ed. 
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(g)    The  Corporation  Distinguished  from  a  Partnership. 
John  C.  Hoadley  v.  County  Commissioners  of  Essex. 

105  Massachusetts  Reports  519  (1870). 

(The  statement  of  facts  and  a  portion  of  the  opinion  relating  to 
the  question  of  double  taxation  have  been  omitted. —  Ed.) 

Morton,  J.  The  only  question  presented  in  this  case  is,  whether 
the  petitioner  is  liable  to  be  taxed  in  Lawrence  for  the  shares  in 
the  McKay  Sewing  Machine  Association  owned  by  him.  This 
question  must  be  decided  by  the  construction  of  the  statutes  regu- 
lating taxation,  and  not  upon  any  considerations  of  supposed  policy 
or  equity ;  and  we  are  unable  to  find  any  provision  of  statute  which 
makes  such  shares  taxable. 

The  McKay  Sewing  Machine  Association  is  not  a  corporation. 
It  has  never  received  an  act  of  incorporation,  nor  been  organized 
as  a  corporation  under  the  general  laws.  A  corporation  can  only 
be  created  and  exist  by  sanction  of  Jhe  legislature.  This  is  a  vol- 
iintarj  association  ot  individuafs,  and  its  articles  of  agreement, 
although  they  adopt  some  of  the  forms  of  managing  the  business 
usual  in  corporations,  constitute  a  copartnership.  It  cannot  sue  and 
be  sued  as  a  corporation ;  its  members  are  individually  liable  for  its 
debts;  and  it  has  none  of  the  special  attributes  which  belong  to  a 
corporation  duly  organized  under  our  laws.  Oliver  v.  Liverpool 
and  London  Insurance  Co.,  100  Mass.  531 ;  Tyrrell  v.  Washburn,  6 
Allen,  466.  The  provision  that  each  member  may  sell  and  transfer 
his  interest,  and  thus  introduce  a  new  partner,  though  unusual,  is 
not  inconsistent  with  the  contract  of  copartnership. 

It  is  clear^  therefore,  that  shares  in  this  association  could  not  be 
taxed  under  the  General  Statutes,  c.  11,  §  4,  as  "  stocks  in  a  moneyed 
corporation,"  even  if  any  such  stocks  could  be  taxed  to  the  owners 
since  the  passage  of  the  Statute  of  1865,  c.  283.  Being  a  copartner- 
ship, the  laws  applicable  to  that  relation  must  govern  its  rights  and 
liabilities ;  and  it  follows  that  the  personal  property  held  by  it  was 
properly  taxable  in  Boston,  where  its  business  is  carried  on,  and 
not  in  Lawrence.  General  Statutes,  c.  11,  §  15 ;  Little  v.  Cambridge, 
9  Cush.  298.  The  petitioner,  therefore,  was  not  taxable  in  Law- 
rence for  his  interest  in  the  personal  property  of  the  firm. 

But  the  tax  in  question  was  assessed  upon  the  market  value  of 
his  shares,  treating  them  as  so  many  shares  of  corporate  stock. 
No  provisions  of  statute,  or  authorities,  are  cited,  by  which  such  a 
tax  can  be  upheld.  The  property  of  each  partner  in  a  firm  is  an 
undivided  interest  in  all  the  assets  as  a  tenant  in  common.    For  that 
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interest,  if  the  firm  is  established  in  this  state,  he  is  taxable  in  the 
town  which  is  the  business  domicile  of  the  firm;  if  it  carries  on  busi- 
ness in  another  state,  he  is  taxable  at  his  place  of  residence.  Bemis 
V.  Aldermen  of  Boston,  14  Allen,  366.  He  has  no  other  interest  in 
the  firm  which  is  subject  to  taxation.  The  fact  that,  by  agreement 
between  the  partners,  in  this  case,  the  share  or  interest  of  each 
partner  in  the  firm  is  transferable,  does  not  make  it  taxable 
specifically.  If  such  shares  have  a  market  value  larger  than  the 
amount  of  property  held  by  the  firm,  it  is  a  speculative  value, 
founded  upon  the  expectation  of  future  profits,  and  is  not  property 
which  is  taxable  under  our  laws. 

We  are  therefore  of  opinion  that  the  tax  assessed  by  the  city 
of  Lawrence  upon  the  petitioner  was  illegal.  We  have  not  deemed 
it  necessary  to  consider  what  is  the  eflfect  of  the  fact  that  the  legal 
title  to  the  property  of  the  association  is  by  the  articles  of  agreement 
vested  in  McKay  as  trustee.  This  fact  cannot  make  the  case  more 
favorable  for  the  respondents,  because,  if  the  property  is  to  be  re- 
garded as  property  held  in  trust  under  the  General  Statutes,  c.  11, 
§  12,  cl.  s,  it  is  clear  that  it  is  taxable  to  the  trustee,  and  not  to  the 
petitioner. 

Writ  of  certiorari  to  issue. 


Gibes'  Estate. 
'  157  Pennsylvania  State  Reports  59  (1893). 

Exceptions  to  report  of  auditor  on  exceptions  to  administrator's 
account.^  Before  Metzger,  P.  J.,  29th  Judicial  District,  specially 
presiding. 

The  case  was  referred  to  Stanley  W.  Little,  Esq.,  as  auditor. 

Before  the  auditor,  W.  F.  Hallstead,  guardian  of  Mary  E.  Clapp 
et  al.,  claimed  to  recover  from  the  estate'  of  decedent,  Henry  Gibbs, 
the  sum  of  $2,900.46,  the  amount  of  a  deposit  in  the  Home  Savings 
Bank,  of  which  decedent  was  a  stockholder.  The  claim  was  made 
on  the  ground  that  the  bank  was  a  general  partnership,  and  that  its 
stockholders  were  liable  as  partners  for  its  debts. 

Williams,  J.,  October  2,  1893.  This  case  involves  substantially 
the  same  question  that  was  heard  and  determined  in  Hallstead  v. 
Coleman,  143  Pa.  354.  The  appellant  seeks  to  charge  the  estate  of 
Henry  Gibbs  with  money  deposited  by  him,  as  guardian,  in  the 
Home  Savings  Bank,  located  at  South  Waverly,  on  the  theory  that 

*  The  report  of  the  auditor  has  been  omitted. 
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the  bank  was  a  general  partnership  and  that  the  decedent  was  one 
of  the  partners.  The  appellees  deny  that  the  Home  Savings  Bank 
was  a  partnership,  and  assert  that  the  decedent  purchased  shares 
of  stock  in  the  bank,  as  and  for  the  shares  of  stock  in  an  incorpo- 
rated bank,  and  not  otherwise.  At  this  point  it  seems  desirable  to 
define  the  words  over  which  this  contest  extends. 

First.  What  is  a  corporation?  The  several  answers  given  by 
text  writers  may  be  reduced  to  the  following  formula:  A  corpo- 
ration is  an  artificial  person  created  by  law  as  the  representative 
of  those  persons,  natural  or  artificial,  who  contribute  to,  or  become 
holders  of  shares  in,  the  property  entrusted  to  it  for  a  common  pur- 
pose. The  creation  of  a  corporation  is  not  within  the  power  of  the 
individuals  who  subscribe  to  its  stock.  It  is  exclusively  the  work 
of  the  law;  and  the  best  evidence  of  the  existence  of  a  corporation 
is  the  grant  of  corporate  powers  by  the  commonwealth. 

Second.  What  is  a  corporation  de  facto  f  It  is  an  apparent 
corporate  organization,  asserted  to  be  a  corporation  by  its  members 
and  actually  acting  as  such,  but  lacking  the  creative  fiat  of  the  law. 
In  Taylor  on  Private  Corporations,  145,  it  is  said  that  a  de  facto 
corporation  may  exist  "  when  a  body  of  men  are  acting  as  a  corpo- 
ration under  color  of  apparent  organization,  in  pursuance  of  some 
charter  or  enabHng  act."  Their  organization  may  be  imperfect,  so 
that  upon  a  quo  warranto  they  could  not  show  a  sufficient  compliance 
with  the  law  to  justify  the  exercise  of  corporate  powers,  but,  as  to 
parties  dealing  with  them,  and  as  to  each  other,  they  are  estopped  to 
deny  that  they  are  what  they  hold  themselves  out  to  be.  In  a  recent 
case  in  Minnesota,  Finnegan  v.  The  Knights  of  Labor  Building 
Association,  it  was  held  that  a  de  facto  corporation  exists  when 
these  three  things  concur  —  namely,  a  law  under  which  the  alleged 
corporation  might  be  created;  an  attempt  to  organize  under  the 
law :  an  assumption  and  exercise  of  corporate  powers  under  such 
attempted  organization.  In  Church  v.  Pickett,  19  N.  Y.  482,  only 
two  things  were  held  necessary  —  namely,  "  the  existence  of  a 
charter  or  law  under  which  a  corporation  with  the  powers  assumed 
might  be  lawfully  created;  and  a  user  by  the  party  to  the  suit  of 
the  rights  claimed  to  be  conferred  by  such  charter  or  law."  Where 
there  has  been  a  substantial  compliance  with  the  law  the  corporation 
is.  of  course,  de  jure.  Where  there  has  been  no  substantial  com- 
pliance, but  there  has  been  nevertheless  an  assumption  and  exercise 
of  corporate  powers  in  pursuance  of  an  attempted  organization,  the 
alleged  corporation  is  such  de  facto  only.  The  Minnesota  courts 
hold  the  correct  rule,  and  three  things  are  necessary  to  create  the 
liability:  a  law  or  charter  under  which  an  organization  de  jure 
might  be  effected;  an  attempt  to  organize  which  falls  so  far  short 
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of  the  requirements  of  the  law  or  charter  as  to  be  ineffectual;  an 
assumption  and  exercise  of  corporate  powers  notwithstanding  the 
failure  to  comply  with  the  law  or  charter. 

Third.  What  is  a  partnership?  Perhaps  the  best  definition  is 
that  given  by  Story :  a  relation  created  by  a  "  contract  between  two 
or  more  persons  to  place  their  money,  effects,  labor,  or  skill,  or  some 
or  all  of  them,  in  lawful  commerce  and  divide  the  profits  between 
them."  Its  foundation  is  a  contract  express  or  implied.  It  results 
from  the  act  of  the  parties,  not  from  the  act  of  the  law.  *  *  * 
But  as  to  third  parties  one  may  be  held  liable  as  a  partner  by  impli- 
cation of  law  arising  upon  his  own  acts  contrary  even  to  his  own 
intention.  Thus  the  officers  and  acting  members  of  a  corporation 
de  facto  may  be  liable  as  partners  if  their  conduct  has  led  others  to 
trust  the  concern  upon  that  basis.  47  Conn.  443.  But  without, a 
contract  of  partnership,  or  such  acts  and  declarations  as  lead  others 
to  infer  its  existence  and  to  extend  credit  on  that  basis,  there  is  no 
foundation  on  which  liability  as  a  partner  can  rest.  The  best  evi- 
dence of  the  existence  of  a  partnership  is  the  contract  creating  it. 
If  proof  of  the  contract  is  not  within  reach,  its  existence  may  be 
inferred  from  proof  of  contribution  to  the  partnership  stock.  If 
direct  proof  of  contribution  cannot  be  had  it  may  be  inferred  from 
participation  in  profits.  In  the  absence  of  all  this  the  acts  and 
declarations  of  the  parties  sought  to  be  charged  may  be  resorted  to. 
Participation  in  profits  is  not  conclusive  proof  of  the  existence  of 
the  partnership  relation  {Edwards  v.  Tracy,  62  Pa.  374),  but  both 
in  England  and  in  this  country  it  is  cogent  evidence  upon  the  ques- 
tion. It  puts  the  defendant  upon  his  proofs  explanatory  of  the  fact. 
If  he  is  able  to  show  that  such  participation  was  referable  to  some 
other  reason,  such  as  compensation  for  services  rendered  by  him 
as  agent,  broker,  salesman  or  otherwise,  the  prima  fades  is  over- 
come. So  if  the  participation  in  the  profits  is  referable  to  some 
other  relation  than  that  of  partnership  between  the  participants, 
such  as  membership  in  a  joint-stock  association,  or  a  corporation, 
the  effect  of  proof  of  participation  will  be  overcome. 

In  the  light  of  these  well-settled  rules,  let  us  consider  briefly 
the  position  of  the  parties  and  the  important  findings  of  fact  made 
by  the  learned  auditor  in  this  case.  The  claimant's  right  to  share 
in  the  fund  in  court  rested  on  the  theory  that  the  Home  Savings 
Bank  in  which  the  money  of  his  wards  had  been  deposited  was  a 
partnership,  and  that  the  decedent  was  a  partner.  The  burden  of 
proving  the  fact  that  the  bank  was  a  partnership  was  on  him ;  and 
as  was  said  in  Hallstead  v.  Coleman,  143  Pa.  364,  "until  that  proof 
was  given,  the  defendants  were  not  called  upon  to  enter  upon  their 
defence,"    The  proof  made  upon  this  subject  showed  the  organiza- 
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tion  of  a  bank  under  the  name  of  the  Home  Savings  Bank,  with  a 
president,  cashier,  and  a  board  of  directors.  This  is  the  mode  of 
organization  usually  adopted  by  corporations,  and  did  not  tend  to 
prove  a  partnership.  It  was  then  shown  that  the  decedent  bought 
and  held  certificates  of  stock  in  the  bank,  after  its  organization, 
which  recited  not  the  formation  of  a  partnership,  but  the  organ- 
ization of  a  bank  under  the  laws  of  the  state,  and  the  division  of 
its  capital  into  shares  of  one  hundred  dollars  each.  This  is  not  the 
usual  way  in  which  partnerships  are  created  and  partners  admitted. 
It  is  the  usual  way  in  which  stocks  are  issued  and  transferred  in 
corporations.  Proof  was  then  made  of  the  receipt  by  the  decedent 
of  several  dividends  upon  his  stock.  These  did  not  purport  to  be 
shares  in  the  profits  of  firm  business,  but  dividends,  declared  in  the 
manner  usual  among  corporations,  upon  the  stock  of  the  bank ;  and 
were  paid  by  dividend  checks  drawn  under  the  authority  of  a  board 
of  directors.  The  only  other  evidence  was  the  returns  made  by  the 
officers  of  the  bank  under  the  tax  law  of  1879,  which  threw  very 
little  light  upon  the  character  of  the  organization  of  the  bank.  Upon 
this  proof  the  questions  for  the  auditor  were  whether  the  bank  was 
shown  to  be  a  partnership,  and  the  decedent  a  partner.  The  bank 
did  business  for  a  number  of  years  and  then  failed.  Its  books  and 
papers  were  in  the  hands,  or  subject  to  the  control  of,  the  receiver. 
The  manner  of  its  organization  was  not  shown;  the  partnership 
agreement,  if  any  such  existed,  was  not  produced.  No  proof  was 
given  that  the  officers  or  stockholders  claimed,  or  held  out  to  the 
public,  that  the  stockholders  were  partners  or  the  bank  a  partner- 
ship enterprise.  It  was  not  alleged  that  the  decedent  participated 
in  any  manner  in  the  business,  or  exercised  any  control  over  it.  The 
whole  case  against  him  rested  on  the  fact  that  he  had  purchased 
shares  in  a  bank,  then  organized  and  doing  business,  and  received 
dividends  declared  by  the  directors  and  paid  to  him  in  a  cashier's 
check.  We  are  not  surprised  that  the  learned  auditor  was  led  to 
ask :  "  What  is  there  in  all  this  evidence  from  the  beginning  of  the 
business  to  the  failure,  tending  to  prove  a  partnership?"  nor  that 
he  answered  his  own  question  by  holding  that  this  proof  was  in- 
sufficient to  establish,  prima  facie,  the  existence  of  the  partnership 
relation.  On  the  other  hand  there  was  much  tending  to  show  that 
Henry  Gibbs  understood  that  he  was  the  holder  of  stock  in  an  in- . 
corporated  bank ;  and  that  the  bank  assumed  and  exercised  corporate 
powers;  and  was  dealt  with  by  the  public  as  a  corporation.  The 
form  of  .its  certificates,  the  manner  of  their  transfer,  the  election  of 
directors  by  the  stockholders,  the  management  of  the  business  of 
the  bank  by  the  directors  and  the  officers  elected  by  them,  the  mode 
of  declaring  and  paying  dividends,  were  all  suggestive  of  a  corpo- 
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ration.  They  were  not  suggestive  of  a  partnership.  We  are  unable 
therefore  to  say  that  the  auditor  erred  in  finding  that  the  bank  was 
not  shown  to  be  a  partnership.     *     *     * 

It  is  said  with  earnestness  and  energy  that  this  is  a  case  in  which 
the  depositors  deserve  protection.  We  assent  to  this  proposition. 
We  can  extend  protection  to  them,  however,  in  accordance  with  the 
established  rules  of  law,  and  in  no  other  manner.  What  the  Home 
Savings  Bank  was  in  its  organization,  in  what  capacity  those  who 
held  its  stock  were  liable  to  its  depositors,  are  questions  not  now 
before  us.  It  may  have  been  a  corporation  de  jure,  a  corporation 
de  facto,  a  joint-stock  association,  or  a  general  partnership  so  far 
as  we  are  able  to  declare.  What  we  say  is  that  the  evidence  in  this 
case  is  not  sufficient  to  make  a  case,  prima  facie,  against  Henry 
Gibbs  as  a  partner,  or  the  bank  as  a  general  partnership.  It  does  not 
appear  that  the  bank  was  organized  as  a  partnership,  conducted 
business  as  a  partnership,  or  held  itself  out  to  tlie  public  as  such. 
It  does  not  appear  that  Gibbs  understood  the  bank  to  be  other  than 
what  his  certificates  of  stock  indicated ;  or  that  he  treated  the  busi- 
ness of  the  bank  as  that  of  a  firm,  or  exercised  the  slightest  control 
over,  or  influence  upon  it ;  or  misled  the  appellant  or  any  other  de- 
positor by  act  or  word  as  to  his  relation  to  it.  What  does  appear 
is  that  he  purchased  shares  of  stock  in  the  usual  manner,  and  re- 
ceived some  dividends  thereon.  *  *  *  Having  received  divi- 
dends, declared  by  a  board  of  directors  upon  the  stock  into  which 
the  capital  of  the  bank  was  divided,  he  could  rest  securely  upon  the 
apparent  character  of  the  transaction  and  the  inferences  naturally 
to  be  drawn  from  it.  The  burden  of  explanation  necessary  to  give 
another  character  to  the  dividend  declared,  and  to  the  stock  on 
which  it  was  paid,  was  on  him  who  asserted  that  such  other  was 
the  true  character  of  these  circumstances. 

It  was  also  said  in  the  argument  that  the  recitals  in  the  stock 
certificates  are  not  evidence  of  actual  incorporation  as  against  a 
stranger.  This  must  be  granted.  They  do  not  prove  incorporation. 
But  the  appellees  are  not  bound,  upon  the  evidence  in  this  case,  to 
prove  incorporation.  The  significant  question  is,  where  is  the  proof 
that  this  bank  was  organized  or  conducted  as  a  partnership  concern  ? 
The  certificates  do  not  prove  that,  but  the  inferences  naturally  drawn 
from  them  tend  the  other  way.  *  *  *  The  court  below  did  not 
find  that  the  bank  was  a  corporation.  That  question  was  not  before 
it.  It  was  alleged  by  the  appellant  to  be  a  partnership,  but  the 
auditor  and  the  judge  of  the  court  below  regarded  the  evidence  in 
support  of  that  allegation  insufficient  to  justify  a  finding  that  the 
bank  was  not  "  organized  by  act  of  the  legislature  of  Pennsylvania," 
as  its  certificates  alleged,  but  by  the  parties  as  copartners.     The 
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appellant  failed  not  because  the  bank  was  held  to  be  a  corporation, 
but  because  it  was  not  shown  to  be  a  partnership.  Until  evidence 
in  support  of  the  appellant's  position  is  given  sufficient  to  lead  fairly 
to  the  conclusion  that  the  bank  was  organized  as  a  partnership;  or 
that  Henry  Gibbs  contracted  to  become  a  partner  when  he  bought 
his  stock;  or  that  he  led  the  public  by  his  acts  and  declarations  to 
deal  with  him  or  the  bank  on  the  basis  of  his  being  a  partner ;  there 
is  nothing  that  makes  it  the  duty  of  his  representatives  to  enter 
upon  a  defence,  or  that  makes  it  possible  for  the  court  to  decide 
upon  the  character  of  the  bank.  In  such  a  state  of  the  evidence, 
the  court  can  only  say,  as  the  court  below  said  in  this  case,  **  It  is 
not  shown,  that  the  bank  is  a  partnership,"  and  for  that  reason  the 
claimant  fails. 

The  assignments  of  error  are  not  sustained  and  the  decree  is 
affirmed. 

General  Divisions: 

Corporations  are  generally  divided  into  I'wo  classes: 
(i)  Corporations  sole. 

(2)  Corporations  aggregate. 

The  words  explain  themselves.  For  a  good  statement  concerning  them 
see  Overseers  of  the  Poor  of  the  City  of  Boston  v.  Sears,  22  Pickering 
(Mass.)    122. 

Corporations  aggregate  are  divided  into 

(i)  Public  corporations  or  such  as  are  formed  to  promote  public  objects. 

(2)-  Private  corporations,  created  by  private  individuals  to  promote  and 
prosecute  private  enterprises. 

(3)  QtM^i  Public  or  Public  Service  Corporations.  Lying  between  these 
is  the  corporation  known  as  the  quasi-public  corporation,  an  institution 
created  by  private  individuals  for  private  gain  with  the  object  and  purpose 
of  promoting  some  public  enterprise.  An  excellent  distinction  will  be 
found  in  McKim  v.  Odom,  3  Bland  Chancery  (Md.)  407. 

Private  corporations  are  usually  divisible  into:  (i)  Business  or  trading 
corporations.  (2)  Ecclesiastical  corporations,  which,  as  such,  are  not  known 
in  America,  though  common  in  England;  and  (3)  Charitable  corporations. 

The  New  York  General  Laws  provide  for  The  Stock  Corporation,  The 
Business  Corporation,  Membership  Corporations,  under  which  title  would 
be  embraced  eleemosynary,  religious  and  social  institutions  generally;  Trans- 
portation  Companies,   Banks,   etc.     See   White  on    (N.   Y.)    Corporations. 

Limited  Company.  This  term  is  frequently  used,  and  especially  in  England 
is  the  word  Limited  placed  after  the  name  of  the  company.  When  used, 
it  means  that  the  liability  of  each  shareholder  is  limited  to  the  value  of 
the  shares  he  has  taken,  and  he  cannot  be  called  upon  to  contribute  more. 
In  both  England  and  America  the  articles  of  association  may  provide  that 
the  liability  shall  be  unlimited.  The  rule  differs,  however.  In  England 
the  word  "  limited "  must  be  contained  in  the  articles  of  incorporation, 
otherwise  a  full  liability  corporation  will  be  presumed;  while  in  America, 
a  limited  liability  is  presumed  unless  the  articles  of  incorporation  contain 
provisions  to  the  contrary. — Ed. 


CHAPTER  n. 
The  Creation  <tf  a  Corporation. 


"The  essence  of  ^  corporation  is:  *  *  *  ist.  Lawfully  the  authority 
of  an  incorporation,  and  that  may  be  by  four  means:  By  common  law,  as 
the  King  himself,  etc.;  by  authority  of  Parliament,  by  the  King's  charter, 
and  by  prescription."    The  case  of  Sutton's  Hospital,  lo  Coke  28  (613). 

The  power  to  create  a  corporation  is  an  act  of  sovereignty,  and  none  but 
the  sovereign  power  can  create. 

lender  the  Common  Law  the  earlier  corporations  were  probably  created 
by  prescription,  but  it  was  usually  regarded  as  belonging  to  the  crown  to 
dispense  the  privilege  or  right.  For  many  years  the  King's  Charter  was 
the  method  of  creation,  but  when  Parliament  became  a  power  it  assumed 
authority  to  create,  though  until  a  late  period  the  methods  spoken  of  by 
Lord  Coke  obtained.  In  England,  at  this  time,  the  power  of  the  King  has 
been  greatly  abridged,  and  few  King's  Charters  are  granted  save  in  the 
case  of  Colonial  corporations,  similar  to  those  created  for  trade  and  govern- 
ment in  the  early  history  of  this  country.  Corporations,  both  public  and 
private,  are  now  created  by  Parliament  under  general  laws  —  known  as 
the  Companies  Act 

In  the  United  States  the  sovereign  power  resides  in  the  people  or 
their  representatives  —  the  legislatures.  No  executive  has  power  to  create, 
nor  can  the  legislatures  delegate  discretionary  power  to  the  executives. 

The  United  States  Congress.  "  The  Congress  of  the  United  States,  being 
empowered  by  the  constitution  to  regulate  commerce  among  the  several 
states,  and  to  pass  all  laws  necessary  or  proper  for  carrying  into  execution 
kny  of  the  powers  specifically  conferred,  may  make  use  of  any  appropriate 
means  for  this  end.  As  said  by  Chief  Justice  Marshall,  'The  power  of 
creating  a  corporation,  though  appertaining  to  sovereignty,  is  not  like 
the  power  of  making  war  or  levying  taxes,  or  of  regulating  commerce, 
a  great  substantive  and  independent  power,  which  can  not  be  implied  as 
incidental  to  other  powers,  or  used  as  a  means  of  executing  them.  It 
is  never  the  end  for  which  other  objects  are  exercised,  but  a  means  by 
which  other  ol^ects  are  accomplished.  Congress,  therefore,  may  create  cor- 
porations as  appropriate  means  of  executing  the  powers  of  the  government, 
as,  for  instance,  a  bank  for  the  purpose  of  carrying  on  the  fiscal  operations 
of  the  United  States,  or  a  railroad  corporation  for  the  purpose  of  promoting 
commerce  between  the  states."  Gray,  J.,  in  Luxton  v.  North  River  Bridge 
Co.,  153  U.  S.  525,  citing  McCulhch  v.  Maryland,  4  Wheaton  316,  etc. 

This  limitation  does  not  extend  to  such  territory  as  the  United  States 
has  general  legislative  authority  over  — as  the  District  of  Columbia,  and 
the  Territories,  Congress  having  expressly  conferred  this  power  to  create 
upon  the  Territorial  legislatures. 

The  power  of  the  state  to  create  corporations  was  originally  a  negative 
power,  it  being  assumed  that  states  might  do  all  things  not  prohibited  by 
the  Constitution  of  the  state  or  of  the  United  States. — "EiK 

[So] 
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(a)   By  Special  Act. 

The  State  on  the  Relation  of  Weir,  etc.  v.  Dawson  and 

Others. 

l6  Indiana  Reports  40  (1861). 

Appeal  from  the  Clark  Circuit  Court. 

Perkins,  J.  Information  against  the  defendants,  charging  that 
they  are  pretending  to  be  a  corporation,  and  to  act  as  such,  when 
they  are  not  a  corporation.  It  charges  that  in  January,  1849,  the 
legislature  of  the  State  of  Indiana  enacted  a  special  charter  of  in- 
corporation (which  is  set  out  at  length),  for  a  railroad  from  Fort 
Wayne,  Indiana,  to  Jeffersonville,  to  be  called  the  Fort  Wayne 
&  Southern  Railroad;  that  the  persons  named  in  the  charter  as 
directors  did  not  accept  said  charter  till  June  2,  1852,  when  they 
did  meet  and  accept  the  same,  and  organize  under  it.  It  is  alleged 
that  the  defendants  are  assuming  to  act  under  said  charter,  never 
having  organized  under  any  other.  The  court  below  sustained  a 
demurrer  to  the  information;  thus  holding  the  defendants  to  be  a 
legal  corporation. 

The  present  constitution*  of  Indiana  took  effect  on  November 
I,  1 85 1.    It  contains  these  provisions: 

"  AH  laws  now  in  force  and  not  inconsistent  with  this  constitu- 
tion, shall  remain  in  force,  until  they  shall  expire  or  be  repealed." 
Sched.  (i  sub.  sec.)  of  Const. 

"  Corporations,  ^ther_  than  banking,  shall  not  be  created  by  spe- 
cial act,  but  may  be  fnrmpH  nnHpr  gpnpr;\1  law^  "     Art.  II,  §  13. 

"^TT  acts  of  incorporation  for  municipal  purposes  shall  con- 
tinue in  force  under  this  constitution,  until  such  time  as  the  gen- 
eral assembly  shall,  in  its  discretion,  modify  or  repeal  the  same." 
Sched.  supra,  sub.  sec.  4. 

The  charter  for  the  Fort  Wayne  &  Southern  Railroad  was  not 
a  charter  for  municipal  purposes,  and,  hence,  was  not  specially 
continued  in  existence.  Art.  11,  §  13,  above  quoted,  prohibits  the 
creation  of  a  corporation  by  special  act  or  charter,  that  is,  as  we 
construe  the  prohibition,  through,  or  by  virtue  of,  such  special  act 
or  charter,  after  November  i,  1851.  The  policy  that  induced  the 
prohibition,  as  well  as  its  literal  import,  demands  this  construc- 
tion. It  is  necessary  for  us  to  ascertain,  then,  when  the  defend- 
ants, if  ever,  were  created  a  corporation.  The  simple  enactment 
of  the  charter  for  the  corporation,  by  the  legislature,  did  not  create 
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the  corporation.  It  required  one  act  on  the  part  of  the  persons 
named  in  the  charter  to  do  that  —  namely,  acceptance  of  the 
charter  enacted. 

Says  Grant,  in  his  work  on  corporations,  vide  p.  13.  "  Nor  can 
a  charter  be  forced  on  any  body  of  persons  who  do  not  choose 
to  accept  it."  And  again,  at  page  18,  he  says,  "  The  fundamental 
rule  is  this:  no  charter  of  incorporation  is  of  any  effect  until  it 
is  accepted  by  a  majority  of  the  grantees,  or  persons  who  are  to 
be  the  corporators  under  it.  Bagge's  Case,  2  Brownl.  &  G.  100; 
S.  C.,  I  Roll.  Rep.  224;  Dr,  Askew's  Case,  4  Burr.  2200;  Rutter  v. 
Chapman,  8  M.  &  W.  25 ;  per  Wilmot,  J.,  Rex  v.  Vice-Chancellor, 
of  Cambridge,  3  Burr.  1661.  This  is  analogous  to  the  general  rule 
that  a  man  cannot  be  obliged  to  accept  the  grant  or  devise  of  an 
estate.  Tozvnson  v.  Tickell,  3  B.  &  Aid.  31."  See,  also,  Ang.  & 
Am.  §  83,  where  it  is  said,  if  a  charter  is  granted  to  those  who  did 
not  apply  for  it,  the  grant  is  said  to  be  in  fieri  till  acceptance.  We 
need  not  inquire  whether  this  rule  extends  to  municipal  corpora- 
tions in  this  country.  As  to  what  may  constitute  an  acceptance 
we  are  not  here  called  on  to  decide,  as  the  information  expressly 
shows  that  there  was  none  in  this  case  till  June,  1852,  which  fact  is 
admitted  by  the  demurrer. 

The  grant  of  the  charter  in  question,  then,  to  those  who  had 
not  applied  for  it,  was  but  an  offer,  on  the  part  of  the  state ;  a  con- 
sent that  the  persons  named  in  the  charter  might  become  a  cor- 
poration, might  be  created  such  an  artificial  being,  by  accepting  the 
charter  offered.  But  an  offer,  till  accepted,  may  be  withdrawn. 
In  this  case,  the  olfer  ma3e'l5y~thH'^ate,  in  1849,  wa^  witHdrawrT 
by  the  state,  November  i,  1851,  by  then  declaring  that  no  corpora- 
tion, after  that  date,  should  be  created  except  pursuant  to  regula- 
tions which  she,  in  future,  through  her  legislature  would  prescribe. 

This  pretended  corporation,  then,  was  not  created  before  No- 
vember I,  1851 ;  and  it  could  be  created  afterward  only  by  the  con- 
current consent  of  the  state  and  the  corporators.  But,  at  that 
date,  the  constitution  prohibited  both  the  state  and  corporators 
from  giving  consent  to  such  a  corporation,  to  wit :  one  coming  into 
existence  through  a  special  charter ;  and  hence  necessarily  prohibited 
the  creation  thereof.  This  decision  accords  with  that  of  the 
Supreme  Court  of  the  United  States  in  Aspinwall  v.  Daviess  County, 
22  How.  p.  364,  where  it  was  held  that  the  new  constitution  pro- 
hibited a  subscription  of  stock  to  the  Ohio  &  Mississippi  Railroad 
Company,  authorized  by  the  charter  of  the  corporation,  granted 
under  the  former  constitution,  and  actually  voted  by  the  people  of 
the  county,  under  that  constitution. 
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Whether,  as  a  matter  of  fact,  the  charter  in  this  case  was  ac- 
cepted under  the  old  constitution,  must  be  determined  on  a  trial 
of  the  cause  below. 

Had  the  provision  in  our  constitution,  like  that  on  this  subject 
in  the  constitution  of  Ohio,  ordained  that  the  legislature  should 
"  pass  no  special  act  conferring  corporate  powers,*'  the  restraint 
would  clearly  have  been  imposed  alone  upon  future  legislative  ac- 
tion ;  but,  in  our  constitution,  the  restraint  is  plainly  imposed  upon 
the  creation,  the  organization,  of  the  corporation  itself.  See  The 
State  V.  Rossa,  11  O.  St.  R.  16. 

Per  curiam.  The  judgment  is  reversed,  with  costs.  Cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 


Patrick  Walsh,  Appellant,  v.  The  Trustees  of  the  New  York 

AND  Brooklyn   Bridge,  Respondents. 

96  New  York  Reports  427  (1884). 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  December  12,  1883,  which  affirmed  a  judgment  in  favor  of 
the  defendants,  entered  upon  an  order  sustaining  a  demurrer  to 
the  complaint  herein. 

The  nature  of  the  action  is  stated  in  the  opinion. 

Earl,  J.  While  the  New  York  and  Brooklyn  bridge  was  being 
constructed,  a  laborer  employed  thereon  carelessly  let  a  plank  fall 
from  the  suspended  structure,  which  struck  and  injured  the  plain- 
tiff, who  was  at  the  time  passing  upon  a  street  within  the  city  of 
New  York,  and  he  brought  this  action  to  recover  for  his  injuries. 
The  defendant  demurred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.lind  it 
had  judgment  upon  the  demurrer,  which  was  affirmed  at  the  general 
term. 

The  theory  of  the  complaint  is  that  the  defendant  is  a  corpora- 
tion and  that  the  laborer  was  in  its  employ,  and  that  it  was  re- 
sponsible for  his  carelessness  as  his  superior,  and  it  is  only  upon 
this  theory  that  the  action  can  be  maintained. 

We  are  of  opinion  that  the  bridge  trustees  were  either  agents 
of  the  state  or  agents  of  the  two  cities  of  New  York  and  Brooklyn 
for  the  construction  of  the  bridge,  and  hence  that  they  were  not 
the  legal  superiors  of  the  laborer  and  were  responsible  only  for 
their  own  personal  misconduct  or  negligence. 
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The  first  act  for  the  construction  of  the  bridge  was  the  act, 
chapter  399  of  the  Laws  of  1867,  which  created  a  body  corporate 
by  the  name  of  "  the  New  York  Bridge  Co."  The  corporation  was 
to  have  a  board  of  trustees,  and  a  capital  stock  divided  into  shares. 
It  was  provided  in  the  act  that  the  two  cities  might,  upon  the 
terms  mentioned,  at  any  time,  take  the  bridge  and  acquire  all  the 
property  therein.  If  the  bridge  had  been  built  by  that  corporation 
and  the  power  had  been  exercised  in  behalf  of  the  two  cities,  the 
corporation  would,  ex  necessitate,  have  ceased  to  exist,  and  the 
bridge  would  have  been  a  free  bridge,  maintainable  by  the  two 
cities  as  the  owners  thereof.  The  act  also  provided  that  the  two 
cities  could  subscribe  for  and  take  shares  of  the  capital  stock,  or 
guarantee  the  bonds  of  the  corporation,  and  this  power  was  to 
some  extent  exercised  by  subscriptions  to  the  stock. 

That  act  was  amended  by  the  act,  chapter  26  of  the  Laws  of 
1869,  which  authorized  each  of  the  two  cities  to  be  represented  in 
virtue  of  the  stock  held  by  it  by  three  of  its  officers  in  the  board 
of  directors  of  the  corporation,  the  other  directors  to  be  chosen 
by  the  other  stockholders. 

The  act  of  1867  was  again  amended  by  the  act,  chapter  601  of 
the  Laws  of  1874.  The  first  section  provided  that  when  the  two 
cities  should  accept  the  provisions  of  the  third  section  of  the  act 
and  when  the  owners  of  two-thirds  of  the  private  stock  of  the 
corporation  should  accept  the  provisions  of  the  second  section,  the 
board  of  directors  of  the  corporation  should  consist  of  twenty 
members  to  be  appointed  as  follows:  Eight  by  the  mayor  and 
comptroller  of  each  city ;  and  such  mayors  and  comptrollers  were  to 
be  ex  officio  members  of  the  board.  Section  2  provided  that  when- 
ever any  private  stockholder  should  give  his  assent  as  therein 
mentioned,  the  directors  might,  on  behalf  of  the  two  cities,  pur- 
chase his  stock;  and  section  3  declared  the  bridge  to  be  a  public 
highway  between  the  two  cities,  subject  to  tolls,  and  authorized  the 
two  cities  to  subscribe  for  additional  stock.  That  act  left  the  cor- 
poration still  existing  with  the  two  cities  and  the  private  stock- 
holders owning  and  holding  all  the  stock.  But  before  any  sub- 
scriptions to  the  stock  were  made  under  that  act  by  the  two  cities, 
the  constitutional  amendments  took  effect  January  i,  1875,  section 
II  of  article  8  of  which  provides  as  follows:  "  No  county,  city,  town, 
or  village  shall  hereafter  give  any  money  or  property,  or  loan  its 
credit  to,  or  in  aid  of  any  individual,  association  or  corporation,  or 
become  directly  or  indirectly  the  owners  of  stock  in  or  lands  of 
any  association  or  corporation;  nor  shall  such  county,  city,  town, 
or  village  be  allowed  to  incur  any  indebtedness,  except  for  county, 
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city,  town,  or  village  purposes."  It  therefore  became  necessary  to 
destroy  the  bridge  corporation  before  the  two  cities  could  make 
any  further  contributions  to  the  construction  of  the  bridge,  and 
for  that  purpose  the  act,  chapter  300  of  the  Laws  of  1875,  was 
passed.  That  act  is  entitled  "An  act  providing  that  the  bridge  in 
the  course  of  construction  over  the  East  river,  between  the  cities 
of  New  York  and  Brooklyn,  by  the  New  York  Bridge  Co.,  shall 
be  a  public  work  of  the  cities  of  New  York  and  Brooklyn,  and 
for  the  dissolution  of  said  company,  and  the  completion  and  man- 
agement of  the  said  bridge  by  the  said  cities."  Section  i  provides 
that  whenever  two-thirds  of  the  private  stock  of  the  corporation 
shall  have  been  retired  by  the  purchase  of  the  same,  as  provided  in 
the  act  of  1874,  the  corporation  shall  be  dissolved,  and  the  debts 
and  liabilities  of  the  same  shall  be  paid  by  the  trustees  of  the 
bridge,  and  the  bridge  shall  be  completed  and  managed  in  behalf 
of  the  two  cities  as  a  consolidated  .district.  Section  2  provides  that 
the  mayor,  comptroller,  and  president  of  the  board  of  aldermen  of 
the  city  of  New  York  shall  appoint  eight  persons,  and  the  mayor, 
comptroller,  and  city  auditor  of  the  city  of  Brooklyn  shall  appoint 
eight  persons  as  trustees,  and  that  the  persons  so  appointed,  to- 
gether with  the  mayors  and  comptrollers  of  the  two  cities,  shall 
constitute  the  board  of  trustees  of  the  bridge,  and  shall  have  full 
power,  control,  and  direction  over  the  plan  and  construction  there- 
of;  that  the  trustees  so  appointed  shall  hold  office  for  two  years, 
and  all  vacancies  happening  by  the  expiration  of  any  term  or 
otherwise  shall  be  filled  by  appointment  in  the  same  way.  Section 
3  provides  that  from  and  after  the  dissolution  of  the  corporation,. 
the  bridge  shall  be  a  public  work  to  be  constructed  by  the  two 
cities  for  the  accommodation,  convenience,  and  safe  travel  of  the 
inhabitants  thereof,  and  that  the  expense  of  constructing  and  main- 
taining the  same,  and  acquiring  the  land  necessary  therefor,  and 
all  liabilities  imposed  upon  the  two  cities,  or  incurred  by  them  by 
virtue  of  the  act,  shall  be  defrayed  by  them  in  the  proportion  of 
two-thirds  parts  by  the  city  of  Brooklyn  and  one-third  part  by 
the  city  of  New  York,  the  money  to  be  provided  by  the  two  cities 
upon  calls  made  by  the  tnistees.  Section  4  provides  that  on  the 
completion  of  the  bridge  the  income  derived  from  the  same  shall 
be  applied  toward  the  payment  of  the  principal  and  interest  of 
all  bonds  issued  by  the  two  cities  for  the  bridge,  in  proportion  to 
the  amount  issued  by  the  cities  respectively.  Section  5  provides 
that  the  trustees  shall  have  power  "  to  purchase,  acquire,  and  hold  " 
for  the  two  cities  conjointly  as  much  real  estate  as  may  be  neces- 
sary for  the  purposes  of  the  bridge,  to  make  and  establish  ordi- 
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nances  and  laws  regulating  the  use  of  the  bridge,  under  reason- 
able penalties  to  be  recovered  in  their  behalf  and  in  their  name 
by  the  title  of  "  The  Trustees  of  the  New  York  and  Brooklyn 
Bridge,"  to  keep  and  maintain  the  bridge  in  good  and  proper  con- 
dition, and  in  case  of  injury  or  damage  thereto,  to  repair  and  re- 
store the  same ;  and  that  for  that  purpose  the  two  cities  shall  pro- 
vide and  pay  them  the  necessary  means  in  the  proportions  men- 
tioned. Section  6  provides  that  the  trustees  shall  have  power  to 
make  needful  rules  and  by-laws  for  the  government  of  their  board ; 
to  appoint  one  of  their  number  president,  and  also  a  secretary 
and  treasurer,  and  such  other  officers  and  subordinates  as  may 
be  necessary  for  the  performance  of  their  duties,  and  to  fix  their 
compensation;  that  until  otherwise  determined  by  the  trustees,  the 
officers  of  the  corporation  at  the  time  of  the  dissolution  thereof 
-shall  be  the  officers  of  the  board  of  trustees;  and  that  they  shall 
present  a  monthly  statement  of  their  receipts  and  expenditures  to 
the  mayors  of  the  two  cities.  Section  lo  provides  that  in  case  the 
trustees  shall  be  unable  to  acquire  the  necessary  real  estate  by  pur- 
chase, they  shall  have  the  right  to  acquire  the  same  by  proceed- 
ings in  the  exercise  of  the  right  of  eminent  domain,  and  that  the 
title  thus  acquired  shall  vest  in  the  two  cities  in  the  shares  men- 
tioned; that  no  action  or  proceeding  by  or  against  the  New  York 
Bridge  Company  shall  abate  or  terminate  by  the  dissolution  of  the 
corporation,  but  that  the  court  may  substitute  the  trustees  as  a  party 
to  such  action  or  proceeding;  that  all  property  or  assets  of  the  cor- 
poration at  the  time  of  its  dissolution  shall  remain  liable  for  the 
debts  and  obligations  of  the  company,  and  that  any  proceedings 
by  the  corporation  to  acquire  real  estate  pending  at  its  dissolution, 
may  be  prosecuted  by  the  trustees  to  a  final  determination,  and 
the  title  acquired  thereby  shall  vest  in  the  two  cities  as  before  pro- 
vided. Section  ii  provides  that  in  case  any  private  stockholder 
of  the  bridge  corporation  shall  have  declined  to  sell  his  stock  as 
provided  in  section  2  of  the  act  of  1874,  the  trustees  shall  proceed 
at  once  to  acquire  the  same  for  and  on  behalf  of  the  two  cities  in 
the  manner  provided  in  the  preceding  section  for  the  taking  of  real 
•estate.  Section  12  provides  that  upon  the  dissolution  of  the  bridge 
corporation  as  provided  in  the  act,  the  bridge  and  all  its  appur- 
tenances, and  all  the  property  and  effects  connected  therewith,  shall 
vest  absolutely  in  the  two  cities,  in  shares  to  each  of  the  cities 
equal  to  the  amount  paid,  and  to  be  paid  by  them  for  the  con- 
struction of  the  bridge  and  the  land  and  appurtenances  thereof. 

It  will  be  seen  by  this  analysis  of  the  act  of  1875,  that  the  bridge 
corporation  was  utterly  wiped  out;  that  was  the  main  purpose  of 
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the  act.  People  ex  rel.  Murphy  v.  Kelly,  76  N.  Y.  475.  Pro- 
vision was  made  for  divesting  the  corporation  of  all  its  property, 
and  vesting  it  in  the  two  cities,  not  in  the  bridge  trustees.  There 
can  be  no  pretence  that  there  is  any  language  in  the  act  expressly 
creating  a  new  corporation  to  take  the  place  of  the  one  dissolved. 
After  the  dissolution  of  the  bridge  corporation,  and  the  acquisition 
of  all  its  property,  and  the  interest  of  all  its  stockholders  on  behalf 
of  the  two  cities,  there  remained  no  longer  any  stock,  or  any  shares 
of  stock,  or  any  fixed  capital,  or  any  stockholders.  The  two  cities 
became  the  conjoint  owners  of  all  the  bridge  property  as  the 
proprietors  thereof  in  certain  proportions.  There  could  have  been 
no  intention  on  the  part  of  the  legislature  to  create  a  new  corpora-, 
tion.  If  there  had  been  an  intention  to  use  a  corporation  for  the 
construction  of  the  bridge,  it  would  not  have  been  necessary  to 
utterly  destroy  the  existing  corporation.  That  could  have  been  so 
moulded  as  to  suit  the  new  purposes.  Such  an  intention  might 
have  defeated  the  purposes  of  the  act  in  view  of  the  constitutional 
amendment  then  recently  adopted.  That  absolutely  prohibits  the 
two  cities  from  giving  money  or  loaning  credit  to  any  corporation 
whatever.  Without  now  determining  that  the  legislature  could 
not  have  created  a  private  corporation  with  authority  to  build  this 
bridge  for  the  sole  benefit  of  the  two  cities,  with  money  to  be 
furnished  solely  by  them,  it  is  believed,  from  the  language  of  the 
act,  that  the  projectors  and  promoters  of  the  bridge,  who  procured 
its  passage,  meant  to  avoid  the  risk  of  a  collision  with  the  consti- 
tution by  the  creation  of  a  corporation  to  build  and  maintain  the 
bridge  with  the  funds  and  credit  of  the  two  cities.  Nor,  in  view  of 
that  constitutional  provisions,  should  we  hold  that  a  corporation 
was  created  by  implication,  and  thus  bring  the  act  under  the  pos- 
sible condemnation  of  the  constitution.  Express  words  of  incor- 
poration need  not  be  used  to  create  a  corporation.  One  may  arise 
without  express  words  of  creation  out  of  the  general  language 
used  in  an  act  where  a  corporation  is  necessary  to  accomplish  the 
purpose  of  the  act.  Here  a  corporation  was  not  needed  to  accom- 
plish any  of  the  purposes  of  the  act  of  1875.  It  was  not  needed 
to  take  and  hold  the  bridge  property,  as  that  was  all  vested  in  the 
two  cities.  It  was  not  needed  to  take  and  hold  the  real  estate  to  be 
acquired  for  the  bridge,  as  that  was  all  to  be  vested  in  the  same 
way.  Every  purpose  of  the  act  could  be  accomplished  by  the 
trustees  acting  for  and  on  behalf  of  the  two  cities  as  their  repre- 
sentatives and  agents,  the  cities  furnishing  all  the  corporate  capacity 
needed  to  hold  and  perpetuate  indefinitely  the  bridge  and  the  prop- 
erty and  franchises  connected  therewith. 
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The  language  in  section  5  of  the  act,  which  empowers  the  trus- 
tees "  to  purchase,  acquire,  and  hold  "  for  the  two  cities  real  estate, 
did  not  authorize  them  to  take  the  title  to  the  real  estate  in  their 
own  names  as  trustees.  They  were  to  purchase  and  acquire  the 
title  on  behalf  of  the  two  cities  and  in  their  names,  and  to  hold 
it  as  trustees  for  them.  Other  parts  of  the  act,  if  this  were 
doubtful,  make  it  plain.  AH  the  real  estate  owned  by  the  bridge 
corporation  at  the  time  of  its  dissolution,  and  all  that  should  be 
acquired  by  hostile  proceedings  under  section  10,  were  in  terms 
vested  in  the  two  cities;  and  it  could  not  have  been  the  legislative 
intention  that  a  portion  of  the  real  estate  should  be  vested  in  the 
trustees  and  a  portion  in  the  cities. 

The  authority  conferred  upon  the  trustees  by  section  5,  to  sue 
for  penalties  in  the  aggregate  name  of  "  the  trustees  of  the  New 
'York  and  Brooklyn  Bridge,"  and  the  authority  under  section  10 
to  substitute  the  trustees  as  a  party  to  any  action  pending  for  or 
against  the  corporation,  do  not  show  a  legislative  intention  to 
create  a  corporation  nor  raise  one  by  implication.  The  legislature 
could  have  authorized  the  same  actions  and  proceedings  to  be 
maintained  in  the  name  of  the  president  of  the  board  of  trustees, 
or  in  the  name  of  any  other  officer  or  agent  of  the  cities,  or  of 
either  of  them.  All  that  was  mere  matter  of  convenience.  It  is 
not  uncommon  for  statutes  to  endow  administrative  boards  which 
are  organized  for  public  purposes,  and  are  mere  public  agents, 
with  capacity  to  sue  and  be  sued  by  an  aggregate  narrie.  The  name 
in  which  these  trustees  were  authorized  to  sue  was  not  given  to 
them  as  a  corporate  name.  They  were  not  a  self -perpetuating 
body;  they  owned  no  property,  and  whatever  money  they  should 
recover  for  penalties  or  receive  from  any  source,  and  whatever 
personal  property  should  at  any  time  be  in  their  possession,  they 
would  be  obliged  to  hold  and  administer  for  the  benefit  of  the 
two  cities  for  the  precise  purposes  mentioned  in  the  act.  They 
represented  and  acted  for  the  two  cities  as  their  agents  just  as  the 
water  commissioners  represented  the  city  of  New  York  in  the 
cases  of  Appleton  v.  Water  Commissioners,  2  Hill,  432,  and  Bailey 
V.  Mayor,  etc,,  3  id.  531,  and  2  Denio,  433;  as  the  board  of  public 
works  represented  the  District  of  Columbia  in  the  case  of  Barnes 
V.  District  of  Columbia,  91  U.  S.  540;  as  the  Rochester  water  com- 
missioners represented  the  city  of  Rochester  in  66  N.  Y.  413,  and 
as  the  park  commissioners  represented  the  city  of  New  York  in 
the  case  of  Ehrgott  v.  Mayor,  recently  decided  by  us.  In  all  the 
cases  mentioned  the  commissioners  and  boards  had  powers  quite 
as  absolute  and  independent  as  those  possessed  by  these  trustees. 
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and  yet  they  were  held  to  be  mere  agents  of  the  municipalities 
which  they  represented. 

In  Ex  parte  Newport  Marsh  Trustees,  16  Sim.  346,  the  trustees 
were  held  to  be  a  corporation  by  implication  because  a  corpora- 
tion was  necessary  for  the  purposes  of  the  act  of  Parliament 
creating  them.  In  the  Mersey  Docks  Cases,  ii  H.  of  L.  Cas.  687, 
"  the  Mersey  Docks  and  Harbor  Board "  was  expressly  created 
a  corporation  by  act  of  Parliament. 

The  litigation  in  the  case  of  Miller  v.  Mayor,  etc,,  13  Blatchf. 
469 ;  109  U.  S.  385,  and  that  in  the  case  of  People  ex  rel.  Murphy  v. 
Kelly,  76  N.  Y.  475,  were  conducted  through  all  their  stages  with- 
out the  presence  as  a  party  of  "  the  trustees  of  the  New  York 
and  Brooklyn  Bridge/'  as  a  corporation,  and  yet  if  there  was 
such  a  corporation,  its  presence  as  a  party  was  necessary  to  a 
proper  determination  of  those  cases.  In  the  latter  case  it  was  said: 
"  The  act  of  1875  is  not,  as  claimed  by  the  appellant,  in  conflict 
with  the  constitutional  provision  above  recited.  It  was  not  the 
purpose  or  effect  of  the  act  to  make  the  city  of  New  York  a  stock- 
holder in  the  bridge  company,  or  to  cause  it  to  loan  any  money 
or  credit  to  such  company.  It  was  the  purpose  of  the  act  to  ex- 
tinguish the  company,  and  vest  all  its  property  in  the  two  cities 
for  a  public  purpose." 

So  far  the  discussion  has  proceeded  without  noticing  the  fact 
that  the  complaint  alleges  that  the  defendant  is  a  domestic  cor- 
poration, and  if  that  is  to  be  taken  as  a  pure  allegation  of  fact, 
then  it  is  admitted  by  the  demurrer.  But  such  effect  has  not  been 
claimed  for  the  allegation  on  the  argument  before  us.  We  must 
take  notice  of  the  public  acts  authorizing  the  construction  of  the 
bridge,  and  those  acts  may  be  read  as  if  embodied  in  the  com- 
plaint, and  then  the  allegation  that  the  defendant  is  a  corporation 
is  a  mere  conclusion  of  law  not  admitted  by  the  demurrer.  We 
must  look  at  the  acts  to  see  whether  it  is  a  corporation  or  not,  and 
we  have  reached  the  conclusion,  for  the  reasons  which  we  have 
given,  that  it  is  not. 

It   follows  that  no  judgment  could  in  this  action  be  rendered 
against  "  the  trustees  of  the  New  York  and  Brooklyn  Bridge  "  as 
a  corporation. 
The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

"  It  IS  indeed  a  principle  of  law  which  has  often  been  acted  on,  that 
where  rights,  privileges  and  powers  arc  granted  by  law  to  an  association  of 
persons  by  a  collective  name,  and  there  is  no  mode  by  which  such  rights 
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can  be  enjoyed,  or  such  powers  exercised,  without  acting  :n  a  corporate 
capacity,  such  associations  are,  by  implication,  a  corporation,  so  far  as  to 
enable  them  to  exercise  the  rights  and  powers  granted."  Angcll  &  Ames 
on  Corporations,  §  78. 

While  no  precise  words  are  necessary,  legislative  intent  must  be  manifest 
SuttoWs  Hospital,  10  Coke,  30;  River  Tone  v.  Ash,  10  Barn.  &  Cress.  349; 
Liverpool  Ins,  Co.  v.  Mass.,  10  Wall.  (U.  S.)  566;  Andrews  Bros.  v.  Youngs- 
town  Coke  Co.,  86  Fed.  Rep.  585. —  Ed. 


/  * 


(b)   Under  General  Laws. 

The  Franklin   Bridge  Co.,   Plaintiffs  in  Error,   v.  Young 

Wood,   Defendant. 

14  Georgia  Reports  80  (1853). 

Assumpsit  in  Heard  Superior  Court.  Tried  before  Hill,  J., 
May  Term,  1853. 

The  Franklin  Bridge  Co.  was  incorporated  under  the  act  of  the 
legislature  of  1843,  ^o  prescribe  the  mode  of  incorporating  com- 
panies for  certain  purposes,  fay  an  order  of  the  Inferior  Court  of 
Heard  county. 

The  company  sued  Jthe  defendant,  Wpod^  for,his.subscription  to 
their  stock. 

The  defendant  pleaded  that  the  company  was  not  legally  incorpo- 
ratedj^confending  that  the  act  of  the  legislature,  referred  to,  was 
"unconstitutional  and  void. 

DpMT*afgumefiT,~t!l€Tburt  held  that  the  act  aforesaid  was  uncon- 
stitutional, and  non-suited  the  plaintiffs. 

To  this  decision  plaintiff  excepted. 

Lumpkin,  J.,  delivered  the  opinion. 

Is  the  act  of  1843,  stnd  that  of  1845,  amendatory  thereof,  pointing 
/  out  the  manner  of  creating  certain  corporations  and  defining  their 
I    rights,  privileges,  and  liabilities,  unconstitutional? 

By  the  first  section  of  the  act  of  1843  ^t  is  provided  that  "  when 
the  persons  interested  shall  desire  to  have  any  church,  camp-ground, 
manufacturing  company,  trading  company,  ice  company,  fire  com* 
pany,  theatre  company,  or  hotel  company,  bridge  company,  and 
ferry  company,  incorporated,  they  shall  petition  in  writing  the 
superior  or  inferior  court  of  the  county  where  such  association 
may  have  been  formed,  or  may  desire  to  transact  business  for  that 
purpose,  setting  forth  the  object  of  their  association,  and  the  privi- 
,Jege^they  desire  to  exercise',  together  with  the  name  and  style  by 
•  '/.which  they  desire  to  be  incorporated;  and  said  court  shall  pass" a 
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rule  or  order,  directing  said  petition  to  be  entered  of  record  on  the 
minutes  of  said  court." 

Sec.  2  enacts  that  "  when  such  rule  or  order  is  passed,  and  said 
petition  is  entered  of  record,  the  said  companies  or  associations  shall 
have  power  respectively,  under  and  by  the  name  designated  in  their 
petition^  to  have  and  use  a  conunon  seal^o  contract  and  be  con- 
tracted with  ito  sue  and  be  sued  yto  answer  and  be  answered  unto 
in  any  court  of  law  or  equity  ^  to  appoint  such  officers  as  they  may 
deem  necessary,  anc^to  make  such  rules  and  regulations  as  they 
may  think  proper  for  their  own  government,  not  contrary  to  the 
laws  of  this  state ;  but-^shall  make  no  contracts,  or  purchase  or  hold 
any  property  of  anyT^ind,  except  such  as  may  be  absolutely  neces- 
sary to  carry  into  effect  the  object  of  their  incorporation,  ^^Nothing 
herein  contained  shall  be  so  construed  as  to  confer  banking  or  in- 
surance privileges  on  any  company  or  association  herein  enumerated ; 
^'  and  the  individual  members  of  such  manufacturing,  trading,  theatre, 
ice,  and  hotel  companies  shall  be  bound  for  the  punctual  payment 
of  all  the  contracts  of  said  companies,  as  in  case  of  partnership." 

The  third  section  declares  that  "  No  company  or  association  shall 
be  incorporated  under  this  act  for  a  longer  period  than  fourteen 
years,  but  the  same  may  be  renewed  whenever  necessary,  according 
to  the  provisions  of  the  first  section  of  this  act." 

The  fourth  section  confers  upon  the  Superior  and  Inferior  Courts, 
respectively,  the  power  to  change  the  names  of  individuals. 

Sec  5.  "  For  entering  any  of  said  petitions  and  orders,  and  fur- 
nishing a  certified  copy  thereof,  the  clerk  shall  be  entitled  to  a  fee 
of  five  dollars;  except  in  cases  of  applications  by  individuals  for 
the  change  of  names  —  in  which  case  the  clerk  of  said  court  shall 
be  entitled  to  the  fee  of, one  dollar.  And  that  such  certified  copy 
shall  be  evidence  of  the  matters  therein  stated  in  any  court  of  law 
and  equity  in  this  state."    Cobb's  Digest,  542,  543. 

By  the  act  of  1845,  the  provisions  of  the  act  of  1843  are  extended 
to  all  associations  and  companies  whatever,  except  banks  and  insur- 
ance companies,  and  the  individual  members  of  all  such  incorpo- 
rations are  made  personally  liable  for  all  the  contracts  of  said  asso- 
ciations or  companies.    Ibid. 

The  argument  against  the  validity  of  the  charter  of  the  Franklin 
Bridge  Co.,  created  under  these  statutes,  is  this : 

I.  That  in  England  corporations  are  created  and  exist  by  pre- 
scription ;  by  Royal  Charter ;  and  by  Act  of  Parliament.  With  us, 
they  are  created  by  authority  of  the  legislature,  and  not  otherwise. 
That  to  establish  a  corporation  is  to  enact  a  law ;  and  that  no  power 
but  the  legislative  body  can  do  this. 
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2.  That  legislative  power  is  vested,  under  our  constitution,  in 
the  General  Assembly,  to  consist  of  a  Senate  and  House  of  Repre- 
sentatives, to  be  elected  at  stated  periods  by  the  citizens  of  the 
respective  counties. 

3.  And  that  the  General  Assembly  is  bound  to  exercise  the  power 
of  making  laws,  thus  conferred  upon  them  by  the  people,  in  the 
primordial  compact,  in  the  mode  therein  prescribed,  and  in  none 
other;  and  that  a  law  made  in  any  other  mode  is  unconstitutional 
and  void.  That  the  legislature  is  but  the  agent  of  their  constituents ; 
and  that  ^they  cannot  transfer  autfiority  delegated  to  them  to  any 
other  body,  corporate  or  otherwise  —  not  even  to  the  judiciary,  a 
co-ordinate  department  of  the  government,  unless  expressly  em- 
powered by  the  constitution  to  do  so.  That  to  do  this  would  be  to 
violate  one  of  the  fundamental  maxims  of  jurisprudence,  as  well 
as  of  political  science  —  namely,  d€legata__potestas^_  non  potest 
delegari.  That  to  do  this  would  not  only  be  to  disregard  the  con- 
stitutional inhibition,  which  is  binding  upon  the  representative,  but 
by  shifting  responsibility  introduce  innovations  upon  our  system 
which  would  result  in  the  overthrow  and  ultimate  destruction  of  our 
political  fabric. 

The  constitutional  inquiry  thus  presented  is  an  exceedingly  grave 
one.  It  reaches  far  beyond  the  case  made  in  the  bill  of  exceptions, 
and  extends  to  the  whole  range  of  topics  which  fall  under  legis- 
lative cognizance.  In  the  view  we  take,  however,  of  the  statutes 
before  us,  no  such  proposition  as  that  which  has  been  discussed  is 
presented  for  our  adjudication.  And  we  rejoice  that  it  is  so  —  not 
only  on  account  of  the  delicacy  of  the  task  in  pronouncing  an  act 
of  the  legislature  unconstitutional  and  void;  one  which  is  never 
justifiable,  unless  the  case  is  clear  and  free  from  doubt;  and  even 
then,  one  might  almost  be  forgiven  for  shrinking  from  the  perform- 
ance of  a  duty  which  would  be  productive  of  such  incalculable 
mischief  and  confusion.  Bridges  have  been  built  at  a  heavy  ex- 
pense; manufacturing  and  innumerable  other  associations  have  been 
formed  in  Georgia,  and  are  in  full  operation  under  charters  incorpo- 
rated under  this  law.  And  in  view  of  the  consequences,  any  court 
might  hesitate,  unless  the  repugnance  between  the  statute  and  the 
constitution  was  so  palpable  as  to  admit  of  no  doubt,  and  produce 
a  settled  conviction  of  their  incompatibility  with  each  other. 

4.  It  was  formerly  asserted  that  in  England  the  act  of  incorpo- 
ration must  be  the  immediate  act  of  the  King  himself,  and  that  he 
could  not  grant  a  license  to  another  to  create  a  corporation.  10 
Reports,  27.  But  Messrs.  Angell  and  Ames,  in  their  treatise  on 
Corporations,  state  that  the  law  has  since  been  settled  to  the  con- 


SEC.B.]  CORPO^tATIONS   UnDER  GENERAL   LaWS.  93 

trary ;  and  that  the  King  may  not  only  grant  a  license  to  a  subject 
to  erect  a  particular  corporation,  but  give  a  general  power,  by 
charter,  to  erect  corporations  indefinitely,  on  the  principle  that  ^m' 
facit  per  alium^  facit  per  se;  that  the  persons  to  whom  the  power 
IS  delegated  of  establishing  corporations  are  only  an  instrument  in 
the  hands  of  the  government.  I  Kyd,  50 ;  i  Black.  Comm.  Ang.  & 
Am.  63. 

Before  the  revolution  charters  of  incorporation  were  granted  by 
the  proprietaries  of  Pennsylvania  under  a  derivative  authority  from 
the  crown,  and  those  charters  have  since  been  recognized  as  valid. 
3  Wilson's  Lectures,  409.  A  similar  power  has  been  delegated  by 
file  legislature  of  Pennsylvania  with  regard  to  churches.  7  S.  ft  R. 
517.  The  acts  of  the  instrument  in  these  cases  become  the  acts  of 
the  mover  under  the  familiar  maxim  above  mentioned.  See  also  i 
Missouri  R.  5. 

5.  Our  opinion  is  that  no  legislative  power  is  delegated  to  the 
courts  by  the  acts  under  consideration.  There  is  simply  a_minis- 
jerial  act  to  be  performed  —  no  discretion  is  given  to  the  f;ovirts. 
The  duty  of  passing  the  rule  or  order  directing  the  petition  of  the 
corporators  to  be  entered  of  record  on  the  minutes  of  the  coyrt, 
setting  forth  to  the  public  the  object  of  the  association,  and  the 
privilege  they  desire  to  exercise,  together  with  the  name  and  style 
by  which  they  are  to  be  called  and  known,  is  made  obligatory  upon 
the  courts,  and  should  they  refuse  to  discharge  it  a  mandamus 
would  lie  to  coerce  them.  It  is  true  the  legislature  has  seen  fit  to 
use  the  courts  for  the  purpose  of  giving  legal  form  to  these  com- 
panies. But  it  might  have  been  done  in  any  other  way.  Under 
the  Free  Banking  Law  of  1838,  instead  of  petitioning  the  court, 
and  having  the  order  passed  and  entered  upon  its  minutes,  the  cer- 
tificate specifying  the  name  of  the  association,  its  place  of  doing 
business,  the  amount  of  its  capital  stock,  the  names  and  residence 
of  the  shareholders,  and  the  time  for  which  the  company  was 
organized  is  required  merely  to  be  proven,  and  acknowledged,  and 
recorded  in  the  office  of  the  clerk  of  the  Superior  Court  where  any 
office  of  the  association  is  established,  and  a  copy  filed  with  the 
Comptroller-General.    Cobb's  Digest,  107*  108. 

And  so  under  the  act  of  1847,  authorizing  the  citizens  of  this 
state,  and  such  others  as  they  may  associate  with  them,  to  prose- 
cute the  business  of  manufacturing,  with  corporate  powers  and 
privileges.  The  persons  who  propose  to  embark  in  that  branch  of 
business  are  required  to  draw  up  a  declaration,  specifying  the  objects 
of  their  association,  and  the  particular  branch  of  business  they  in- 
tend carrying  on,  together  with  the  name  by  which  they  will  be 
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known  as  a  corporation,  and  the  amount  of  capital  to  be  employed 
by  them;  which  declaration  is  required  to  be  first  recorded  in  the 
clerk's  office  of  the  Superior  Court  of  the  county  where  such  corpo- 
ration is  located,  and  published  once  a  week  for  two  months  in 
the  two  nearest  gazettes ;  which  being  done,  it  is  declared  that  said 
association  shall  become  a  body  corporate  and  politic,  and  known 
as  such  without  being  specially  pleaded  in  all  courts  of  law  and 
equity  in  this  state ;  to  be  governed  by  the  provisions,  and  be  subject 
to  the  liabilities  therein  specified.     Cobb's  Digest,  439,  440. 

In  these  two  instances,  and  others  which  might  be  cited,  the 
legislature  have  dispensed  with  the  action  of  the  courts,  or  of  any 
other  agency  to  carry  out  their  enactments,  with  regard  to  these 
various  associations,  which  have  become  the  usual  and  favorite 
mode  of  conducting  the  industrial  pursuits  of  the  civilized  world 
in  modern  times. 

All  these  statutes  were  complete  as  laws  when  they  came  from 
the  hands  of  the  legislature;  and  did  not  depend  for  their  force 
and  efficacy  upon  the  action  or  will  of  any  other  power.  It  is  true 
that  they  could  only  take  effect  upon  the  happening  of  some  event, 
sugh  as  the  filing  the  petition  or  declaration,  and  giving  publicity 
to  the  purpose  of  the  association  in  the  mode  prescribed  by  the  act. 
But  if  this  were  a  good  reason  for  regarding  these  statutes  as  in- 
valid, then  how  few  corporations  could  abide  the  test.  For  it  re- 
quires the  acceptance  of  the  charter  to  create  a  corporate  body, 
for  the  government  cannot  compel  persons  to  become  an  incor- 
porated body  without  their  consent.  And  this  consent,  either  express 
or  implied,  is  generally  subsequent,  in  point  of  time,  to  the  creation 
of  the  charter.  And  yet  no  charter  that  we  are  aware  of  has  been 
adjudged  invalid  because  the  law  creating  it  and  previously  defin- 
ing its  powers,  rights,  capacities,  and  liabilities  did  not  take  effect 
until  the  acceptance  of  the  corporate  body,  or  at  least  a  majority 
of  them,  was  signified. 

The  result,  therefore,  of  our  deliberation  upon  this  case  is,  that 
the  acts  of  1843  21^^  1845,  vesting  in  all  associations,  except  for 
banking  and  insurance,  the  power  of  self-incorporation,  do  not  im- 
pugn the  constitution,  and  that  the  charter  of  the  Franklin  Bridge 
Co.,  and  all  others,  created  under  them,  and  in  conformity  to  their 
provisions,  are  legal  and  valid.  With  the  policy  of  these  statutes 
we  have  nothing  to  do.  The  province  of  this  and  all  other  courts 
is  jus  dicere,  not  jus  dare. 

Judgment  reversed.* 

^  See  Morawetz  on  Corporations,  §  15,  wherein  the  author  considers  the 
power  of  the  Regents  of  the  University  of  the  State  of  New  York  to  be 
discretionary  to  a  great  extent  and  therefore  a  delegated  authority. 
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The  People  on  the  Relation  of  Edwin  J.  Fraser  v,  J.  M. 

SelfrIdge  et  aL 

$2  California  Reports  331   (1877). 

Appeal  from  the  District  Court,  Fifteenth  Judicial  District,  City 
and  County  of  San  Francisco. 

On  the  2d  day  of  March,  1876,  the  defendants  filed  in  the  office 
of  the  clerk  of  the  city  and  county  of  San  Francisco,  articles  of 
incorporation  under  the  name  of  the  "  Pacific  Homeopathic  Med- 
ical Society  of  the  State  of  California."  On  the  next  day,  a  certi- 
fied copy  of  said  articles  was  filed  in  the  office  of  the  secretary 
of  state,  and  the  secretary  issued  to  the  defendants  a  certificate 
that  a  copy  of  the  articles  containing  the  required  statement  of 
facts  had  been  filed  in  his  office.  Upon  receipt  of  such  certificate 
the  defendants  commenced  acting  as  trustees  of  said  corporation, 
and  assumed  to  be  a  corporation. 

The  complaint  contained  a  statement  of  the  facts  and  a  copy  of 
the  articles,  and  averred  that  the  defendants  had  usurped  the  fran- 
chises of  a  corporation,  and  asked  that  they  be  excluded  from  such 
franchises.  The  answer  did  not  deny  the  allegations  of  the  com- 
plaint, but  averred  that  a  majority  of  the  associates  were  present 
and  voted.  The  plaintiff  moved  for  judgment  on  the  pleadings, 
and  the  court  granted  the  motion.  The  defendants  appealed.  The 
other  facts  are  stated  in  the  opinion. 

By  the  Court: 

1.  The  right  to  be  a  corporation  is  in  itself  a  franchise;  and  to 
acquire  a  franchise  under  a  general  law,  the  prescribed  statutory 
conditions  must  be  complied  with.  The  Civil  Code  (§  594)  re- 
quires that  the  articles  of  incorporation  ^halL-among  other  mat- 
ters, "  ^et  forth     *    .* 1.^ that  a  majority  of  the  members_qf^Vl£b 

association _  *  *  i. -YOtedjit  such,  electiou*!! etc.  The  certificate 
in  this  case  altogether  omits  any  statement  in  this  respect,  and  is, 
therefore,  insufficient  to  constitute  the  association  a  corporation. 

2.  The  information  avers  that  the  claim  of  the  defendants  to  be 
a  corporation  is  based  upon  the  certificate  just  referred  to,  and  sets 
out  the  certificate  as  constituting  the  title  of  the  defendants  — 
which,  as  we  have  seen,  is  insufficient. 

3.  The  defect  appearing  upon  the  face  of  the  certificate  is  not 
aided  by  the  averment  found  in  the  answer,  that  in  point  of  fact 
a  majority  of  the  members  of  the  association  did  vote  at  the  elec- 
tion mentioned  in  the  certificate. 

Judgment  affirmed. 
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Heck  and  Pace  v.  J.  P.  McEwen  et  al. 

12  Lea  (80  Tenn.)  97  (1883). 

Appeal  from  the  Chancery  Court  at  Knoxville.     Staley,  Ch. 

Cooper,  J.,  delivered  the  opinion  of  the  court. 

The  chancellor  sustained  a  demurrer  to  this  bill,  and  the  referees 
have  reported  in  favor  of  affirming  his  decree. 

The  bill  was  filed  in  March,  1882,  to  have  declared  void  the 
charter  of  the  Coal  Creek  Mining  and  Manufacturing  Co.,  organ- 
ized in  March,  1872,  under  a  decree  .or  order  of  the  Chancery 
Court  by  virtue  of  the  act  of  1871,  c.  54.  The  complainants  each 
own  twenty-five  shares  of  the  capital  stock  of  the  company  ac- 
quired by  purchase,  and  the  defendants  own  the  residue  of  the 
stock,  the  entire  capital  stock  being  nominally  $2,500,000.  The 
property  of  the  company  consists  of  mountain  lands  principally 
valuable  for  mining  purposes. 

Charles  A.  Bulkley,  Wm.  S.  McEwen,  and  Henry  H.  Wiley 
were  the  owners  of  the  lands  mentioned  under  different  and  often 
conflicting  titles.  On  December  25,  1871,  they  entered  into  an 
agreement  in  writing,  by  which  they  agreed  to  procure  a  charter  of 
incorporation  for  mining  and  manufacturing  purposes,  and  to  con- 
vey to  the  company  or  corporation  all  the  said  lands  to  become  the 
corporate  stock,  and  to  hold  the  stock  as  follows:  Bulkley  one- 
half  and  McEwen  and  Wiley  each  one-fourth.  In  pursuance  of 
this  agreement,  they  applied  to  the  Chancery  Court  to  be  incor- 
porated under  the  provisions  of  the  act  of  the  legislature  of  1871, 
c.  54,  and,  on  March  11,  1872,  a  decree  or  order  was  made  by  that 
court  that  they,  their  associates,  successors  and  assigns,  be  incor- 
porated by  the  name  of  "  The  Coal  Creek  Mining  and  Manufac- 
turing Co.,"  with  the  right  to  sue  and  be  sued,  "  and  have  succession 
for  a  period  of  ninety-nine  years  from  and  after  the  first  day  of 
April,  1872,  with  power  to  purchase  or  lease  personal  and  real 
estate,  and  hold  and  dispose  of  the  same  in  the  same  way,  and 
to  mine  for  coal,  iron,  and  other  minerals,  manufacture  or  vend 
the  same,  and  to  have  and  enjoy  all  the  rights,  privileges,  and  im- 
munities, and  be  bound  by  all  the  restrictions,  and  subject  to  all 
the  duties  and  liabilities  prescribed  in  c.  2,  art.  4,  of  the  Code  of 
Tennessee,  from  sec.  1474  to  1497,  inclusive."  In  April,  1872, 
Bulkley,  McEwen,  and  Wiley  met  and  accepted  said  charter,  and 
assumed  to  organize  as  a  corporation  thereunder  by  electing  di- 
rectors and  officers,  and  adopting  by-la%vs.  The  capital  stock  was 
fixed  at  $2,500,000,  and  was  issued  to  the  three  contracting  parties 
in  the  proportion  stipulated  by  their  agreement.    The  complainants 
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hold  under  these  original  incorporators,  as  do  most  of  the  defend- 
ants, Bulkley  being  the  only  survivor  of  the  three,  and  he  having 
parted  with  a  portion  of  his  stock  to  some  of  his  co-defendants. 
The  capital  stock  consists  entirely  of  the  lands  conveyed  to  the 
company  by  the  original  corporators.  The  complainants  purchased 
the  stock  owned  by  them  in  good  faith,  believing  that  the  company 
was  legally  incorporated,  and  authorized  to  exercise  the  franchises 
and  carry  on  the  business  assumed  to  be  exercised  and  carried  on 
by  the  company.  The  bill  adds :  "  Your  orators  charge  that,  aside 
from  electing  officers,  bringing  suits  in  the  corporate  name,  etc., 
the  only  power  that  has  ever  been  exercised  by  said  defendants  and 
your  orators,  assuming  to  act  as  a  corporation  and  from  which 
revenues  have  been  derived,  is  the  power  to  lease  real  estate  to 
others  for  mining  upon  a  royalty  in  the  way  of  rent."  The  bill 
assumes  that  the  incorporation  was  void,  and  the  stockholders  part- 
ners under  the  firm  name  and  style  of  the  Coal  Creek  Mining  and 
Manufacturing  Co.  The  prayer  is  that  the  charter  be  declared 
void,  the  partnership  dissolved,  the  business  wound  up  and  the 
partnership  property  sold,  and  proceeds  of  sale  divided  among  the 
parties  according  to  their  respective  interests. 

The  bill  proceeds  entirely  upon  the  ground  that  the  order  of  the 
Chancery  Court  and  the  subsequent  organization  of  the  corpora- 
tion under  it  were  void,  and  that  the  complainants  and  defendants 
were  partners.  In  this  view,  the  complainants  and  defendants 
w'ould  be  partners  in  a  stock  company,  each  partner  being  inter- 
ested in  the  property  and  the  profits  in  the  proportion  of  the  stock 
owned  by  him,  and  liable  individually  for  tHe  debts  of  the  partner- 
ship, if  any  creditor  should  resort  in  the  first  instance  to  his  effects 
instead  of  the  property  of  the  firm.  But  the  partners  would  be 
bound  by  the  provisions  of  the  decree  of  incorporation  as  the  arti- 
cles of  partnership,  and  by  the  organization  formed  and  business 
conducted  under  it.  There  is  no  illegaHty  in  such  a  partnership 
nor  in  the  business.  The  articles  of  partnership,  in  this  view, 
stipulated  for  a  continuance  of  the  partnership  for  ninety-nine 
years  from  the  date  of  organization.  In  the  absence  of  any  agree- 
ment for  the  continuance  of  a  partnership  for  a  definite  period, 
any  partner  may,  of  course,  put  an  end  to  it  at  any  moment.  But 
where  the  contract  stipulates  for  a  definite  period,  the  parties  and 
their  privies  are  necessarily  bound  by  it.  No  number  of  them 
less  than  a  majority  can  call  upon  the  courts  to  violate  this  contract 
except  for  some  cause  sufficient  in  law  to  justify  the  act.  The 
utter  inability  of  carrying  on  the  business  profitably  upon  the  basis 
of  the  articles  of  agreement  is  a  well-recognized  ground  for  the 
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dissolution  of  a  partnership  in  advance  of  the  time  stipulated. 
Waters  v.  Taylor,  2  V.  &  B.  299;  Seighortncr  v.  IVeissenborn,  5 
C.  E.  Green,  177;  Brien  v.  Harriman,  i  Tenn.  Ch.  467.  There  may 
be  other  sufficient  grounds  for  such  a  dissolution.  The  only  ground 
alleged  in  the  bill  is  that  the  complainants  became  the  purchasers 
of  their  shares  of  the  stock  in  good  faith,  believing  that  the  com- 
pany was  legally  incorporated.  But  the  bill  does  not  state  that 
they  were  ignorant  of  the  facts  touching  the  organization  of  the 
company,  and  if  they  did  know  them,  their  ignorance  was  an  igno- 
rance of  law,  not  fact.  And  if  ignorant  of  the  facts,  their  remedy 
would  be  against  the  parties  under  whom  they  claim,  not  against 
co-partners  in  no  way  implicated  in  misleading  them.  Ordinarily, 
the  sale  of  an  interest  in  a  partnership  would  be  itself  a  dissolution 
of  the  firm,  but  no  such  consequence  can  follow  a  sale  of  stock 
which  the  articles  of  partnership  contemplate  shall  be  sold.  And 
persons  who  purchase  such  stock  must  be  held  bound  by  the  terms 
of  the  association,  and  cannot  be  permitted  to  put  an  end  to  the 
business  unless  they  can  show  a  controlling  equity.  No  such  equity 
is  disclosed  by  this  bill. 

By  the  act  of  1871,  the  Chancery  Court  was  authorized  to  organ- 
ize corporations  for  the  purpose  of  manufacturing  and  mining,  to 
be  regulated  and  controlled  as  prescribed  by  the  code,  from  sec. 
1452  to  1466,  inclusive,  and  with  the  general  powers  and  privileges, 
and  subject  to  the  liabilities  prescribed  by  the*  code  from  sec.  1474 
to  1497,  inclusive.  These  latter  sections  contain  general  provisions 
in  relation  to  all  private  corporations,  while  the  former  sections 
relate  to  the  powers  and  liabilities  of  corporations  created  for  the 
purpose  of  manufacturing,  quarrying,  and  mining.  In  reference 
to  this  class  of  corporations  the  act  of  1871  only  changed  the  mode 
of  their  organization.  Before  that  act,  the  corporation  might  be 
organized  in  the  mode  prescribed  by  the  code.  After  that  act,  the 
parties  interested  might  organize  the  corporation  under  an  order 
of  the  Chancery  Court,  upon  petition.  Whichever  mode  was 
adopted,  the  powers,  duties,  and  liabilities  of  the  corporation  were 
precisely  the  same.  The  act  was  no  doubt  intended  to  go  further, 
and  to  vest  the  Chancery  Court  with  jurisdiction  to  create  corpo- 
rations. The  act  was  held  to  be  constitutional  in  so  far  as  it  under- 
took to  empower  the  court  to  organize  corporations  for  the  pur- 
poses, and  with  the  franchises  granted  by  a  general  law.  Chadwell 
et  aL  ex  parte,  3  Baxt.  98 ;  Burns  et  al.  ex  parte,  i  Tenn.  Ch.  83. 
The  Chancery  Court  did,  therefore,  have  the  power  to  organize 
corporations  for  the  purpose  of  manufacturing  and  mining,  and 
might  organize  the  Coal  Creek  Co.,  in  the  mode  pursued. 
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The  Chancery  Court,  upon  the  petition  of  Bulkley,  McEwen,  and 
Wiley,  did  order,  adjudge,  and  decree,  that  they,  their  associates, 
successors  and  assigns,  be  incorporated  by  the  name  of  the  Coal 
Creek  Mining  and  Manufacturing  Co.  If  it  had  stopped  there 
the  new  corporation  would  have  had  the  general  powers  of  all 
private  corporations  prescribed  by  the  code,  §§  1474- 1494,  and 
the  particular  powers  prescribed  by  §§  1452-1466.  For  the  court 
would  have  organized  the  corporation,  and  the  statute  law  would 
have  defined  its  attributes.  The  pre-existing  mode  of  organizing 
corporations  did  not  require  anything  more  in  the  memorandum 
signed  by  the  parties  than  the  petition  and  order  of  court  thereon 
would  have  shown.  The  action  of  the  court  could  only  effect, 
and  be  evidence  of  the  organization,  the  powers  and  privileges 
being  conferred  by  the  general  statutes.  Railroad  v.  Johnson,  8 
Baxt.  332.  The  order  of  the  court  undertook  to  go  further,  and 
does  specify  some  of  the  powers  and  privileges  of  a  corporation 
for  mining  and  manufacturing,  but  not  all,  and  does  confer  some 
powers  not  authorized  by  the  general  law.  If  the  order  of  the 
court  had  been  for  the  organization  of  a  corporation  for  a  purpose 
not  provided  for  by  a  general  law,  the  order  and  organization 
would  have  been  void,  as  was  held  in  Chadwell's  case.  The  order 
in  this  case  was  for  the  organization  of  a  corporation  provided  for 
by  law,  and  was  to  that  extent  valid.  The  question  raised  by  the  / 
bill  is  whether  a  valid  organization  is  rendered  invalid  and  void  / 
by  the  fact  that  the  order  does  not  recite  or  refer  to  all  the  pro-/ 
visions  of  the  genersd  law  on  the  subject  of  the  particular  corpora-/ 
tion,  and  does  undertake  to  confer  some  powers  not  authorized  hyj 
the  general  law.  ' 

The  question  is  not  free  from  difficulty.  For,  on  the  one  hand, 
we  may  suppose  the  case  suggested  by  counsel,  where  the  order 
of  the  court  attempted  to  confer  various  powers,  none  of  which 
was  authorized  by  statute,  except  the  powers  incident  to  all  cor- 
porations by  the  common  law,  such  as  the  power  to  sue  and  be 
sued,  etc.;  and,  on  the  other  hand,  we  might  take  the  case  where 
in  an  order  undertaking  to  recite  the  statutory  privileges  one  of 
them  is  inadvertently  omitted  or  changed  in  character  by  a  clerical 
misprision.  Extreme  cases  create  exceptions,  however,  and  do  not 
form  rules.  The  general  rule  must  be  that  the  organization  of  a 
corporation  for  a  purpose  provided  for  by  law  is  good  to  the  ex- 
tent of  the  provisions  of  the  law,  neither  vitiated  by  what  may  be 
treated  as  surplusage,  nor  by  what  it  is  beyond  the  power  of  the 
court  to  confer.  And  this  for  the  reason  that  the  corporators  are 
bound  to  know  the  law,  and  to  accept  the  organization  subject  to 
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its  limitations.  It  is  not  the  organization,  but  the  matter  ultra  vires 
of  the  incorporation  that  is  void.  A  misuser  of  the  corporate  fran- 
chises may  forfeit  the  charter  upon  proper  proceedings,  but  will 
not  avoid  it  ah  initio.  The  bill,  it  is  conceded,  cannot  be  sustained 
unless  the  incorporation  is  void. 

When  the  subject  of  the  organization  of  corporations  by  the 
Chancery  Court,  under  the  act  of  1871,  came  before  me  as  chan- 
cellor, I  held  "  that  any  charter  granted  by  the  Court  of  Chancery, 
if  it  had  the  power  to  create  corporations,  to  any  one  set  of  in- 
dividuals for  a  corporate  purpose  not  conceded  by  a  general  law  to 
all  other  citizens  who  might  bring  themselves  within  it,  would 
be  clearly  unconstitutional  and  void."  I  was  also  of  opinion,  and 
so  decided,  that  any  organization  of  a  corporation  by  the  court 
for  a  purpose  not  conceded  by  a  general  law  would  he  void.  Chad- 
well  ex  parte,  1  Tenn.  Ch.  95.  These  rulings  were  affirmed  by  this 
court.  I  was,  moreover,  so  impressed  with  the  danger  of  permit- 
ting parties  to  fix  up  a  charter  to  suit  themselves,  and  to  cull  out 
from  the  code,  and  from  former  acts  of  incorporation,  such 
rights  and  privileges  as  they  might  think  would  best  suit  their 
purpose,  as  was  then  being  done  in  the  Chancery  Courts  all  over 
the  state,  that  I  was  inclined  to  think  that  such  charters,  even  for 
purposes  conceded  by  a  general  law,  would  be  void.  I  did  not 
positively  say  so,  but  that  was  my  opinion  at  the  time,  and  the 
language  used  fairly  admits  of  the  construction.  It  was  only  a 
•  dictum,  and  the  decisions  of  this  court  have  not  gone  so  far.  The 
•order  of  the  court  in  Railroad  v.  Johnson,  8  Baxt.  332,  upon  an 
:  application  to  incorporate  the  petitioners  for  the  purpose  of  build- 
ing a  railroad  which  was  authorized  by  a  general  law,  seems  to 
have  undertaken  to  set  out  the  provisions  of  the  charter,  and 
probably,  although  the  fact  does  not  distinctly  appear,  contained 
some  privileges  not  within  the  purview  of  the  statute.  McFar- 
land,  J.,  in  delivering  the  opinion  of  the  court,  said :  "  With  re- 
•gard  to  the  so-called  charter  spread  upon  the  record  of  the 
Chancery  Court,  we  need  only  say,  as  we  have  in   several  re-  , 

cent  cases,  that  the  powers  and  privileges  conferred  are  by  virtue 
of  the  general  statutes  upon  the  subject,  and  that  the  action  of 
the  court  could  only  effect  and  be  evidence  of  the  organization." 
The  question  was  distinctly  raised  in  the  unreported  case  of  E.  T, 
Williams  et  aL  v.  The  Duck  River  Valley  &  Narrow  Gauge  Rail- 
road Co.  et  aL,  decided  some  years  ago  at  Nashville.  The  rail- 
road company  in  that  case  had  been  organized  by  an  order  of  the 
Chancery  Court  with  all  the  powers  and  privileges  of  two  other 
railroad    companies    named,    and   with   the   rights,   powers,    etc.. 
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granted  to  railroad  companies  by  the  act  of  1871,  c.  54,  and  all 
amendments  thereto.  The  bill  was  filed  by  taxpayers  of  Marshall 
county  to  enjoin  the  collection  of  a  tax  levied  to  pay  the  interest 
accruing  on  the  bonds  of  the  county  issued  to  the  Duck  River 
Railroad  Co.  to  aid  in  its  construction.  This  court  held  that  under 
the  circumstances  of  the  case  the  validity  and  regularity  of  the 
proceedings  by  which  the  company  was  organized  could  not  be 
inquired  into  in  the  mode  adopted.  "  But,"  said  the  court  through 
Deaderick,  Ch.  J.,  "  we  are  of  opinion  the  charter  is  valid  as  to  all 
the  powers  conferred  by  the  act  of  1871,  and  the  amendments  there- 
to, but  not  as  to  any  powers  attempted  to  be  conferred  which  were 
included  in  the  charters  of  the  companies  mentioned  in  the  order 
of  the  Chancery  Court.''  The  inclination  of  the  court  has  been 
to  treat  the  order  of  organization  for  a  corporate  purpose  pro- 
vided for  by  a  general  law  as  valid  to  the  extent  of  the  powers  con- 
ceded by  the  general  law,  and  only  invalid  for  any  excess  of  pow- 
ers or  privileges  beyond  the  provisions  of  the  statute.  And  we 
now  so  hold  in  a  case  calling  for  a  direct  decision. 

The  report  of  the  referees  will  therefore  be  confirmed,  and  the 
decree  of  the  chancellor  affirmed  with  costs. 


(c)    Acceptance  of  Charter. 

Chasles  J.  Bonaparte  v.  The  Baltimore,  Hampden  &  Lake 

Roland  Railroad  Co.  and  others. 

75  Maryland  Reports  340  (1892). 

Appeal  from  the  Circuit  Court  for  Baltimore  County,  in  Equity. 

The  case  is  stated  in  the  opinion  of  the  court.  A  re-argument 
of  the  case  "  upon  the  question  of  the  validity  of  the  organization 
of  the  corporation  under  the  charter  of  1872,  and  the  right  to 
exercise  the  rights  and  franchises  therein  named,"  was  ordered  by 
the  court. 

Irving,  J.,  delivered  the  opinion  of  the  court. 

By  chapter  284  of  the  acts  of  the  General  Assembly  of  1872 
was  passed  the  act  entitled  "An  act  to  incorporate  the  Baltimore, 
Hampden  &  Lake  Roland  Railroad  Co."  The  first  section  of  the 
act  names  certain  persons  as  commissioners  to  take  subscriptions 
to  the  capital  stock  of  the  company ;  and  in  case  of  the  death,  res- 
ignation, or  refusal  to  serve  of  any  of  the  persons  named  as  com- 
missioners, a  majority  of  the  remaining  commissioners  were  given 
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authority  to  appoint  others.  By  the  second  section  of  the  act  the 
subscribers  to  the  stock,  and  their  successors  and  assigns,  are  de- 
clared incorporated  into  a  company  by  the  name  of  "  Baltimore, 
Hampden  &  Lake  Roland  Railroad  Co.,"  with  perpetual  succession 
under  that  name,  with  power  of  holding,  purchasing,  and  encum- 
bering property  for  the  purposes  of  the  corporation. 

The  third  section  makes  the  capital  stock  of  the  company  to 
consist  of  shares  not  exceeding  two  thousand  in  number,  of  the 
value  of  fifty  dollars  per  share;  five  dollars  of  which  was  to  be 
paid  at  the  time  of  subscription,  and  the  residue  in  such  install- 
ments as  the  president  and  directors  should  determine. 

By  the  fourth  section,  as  soon  as  five  hundred  shares  should  be 
subscribed,  the  commissioners  to  take  t!ic  subscriptions  were  author- 
ized, by  publishing  notice  as  prescribed,  to  call  a  meeting  for  the 
election  of  seven  directors,  who  on  being  elected  should  elect  a 
president,  for  whose  qualification  the  fifth  section  provides. 

The  sixth  section  gives  the  company  thus  incorporated  power  to 
construct  a  railroad  with  one  or  two  tracks  and  necessary  sidings 
for  the  transportation  of  travelers  or  freight  by  horse  power,  and 
gives  the  company  the  exclusive  use  of  any  streets  or  county  roads 
over  which  they  may  wish  to  lay  their  tracks  between  Boundary 
Avenue  and  Lake  Roland,  "  provided  said  track  or  tracks  are  con- 
structed in  such  manner  as  not  to  interfere  with  the  travel  on  said 
streets  or  roads." 

The  seventh  section  provides  for  the  condemnation  of  the  right 
of  way  and  estimating  damages  and  benefits.  The  eighth  section 
prescribes  the  rate  of  fare,  not  exceeding  five  cents  per  mile,  or  for 
the  fraction  of  one. 

The  ninth  section  authorizes  the  borrowing  of  money  to  the  ex- 
tent of  twenty-five  thousand  dollars ;  the  tenth  authorizes  the  mak- 
ing of  by-laws,  rules  and  regulations,  and  the  appointment  and 
employment  of  officers. 

The  eleventh  section  provides  "that  said  company  shall  com-' 
mence  said  railway  within  three  years   from  the  passage  of  this 
act,  and  complete  the  same  in  ten  years."    By  the  twelfth  and  last 
section  the  act  is  made  to  go  into  eflFect  upon  its  passage,  and  the 
right  to  alter,  amend,  or  repeal  is  reserved  to  the  legislature. 

The  appellant  is  a  property  owner  residing  on  Roland  avenue, 
which  is  opened  as  a  public  avenue  or  highway,  of  the  width  of 
sixty  feet,  past  his  property;  and  has  filed  his  bill  for  an  injunc- 
tion restraining  the  appellees  from  the  construction  of  their  road, 
which  has  been  begun.  He  charges  that  the  tearing  up  and  ob- 
struction of  the  avenue  as  is  proposed  is  without  lawful  authority 
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and  will  be  an  unlawful  obstruction  of  the  appellant  in  going  to 
and  from  his  premises.  He  avers  that  what  is  being  done  is  not 
for  the  purpose  of  using  horses  for  the  road,  but  with  the  design 
of  using  electricity  as  a  method  of  propulsion.  He  sets  up  in  his 
bill  and  contends  in  argument,  that  it  was  not  accepted  in  time  to 
confer  on  the  corporation  powers  which  are  claimed  for  it;  or  to 
create  a  corporation  at  all.     *     *     *     * 

For  the  purpose  of  deciding  this  case  we  need  not  consider  the 
question  whether  the  act  of  Assembly,  under  which  the  appellee 
claims  corporate  powers,  was  constitutionally  enacted.  We  may 
assume,  without  so  deciding,  that  it  was ;  for  conceding  that  it  was 
lawfully  passed,  we  are  of  opinion  that  the  appellee  never  acquired 
lawful  corporate  existence  under  it.  If  it  did  not  acquire  cor- 
porate life  under  that  act,  the  injunction  should  have  gone.  The 
statute  appointed  commissioners  to  take  subscriptions  for  the  stock 
of  the  road  it  authorized  to  be  built  upon  specified  conditions  and 
within  certain  limitations  as  to  time.  Those  commissioners  were 
not  declared  to  be  incorporated.  They  were  the  mere  agents  of 
the  state  to  offer  the  charter  to  subscribers  willing  to  accept  it 
as  offered.  State  v.  Bull,  26  Conn.  179.  Those  who  should  be- 
came subscribers  for  stock  of  the  corporation  intended  to  be 
formed  were  by  the  second  section  of  the  act  declared  incorpo- 
rated. The  act  went  into  effect  on  the  day  of  its  passage,  and 
made  a  corporation  possible,  but  the  stock  had  to  be  taken  as  pre- 
scribed before  there  would  be  incorporators  to  accept  the  charter 
offered  them.  Subscribers  to  the  extent  of  twenty-five  thousand 
dollars,  with  five  dollars  per  share  actually  paid  in,  were  necessary 
to  justify  an  organization  as  a  corporation.  Before  there  could 
be  an  acceptance  of  the  charter  and  its  conditions  and  limitations, 
subscribers  to  the  extent  mentioned  were  necessary.  They  were 
incorporated,  and  not  the  commissioners.  The  latter,  being  the 
state's  agents  to  make  the  offer,  could  not  accept  it.  They  need 
not  be  stockholders,  and  might  never  be  such;  and  until  they 
should  become  subscribers  for  stock  they  could  have  no  voice  in 
the  matter.  Confessedly  no  stock  subscriptions  were  made  till 
September,  1891 ;  which  was  more  than  nineteen  years  after  the 
passage  of  the  act  tendering  the  charter  upon  the  terms  and  lim- 
itations mentioned  in  it,  and  more  than  nine  years  after  the  time 
limited  for  completing  the  road.  Construing  the  act,  as  is  our  first 
duty,  we  think  it  intended  to  offer  the  corporate  existence  and  cor- 
porate powers  mentioned  in  the  act  to  such  stock  subscribers  as 
could  accept  the  offer  on  the  conditions  annexed.  The  commis- 
sioners named  were  charged  with  a  specific  duty.    They  could  do 
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nothing  which  the  act  did  not  authorize  them  to  do.  They  could 
offer  nothing  to  subscribers  but  what  was  given  them  to  do;  and 
it  was  their  duty  so  to  discharge  their  functions  that  the  condi- 
tions of  the  offer  might,  by  possibility,  be  complied  with.  Certain 
limitations  were  imposed  in  the  act.  The  road  was  to  be  com- 
menced within  three  years,  and  was  to  be  completed  within  ten 
years,  from  the  passage  of  the  act. 

The  commissioners  to  take  subscriptions  must  act  therefore 
within  such  time  that  subscribers  to  the  stock  who  were  to  be  the 
corporation,  could  accept  the  conditions  annexed,  and  could  make 
the  effort,  at  least,  to  do  what  was  authorized.  When,  therefore, 
the  commissioners  delayed  action  until  the  limitations  iftiposed  by 
the  act  had  fully  attached,  and  the  time  limited  for  beginning  and 
finishing  the  road  had  long  passed,  it  would  seem  to  be  dear  that 
the  powers  of  the  state's  agents  were  at  an  end;  and  their  power 
must  be  enlarged  by  legislative  action  to  justify  their  doing  ?iny- 
thing  under  the  acj.  They  had  no  right  to  offer  to  subscribers  any- 
thing but  the  charter  with  its  conditions ;  and  when  the  conditions 
became  impossible  of  compliance,  before  the  state's  agents  offered 
it  to  anybody,  it  is  clear  that  they  were  fundi  officio,  and  the  act 
itself  was  no  longer  operative.  It  perished  under  its  own  limita- 
tions, and  required  legislative  action  again  to  vitalize  it.  The 
legislature  was  influenced  by  what  was  supposed  to  be  the  public 
interest,  no  doubt,  at  the  time  when  the  act.  was  passed.  Such  a 
mode  of  conveyance  for  passengers  and  freight  was  deemed  nec- 
essary for  the  public  good  at  that  time,  and  authority  was  given  to 
form  a  corporation  to  meet  the  existing  exigency.  As  was  said  in 
the  case  of  the  State  v.  Bull,  26  Conn.  179 :  **  We  cannot  suppose 
it  was  creating  a  supernumerary  charter,  to  be  laid  away  among 
the  state  records  to  await  convenience  or  necessity  of  future 
times."  In  the  case  of  the  State  v.  Bull  the  charter  was  not  for- 
feited. That  was  not  a  case  of  forfeiture.  The  corporation  was 
declared  never  to  have  come  into  legal  existence;  that  the  com- 
missioners, acting  as  state's  agents,  had  not  acted  within  a  rea- 
sonable time,  and  had  surrendered  their  authority  by  their  delay. 
They  bad  once  offered  the  charter  for  subscription  of  stock,  and 
the  requisite  stock  was  not  taken.  Ten  years  afterward  the  com- 
missioners again  took  subscriptions,  and  the  amount  of  stock  which 
the  law  had  required  should  be  taken  before  organization  was 
I  taken,  and  the  company  proceeded  to  organize ;  but  the  court  said 
the  commissioners  on  the  part  of  the  state  to  take  subscriptions  had 
no  longer  any  authority  to  act,  and  that  the  charter  was  therefore 
not  accepted  in  time.     It  is  true  that  this  decision  was  made  in  a 
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proceeding  on  the  part  of  the  state ;  but  the  grounds  of  the  decision 
are  such  as  show  that  like  objections  ought  to  be  entertained  at  the 
suit  of  anybody  injured  by  the  doings  of  a  corporation  claiming 
existence  through  void  proceedings. 

The  acceptance  must  not  only  be  within  reasonable  Jimfir  hntjt 
must  be  of  thai  which  *s  offered,     i  Morawetz  on  Corporations,  p. 
"22  \  State  w.  Bull  J  26  ConnT'179  ^Hammond  v.  Straus,  50  Md.  12. 
In  the  last  cited  case  this  court  said  acceptance  is  essential  to  the 
existence  of  a  corporation,  and  whether  there  was  an  acceptance 
was  a  question  for  a  jury  under  the  direction  of  the  court  as  to 
what  will  amount  to  an  acceptance  —  the  case  in  which  this  court 
said  that  was  one  at  law,  where  the  existence  of  the  corporation  was 
in  issue.     Here  the  case  is  in  equity  and  the  whole  matter  is  for 
the  court.    The  legal  existence  of  a  corporation  is  always  open  for 
inquiry.    Hammond  v.  Straus,  50  Md.  12;  Smith  v.  Silver  Valley 
Mining  Co.  et  aL,  64  Md.  85 ;  Lyons  v.  Orange,  etc.,  Railroad  Co., 
32  Md.  18;  Agnew  v.  Bank  of  Gettysburg,  2  H.  &  G.  493.     Ac- 
c^tance  being  essential,  it  becomes  a  condition  precedent  to  cor- 
porate life.    Whether  that  has  been  done  within  a  reasonable  time 
is  a  question  of  law  for  the  court  on  the  facts  before  it,  for  de- 
cision by  the  court,  when  arising  in  equity,  or  for  instruction  to  a 
jury  when  the  facts  are  to  be  found  by  it.    Loring  v.  City  of  Bos- 
ton, 7  Mete.  (Mass.)  409;  Chicago  &  Great  Eastern  Railroad  Co.  v. 
Dane,  43  N.  Y.  240;  Misell  v.  Bennett,  4  Jones  (N.  C.)  429;  Ham- 
mond V.  Straus,  53  Md.  12.    The  time  for  finishing  the  road  under 
the  law  expired  in  1882,  and  no  eflFort  to  get  subscribers  appears 
to  have  been  made  up  to  that  time;  or,  if  there  was  such  effort, 
nothing  was  accomplished  until  September,   1891,  when  subscrip- 
tions were  made  and  organization  was  effected.    This  was  nearly 
ten  years  after  the  expiration  of  the  ten  years  limited  for  com- 
pleting the  road.     Was  this  an  acceptance  of  the  charter  as  of- 
fered?   It  is  admitted  that  acceptance  was  necessary,  but  the  ap- 
pellee claims  this  was  all  the  acceptance  which  was  required.    The 
terms  of  the  offer  could  not  then  be  accepted  nor  complied  with. 
They  were  impossible.     Being  impossible  of  acceptance  or  of  ex- 
ecution, counsel   for  the   appellant  most  pertinently  and   forcibly 
suggests  how  such  an  acceptance  differs  from  one  made  before 
any   limitation    ha3    attached,    and   within    undeniably   reasonable 
time,  but  with  express  rejection  of  the  time  limit.     If  that  had 
been  done,  with  the  Lyons  and  Orange  railroad  case  already  cited 
staring  at  them,  it  would  not  have  been  cor^ended  that  it  would 
have  been  a  valid  acceptance.    If  not,  why  should  it  be  a  valid  one, 
when  parties  wait  till  it  is  unnecessary  to  make  the  exception  in 
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relation  to  the  time  limit,  because  that  has,  by  the  delay,  been 
rendered  an  impossible  condition?  We  can  see  no  escape  from  the 
conclusion  that  there  is  no  difference,  and  that  counsel's  question 
can  only  be  so  answered.  But  the  appellees'  counsel  contend  that 
this  objection  cannot,  and  no  objection  to  the  valid  existence  of 
this  corporation  can  be  made  at  this  time,  and  in  this  way ;  and  that 
it  could  only  be  made  by  the  state  on  scire  facias  or  by  quo  zvar- 
ranto.  It  is  unquestionably  the  law  that  a  forfeiture  for  non-user 
or  misuser,  or  for  non-compliance  with  any  of  the  conditions  of 
the  charter,  after  the  corporation  has  once  been  legally  created 
and  invested  with  franchises,  can  only  be  availed  of  and  declared 
at  the  suit  of  the  state.  The  case  of  Canal  Co.  v.  Railroad  Co., 
4  G.  &  J.  I,  is  undeniable  authority  for  this  statement  of  the 
law,  and  we  do  not  question  it ;  but  we  do  not  think  that  case 
applies,  nor  do  any  that  have  followed  its  ruling  apply  to  the  case 
we  consider.  This  case  is  not  one  where  forfeiture  is  asked  to  be 
declared.  It  is  a  question  of  legal  birth.  If  the  corporation  had 
been  legally  born  its  life  could  only  be  forfeited  and  its  death 
declared  at  the  instance  of  the  state;  but  whether  it  ever  did 
have  life,  or  in  other  words  ever  was  born,  seems  to  us,  upon  both 
reason  and  authority,  open  to  inquiry  and  contest  at  the  instance  of 
anyone  suffering  from  its  unauthorized  acts.  If  within  a  reason- 
able time  after  the  passage  of  the  law  —  for  example,  if  before  the 
time  limit  had  attached  in  either  of  its  aspects,  the  commissioners 
had  taken  enough  subscriptions  to  enable  the  company  to  organ- 
ize, and  it  had  organized  in  acceptance  of  the  charter,  and  then 
delays  in  the  construction  of  the  road  had  occurred,  until  it  was 
impossible  to  comply  with  the  requirements  of  the  act  respecting 
the  completion  of  the  road,  then  we  c}o  not  think  anyone  could 
complain  but  the  state,  for  it  could  waive  the  conditions  and 
limitations  annexed  to  the  charter.  Had  such  a  state  of  facts  ex- 
isted the  Canal  Case,  4  G.  &  J.  i,  and  the  case  of  Hodges  et  al,  v. 
Balto.  Passenger  Raihvay  Co.  et  al.,  58  Md.  620,  and  the  other 
cases  of  like  character  cited  by  appellees,  would  have  applied,  and 
this  appellant  could  not  be  sustained  in  his  application  for  in- 
junction because  of  such  failure,  and  for  the  reason  that  the  cor- 
poration was  only  and  legally  in  existence  before  the  default  made; 
and  the  state  only  could  complain  and  ask  a  forfeiture.  This  was 
so  in  the  Canal  Case.  It  had  been  fully  invested  with  franchises, 
and  made  a  corporation  by  the  express  language  of  the  act  of  As- 
sembly. In  that  case  and  the  others  relied  on  there  was  no  ques- 
tion of  legal  existence  in  the  start.  In  Hammond  v.  Straus,  53 
Md.,  already  cited,  the  corporators  were  named,  and  declared  a 
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corporation;  but  it  was  held  to  be  a  legitimate  inquiry  whether 
the  corporation  had  accepted  the  terms  of  a  certain  charter;  and 
that  inquiry  was  made  in  a  case  where  the  state  was  no  p^rty  to 
the  proceeding.  A  corporation  as  plaintiff  asserting  rights  must 
establish  its  corporate  existence  to  maintain  its  suit.  That  is  the 
first  step,  if  its  existence  be  denied  and  put  in  issue.  If  it  has 
committed  a  wrong  and  justifies  because  of  corporate  authority 
to  do  what  is  complained  of,  it  must  establish  that  authority.  It 
will  not  do  to  say  that  because  it  claims  to  be  a  de  facto  corpora- 
tion it  must  be  assumed  to  be  a  legal  corporation  till  the  state 
claims  it  is  not.  The  common  right  of  men  to  protection  in  the 
enjoyment  of  their  rights  forbids  such  assumption.  A  corpora- 
tion cannot  gain  right  to  recognition  as  such  simply  by  claiming 
to  be  such  and  holding  itself  out  as  such.  Boyce  v.  Trustees,  etc, 
of  the  M.  E,  Church,  46  Md.  372 ;  Agnew  v.  Bank  of  Gettysburg, 
2  H.  &  G.  493.  In  the  last  cited  case  Archer,  J.,  said :  "  Upon 
authority  it  is  clear  that  the  plaintiff,  to  maintain  his  case,  must 
show  that  by  law  he  has  been  effectually  created  a  corporation." 
Franklin  Fire  Insurance  Co.  v.  Hart,  51  Md.  59;  Lyons  v.  Orange, 
Alexandria  &  Manassas  Railroad  Co.,  32  Md.  18;  and  Smith  v. 
The  Silver  Valley  Mining  Co.  et  al.,  64  Md.  85,  established  the 
same  rule  —  namely,  that  whenever  any  act  is  essentially  necessary 
to  be  done  before  a  corporation  can  be  regarded  as  in  esse,  that 
must  be  established  or  the  corporation  cannot  be  held  to  be  a  legal 
entity.    Fire  Department  of  New  York  v.  Kip,  10  Wendell,  266. 

The  act  of  1872,  chapter  284,  did  not  create  a  corporation  eo 
instanti.  It  names  as  corporator^  future  subscribers.  It  does 
use  the  term  "  hereby  created,"  but  that  means  that  when  there 
are  subscribers,  such  as  the  act  calls  for,  they  are  hereby  declared 
a  corporation.  It  provided  for  the  formation  of  a  corporation; 
but  before  there  could  be  one  in  esse  there  must  be  the  requisite 
subscribers  to  the  stock.  We  have  already  said  that  such  sub- 
scribers were  not  only  necessary,  but  they  must  accept  the  charter 
as  offered  —  that  this  became  a  condition  precedent  —  that  they 
must  be  legal  subscribers  capable  of  accepting,  and  must  accept 
within  a  reasonable  time.  We  have  seen  that,  according  to  our 
construction  of  the  statute,  the  powers  of  the  commissioners,  the 
state's  agents,  expired  when  they  could  no  longer  offer  the  char- 
ter, as  framed  by  the  legislature,  and  that  their  act  in  taking  sub- 
scriptions was  void;  and  if  so  it  follows  there  were  no  legal  sub- 
scribers. But  if  that  were  not  so,  these  subscribers  did  not  ac- 
cept within  a  reasonable  time.  It  is  not  necessary  for  us  to  estab- 
lish and  lay  down  what  in  any  given  case  is  reasonable  time;  but 
we  may  safely  say  that,  when  nothing  is  done  toward  an  organ- 
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ization  and  accqjtance  by  subscribers,  such  as  these  were,  until  the 
full  lapse  of  time  within  which  they  were  to  complete  the  road  con- 
templated by  the  legislature,  that  such  acceptance  was  not  within 
reasonable  time.  The  offer  was  not  accepted,  for  it  could  not  be 
performed.  It  was  impossible  to  do  the  thing  which  was  required. 
We  cannot  say  a  corporation  has  been  brought  into  legal  ex- 
istence which  does  not  get  some  apparent  existence  till  the 
thing  it  was  to  do  cannot  be  done;  or  that,  if  it  was  intended 
as  an  acceptance,  it  was  within  reasonable  time.  The  offer 
as  made  was  not  accepted.  If  it  accepted  at  all,  it  accepted  with- 
out limitation  whatever  as  to  time,  as  fully  as  if  it  had  said,  we 
refuse  that  condition.  To  allow  the  commissioners  the  right  to 
take  subscriptions  for  stock,  and  then  to  recognize  such  subscrib- 
ers as  competent  to  organize  after  such  a  lapse  of  time,  when  they 
could  not  execute  the  terms  of  the  contract,  would  be  violating  the 
principles,  spirit,  and  terms  of  the  act  of  Assembly.  It  would 
be  allowing  the  commissioners  to  do  what  the  legislature  did  not 
authorize  them  to  do.  It  would  be  according  to  them  the  power  to 
change  the  offer,  which  the  legislature  never  designed.  It  would 
be  allowing,  practically,  a  fraud  to  be  perpetrated  on  the  state,  the 
appellant,  and  all  in  consimili  casu;  as  diis  court  said  would  be 
the  case  against  the  corporation  under  the  circumstances  alleged  in 
the  bill  in  the  case  of  Campbell  and  Voss  v.  Poultney  et  aL,  6 
G.  &  J.  94,  if  permitted,  and  where  the  court  said  a  bill  for  in- 
junction on  the  behalf  of  a  stockholder  was  a  proper  remedy. 

It  was  certainly  not  the  intention  of  the  legislature  to  allow  the 
commissioners  appointed  under  this  statute  to  perpetuate  their  ex- 
istence indefinitely  by  filling  vacancies  from  time  to  time  as  men- 
tioned in  the  act,  so  as  to  enable  them,  at  any  distant  period,  after 
the  lapse  of  the  time  prescribed  by  the  legislature  for  doing  the 
work,  until  such  time  as  they  or  their  successors  thought  advis- 
able, and  then  to  bring  by  their  act  a  corporation  into  existence, 
at  will,  which  act  of  theirs  nobody  could  gainsay  but  the  state.  If 
the  state  did  not  intend  by  this  act  to  give  such  wonderful  powers, 
then  the  attempted  exercise  of  such  powers  was  without  warrant 
of  law,  and  accomplished  nothing  —  was  void,  and  anyone  inter- 
ested may  contest  it. 

If  that  organization  under  that  act  cannot  be  questioned  in  this 
way  at  the  instance  of  this  appellant,  then  if  the  taking  of  sub- 
scriptions and  organization  had  been  delayed  a  hundred  years,  and 
then  that  was  done  which  has  now  been  done,  nobody,  no  matter 
how  much  injured  by  its  doing,  could  complain  and  be  heard  in  the 
courts;  and  if  the  state  did  not  interfere  unexampled  injury  and 
loss  might  be  wrought  without  redress.     Although  other  agencies 
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for  meeting  the  public  convenience  might,  in  the  meantime,  have 
been  devised,  adopted,  and  introduced,  if  the  position  of  the  appel- 
lees be  sound,  a  hundred  years  hence  it  would  be  possible  for 
the  stock  to  be  taken,  the  charter  to  be  accepted,  and  the  work 
might  proceed  to  the  infinite  damage  of  people  who  had  a  right 
to  rely  on  the  act  of  Assembly  as  dead.  We  cannot  give  our 
assent  to  any  proposition  involving  such  consequences.  Even  in 
the  space  of  nineteen  years,  great  changes  will  occur  in  the  prox- 
imity of  a  great  city.  People  had  a  right  to  assume  that  this 
project  was  abandoned.  They  had  a  right  to  suppose  the  authority 
to  build  the  road  no  longer  existed,  and  to  improve,  build,  and  act 
accordingly.  They  had  a  right  to  look  to  and  rely  on  the  limita- 
tions of  the  act  of  Assembly.  For  illustration,  suppose,  after  the 
lapse  of  fifty  or  a  hundred  years,  and  the  improvement  of  prop- 
erties, as  suggested,  commissioners  had  taken  the  subscriptions,  and 
the  subscribers  claiming  corporate  powers  had  organized  and  pro- 
ceeded to  exercise  the  powers  of  eminent  domain  given  them  in 
the  seventh  section  of  the  act,  and  to  condemn  the  right  of  way 
through  such  improved  property.  Can  it  be  possible  that  under 
such  state  of  facts  the  owners  would  not  be  allowed  an  application 
for  injunction  to  question  the  rightful^  existence  of  such  corpora- 
tion? The  mind  instinctively  shrinks  from  giving  a  negative 
answer.  If,  under  such  state  of  facts,  the  existence  of  the  corpora- 
tion could  be  questioned,  and  the  owners  could  get  relief,  as,  in  our 
opinion,  there  can  be  no  doubt,  it  must  be  competent  in  this  case, 
and  any  similar  case,  to  inquire  into  the  question  whether  a  cor- 
poration has  ever  had  legal  existence.  We  have  already  cited 
numerous  authorities  in  support  of  this  view,  showing,  as  we  think, 
this  is  the  clearly  accepted  law  in  this  state,  and,  as  we  understand 
it,  the  law  in  other  states  also. 

After  careful  examination  of  the  cases  to  which  we  have  been 
cited  and  many  more,  we  have  been  able  to  find  no  case,  where  the 
law  is,  as  in  Maryland,  which  really  sustains  the  position  of  the 
appellees. 

Reversed  and  remanded. 

"That  a  man  may  refuse  a  grant,  whether  from  the  government  or  an 
individual,  seems  to  be  a  principle  too  clear  to  require  the  support  of  au- 
thorities. That  he  may  decline  to  improve  his  land  no  one  will  doubt. 
Although  the  Legislature  may  wisely  determine  that  a  certain  use  of  his 
property  will  be  highly  beneficial  to  him,  he  has  a  right  to  judge  for  himself 
on  points  of  this  nature."    Parker,  J.,  in  Ellis  v.  Marshall,  2  Mass.  269. 

Acceptance  of  the  charter  must  be  made  within  the  state  offering  it. 
Miller  v.  Etuer,  27  Me.  509. 

Alterations  of  charters  by  way  of  renewals,  extensions  and  amendments, 
require  acceptance  to  make  them  effective.  Commonwealth  v.  Cullen,  13  Pa. 
St.  133 ;  Lincoln,  etc.  Bank  v.  Richardson,  1  Me.  81. 
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.  Acceptance  may  be  implied  from  organization  and  user.  Taylor  v.  Nctju- 
berne,  2  Jones  Eq.  (N.  Car.)  141 ;  Newton  v.  Carbery,  5  Cranch  C.  C.  (U.  S.) 
632. 

A  charter  cannot  be  accepted  in  part.  Rex  v.  Westwood,  4  Barn.  &  Cress. 
781. 

Incorporation  under  general  laws  raises  the  question  as  to  the 
time  corporate  birth  takes  place.  The  jurisdictions  differ  in  answering  the 
question.  Some  insist  that  it  takes  place  only  upon  complete  organization. 
Elliott  on  Corp.  §  44;  i  Thompson,  §  40;  Owen  v.  Shepard,  19  U.  S.  App. 
336;  Loverin  v.  McLaughlin,  161  111.  417;  Walton  v.  Oliver,  49  Kans.  107: 
Others  that  the  filing  of  the  articles  gives  immediate  birth,  without  organiza- 
tion, for  at  that  moment  the  relation  of  corporator  ceases  and  that  of  stock- 
holder is  taken  on,  Wechselberg  v.  Flour  City  Nat.  Bank,  24  U.  S.  App. 
308  (U.  S.  C.  C  foi:  Wis.) ;  McHose  v.  Wheeler,  45  Pa.  St.  32;  Penobscot 
Boom  Co,  V.  Lamson,  16  Me.  224;  New  York  Fire  Dept.  v.  Kip,  10  Wend. 
(N.  Y.)  266;  Angell  &  Ames,  §  81.  Others  insist  that  in  addition  to  filing 
articles  the  stockholders  must  assume  to  act  in  a  corporate  capacity.  Fuller 
V.  Rowe,  57  N.  Y.  23;  Utley  v.  Union  Tool  Co.,  11  Gray  (Mass.),  139. 

The  maxim  that  all  things  shall  have  been  presumed  to  have  been  rightly 
and  correctly  done  is  applicable  to  acts  of  incorporation  as  to  all  other  acts. 
Bank  of  U,  S,  v.  Dandridge,  12  Wheat.  (U.  S.)  64;  Packard  v.  Old  Colony 
Ry,  Co.,  168  Mass.  92. — Ed. 


(9)    Citizenship. 

"A  corporation  must  be  named  of  some  place  as  will  distinguish  its  situa- 
tion from  that  of  others." 
Bacon's  Abridg.  Tit.  Corp.  2. 

"The  residence  of  a  corporation,  if  it  can  be  said  to  have  a  residence, 
is  necessarily  where  it  exercises  its  corporate  functions.  It  dwells  in  the 
place  where  its  business  is  done.  It  is  located  where  its  franchises  are 
exercised."    Bristol  v.  Chicago,  etc.,  Ry,  Co.,  15  111.  436. 

Being  an  artificial  person  or  body,  a  corporation  is  but  the  creature  of 
the  jurisdiction  which  brings  it  into  existence.  It  has  no  status  outside  of 
that  jurisdiction,  save  by  the  rules  of  the  comity,  and  while  under  the  comity 
rule,  it  may  engage  in  business  outside  of  the  state,  the  corporation  is  always 
regarded  as  a  citizen  of  the  state  creating  it.  .  The  reasons  for  inquiring  into 
the  citizenship  of  a  corporation  are  two- fold:  (i)  to  fix  its  control  and 
ascertain  its  duties,  corporate  functions  and  limitations,  and  (2)  to  fix  its 
Ry.  Co.,  168  Mass.  92. — Ed. 

Jonathan  H.  B.  Smith  v.  The  Silver  Valley  Mining  Co. 

and  others. 

64  Maryland  Reports  85  (1885). 

Appeal  from  the  Circuit  Court  of  Baltimore  city. 

The  case  is  stated  in  the  opinion  of  the  court. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  charter  of  the  *'  Silver  Valley  Mining  Co."  was  granted  by 
the  legislature  of  North  Carolina  by  an  act  which  was  ratified  on 
the  15th  of  February,  1861.    *     *     * 
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The  appellant  by  his  bill  in  this  case  filed  in  February,  1880, 
avers  that  in  March,  1869,  he  became  the  holder  of  a  certificate 
which  justly  and  legally  entitled  him  to  the  ownership  of  1800 
shares  of  the  capital  stock  of  this  corporation,  each  of  greater 
value  than  one  dollar,  and  his  complaint  is  that  at  a  meeting  of  the 
directors  held  in  Baltimore  in  February,  1879,  a  resolution  was 
passed  imposing  an  assessment  of  two  cents  a  share,  and  declaring 
that  if  this  was  not  paid  before  the  31st  of  March  following,  the 
stock  on  which  it  was  not  paid  should  be  forfeited  to  the  corpora- 
tion and  sold  for  its  benefit,  and  that  his  stock  was  under  this 
assessment  declared  forfeited,  and  the  form  of  a  sale  thereof  had. 
He  charges  that  the  directors  had  no  right  to  hold  a  meeting  for 
this  purpose  out  of  the  State  of  North  Carolina,  and  that  their  pro- 
ceedings in  the  premises  were  wholly  void ;  that  he  had  no  notice 
of  the  proceedings  of  this  meeting  until  many  months  afterward, 
though  he  was  and  has  been  for  many  years  a  resident  of  Balti- 
more, and  that  the  directors  and  other  authorities  of  the  corpo- 
ration did  not  wish  their  said  proceedings  to  be  known  by  him; 
that  no  suitable  or  effective  means  were  taken  to  give  notice  thereof 
even  by  advertisement  in  the  public  papers,  the  same  having  been, 
as  he  is  informed,  published  in  a  paper  which  he  does  not  take  and 
very  seldom  sees;  that  the  pretended  sale  of  his  stock  was  made 
to  Wilkins,  the  president,  and  Denison,  the  treasurer  of  the  cor- 
poration, and  that  these  pretended  proceedings  of  forfeiture  were 
carried  out  by  their  influence,  co-operating  with  other  persons  who 
are  unknown  to  him;  that  shortly  after  these  proceedings  came  to 
his  knowledge,  he  made,  through  his  counsel,  a  formal  tender  to 
the  president  of  the  amount  of  the  assessment  with  interest  thereon, 
and  demanded  to  be  reinstated  in  the  possession  and  enjoyment  of 
his  stock,  but  this  demand  was  refused;  that  all  these  proceedings 
purporting  to  forfeit  his  stock  are  merely  illusory,  have  been  car- 
ried out  for  the  benefit  of  Wilkins  and  Denison,  officers  of  the 
corporation  as  aforesaid,  and  that  they  are  not  only  void  in  law 
by  reason  of  holding  the  meeting  beyond  the  limits  of  the  state 
which  granted  the  charter,  and  by  reason  of  the  attempt  to  deprive 
him  of  his  property  without  notice  in  contravention  of  the  first 
principles  of  justice,  and  of  the  organic  law  of  the  State  of  North 
Carolina  as  it  existed  at  the  time  this  corporation  was  chartered, 
but  that  they  are  by  reason  of  the  facts  above  stated,  inequitable, 
unjust  and  in  fraud  of  his  rights.     *     *     * 

All  the  defendants  filed  a  demurrer  to  the  bill,  which  was  over- 
ruled. They  then  filed  separate  answers  in  which  they  put  the 
complainant  upon  proof  of  his  ownership  of  stock,  deny  all  the 


112  Smith  v.  Silver  Valley  Mining  Co.        [chap.il 

charges  of  combination  or  fraud,  set  out  the  proceedings  under 
which  the  forfeiture  and  sale  were  made,  and  insist  that  the  same 
were  duly  and  lawfully  conducted,  and  are  legal  and  valid.  *  *  * 
It  thus  appears  that  one  of  tiie  grounds  upon  which  the  bill 
assails  the  validity  of  the  forfeiture  is,  that  the  meeting  of  the 
directors  at  which  the  proceedings  to  that  end  were  adopted  was 
not  held  within  the  limits  of  the  sovereignty  granting  the  charter; 
but  another  question  is  presented,  and  this  goes  to  the  corporate 
existence  of  this  company  at  the  time  the  appellant  became  a  holder 
of  its  stock.  The  mere  grant  of  a  charter  like  this,  where  it  does 
not  appear  upon  the  face  of  the  incorporating  act,  or  otherwise, 
that  the  named  corporators  applied  for  it,  does  not  create  the  cor- 
porate body.  Something  more  must  be  done.  There  must  be  at 
least  an  acceptance  of  the  grant  by  a  majority  of  the  corporators, 
before  corporate  life  and  existence  can  begin.  Angell  &  Ames  on 
Corp.  (ii  ed.),  §  8i ;  Morawetz  on  Private  Corp.,  §§  14,  17; 
Boone  on  Corp.,  §  23.  Nor  is  this  a  case  in  which  acceptance  is 
to  be  presumed  or  inferred  from  the  assumption  and  exercise  of 
the  corporate  powers,  for  the  proof  clearly  shows  when,  where 
and  how  this  charter  was  accepted.  The  testimony  is  explicit  and 
without  contradiction,  that  the  named  corporators  held  their  first 
meeting  in  the  city  of  Baltimore  on  the  Sth  of  March,  1861,  less 
than  a  month  after  the  passage  of  the  act,  and  that  on  the  next 
day  (March  6,  1861)  they  accepted  the  charter  at  a  meeting  held 
by  them  at  the  same  place.  It  also  appears  that  at  the  same  time 
or  shortly  thereafter,  they  elected  a  president,  secretary  and  treas- 
urer, adopted  a  seal,  determined  upon  the  number  and  par  value 
of  the  shares  of  capital  stock,  and  in  fact  did  everything  pertaining 
to  the  organization  of  the  company,  at  meetings  held  by  them  at 
the  same  place.  In  short,  the  proof  is  direct  and  positive,  that  no 
official  meeting  either  of  the  corporators,  stockholders  or  directors 
was  ever  held  in  North  Carolina  until  the  spring  of  1882,  nearly 
two  years  after  this  bill  had  been  filed.  In  view  of  the  fact  that 
all  these  corporate  acts  are  thus  clearly  proven  to  have  been  done 
out  of  the  state  granting  the  charter,  the  question  arises  as  to  their 
validity  and  the  consequent  legal  existence  of  this  corporation  in 
March,  1869,  when  the  appellant  purchased  his  stock.  This  ques- 
tion is  as.  directly  presented  under  the  averments  of  the  bill  and 
answers  in  this  case  as  it  ever  can  be  in  a  civil  suit.  Legal  owner- 
ship of  the  stock  which  is  the  foundation  of  the  relief  prayed  is 
alleged  in  the  bill,  and  not  admitted  by  the  answers.  What,  then, 
is  the  law  upon  this  subject? 
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It  seems  to  be  well  settled  by  the  weight  of  authority  that  di- 
rectors may  hold  meetings,  have  an  office,  make  contracts,  and 
transact  a  part,  at  least,  of  the  general  business  of  the  corporation 
in  another  state,  unless  prohibited  by  local  legislation.  But  the 
directors  when  so  acting  are  not  the  corporate  body,  but  its  mere 
agents.  Angell  &  Ames  on  Corp.,  §  104 ;  Bait.  &  Ohio  R,  i?.  Co. 
ef  al.  V.  Glenn  et  qL,  28  Md.  ^587.  Nor  do  we  think  it  makes  any 
difference  as  to  the  operation  of  this  rule,  that  the  named  corpora- 
tors, as  in  this  case,  are  empowered  by  the  charter  to  manage  the 
affairs  of  the  corporation,  and  to  exercise  all  such  rights  as  the 
charter  grants,  "  as  directors  "  until  others  are  elected.  The  two 
capacities  of  corporators  and  directors  are  distinct,  and  they  can- 
not do  in  the  latter  those  acts  which  the  law  requires  them  to  do 
in  the  former  capacity.  We  find  nothing  in  this  charter  which  dis- 
penses with  the  necessary  of  its  acceptance,  and  of  organization 
under  it,  by  them  as  corporators,  and  certainly  nothing  which 
authorizes  them,  even  if  the  grant  of  such  authority  would  in  any 
case  be  valid,  to  do  these  acts  in  another  state.  But  while  the 
directors  may  thus  act  as  agents  of  the  corporation,  it  has,  ever 
since  the  decision  of  the  Supreme  Court  in  the  case  of  the  Bank 
of  Augusta  v.  Earle,  13  Peters,  519,  been  the  recognized  rule  of 
American  law,  that  a  corporation  can  have  no  legal  existence  out 
of  the  boundaries  of  the  sovereignty  by  which  it  is  enacted ;  that  it 
exists  by  force  of  the  law,  and  where  that  ceases  to  operate  the 
corporation  can  have  no  existence ;  that  it  must  dwell  in  the  place 
of  its  creation  and  cannot  migrate  to  another  sovereignty ;  and  that 
it  cannot  hold  meetings,  pass  notes,  or  do  any  corporate  acts  strictly 
so  called  outside  of  that  sovereignty.  Angell  &  Ames  on  Corp., 
§  104;  Green's  Brice's  Ultra  Vires,  442,  note  a;  Boone  on  Corp., 
§  66. 

The  two  cases  most  generally  cited  in  illustration  and  applica- 
tion of  this  rule  are  Miller  v.  Ezver,  27  Maine,  509,  and  Freeman 
v.  Machias  Water  Power  &  Mill  Co.,  38  Maine,  343.  The  former 
was  a  writ  of  entry  to  recover  a  tract  of  land  in  the  State  of  Maine, 
and  the  demandants  claimed  title  through  a  mortgage  thereof  exe- 
cuted by  the  president  and  secretary  of  the  Bluehill  Granite  Co., 
a  corporation  chartered  by  that  state  in  1836.  It  appeared  in  proof 
that  shortly  after  the  date  of  the  charter,  a  meeting  of  the  cor- 
porators, for  organization  under  it,  was  called  and  held  in  the  city 
of  New  York,  that  the  charter  was  there  accepted,  and  the  officers 
of  the  corporation,  president,  secretary,  and  directors,  were  there 
chosen;  that  at  a  meeting  of  the  directors  held  in  the  same  city 
in  April,  1837,  the  president  and  secretary  were  authorized  by  vote 
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to  execute  the  mortgage  in  question,  which  they  accordingly  did, 
and  there  was  no  proof  that  any  meeting  for  the  organization  of 
the  company,  or  for  the  choice  of  its  officers,  had  ever  been  held 
in  the  State  of  Maine.  The  court  upon  this  proof  held  that  the 
mortgage  passed  no  title  because  the  directors  who  ordered  its  exe- 
cution were  not  lawfully  chosen,  and  by  a  process  of  reasoning 
which  seems  to  us  entirely  sound,  reached  the  conclusion  and  laid 
down  the  proposition  "  that  all  votes  and  proceedings  of  persons 
professing  to  act  in  the  capacity  of  corporators  when  assembled 
without  the  bounds  of  the  sovereignty  granting  the  charter_are 
whbFly  vQidT'  The  court  also  in  its  opinion'delivered  by  Shepley, 
"Jr,'reviewed  the  only  two  cases,  those  of  Capp  v.  Lamb,  3  Fairfield, 
314,  and  McCall  v.  Byram  Manuf.  Co.,  6  Conn.  428,  which  had 
seemingly  decided  the  contrary,  and  showed  that  in  them  the  ques- 
tion was  either  not  examined  or  not  presented  for  decision. 

In  the  other  case  a  party  sued  the  corporation  for  dividends 
upon  his  stock,  which  he  alleged  had  been  illegally  forfeited.  There 
also  it  appeared  that  the  act  of  incorporation  was  passed  by  the 
legislature  of  Maine  in  March,  1836,  and  in  April  following  an 
attempted  organization  was  made  in  the  city  of  Boston,  where  the 
number  of  shares  was  determined  and  the  certificate  issued;  and 
the  court,  following  the  decision  in  Miller  v.  Ewer,  held  that  the 
stock  certificate  which  the  plaintiff  offered  as  proof  of  his  right 
being  evidenced  by  officers  chosen  in  Boston,  was  invalid,  because 
there  can  be  no  stock  in  a  non-existent  corporation,  and  that  he 
could  not  be  a  stockholder  under  any  attempted  organization  out- 
side of  the  state  granting  the  charter. 

As  we  have  said,  these  cases  have  been  generally  approved  as 
expressing  the  correct  rule  of  law  on  this  subject,  and  we  have 
found  no  subsequent  case  in  which,  upon  the  same  or  similar 
state  of  facts,  a  different  adjudication  has  been  made.  In  Keene 
and  Brady,  Trustees,  et  al.  v.  Van  Reuth,  48  Md.  184,  no  ques- 
tion as  to  the  validity  of^orporate  acts  like  those  in  the  present 
case,  done  or  attempted  to  be  done  by  corporators  out  of  the 
state  granting  the  charter,  arose  or  was  decided.  Courts  have 
sometimes  differed  as  to  what  are  corporate  acts,  and  what  are 
acts  merely  of  agents,  the  majority  holding  that  the  directors  are 
merely  agents,  while  some  hold  their  acts  as  directors  to  be  cor- 
porate acts,  but  the  cases  are  uniform  in  holding, that. Ihe-charter 
can  be  accepted  and  the  corporation  organized  pnly  withjr[  the 
limits  of  the  state  creating  jt.  Nor  do  we  see  any  good  reason 
why  this  rule  should  not  be  applied  and  enforced  when  a  proper 
case  for  its  application  arises,  in  the  tribunals  of  the  state  in  which 
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the  unauthorized  acts  are  done  or  the  suit  instituted,  as  well  as  by 
the  courts .  of  the  incorporating  state.  The  doctrine  that  a  cor- 
poration must  exist  in  the  place  of  its  creation  and  cannot 
migrate  to  another  sovereignty,  is  so  reasonable  and  just,  and  so 
firmly  embedded  in  our  jurisprudence,  that  courts  ought  to  have 
no  hesitation  in  enforcing  it.  But  it  would  be  of  little  practical 
utility  if  corporators  under  an  act  passed  by  one  state  can  leave  it 
and  go  to  another,  and  there  accept  the  charter,  effect  an  organiza- 
tion, and  thus  bring  the  corporation  into  existence  in  a  different 
sovereignty,  and  there  proceed  to  act  under  it  until  restrained  by  a 
writ  of  quo  warranto.  Such  acts  are  mere  usurpations  of  power^ 
mere  attempts  to  exercise  authority  by  persons  destitute  of  it,  and 
should,  in  our  judgment,  be  declared  inoperative  and  void,  no 
matter  what  the  consequences  may  be,  whenever  they  are,  as  they 
have  been  in  this  case,  clearly  proved,  and  a  court  is  asked  to 
grant  relief  to  a  suitor  whose  right  thereto  is  founded  upon  their 
assumed  or  supposed  validity.  There  is  no  rule  of  comity  which 
requires  one  state  to  be  made  the  birthplace  of  corporations  char- 
tered by  another. 

We  are  therefore  of  opinion  that  upon  the  facts  appearing  in 
this  record,  this  supposed  corporation  had  no  existence  at  the  time 
the  appellant  became  the  holder  of  what  purported  to  be  a  certifi- 
cate of  its  stock,  and  upon  this  ground  alone  we  rest  the  affirmance 
of  the  decree  dismissing  his  bill,  without  considering  the  other 
questions  which  have  been  argued  with  much  ability  by  counsel  for 
the  appellant. 

Decree  affirmed. 


^ 


Nashua  &  Lowell  Railroad  Corporation  v,  Boston  &  Lowell 

Railroad  Corporation. 

136  United  States  Reports  356  (1890). 

(The  statement  of  facts  has  been  omitted,  and  only  so  much  of 
the  opinion  is  given  as  relates  to  the  question  of  jurisdiction. —  Ed.) 

Field,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity  to  compel  the  defendant,  the  Boston  & 
Lowell  Railroad  Corporation,  to  account  for  various  sums  of  money 
alleged  to  have  been  received  by  it  and  used  for  its  benefit,  to 
which  the  complainant  was  entitled,  and  also  to  charge  the  defend- 
ant Hosford  personally  with  the  amount  diverted  by  him  to  that 
corporation.    The  controversy  relates  to  certain  transactions  grow- 
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ing  out  of  a  joint  traffic  contract  between  the  plaintiff  and  the 
defendant  corporations.     *     *     * 

Before  passing,  however,  upon  the  validity  of  these  claims  a 
question  raised  as  to  the  jurisdiction  of  the  Circuit  Court  must 
be  considered.  Its  jurisdiction  was  assumed  upon  the  diverse 
citizenship  of  tlie  parties,  and,  upon  the  allegations  of  the  bill, 
rightfully  assumed.  Although  a  corporation  is  not  a  citizen  of  a 
state  within  the  meaning  of  many  provisions  of  the  national  Con- 
stitution, it  is  settled  that  where  rights  of  property  or  of  action  are 
sought  to  be  enforced,  it  will  be  treated  as  a  citizen  of  tiie  state 
where  created,  within  the  clause  extending  the  judicial  power  of 
the  United  States  to  controversies  between  citizens  of  different 
states.  The  plaintiff  was  created  a  corporation  by  the  legislature 
of  New  Hampshire  in  June,  1835.  It  is  therefore  to  be  treated  as 
a  citizen  of  that  state.    Railway  Co,  v.  Whitton,  13  Wall.  270,  283. 

But  it  also  appears  that  in  April,  1836,  the  legislature  of  Massa- 
chusetts constituted  the  same  persons  a  corporation  of  that  state, 
who  had  been  thus  incorporated  in  New  Hampshire,  giving  to 
them  the  same  name  and  authorizing  the  new  corporation  to  build 
that  portion  of  the  railroad  between  Nashua,  in  New  Hampshire, 
and  Lowell,  in  Massachusetts,  lying  within  the  latter  state. 

It  also  appears  that  in  April,  1838,  the  legislature  of  Massa- 
chusetts passed  an  act  to  unite  the  two  corporations  —  the  one 
created  by  New  Hampshire  and  the  one  created  by  Massachusetts 
— -  the  first  section  of  which  was  as  follows : 

"  The  stockholders  of  the  Nashua  &  Lowell  Railroad  Cofpora- 
tion,  incorporated  by  the  legislature  of  the  State  of  New  Hamp- 
shire in  the  year  one  thousand  eight  hundred  and  thirty-five,  are 
hereby  constituted  stockholders  of  the  Nashua  &  Lowell  Railroad 
Corporation,  incorporated  by  the  legislature  of  this  commonwealth 
in  the  year  one  thousand  eight  hundred  and  thirty-six;  and  the 
said  two  corporations  are  hereby  united  into  one  corporation  by 
the  name  of  the  Nashua  &  Lowell  Railroad  Corporation;  and  all 
the  tolls,  franchises,  rights,  powers,  privileges,  and  property 
granted,  or  to  be  granted,  acquired,  or  to  be  acquired,  under  the 
authority  of  the  said  states,  shall  be  held  and  enjoyed  by  all  the 
said  stockholders  in  proportion  to  their  number  of  shares  in  either 
or  both  of  said  corporations." 

There  were  other  provisions  designed  to  enable  the  two  cor- 
porations to  conduct  their  business  as  one  corporation.  The  act, 
however,  declared  that  it  should  not  take  effect  until  the  legisla- 
ture of  New  Hampshire  had  passed  a  similar  act  uniting  the  said 
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stockholders  into  one  corporation,  nor  until  the  acts  had  been  ac- 
cepted by  the  stockholders  at  a  meeting  called  for  that  purpose. 

In  June  of  the  same  year,  1838,  the  legislature  of  New  Hamp- 
shire passed  an  act  authorizing  the  two  corporations  to  unite,  and 
providing  in  such  case  that  "  all  the  tolls,  franchises,  rights,  pow- 
ers, privileges,  and  property"  of  the  two  corporations  should  be 
hdd  and  enjoyed  by  the  stockholders  in  each  and  both  in  pro- 
portion to  their  number  of  shares  therein,  and  that  all  property 
owned,  acquired,  or  enjoyed  by  either  of  the  corporations  should 
be  taken  and  accounted  to  be  the  joint  property  of  the  stock- 
holders of  the  two  corporations,  and  that  the  two  corporations 
should  be  one  —  the  act  to  be  in  force  when  accepted  by  the  stock- 
holders of  the  corporations  at  a  meeting  called  for  that  purpose. 

It  does  not  appear,  so  far  as  disclosed  by  the  record,  except  in 
the  allegations  of  the  defendant,  that  there  was  any  formal  ac- 
ceptance of  this  act  by  the  stockholders  of  the  two  corporations; 
but  it  would  seem  that  the  corporation  acted  upon  its  supposed 
acceptance,  for  the  defendants  pleaded  to  the  jurisdiction  of  the 
court  on  the  ground  that,  by  the  legislation  mentioned,  the  com- 
plainant was  not  a  corporation  of  New  Hampshire,  and  conse- 
quently a  citizen  of  that  state,  but  was  a  corporation  of  Massa- 
chusetts, and  thus  a  citizen  of  that  state. 

In  the,  bill  as  originally  filed,  the  Nashua  corporation  was  the 
only  complainant.  By  a  subsequent  amendment  three  persons,. 
citizens  of  New  Hampshire,  stockholders  of  that  corporation,  were 
united  as  complainants.  To  the  bill,  as  thus  amended,  the  defend- 
ants pleaded  as  follows :  "  That  this  court  ought  not  to  take  fur- 
ther cognizance  of  or  sustain  the  said  bill  of  complaint,  because 
they  say  that  they,  the  said  defendants,  at  the  time  of  filing  said 
bill,  were,  and  still  are  all,  each  and  every  one  citizens  of  the  State 
of  Massachusetts,  and  that  said  plaintiflFs,  at  the  time  of  filing 
said  bill,  were  not,  and  still  are  not  all,  each  and  every  one  citizens 
of  another  state,  but  that  the  said  Nashua  &  Lowell  Railroad  Cor- 
poration, one  of  said  plaintiflFs,  at  the  time  of  filing  said  bill,  was, 
and  still  is,  a  corporation  duly  established  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Massachusetts,  and  a  citizen 
of  said  State  of  Massachusetts,  and,  at  the  time  of  filing  said  bill, 
was  not,  and  still  is  not,  a  corporation  established  and  existing  by 
the  laws  of  the  State  of  New  Hampshire,  and  a  citizen  of  said 
State  of  "New  Hampshire.  All  of  which  matters  and  things  these 
defendants  do  aver  to  be  true,  and  are  ready  to  verify.  Where- 
fore they  plead  the  same  to  the  whole  of  said  amended  bill,  and 
pray  the  judgment  of  this  honorable  court  whether  they  should  be 
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compelled  to  make  any  other  or  further  answer  to  said  bill."  This 
plea  was  argued  upon  an  agreement  as  to  the  facts. 

This  plea  was  overruled,  the  court  stating  in  its  opinion  that  it 
seemed  "  that  the  defendant  corporation  might  go  into  New  Hamp- 
shire and  there  sue  the  plaintiff,  as  a  New  Hampshire  corporation, 
in  the  Federal  Court,  although  it  could  not  bring  such  suit  in  the 
<iistrict  of  Massachusetts  against  the  New  Hampshire  corporation, 
because  no  service  upon  the  New  Hampshire  corporation  as  such 
could  be  got  in  this  district,  if  for  no  other  reason,"  and  adding 
that  "  if  the  defendant  could  sue  the  plaintiff  in  the  Federal  Court 
for  New  Hampshire,  notwithstanding  the  fact  of  the  plaintiff  being 
chartered  under  the  laws  of  both  states,  there  would  seem  to  be 
no  good  reason  why  the  plaintiff,  claiming  under  its  New  Hamp- 
shire charter,  should  not  be  allowed  to  sue  the  defendant  in  the 
Federal  Court  for  Massachusetts,  as  it  would  be  impossible  for  the 
defendant  in  such  case  to  deny  the  title  of  the  plaintiff  as  predicated 
iupon  the  New  Hampshire  charter,  or  to  deprive  the  plaintiff  of  the 
^benefits  of  its  New  Hampshire  citizenship  thus  acquired."  8  Fed. 
Rep.  458. 

A  more  satisfactory  answer  would,  perhaps,  have  been,  that 
whatever  effect  may  be  attributed  to  the  legislation  of  Massachu- 
setts in  creating  a  new  corporation  by  the  same  name  with  that 
of  the  complainant,  or  in  allowing  a  union  of  its  business  and 
property  with  that  of  the  complainant,  it  did  not  change  the  ex- 
istence of  the  complainant  as  a  corporation  of  New  Hampshire, 
nor  its  character  as  a  citizen  of  that  state,  for  the  enforcement  of 
its  rights  of  action  in  the  national  courts  against  citizens  of  other 
states.  Indeed,  no  other  state  could  by  its  legislation  change  this 
character  of  that  corporation,  however  great  the  rights  and  privi- 
leges bestowed  upon  it.  The  new  corporation  created  by  Massa- 
chusetts, though  bearing  the  same  name,  composed  of  the  same 
stockholders,  and  designed  to  accomplish  the  same  purposes,  is 
not  the  same  corporation  with  the  one  in  New  Hampshire.  Iden- 
tity of  name,  powers,  and  purposes  does  not  create  an  identity  of 
origin  or  existence,  any  more  than  any  other  statutes,  alike  in 
language,  passed  by  different  legislative  bodies,  can  properly  be 
said  to  owe  their  existence  to  both.  To  each  statute  and  to  the 
^x)rporation  created  by  it  there  can  be  but  one  legislative  paternity. 

But  on  this  point  we  will  hereafter  speak  more  at  large.  At 
present  it  is  sufficient  to  say  that  the  decision  of  the  court  over- 
ruling the  plea  in  abatement  upon  the  facts  agreed  upon  disposed 
of  the  question  of  jurisdiction  in  the  court  below.  It  is  true  the 
defendants,   in   their   answers,   subsequently  filed,   also  made  the 
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same  objection.  Formerly  the  objection  to  the  jurisdiction,  from 
a  denial  of  the  complainant's  averment  of  citizenship,  could  only 
be  raised  by  a  plea  in  abatement  or  by  demurrer,  and  not  by 
answer.  De  Sobry  v.  Nicholson,  3  Wall.  420,  423;  Sheppard  v. 
Graves,  14  How.  504,  509;  WickUffe  v.  Owings,  17  How.  47. 
This  rule  is  modified  by  the  act  of  March  3,  1875,  determining  the 
jurisdiction  of  the  Circuit  Courts  of  the  United  States.  18  Stat. 
472.  That  statute  provides  that  if  in  any  suit  commenced  in  one 
of  such  courts  "  it  shall  appear  to  the  satisfaction  of  said  Circuit 
Court,  at  any  time  after  such  suit  has  been  brought  or  removed 
thereto,  that  such  suit  does  not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within  the  jurisdiction  of  said 
Circuit  Court,  or  that  the  parties  to  said  suit  have  been  improperly 
or  collusively  made  or  joined,  either  as  plaintiffs  or  defendants, 
for  the  purpose  of  creating  a  case  cognizable  or  removable  under 
this  act,  the  said  Circuit  Court  shall  proceed  no  further  therein, 
but  shall  dismiss  the  suit  or  remand  it  to  the  court  from  which 
it  was  removed,  as  justice  may  require,  and  shall  make  such  order 
as  to  costs  as  shall  be  just." 

By  this  statute  the  time  at  which  such  objection  may  be  raised 
is  not  thus  restricted,  but  it  may  be  taken  at  any  time  after  suit 
brought  in  the  cases  mentioned.  The  principal  object  of  the 
statute  was  to  relieve  the  national  courts  from  the  necessity  of 
passing  upon  cases  where  it  was  plain  that  no  question  was  in- 
volved within  their  jurisdiction,  and  thus  free  them  from  a  con- 
sideration of  controversies  of  a  frivolous  and  questionable  char- 
acter, and  to  prevent  fraudulent  and  collusive  attempts  to  invoke 
the  jurisdiction  of  those  courts,  as  had  frequently  been  the  prac- 
tice, by  colorable  transfers  of  property  or  choses  in  action  from  a 
citizen  of  one  state  to  a  citizen  of  another,  to  enable  the  latter  to 
go  into  those  courts,  the  original  owner  still  retaining  an  interest 
in  the  property  or  choses  in  action  transferred,  or  taking  a  con- 
tract for  a  retransfer  of  the  same  to  himself  after  the  termination 
of  the  litigation.  In  such  cases  it  is  undoubtedly  the  duty  of  the 
court  below,  of  its  own  motion,  to  deny  its  jurisdiction,  and  of 
this  court,  on  appeal  or  writ  of  error,  to  see  that  that  jurisdic- 
tion has  in  no  respect  been  thus  imposed  upon.  Morris  v.  Gilman, 
129  U.  S.  315,  326;  Farmington  v.  Pillsbury,  114  U.  S.  138,  143. 

If  the  question  of  jurisdiction  could  be  raised  in  the  answers  of 
the  defendants  after  the  decision  upon  the  issue  on  the  plea  in 
abatement,  notwithstanding  the  decisions  cited  and  the  39th  Equity 
rule  of  this  court,  the  result  in  this  case,  though  not  perhaps  in 
all  cases,  would  be  the  same.    Replications  were  duly  filed  to  the 
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answers,  the  effect  of  which  was  to  deny  the  allegations  respect- 
ing the  acceptance  of  the  acts  having  for  their  object  the  union 
of  the  two  corporations,  and  those  allegations  were  entirely  un- 
supported by  the  evidence  or  by  anything  in  the  record;  and 
neither  in  the  final  decree  of  the  court,  nor  in  its  opinion,  was  any 
allusion  made  to  the  subject.  The  only  evidence  bearing  upon  the 
question  is  found  in  the  legislation  of  the  two  states.  New  Hamp- 
shire and  Massachusetts,  and  it  is  plain,  as  already  stated,  that 
no  legislation  of  Massachusetts  could  possibly  affect  the  existence 
of  the  complainant  as  a  corporation  of  New  Hampshire,  or  its 
character  as  a  citizen  of  that  state.  The  act  of  New  Hampshire 
of  1838,  while  in  terms  authorizing  the  two  corporations  to  unite, 
did  not  confer  any  new  franchise  or  right  upon  either  of  them. 
All  that  it  did  was  to  permit  the  funding  or  conversion  of  the  sep- 
arate interests  of  each  stockholder  in  each  corporation,  into  a  com- 
mon or  joint  or  undivided  interest  in  both,  and  to  declare  that 
after  the  two  corporations  were  united  all  property  owned  by 
either  should  be  considered  the  joint  property  of  the  stockholders 
of  both.  There  is  nothing  in  these  provisions  looking  to  any 
abandonment  of  its  corporate  character  as  a  creation  of  New  Hamp- 
shire or  its  citizenship  of  that  state. 

There  are  many  decisions  both  of  the  federal  and  state  courts 
which  establish  the  rule  that  however  closely  two  corpdrations  of 
different  states  may  unite  their  interests,  and  though  even  the  stock- 
holders of  the  one  may  become  the  stockholders  of  the  other  and 
their  business  be  conducted  by  the  same  director,  the  separate 
identity  of  each,  as  a  corporation  of.  the  state  by  which  it  was 
created,  and  as  a  citizen  of  the  state,  is  not  thereby  lost. 

In  Farnum  v.  Blackstonc  Canal  Co.,  i  Sumner,  46,  we  have  an 
instance  of  this  kind.  It  there  appeared  that  in  January,  1823,  the 
legislature  of  Massachusetts  created  a  corporation  by  the  name  of 
the  Blackstone  Canal  Co.,  for  the  purpose  of  constructing  a  certain 
canal  in  that  state.  It  also  appeared  that  in  June  of  that  year  the 
legislature  of  Rhode  Island  incorporated  a  company  by  the  same 
name,  the  Blackstone  Canal  Co.,  and  authorized  it  to  construct  a 
certain  canal  within  the  limits  of  that  state.  In  May,  1827,  the 
legislature  of  Rhode  Island  declared  that  the  stockholders  of  the 
Massachusetts  company  should  be  stockholders  in  the  Rhode  Island 
company  as  if  they  had  originally  subscribed  thereto,  if  both  cor- 
porations should  agree  thereto,  and  that  the  books  and  proceedings 
of  the  original  and  associated  stockholders  should  be  deemed  the 
books  of  both.  And  the  court  held  that,  though  the  two  corpora- 
tions were  created  in  adjacent  states  by  the  same  name,  to  con- 
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struct  a  canal  in  each  of  the  states,  respectively,  and  afterward 
by  subsequent  acts  were  permitted  to  unite  their  interests,  their 
separate  corporate  existence  was  not  merged,  and  that  the  legisla- 
ture only  created  a  unity  of  stock  and  interest.  In  giving  its  de- 
cision the  court,  by  Story,  J.,  said:  "Although  in  virtue  of  these 
several  acts,  the  corporations  "  (one  of  Rhode  Island  and  one  of 
Massachusetts)  "  acquired  a  unity  of  interests,  it  by  no  means  fol- 
lows that  they  ceased  to  exist  as  distinct  and  different  corporations. 
Their  powers,  their  rights,  their  privileges,  their  duties,  remained 
distinct  and  several,  as  before,  according  to  their  respective  acts  of 
incorporation.  Neither  could  exercise  the  rights,  powers,  or  privi- 
leges conferred  on  the  other.  There  was  no  corporate  identity. 
Neither  was  merged  in  the  other.  If  it  were  otherwise,  which 
became  merged  ?  The  acts  of  incorporation  create  no  merger,  and 
neither  is  pointed  out  as  survivor  or  successor.  We  must  treat  the 
case,  then,  as  one  of  distinct  corporations,  acting  within  the  sphere 
of  their  respective  charters  for  purposes  of  common  interest,  and 
not  as  a  case  where  all  the  powers  of  both  were  concentrated  in 
one.  The  union  was  of  interests  and  stocks,  and  not  a  surrender 
of  personal  identity  or  corporate  existence  by  either  corporation/' 
In  Muller  v.  Dows,  94  U.  S.  444,  447,  the  bill  averred  that  of 
the  three  complainants  two  were  citizens  and  residents  of  the 
State  of  New  York  and  one  a  citizen  and  resident  of  the  State  of 
Missouri.  The  two  original  defendants  were  corporations  — 
namely,  the  Chicago  &  Southwestern  Railway  Co.  and  the  Chicago, 
Rock  Island  &  Pacific  Railroad  Co.,  and  they  were  alleged  to  be 
citizens  of  the  State  of  Iowa.  It  was  contended  that  the  Chicago 
&  Southwestern  Railway  Co.  could  not  claim  to  be  a  corporation 
created  by  the  laws  of  Iowa,  because  it  was  formed  by  a  consoli- 
dation of  the  Iowa  company  with  another  of  the  same  name  char- 
tered by  the  laws  of  Missouri,  the  consolidation  having  been  al- 
lowed by  the  statutes  of  each  state.  Hence  it  was  argued  that  the 
corporation  was  created  by  the  laws  of  Iowa  and  of  Missouri, 
and,  as  one  of  the  plaintiffs  was  a  citizen  of  Missouri,  it  was  urged  ' 
that  the  Circuit  Court  had  no  jurisdiction.  But  the  court  replied, 
speaking  by  Strong,  J. :  "  We  cannot  assent  to  this  inference.  It 
is  true  the  provisions  of  the  statutes  of  Iowa,  respecting  railroad 
consolidation  of  roads  within  the  state  with  others  outside  of  the 
state,  were  that  any  railroad  company  organized  under  the  laws 
of  the  state,  or  that  might  thus  be  organized,  should  have  power  to 
intersect,  join,  and  unite  their  railroads  constructed  or  to  be  con- 
structed in  tfie  state,  or  in  any  adjoining  state,  at  such  point  on 
the  state  line,  or  at  any  other  point,  as  might  be  mutually  agreed 
upon  by  said  companies,  and  such  railroads  were  authorized  *to 
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merge  and  consolidate  the  stock  of  the  respective  companies,  mak- 
ing one  joint-stock  company  of  the  railroads  thus  connected.'  The 
Missouri  statutes  contained  similar  provisions;  and  with  these 
laws  in  force  the  consolidation  of  the  Chicago  &  Southwestern 
Railways  was  affected.  The  two  companies  became  one.  But  in 
the  state  of  Iowa  that  one  was  an  Iowa  corporation,  existing  under 
the  laws  of  that  state  alone.  The  laws  of  Missouri  had  no  opera- 
tion in  Iowa." 

The  case  of  The  St.  Louis,  Alton  &  Terre  Haute  Railroad  Co.  v. 
The  Indianapolis  &  St,  Louis  Railroad  Co,,  which  was  before  the 
Circuit  Court  of  the  United  States  for  the  District  of  Indiana,  and 
is  reported  in  9  Bissell,  144,  and  which  came  before  this  court  under 
the  title  of  The  Pennsylvania  Railroad  Co,  v.  The  St,  Louis,  Alton 
&  Terre  Haute  Railroad  Co,,  and  is  reported  in  118  U.  S.  290,  bears 
a  strong  resemblance  to  the  one  now  before  the  court.  In  the  bill 
the  plaintiff  was  alleged  to  be  a  corporation  created  under  the  laws 
of  Illinois,  and  the  defendants  were  alleged  to  be  corporations 
created  under  the  laws  of  Indiana  and  of  Pennsylvania.  To  the 
bill  a  plea  was  interposed  in  which  it  was  alleged  that  under  various 
acts  of  the  legislatures  of  Illinois  and  Indiana  two  corporations  were 
created,  one  the  plaintiff.  The  St.  Louis  &  Terre  Haute  Railroad  Co., 
and  the  other  the  same  company  in  name  in  Indiana ;  that  they  had 
been  consolidated  by  those  states,  and  were  so  inseparably  con- 
nected together  that  the  plaintiff  was  really  a  corporation  as  well  of 
Indiana  as  of  Illinois;  and  that,  as  some  of  the  defendants  were 
corporations  of  the  state  of  Indiana  the  court  could  not  take  juris- 
diction of  the  case.  But  the  court  held  that  the  fact  that  the  two 
corporations  created  by  different  states  had  been  consolidated  under 
the  laws  of  those  states,  and  that  the  railroad  was  operated  by. virtue 
of  that  consolidation  as  one  entire  line  of  road,  did  not  prevent  one 
of  those  corporations  from  bringing  suit  in  the  Federal  court  as  a 
corporation  of  the  state  where  it  was  created,  against  the  corpo- 
ration with  which  it  was  consolidated,  which  was  created  by  the 
other  state.  Said  the  court,  speaking  by  Drummond,  J. :  "  If  the 
defendant  corporation,  though  consolidated  with  another  of  a  differ- 
ent state,  can  be  sued  in  the  Federal  court  in  the  state  of  its  creation, 
as  a  citizen  thereof"  (referring  to  the  cases  of  Railway  Co.  v. 
IVhitton,  13  Wall.  270,  and  MulUr  Dows,  94  U.  S.  444),  "why 
can  it  not  sue  as  a  citizen  of  the  state  which  created  it?  I  can  see 
no  difference  in  principle.  It  seems  to  me  that  when  the  plaintiff 
comes  into  the  Federal  court,  if  a  corporation  of  another  state,  it  is 
clothed  with  all  the  attributes  of  citizenship  which  the  laws  of  that 
state  confer,  and  the  shareholders  of  that  corporation  must  be  con- 
clusively regarded  as  citizens  of  the  state  which  creates  the  corpo- 
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ration,  precisely  the  same  as  if  it  were  a  defendant.  So  I  do  not 
see  why,  if  the  plaintiff  in  this  case  alleges,  as  it  does,  that  it  is  a 
corporation  created  by  the  laws  of  Illinois,  it  cannot  institute  a  suit 
in  the  Circuit  Court  of  the  United  States  of  Indiana  against  a  corpo- 
ration of  that  state." 

The  case  turned  upon  the  point  whether  the  plaintiff  corporation 
of  Illinois  had  become  also  an  Indiana  corporation  so  as  to  lose  its 
existence  or  identity  and  citizenship  as  an  Illinois  corporation.  The 
court  held  in  the  negative,  that  it  still  remained  an  Illinois  corpora- 
tion, with  all  its  rights  of  action  as  such  in  the  United  States  courts. 

When  the  case  came  to  this  court  the  decision  of  the  court  below 
was  affirmed,  but  it  would  seem  that  when  it  was  considered  here 
the  plea  to  the  jurisdiction  filed  in  the  court  below  had  been  with- 
drawn. The  question  of  jurisdiction  was,  however,  exam- 
ined by  the  court  of  its  own  motion.  "  It  does  not  seem," 
said  the  court,  "  to  admit  of  question  that  a  corporation  of  one 
state  owning  property  and  doing  business  in  another  state  by  the 
permission  of  the  latter,  does  not  thereby  become  a  citizen  of  this 
state  also.  And  so  a  corporation  of  Illinois,  authorized  by  its  laws 
to  build  a  railroad  across  the  state  from  the  Mississippi  river  to  its 
eastern  boundary  may,  by  the  permission  of  the  state  of  Indiana, 
extend  its  road  a  few  miles  within  the  limits  of  the  latter,  or,  in- 
deed, through  the  entire  state,  and  may  use  and  operate  the  line  as 
one  road  by  the  permission  of  the  state,  without  thereby  becoming 
a  corporation  or  a  citizen  of  the  state  of  Indiana.  Nor  does  it  seem 
to  us  that  an  act  of  the  legislature  conferring  upon  this  corporation 
of  Illinois,  by  its  Illinois  corporate  name,  such  powers  to  enable  it 
to  use  and  control  that  part  of  the  road  within  the  state  of  Indiana, 
as  have  been  conferred  upon  it  by  the  state  which  created  it,  con- 
stitutes it  a  corporation  of  Indiana."  Pp.  295,  296.  And  again: 
''  In  a  case  where  the  corporation  already  exists,  even  if  adopted 
by  the  law  of  another  state  and  invested  with  full  corporate  powers, 
it  does  not  thereby  become  such  new  corporation  of  another  state, 
until  it  does  some  act  which  signifies  its  acceptance  of  this  legis- 
lation and  its  purpose  to  be  governed  by  it.  We  think  what  has 
occurred  between  the  state  of  Indiana  and  this  Illinois  corporation 
falls  short  of  this."     P.  296. 

Many  cases  might  be  cited  from  the  state  courts  illustrative  and 
confirmatory  of  the  doctrine  of  this  case.  In  Racine  &  Mississippi 
Railroad  Co.  v.  Farmers'  Loan  &  Trust  Co.,  49  Illinois,  331,  it 
appeared  that  in  April,  1852,  the  legislature  of  Wisconsin  incorpo- 
rated the  Racine,  Janesville  &  Mississippi  Railroad  Co.,  and  that 
the  legislature  of  Illinois,  in  February,  1853,  incorporated  the  Rock- 
ton  &  Freeport  Railroad  Co.,  both  companies  authorized  to  construct 
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railways ;  that  in  February,  1854,  these  two  companies  entered  into 
an  agreement  to  fully  merge  and  consolidate  their  capital  stock, 
powers,  privileges,  immunities,  and  franchises.  In  February,  1855, 
both  the  legislature  of  Illinois  and  the  legislature  of  Wisconsin 
changed  the  name  of  these  two  companies  to  that  of  the  Racine  & 
Mississippi  Railroad  Co.  It  also  appeared  that  in  185 1  the  Savannah 
Branch  Railroad  Co.  was  organized  under  the  general  railroad  law 
of  Illinois,  and  that  in  January,  1856,  this  company  entered  into 
articles  of  agreement  with  the  Racine  &  Mississippi  Railroad  Co., 
by  which  its  stock  was  consolidated  with  that  of  the  latter  company ; 
that  a  majority  in  interest  of  the  stockholders  of  the  Savannah 
company  ratified  the  articles;  and  that  in  1857  the  l^islature  of 
Illinois  changed  the  name  of  that  company  to  the  Racine  &  Missis- 
sippi Railroad  Co.  Thus  the  names  of  three  railroad  companies, 
created  by  three  different  states,  were  changed  to  the  same  name, 
and  were  allowed  to  be  consolidated  together  and  act  as  one  com- 
pany. The  Supreme  Court  of  Illinois  held  that  this  consolidation 
did  not  convert  them  into  one  company  in  fact.  Said  the  court: 
"  Our  view  of  the  effect  of  the  consolidation  between  the  Rockton 
company  (of  Illinois)  and  the  Wisconsin  company,  which  we  hold 
to  have  been  legally  made,  is  briefly  this :  While  it  created  a  com- 
munity of  stock  and  of  interest  between  the  two  companies,  it  did 
not  convert  them  into  one  company,  in  the  same  way  and  to  the 
same  degree  that  might  follow  a  consolidation  of  two  companies 
within  the  same  state.  Neither  Illinois  nor  Wisconsin,  in  author- 
izing the  consolidation,  can  have  intended  to  abandon  all  juris- 
diction over  its  own  corporation  created  by  itself.  Indeed,  neither 
state  could  take  jurisdiction  over  the  property  or  proceedings  of  the 
corporation  beyond  its  own  limits,  and  as  is  said  by  the  court  in 
Ohio  &  Mississippi  Railroad  v.  Wheeler,  i  Black,  286,  297,  a  corpo- 
ration 'can  have  no  existence  beyond  the  limits  of  the  state  or 
sovereignty  which  brings  it  into  life  and  endows  it  with  its  faculties 
and  powers.'" 

In  Quincy  Railroad  Bridge  Co.  v.  Adams  Co.,  88  Illinois,  615, 
619,  the  plaintiff  was  a  consolidated  corporation,  so  called,  created 
by  the  laws  of  Illinois  and  Missouri  for  bringing  the  Mississippi 
river  between  those  states.  The  plaintiff,  a  bridge  company,  to 
avoid  taxation  in  Illinois,  claimed  to  be  a  corporation  of  both  states, 
and  not  of  either  alone.  The  court  in  its  opinion  said :  "  It  is  said 
by  appellants  that  this  corporation,  although  it  derived  some  of  its 
powers,  and  in  part  its  corporate  existence,  from  this  state  (Illinois), 
derived  an  equal  part  from  the  sovereign  state  of  Missouri,  and, 
therefore,  they  are  not  a  corporation  created  under  the  laws  of 
either  state.    To  this  it  is  answered,  and  we  think  satisfactorily. 
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that  the  legislatures  of  this  state  and  of  Missouri  cannot  act  jointly, 
nor  can  any  legislation  of  the  last-named  state  have  the  least  effect 
in  creating  a  corporation  in  this  state.  Hence  th^  corporate  exist- 
ence of  appellants,  considered  as  a  corporation  of  this  state,  must 
spring  from  the  legislation  of  the  state  which  by  its  own  vigor  per- 
forms the  act.  The  states  of  Illinois  and  Missouri  have  no  power 
to  unite  in  passing  any  legislative  act.  It  is  impossible,  in  the  very 
nature  of  their  organizations,  that  they  can  do  so.  They  cannot 
so  fuse  themselves  into  a  single  sovereignty,  and  as  such  create  a 
body  politic  which  shall  be  a  corporation  of  two  states  without  being 
a  corporation  of  each  state  or  of  either  state." 

In  Chicago  &  Northwestern  Railroad  v.  The  Auditor-General, 
53  Michigan,  91,  it  appeared  that  the  general  railroad  law  of 
Michigan  made  roads  that  lie  partly  within  and  partly  without  the 
state,  taxable  on  so  much  of  their  gross  receipts  as  corresponded 
to  the  ratio  of  their  local  to  their  entire  length.  A  local  company ' 
was  consolidated  with  a  foreign  one  that  controlled  a  number  of 
other  ccunsolidated  roads  and  several  leased  lines  besides,  and  in 
considering  the  effect  of  the  consolidation  the  court  said,  speaking 
by  Cooley,  Ch.  J. :  "  It  is  familiar  law  that  each  corporation  has  its 
existence  and  domicil,  so  far  as  the  term  can  be  applicable  to  the 
artificial  person,  within  the  territory  of  the  sovereign  creating  it; 
it  comes  into  existence  there  by  an  exercise  of  sovereign  will,  and 
though  it  may  be  allowed  to  exercise  corporate  functions  within 
another  sovereignty,  it  is  impossible  to  conceive  of  one  joint  act, 
performed  simultaneously  by  two  sovereign  states,  which  shall  bring 
a  single  corporation  into  being,  except  it  be  by  compact  or  treaty. 
There  may  be  separate  consent  given  for  the  consolidation  of  corpo- 
rations separately  created;  but  when  the  two  unite  they  severally 
bring  to  the  new  entity  the  powers  and  privileges  already  possessed, 
and  the  consolidated  company  simply  exercises  in  each  jurisdiction 
the  powers  the  corporation  there  chartered  had  possessed,  and  suc- 
ceeds there  to  its  privileges." 

It  would  seem  clear,  from  the  decisions  we  have  cited,  as  well 
as  on  general  principles,  that  the  plaintiff  in  this  case  must  be  con- 
sidered simply  in  its  character  as  a  corporation  created  by  the  laws 
of  New  Hampshire,  and  as  such  a  citizen  of  that  state,  and  so. 
entitled  to  go  into  the  Circuit  Court  of  the  United  States  and  bring 
its  bill  against  a  citizen  of  any  other  state;  and  that  its  union  or 
consolidation  with  another  corporation  of  the  same  name  organized 
under  the  laws  of  Massachusetts,  did  not  extinguish  or  modify  its 
character  as  a  citizen  of  New  Hampshire,  or  give  it  any  such  addi- 
tional citizenship  in  Massachusetts  as  to  defeat  its  right  to  go  into 
the  Circuit  Court  of  the  United  States  in  that  district. 
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If  the  position  taken  by  the  defendants  could  be  maintained,  then 
they  could  sue  in  the  Federal  court  in  New  Hampshire  the  New 
Hampshire  corporation,  while  that  corporation  could  not  enforce 
its  claims  in  the  Federal  court  in  Massachusetts  against  the  Massa- 
chusetts corporation.  From  the  cases  we  have  cited,  it  is  evident 
that  by  the  general  law  railroad  corporations  created  by  two  or 
more  states,  though  joined  in  their  interests,  in  the  operation  of 
their  roads,  in  the  issue  of  their  stock,  and  in  the  division  of  their 
profits,  so  as  practically  to  be  a  single  corporation,  do  not  lose  their 
identity ;  and  that  each  one  has  its  existence  and  its  standing  in  the 
courts  of  the  country  only  by  virtue  of  the  legislation  of  the  state 
by  which  it  is  created.  The  union  of  name,  of  officers,  of  business 
and  of  property  does  not  change  their  distinctive  character  as  sepa- 
rate corporations.     *     *     * 

The  decree  of  the  court  below  will  be  reversed  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this  opinion; 
and  it  is  so  ordered. 

Fuller,  Ch.  J. ;  Gray  and  Lamar,  JJ.,  dissented  on  the  question 
of  jurisdiction. 

Blatchford,  J.,  did  not  sit  in  this  case,  or  take  any  part  in  its 
decision. 
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This  was  a  petition  for  a  writ  of  mandamus  to  the  judges  of 
the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York  to  command  them  to  take  jurisdiction  against  the 
Quincy  Mining  Company  upon  a  bill  in  equity,  filed  in  that  court 
on  September  3,  1891,  by  the  petitioner,  described  in  the  bill  as  a 
citizen  of  Massachusetts,  in  behalf  of  himself  and  other  stockholders 
of  the  Quincy  Mining  Co.,  against  "  the  Quincy  Mining  Co.,  a  corpo- 
ration duly  organized  under  the  laws  of  the  state  of  Michigan,  and 
having  a  usual  place  of  business  in  the  city,  county,  and  state  of 
New  York,'*  and  against  certain  individuals  described  in  the  bill  as 
citizens  of  the  state  of  New  York.  Upon  that  bill  a  subpoena  was 
issued,  directed  to  the  Quincy  Mining  Co.,  and,  as  appeared  by  the 
marshal's  return  thereon,  was  served  upon  it  within  the  Southern 
District  of  New  York  by  exhibiting  to  its  secretary  the  original 
subpoena  and  leaving  with  him  a  copy.  The  Quincy  Mining  Co. 
appeared  specially,  and  moved  for  an  order  to  set  aside  the  service. 

At  the  hearing  of  the  motion,  it  appeared  that  the  Quincy  Mining 
Co.  was  a  corporation  organized  for  the  purpose  of  mining  in  the 
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county  of  Houghton  in  the  upper  peninsula  of  the  state  of  Michigan, 
under  the  statute  of  Michigan  of  May  11,  1877,  c.  113,  by  §  30  of 
which  "  it  shall  be  lawful  for  any  company  associating  under  this 
act  to  provide  in  the  articles  of  association  for  having  the  business 
office  of  such  company  out  of  this  state,  and  to  hold  any  meeting 
of  the  stockholders  or  board  of  directors  of  such  company  at  such 
(^ce  so  provided  for,  but  every  such  company  having  its  business 
office  out  of  this  state  shall  have  an  office  for  the  transaction  of 
business  within  this  state,  to  be  also  designated  in  such  articles  of 
association;"  and  that  this  company,  in  its  articles  of  association, 
did  provide  as  follows :  '*  The  business  office  of  the  company  hereby 
constituted  and  formed  shall  be  in  the  city,  county  and  state  of  New 
York,  and  another  business  office  is  hereby  established  at  the  Quincy 
mine,  in  the  county  of  Houghton  and  state  of  Michigan."     . 

The  order  to  set  aside  the  service  was  granted  by  the  court,  upon 
the  ground  (as  stated  in  its  retiu"n  to  the  rule  to  show  cause  why 
the  writ  of  mandamus  should  not  issue)  "  that  said  Quincy  Mining 
Co.  is  a  corporation  created  and  existing  under  the  laws  of  the  state 
of  Michigan,  and  is  an  inhabitant  of  the  Western  District  of  Mich- 
igan, and  not  an  inhabitant  of  the  Southern  District  of  New  York." 

Gray,  J.,  after  stating  the  case  as  above,  delivered  the  opinion  of 
the  court. 

The  single  question  in  this  case  is  whether  under  the  act  of 
March  3,  1887,  c.  373,  §  i,  as  corrected  by  the  act  of  August  13, 
i888y  c.  866  (the  material  parts  of  which  are  copied  in  the  mar- 
gin*), a  corporation  incorporated  in  one  state  of  the  Union  and 

*  **  The  Circuit  Courts  of  the  United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  States,  of  all  suits  of  a  civil  nature, 
at  common  law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  of  two  thousand  dollars,  and  arising 
under  the  Constitution  or  laws  of  the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under  their  authority,  or  in  which  controversy  the 
United  States  are  plaintiffs  or  petitioners,  or  in  which  there  shall  be  a 
controversy  between  citizens  of  different  States,  in  which  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  afore- 
said, or  a  controversy  between  citizens  of  the  same  State  claiming  lands 
under  grants  of  different  States,  or  a  controversy  between  citizens  of  a 
State  and  foreign  States,  citizens  or  subjects,  in  which  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  aforesaid." 
"  But  no  person  shall  be  arrested  in  one  district  for  trial  in  another  in  any 
civil  action  before  a  Circuit  or  District  Court;  and  no  civil  suit  shall  be 
brought  before  either  of  said  courts  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district  than  that  whereof  he  is  an  in- 
habitant; but  where  the  jurisdiction  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  States,  suit  shall  be  brought  only  in 
the  district  of  the  residence  of  either  the  plaintiff  or  the  defendant."  25 
Scat  434- 
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having  a  usual  place  of  business  in  another  state  in  which  it  has 
not  been  incorporated,  may  be  sued  in  a  Circuit  Court  of  the 
United  States  held  in  the  latter  state,  by  a  citizen  of  a  different 
state. 

This  question,  upon  which  there  has  been  a  diversity  of  opinion 
in  the  Circuit  Court,  can  be  best  determined  by  a  review  of  the 
acts  of  Congress,  and  of  the  decisions  of  this  court,  regarding  the 
original  jurisdiction  of  the  Circuit  Courts  of  the  United  States 
over  suits  between  citizens  of  different  states. 

In  carrying  out  the  provisions  of  the  constitution  which  declares 
that  the  judicial  power  of  the  United  States  shall  extend  to  contro- 
versies "  between  citizens  of  different  states,"  Congress,  by  the 
Judiciary  Act  of  September  24,  1789,  c.  20,  §  11,  conferred  juris- 
diction on  the  Circuit  Court  of  suits  of  a  civil  nature,  at  conmion 
law  or  in  equity,  "  between  a  citizen  of  the  state  where  the  suit  is 
brought  and  a  citizen  of  another  state,"  and  provided  that  "no 
civil  suit  shall  be  brought "  "  against  an  inhabitant  of  the  United 
States,"  "  in  any  other  district  than  that  whereof  he  is  an  inhabitant, 
or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ." 
I  Stat.  78,  79. 

The  word  *'  inhabitant,"  in  that  act,  was  apparently  used,  not  in 
any  larger  meaning  than  "  citizen,"  but  to  avoid  the  incongruity  of 
speaking  of  a  citizen  of  anything  less  than  a  state,  when  the  intention 
was  to  cover  not  only  a  district  which  included  a  whole  state,  but 
also  two  districts  in  one  state,  like  the  districts  of  Maine  and 
Massachusetts  in  the  state  of  Massachusetts,  and  the  districts  of 
Virginia  and  Kentucky  in  the  State  of  Virginia,  established  by 
§  2  of  the  same  act.  i  Stat.  73.  It  was  held  by  this  court  from 
the  beginning  that  an  averment  that  a  party  resided  within  the  state 
or  the  district  in  which  the  suit  was  brought  was  not  sufficient  to 
support  the  jurisdiction,  because  in  the  common  use  of  words  a 
resident  might  not  be  a  citizen,  and  therefore  it  was  not  stated 
expressly  and  beyond  ambiguity  that  he  was  a  citizen  of  the  state, 
which  was  the  fact  on  which  the  jurisdiction  depended  under  the 
provisions  of  the  constitution  and  of  the  Judiciary  Act.  Bingham  v. 
Cabot,  3  Dall  382;  Turner  v.  Bank  of  North  America,  4  Dall.  8; 
Abcrcrombie  v.  Dupuis,  i  Cranch,  343:  Hodgson  v.  Bowerbank,  5 
Cranch,  303;  Brown  v.  Keene,  8  Pet.  112,  115.  The  same  rule  has 
been  maintained  to  the  present  day,  and  has  been  held  to  be  un- 
affected by  the  Fourteenth  Amendment  of  the  Constitution,  declar- 
ing that  "  all  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  state  wherein  they  reside."    Robertson  v.  Cease,  97 
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U.  S.  646;  Grace  v.  American  Insurance  Co.,  109  U.  S.  278; 
Timmonson  v.  Elyton  Land  Co.,  139  U.  S.  378;  Denny  v.  Pironi, 
141  U.  S.  121. 

By  the  act  of  May  4,  1858,  c.  27,  §  i,  it  was  enacted  that,  in  a 
state  containing  more  than  one  district,  actions  not  local  should 
**be  brought  in  the  district  in  which  the  defendant  resides,*'  or 
*'  if  there  be  two  or  more  defendants  residing  in  different  districts 
in  the  same  state,"  then  in  either  district.  11  Stat.  272.  The 
whole  purport  and  effect  of  that  act  was  not  to  enlarge,  but  to  re- 
strict and  distribute  jurisdiction.  It  applied  only  to  a  state  con- 
taining two  or  more  districts;  and  directed  suits  against  citizens 
of  such  a  state  to  be  brought  in  that  district  thereof  in  which 
they  or  either  of  them  resided.  It  did  not  subject  defend- 
ants to  any  new  liability  to  be  sued  out  of  the  state  of  which  they 
were  citizens,  but  simply  prescribed  in  which  district  of  that  state 
they  might  be  sued. 

These  provisions  of  the  acts  of  1789  and  1858  were  substantially 
re-enacted  in  §§  739,  740  of  the  Revised  Statutes. 

The  act  of  March  3,  1875,  c.  137,  §  i,  after  giving  the  Circuit 
Courts  jurisdiction  of  suits  "  in  which  there  shall  be  a  contro- 
versy between  citizens  of  different  states,"  and  enlarging  their 
jurisdiction  in  other  respects,  substantially  re-enacted  the  corre- 
sponding provision  of  the  act  of  1789,  by  providing  that  no  civil 
suit  should  be  brought  "  against  any  person  "  "  in  any  other  dis- 
trict that  that  whereof  he  is  an  inhabitant  or  in  which  he  shaH 
be  found  "  at  the  time  of  service,  with  certain  exceptions  not  af- 
fecting the  matter  now  under  consideration.     18  Stat.  47. 

The  act  of  1887,  both  in  its  original  form,  and  as  corrected  in 
1888,  re-enacts  the  rule  that  no  civil  suit  shall  be  brought  against 
any  person  in  any  other  district  than  that  whereof  he  is  an  inhab- 
itant, but  omits  the  clause  allowing  a  defendant  to  be  sued  in  the 
district  where  he  is  found,  and  adds-  this  clause :  "  But  where  the 
jurisdiction  is  founded  only  on  the  fact  that  the  action  is  between 
citizens  ©f  different  states,  suit  shall  be  brought  only  in  the  district 
of  the  residence  of  either  the  plaintiff  or  the  defendant."  24  Stat. 
552;  25  Stat.  434.  As  has  been  adjudged  by  this  court,  the  last 
clause  is  by  way  of  proviso  to  the  next  preceding  clause,  which 
forbids  any  suit  to  be  brought  in  any  other  district  than  that 
T% hereof  the  defendant  is  an  inhabitant;  and  the  effect  is  that 
"where  the  jurisdiction  is  founded  upon  any  of  the  causes  men- 
tioned in  this  section,  except  the  citizenship  of  the  parties,  it  must 
be  brought  in  the  district  of  which  the  defendant  is  an  inhabitant; 
but  where  the  jurisdiction  is  founded  solely  upon  the  fact  that  the 
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parties  are  citizens  of  different  states,  the  suit  may  be  brought 
in  the  district  in  which  either  the  plaintiff  or  the  defendant  resides. 
McCormick  Co.  v.  IValthers,  134  U.  S.  41,  43.  And  the  general 
object  of  this  act,  as  appears  upon  its  face,  and  as  has  been  often 
declared  by  this  court,  is  to  contract,  not  to  enlarge,  the  jurisdic- 
tion of  the  Circuit  Courts  of  the  United  States.  Smith  v.  Lyon, 
133  U.  S.  315,  320;  In  re  Pennsylvania  Co,,  137  U.  S.  451,  454; 
Fisk  V.  Henarie,  142  U.  S.  459,  467. 

As  to  natural  persons,  therefore,  it  cannot  be  doubted  that  the 
effect  of  this  act,  read  in  the  light  of  earlier  acts  upon  the  same 
subject,  and  of  the  judicial  construction  thereof,  is  that  the  phrase 
*'  district  of  the  residence  of  "  a  person  is  equivalent  to  "  district 
whereof  he  is  an  inhabitant,"  and  cannot  be  construed  as  giving 
jurisdiction,  by  reason  of  citizenship,  to  a  Circuit  Court  held  in  a 
state  of  which  neither  party  is  a  citizen,  but,  on  the  contrary,  re- 
stricts the  jurisdiction  to  the  district  in  which  one  of  the  parties 
resides  within  the  state  of  which  he  is  a  citizen ;  and  that  this  act, 
therefore,  having  taken  away  the  alternative,  permitted  in  the  earlier 
acts,  of  suing  a  person  in  the  district  "  in  which  he  shall  be  found," 
requires  any  suit,  the  jurisdiction  of  which  is  founded  only  on 
its  being  between  citizens  of  different  states,  to  be  brought  in  the 
state  of  which  one  is  a  citizen,  and  in  the  district  therein  of  which 
he  is  an  inhabitant  and  resident. 

In  the  case  of  a  corporation,  the  reasons  are,  to  say  the  least, 
quite  as  strong  for  holding  that  it  can  sue  and  be  sued  only  in 
the  state  and  district  in  which  it  has  been  incorporated,  or  in  the 
state  of  which  the  other  party  is  a  citizen. 

In  Bank  of  Augusta  v.  Earle,  13  Pet.  519,  588,  Chief  Justice 
Taney  said:  "  It  is  very  true  that  a  corporation  can  have  no  legal 
existence  out  of  the  boundaries  of  the  sovereignty  by  which  it  is 
created.  It  exists  only  in  contemplation  of  law,  and  by  force  of 
the  law;  and  where  that  law  ceases  to  operate,  and  is  no  longer 
obligatory,  the  corporation  can  have  no  existence.  It  must  dwell 
in  the  place  of  its  creation,  and  cannot  migrate  to  another  sov- 
ereignty. But  although  it  must  live  and  have  its  being  in  that 
state  only,  yet  it  does  not  by  any  means  follow  that  its  existence 
there  will  not  be  recognized  in  other  places;  and  its  residence  Jn 
one  state  creates  no  insuperable  objection  to  its  power  of  con- 
tracting in  another." 

This  statement  has  been  often  reaffirmed  by  this  court,  with 
some  change  of  phrase,  but  always  retaining  the  idea  that  the 
legal  existence,  the  home,  the  domicil,  the  habitat,  the  residence, 
the  citizenship  of  the  corporation  can  only  be  in  the  state  by  which 
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it  was  created,  although  it  may  do  business  in  other  states  whose 
laws  permit  it. 

In  Lafayette  Insurance  Co,  v.  French,  i8  How.  404,  in  which 
an  Indiana  corporation  was  sued  in  Indiana  upon  a  judgment  re- 
covered in  an  action  against  it  in  a  state  court  of  Ohio  upon  a  con- 
tract made  in  that  state,  this  court,  speaking  by  Mr.  Justice  Curtis, 
and  referring  to  Bank  of  Augusta  v.  Earle,  said:  "This  corpora- 
tion, existing  only  by  virtue  of  a  law  of  Indiana,  cannot  be  deemed 
to  pass  personally  beyond  the  limits  of  that  state;"  and  held  that 
it  was  bound  by  the  judgment,  because  it  had  been  allowed  by  the 
state  of  Ohio  to  make  contracts  in  that  state  only  upon  the  rea- 
sonable and  lawful  condition  of  its  agent,  residing  and  making 
contracts  there,  being  deemed  its  agent  to  receive  service  of  process 
in  suits  upon  such  contracts;  and  therefore  that  such  a  judgment 
recovered  after  such  a  notice  was  "  as  valid  as  if  the  corporation 
had  had  its  habitat  within  the  state."     18  How.  407,  408. 

"  A  corporation,"  said  Chief  Justice  Waite,  "  created  by  and 
organized  under  the  laws  of  a  particular  state,  and  having  its  prin- 
cipal office  there,  is,  under  the  constitution  and  laws,  for  the  pur- 
pose of  suing  and  being  sued,  a  citizen  of  that  state."  "  By  doings- 
business  away  from  their  legal  residence,  they  do  not  change  their 
citizenship,  but  simply  extend  the  field  of  their  operations.  They 
reside  at  home,  but  do  business  abroad."  Railroad  Co.  v.  Koontz, 
104  U.  S.  5,  II,  12.  See  also  Paul  v.  Virginia,  8  Wall.  168,  181; 
Railroad  Co,  v.  Harris,  12  Wall.  65,  81 ;  St,  Clair  v.  Cox,  106  U.  S. 
350,  354,  356;  Canada  Southern  Railway  v.  Gebhard,  109  U.  S. 

527.  537. 

The  same  doctrine  has  been  constantly  maintained  by  this  court 

in  applying  to  corporations  the  judiciary  acts  conferred  on  the 

Circuit  Courts  of  the  United  States  jurisdiction  of  suits  between 

citizens  of  different  states. 

Those  acts  have  never  named  corporations;  and  for  half  a  cen- 
tury after  the  passage  of  the  first  act  corporations  were  allowed  to 
sue  and  be  sued  in  the  Circuit  Courts,  only  when  all  the  mem- 
bers of  the  corporation  were,  and  were  alleged  to  be,  citizens  of 
the  state  which  created  the  corporation.  Bank  of  United  States  v. 
Deveaux,  5  Cranch,  61 ;  Hope  Insurance  Co.  v.  Boardman,  5 
Cranch,  57)  Sullivan  v.  Fulton  Steamboat  Co.,  6  Wheat.  450; 
Breiihaupt  v.  Bank  of  Georgia,  i  Pet.  238;  Commercial  Bank  v. 
Slocomb,  14  Pet.  60. 

But  in  Louismlle,  etc.,  Railroad  v.  Letson,  in  1844,  it  was  ad- 
judged, upon  great  consideration,  that  it  is  sufficient  to  sustain  the 
jurisdiction  that  the  corporation  is  created  by  a  different  state 
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from  that  of  which  the  opposite  party  is  a  citizen ;  and  Mr.  Justice 
Wayne  stated  that  the  court  rested  its  judgment  upon  the  ground 
'**  that  a  corporation  created  by  and  doing  business  in  a  particular 
state  is  to  be  deemed  to  all  intents  and  purposes  as  a  person,  al- 
though an  artificial  person,  an  inhabitant  of  the  same  state,  for 
the  purposes  of  its  incorporation,  capable  of  being  treated  as  a 
citizen  of  that  state,  as  much  as  a  natural  person,"  and  "is  sub- 
stantially, within  the  meaning  of  the  law,  a  citizen  of  the  state 
which  created  it,  and  where  its  business  is  done,  for  all  the  pur- 
poses of  suing  and  being  sued."  2  How.  497,  558.  And  it  has 
ever  since  been  treated  as  settled  that,  for  these  purposes,  the 
members  of  a  corporate  body  must  be  conclusively  presumed  to  be 
citizens  of  the  state  in  which  the  corporation  is  domiciled.  Mar- 
shall V.  Baltimore  &  Ohio  Railroad  Co.,  16  How.  314,  328;  Coving- 
ton Drawbridge  Co.  v.  Shepherd,  20  How.  227,  233;  Ohio  & 
Mississippi  Railroad  v.  Wheeler,  i  Black,  286,  296 ;  Muller  v.  Doufs, 
94  U.  S.  444;  Steamship  Co.  v.  Tugman,  106  U.  S.  118,  I2i; 
Memphis  &  Charleston  Railroad  v.  Alabama,  107  U.  S.  581,  585. 

In  Insurance  Co.  v.  Francis,  it  was  held  that  the  act  of  March  2, 
1867,  c.  196  (14  Stat.  558;  Rev.  Stat.  §  639,  cl.  3),  authorizing 
Tthe  removal  into  the  courts  of  the  United  States  of  suits  "  between 
^a  citizen  of  the  state  in  which  the  suit  is  brought  and  a  citizen  of 
another  state,"  did  not  warrant  the  removal  of  an  action  brought 
in  a  court  of  the  state  of  Mississippi,  in  which  the  plaintiff,  a  citizen 
of  Illinois,  alleged  that  the  defendant  was  a  corporation  created  by 
the  laws  of  New  York,  located  and  doing  business  in  Mississippi 
tinder  its  laws ;  and  Mr.  Justice  Davis,  in  delivering  judgment,  said : 
''This,  in  legal  effect,  is  an  averment  that  the  defendant  was  a 
citizen  of  New  York,  because  a  corporation  can  have  no  legal 
existence  outside  of  the  sovereignty  by  which  it  was  created.  Its 
place  of  residence  is  there,  and  can  be  nowhere  else.  Unlike  a 
natural  person,  it  cannot  change  its  domicil  at  will,  and,  although 
It  may  be  permitted  to  transact  business  where  its  charter  does  not 
operate,  it  cannot,  on  that  account,  acquire  a  residence  there."  ii 
Wall.  210,  216. 

In  Ex  parte  SchoUenberger,  96  U.  S.  369,  377,  Chief  Justice 
Waite  said:  "A  corporation  cannot  change  its  residence  or  its 
citizenship.  It  can  have  its  legal  home  only  at  the  place  where  it 
16  located  by  or  under  the  authority  of  its  charter;  but  it  may  by 
its  agents  transact  business  anywhere,  unless  prohibited  by  its 
charter,  or  excluded  by  local  laws."  The  jurisdiction  of  the  Cir- 
cuit Court  in  that  case,  as  well  as  in  New  England  Insurance  Co. 
V.  Woodworth,  11 1  U.  S.  138,  146,  was  maintained  upon  the  ground 
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that. the  defendant  corporation,  though  incorporated  in  another  state> 
yet,  by  reason  of  doing  business  in  the  state  in  which  the  suit  was 
brought,  and  having  appointed  an  agent  there  as  required  by  its  laws^ 
upon  whom  process  against  the  company  might  be  served,  was  found 
in  that  state,  within  the  meaning  of  the  act  of  March  3,  1875,  c. 
137,  §  I, .then  in  force,  and  hereinbefore  cited. 

The  statute  now  in  question,  as  already  observed,  has  repealed 
the  permission  to  sue  a  defendant  in  a  district  in  which  he  is  found, 
antl  has  peremptorily  enacted  that  "  where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between  citizens  of  different. states, 
suit  shall  be  brought  only  in  the  district  of  the  residence  of  either 
the  plaintiff  or  the  defendant."  In  a  case  between  natural  persons, 
as  has  been  seen,  this  clause  does  not  allow  the  suit  to  be  brought  in 
a  state  of  which  neither  is  a  citizen.  If  Congress,  in  framing  this 
clause,  did  not  have  corporations  in  mind,  there  is  no  reason  for 
giving  the  clause  a  looser  and  broader  construction  as  to  artificial 
persons  who  were  not  contemplated,  than  as  to  natural  persons  who 
were.  If,  as  it  is  more  reasonable  to  suppose.  Congress  did  have 
corporations  in  mind,  it  must  be  presumed  also  to  have  had  in  mind 
the  law,  as  long  and  uniformly  declared  by  this  court,  that,  within 
the  meaning  of  the  previous  acts  of  Congress  giving  jurisdiction  of 
suits  between  citizens  of  different  states,  a  corporation  could  not  be 
considered  a  citizen  or  a  resident  of  a  state  in  which  it  had  not  been 
incorporated. 

The  Quincy  Mining  Co.,  a  corporation  of  Michigan,  ^laving  ap- 
peared specially  for  the  purpose  of  taking  the  objection  that  it  could 
not  be  sued  in  the  Southern  District  of  New  York,  by  a  citizen  of 
another  state,  there  can  be  no  question  of  waiver,  such  as  has  been 
recognized  where  a  defendant  has  appeared  generally  in  a  suit  be- 
tween citizens  of  different  states,  brought  in  the  wrong  district. 
Grade  v.  Palmer,  8  Wheat.  699;  St.  Louis  &  San  Francisco  Rail- 
way  V.  McBride,  141  U.  S.  127,  131,  and  cases  cited. 

This  case  does  not  present  the  question  what  may  be  the  rule  in 
suits  against  an  alien  or  a  foreign  corporation,  which  may  be  gov- 
erned by  different  considerations.  Nor  does  it  affect  cases  in 
admirality,  for  those  have  been  adjudged  not  to  be  within  the  scope 
of  the  statute.     In  re  Louisville  Underwriters,  134  U.  S.  488. 

All  that  is  now  decided  is  that,  under  the  existing  act  of  Congress 
a  corporation,  incorporated  in  one  state  only,  cannot  be  compelled 
to  answer,  in  a  Circuit  Court  of  the  United  States  held  in  another 
state  in  which  it  has  a  usual  place,  of  business,  to  a  civil  suit,  at  law 
or  in  equity,  brought  by  a  citizen  of  a  different  state. 

Writ  of  mandamus  denied. 

Harlan,  J.,  dissented. 
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Galveston,  Harrisburg  &  San  Antonio  Railway  Co.  v, 

Gonzales. 

151  United  States  Reports  496  (1894). 

This  was  an  action  at  law  instituted  in  the  Circuit  Court  for  the 
Western  District  of  Texas  at  El  Paso  by  the  defendant  jn  error, 
Victor  Gonzales,  alleged  to  be  "  a  citizen  of  the  state  of  Chihuahua, 
in  the  Republic  of  Mexico,"  against  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Co.,  to  recover  damages  to  the  amount  of 
$4,999.  ^^^  personal  injuries. 

The  petition  alleged  the  plaintiff  to  be  "  a  citizen  of  the  state  of  Chi- 
huahua, in  the  Republic  of  Mexico,  and  that  the  defendant  is  a  corpo- 
ration duly  incorporated  under  the  laws  of  the  state  of  Texas,  and  is  a 
citizen  thereof,  operating  and  running  cars  on  the  Galveston,  Harris- 
burg &  San  Antonio  railway  track  from  the  city  of  Houston  to  the 
city  of  El  Paso  in  the  state  of  Texas,  and  is  a  common  carrier  of 
freight  and  passengers  for  hire  *  *  *  and  has  and  keeps  an 
office  and  an  agent  in  the  said  city  of  El  Paso,  Texas,  for  the  trans- 
action of  its  business,  with  W.  E.  Jesup  as  its  local  agent  in  said 
El  Paso."  The  petition  further  alleged  as  the  cause  of  plaintiff's 
action  that  after  having,  paid  his  fare  to  an  agent  of  the  defendant, 
and  entered  as  a  passenger  on  its  train  from  Valentine  station  to 
El  Paso,  he  was  forcibly  and  violently  ejected  from  the  train  while 
moving  at  the  rate  of  fifteen  miles  an  hour,  thereby  causing  him  to 
fall  to  the  ground  with  such  force  that  his  leg  was  broken,  and  he 
was  thereby  crippled  for  life ;  for  which  he  prayed  judgment  in  the 
sum  of  $4,999. 

Defendant  appeared  specially  for  the  purpose  of  objecting  to  the 
jurisdiction  of  the  court,  and  pleaded  in  abatement  "  that  never- 
theless, while  it  admits  that  defendant  operates  a  line  of  railway 
through  the  county  where  this  suit  is  pending,  and  maintains  a 
ticket  and  freight  office  and  depot,  and  has  an  agent  on  whom 
process,  under  the  laws  of  Texas,  may  be  served  there,  the  said 
defendant  is  not  an  inhabitant  of  the  judicial  district  in  which  the 
suit  is  pending ;  that  it  is  a  corporation  duly  incorporated  and  exist- 
ing under  the  laws  of  Texas,  having  its  principal  office,  habitat, 
and  domicil  in  the  city  of  Houston,  Harris  county,  Texas,  and 
beyond  and  not  within  this  judicial  district,  but  within  the  Eastern 
District  of  Texas."  Wherefore  the  defendant  prayed  judgment 
whether  the  court  had  jurisdiction,  etc. 

Plaintiff  demurred  to  this  plea,  setting  up  that  the  defendant  was 
an  inhabitant  of  the  Eastern  District  of  Texas. 
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The  case  came  on  to  be  heard  upon  this  plea  in  abatement  and 
demurrer,  and  the  court,  being  of  the  opinion  that  the  law  was  for 
the  plaintiflF,  and  that  the  court  had  jurisdiction,  sustained  the  de- 
murrer, proceeded  to  a  trial  of  the  case  upon  the  merits,  and  sub- 
mitted it  to  a  jury,  who  rendered  a  verdict  for  the  plaintiff  in  the 
sum  of  $900. 

Defendant  sued  out  this  writ  of  error  under  the  authority  of  the 
act  of  February  25,  1889,  c.  236,  25  Stat.  693,  authorizing  this  court 
to  review  questions  of  jurisdiction  of  the  Circuit  Court  without 
reference  to  amount. 

Brown,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court.* 

This  case  raises  the  question  whether  a  railway  company,  in- 
corporated under  the  laws  of  a  certain  state,  and  having  its  prin- 
cipal offices  within  one  district  of  such  state,  can  be  said  to  be  an 
inhabitant  of  another  district  of  the  same  state,  through  which  it 
operates  its  line  of  road  and  in  which  it  maintains  freight  and  ticket 
offices  and  depots. 

We  have  no  doubt  of  our  authority  under  the  act  of  February  25, 
1889,  to  review  the  decision  of  the  court  below  sustaining  its  juris- 
diction over  the  case;  and  we  have  already  held  that  the  provision 
of  the  Texas  statute  which  gives  to  a  special  appearance,  made  to 
challenge  the  court's  jurisdiction,  the  force  and  effect  of  a  general 
appearance,  so  as  to  confer  jurisdiction  over  the  person  of  the  de- 
fendant, is  not  binding  upon  the  Federal  courts  in  that  state. 
Southern  Pacific  Railway  v.  Denton,  146  U.  S.  202 ;  Mexican  Central 
Railway  v.  Pinkney,  149  U.  S.  194. 

By  section  i  of  the  act  of  August  13,  1888,  c.  866,  25  Stat. 
433,  revising  the  jurisdiction  of  the  Circuit  Courts,  it  is  enacted 
that  "  no  civil  suit  shall  be  brought  before  either  of  said  courts 
against  any  person  by  any  original  process  or  proceeding  in  any 
other  district  than  that  whereof  he  is  an  inhabitant,  but  where  the 
jurisdiction  is  founded  only  on  the  fact  that  the  action  is  between 
citizens  of  different  states,  suit  shall  be  brought  only  in  the  district 
of  the  residence  of  either  the  plaintiff  or  the  defendant;"  and  by 
Rev.  Stat.  §  740,  "  when  a  state  contains  more  than  one  district, 
every  suit  not  of  a  local  nature,  in  the  Circuit  or  District  Courts 
thereof,  against  a  single  defendant,  inhabitant  of  such  state,  must 
be  brought  in  the  district  where  he  resides."  The  above  provision 
of  the  act  of  1888  is  manifestly  a  restriction  upon  the  jurisdiction 
conferred  by  the  act  of  March  3,  1875,  c.  137,  18  Stat.  470,  which 
contained  a  similar  provision,  but  with  the  additional  privilege  of 


1  Portions  of  the  opinion  containing  a  citation  and  discussion  of  cases 
have  been  omitted. — Ed. 
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bringing  such  suit  within  any  district  "  in  which  he,"  the  defendant, 
"  shall  be  found  at  the  time  of  serving  such  process  or  commencing 
such  proceeding." 

It  will  be  noticed  that  in  this  as  well  as  in  prior  acts  regulating 
the  jurisdiction  of  the  Circuit  Courts,  a  distinction  is  made  between 
citizens  of  states  and  inhabitants  of  districts.  This  distinction  has 
been  carefully  observed  in  all  the  principal  adjudications  upon  the 
construction  of  these  statutes,  and,  for  the  purpose  of  determining 
the  habitancy  of  a  railway  corporation,  it  is  pertinent  to  refer  to 
some  of  these  cases.  In  one  of  the  eariiest  —  namely,  Picquet  v. 
Szvan,  5  Mason,  35,  46,  a  suit  was  begun  by  trustee  process  or  writ 
of  garnishment  sued  out  by  an  alien  against  a  defendant,  described 
as  "  now  commorant  of  the  city  of  Paris  in  the  kingdom  of  France, 
of  the  city  of  Boston  in  the  commonwealth  of  Massachusetts,  one 
of  the  United  States  of  America,  and  a  citizen  of  the  said  United 
States."  The  process  was  served  by  the  attachment  of  a  lot  of  land 
in  Boston  belonging  to  the  defendant,  and  by  summoning  his  agent 
to  appear  and  show  cause.  The  defendant  never  appeared  as  a 
party  to  the  suit ;  and  it  was  contended  that  the  plaintiff  was  entitled 
to  consider  him  in  default,  and  to  have  judgment.  It  was  held, 
however,  by  Story,  J.,  that  where  a  party  defendant  was  a  citizen 
of  the  United  States,  but  resident  in  a  foreign  country,  having  no 
inhabitancy  in  any  state  of  the  Union,  the  Circuit  Courts  had  no 
jurisdiction  over  him  in  a  suit  brought  by  an  alien,  though  his  prop- 
erty were  attached  in  the  district.  The  case  involved  the  con- 
struction of  that  clause  of  the  eleventh  section  of  the  Judiciary  Act 
of  September  24,  1789,  c.  20,  i  Stat.  73,  78,  which  provided  that 
"  no  civil  suit  shall  be  brought  before  either  of  said  courts  against 
an  inhabitant  of  the  United  States,  by  any  original  process  in  any 
other  district  than  that  whereof  he  is  an  inhabitant,  or  in  which  he 
shall  be  found  at  the  time  of  serving  the  writ."  It  will  be  noticed 
that  the  words  used  are  "  inhabitant  of  the  United  States,"  not 
"  inhabitant  of  a  district,"  and,  in  speaking  of  these  words,  Story,  J., 
said :  "  I  lay  no  particular  stress  upon  the  word  '  inhabitant/  and 
deem  it  a  mere  equivalent  description  of  '  citizen  '  and  '  alien '  in 
the  general  clause  conferring  jurisdiction  over  parties."  That  he 
meant  the  word  "  inhabitant "  as  "  inhabitant  of  the  United  States  " 
is  evident  from  what  follows :  "A  person  might  be  an  inhabitant, 
without  being  a  citizen ;  and  a  citizen  might  not  be  an  inhabitant, 
though  he  retain  his  citizenship.  Alienage  or  citizenship  is  one 
thing ;  and  inhabitancy,  by  which  I  understand  local  residence,  anitno 
manendi,  quite  another.  I  read,  then,  the  clause  thus :  '  No  civil  suit 
shall  be  brought  before  either  of  said  courts  against  an  alien  or  a 


SEC.  D.]  Citizenship  of  a  Corporation.  137 

citizen,  by  any  original  process,  in  any  other  district  than  that 

whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found,  at  the 

time  of  serving  the  writ/     It  cannot  be  presumed  that  Congress 

meant  to  say,  that  if  an  alien  or  a  citizen  were  not  an  inhabitant  of, 

or  commorant  in,  the  United  States,  a  suit  might  be  maintained 

against  him  in  any  district,  and  process  served  abroad  upon  him,  or 

judgment  given  against  him  without  any  notice  or  process  served 

upon  him/'     There  is  nothing  here  which  indicates  that  Story,  J., 

confounded  citizenship  of  a  state  with  inhabitancy  of  a  district. 
♦     ♦    ♦ 

These  cases  must  be  regarded  as  establishing  the  doctrine  that  a 
domestic  corporation  is  both  a  citizen  and  an  inhabitant  of  the 
state  in  which  it  is  incorporated ;  but  in  none  of  them  is  there  any 
intimation  that,  where  a  state  is  divided  into  two  districts,  a  corpo- 
ration shall  be  treated  as  an  inhabitant  of  every  district  of  st^ch 
state,  or  of  every  district  in  which  it  does  business,  or,  indeed,  of 
any  district  other  than  that  in  which  it  has  its  headquarters,  or  such 
offices  as  answer  in  the  case  of  a  corporation  to  the  dwelling  of  an 
individual. 

We  are,  therefore,  compelled  to  determine  the  question  of  the 
domicil  of  a  corporation  either  by  a  resort  to  general  principles  of 
law,  or  to  local  statutes  fixing  such  domicil.  An  individual  is 
ahnost  universally  held  to  be  an  inhabitant  of  the  place  in  which 
he  dwells,  and  though  he  do  business  for  a  long  time  in  another 
place,  he  will  not  be  regarded  as  changing  his  domicil  so  long  as 
the  animus  revertendi  continues.  Thus  in  Jopp  v.  Wood,  34  Beaven, 
88;  S.  C.  4  De  G.,  J.  &  S.  616,  it  was  held  that  Scotchman  engaged 
in  business  in  India  for  twenty-five  years  did  not  thereby  change 
his  domicil.  And  in  In  re  Capdevielle,  2  H.  &  C.  985,  it  was 
similarly  held  with  regard  to  a  Frenchman  who  had  resided  and 
engaged  in  business  in  England  for  twenty-nine  years.  In  the  case 
of  a  corporation  the  question  of  inhabitancy  must  be  determined, 
not  by  the  residence  of  any  particular  officer,  but  by  the  principal 
offices  of  the  corporation,  where  its  books  are  kept  and  its  corporate 
business  is  transacted,  even  though  it  may  transact  its  most  im- 
portant business  in  another  place.  It  is  but  a  corollary  of  the  propo- 
sition laid  down  in  the  three  cases  above  referred  to,  that  if  the 
corporation  be  created  by  the  laws  of  a  state  in  which  there  are 
two  judicial  districts,  it  should  be  considered  an  inhabitant  of  that 
district  in  which  its  general  offices  are  situated,  and  in  which  its 
general  business,  as  distinguished  from  its  local  business,  is  done. 
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If  there  were  any  doubt  upon  this  subject,  it  would  be  removed 
by  reference  to  the  following  provisions  of  the  Texas  statutes  upon 
the  domicil  of  railway  corporations.     *     *     * 

There  are  doubtless  reasons  of  convenience  for  saying  that  a 
corporation  should  be  considered  an  inhabitant  of  every  district  in 
which  it  does  business,  and  so  the  statutes  of  the  several  states 
generally  provide;  but  the  law  contemplates  that  every  person  or 
corporation  shall  have  but  one  domicil,  and  in  the  case  of  the  latter, 
it  shall  be  in  that  state  by  whose  laws  it  was  created,  and  in  that 
district  where  its  general  offices  are  located. 

This  court  having  held,  in  the  case  heretofore  referred  to,  that 
a  corporation  cannot  be  considered  an  inhabitant  of  any  state  in 
which  it  is  not  incorporated,  by  reason  of  the  fact  that  it  does 
business,  or  in  the  case  of  a  railroad,  that  it  runs  its  road  through 
such  state,  it  would  seem  inconsistent  to  hold  that  it  is  an  inhabitant 
of  a  district  by  reason  of  the  same  facts,  unless  the  distinction  be- 
tween citizenship  and  inhabitancy  is  t6  be  wholly  abolished.  As 
said  by  Story,  J.,  in  Picquet  v.  Swan,  alienage  or  citizenship  is  one 
thing,  and  inhabitancy  quite  another.  In  the  constitution  and  laws 
of  the  United  States  citizenship  is  affirmed  of  a  state,  or  of  the 
United  States;  inhabitancy  may  be  affirmed  either  of  the  United 
States,  a  state,  or  a  subordinate  locality.  Nor  in  our  view  does  it 
make  any  difference  that  the  plaintiff  is  an  alien  instead  of  a  citizen. 
The  provision  that  no  civil  suit  shall  be  brought  against  any  person 
in  any  other  district  than  that  whereof  he  is  an  inhabitant,  is  of 
universal  application,  except,  that,  if  the  plaintiff  be  also  a  citizen, 
he  may  bring  it  in  his  own  district,  if  he  can  obtain  service  upon  the 
defendant  in  that  district.  The  purpose  of  this  is,  that  the  plaintiff 
may  have  the  same  advantage  of  litigation  in  his  own  district  that 
the  defendant  has.  An  alien,  however,  is  assumed  not  to  reside  in 
the  United  States,  and  hence  must  resort  to  the  domicil  of  the  de- 
fendant. On  the  other  hand,  if  the  suit  be  against  the  alien,  he 
may  doubtless,  under  Hohorsfs  Case,  be  sued  in  any  district  wherein 
he  is  found.  It  was  not  meant  or  intimated,  however,  in  that  case 
that  the  clause  in  question  had  no  application  to  cases  where  an 
alien  was  plaintiff,  but  only  where  he  was  defendant. 

On  the  contrary,  both  the  decision  and  the  reasoning  in  that  case 
were  carefully  limited  to  a  suit  brought  by  a  citizen  against  an  alien. 
At  the  conclusion  of  the  discussion  of  that  question,  the  point  de- 
cided was  stated  to  be  "  that  the  provision  of  the  existing  statute, 
which  prohibits  suit  to  be  brought  against  any  person  '  in  any  other 
district  than  that  whereof  he  is  an  inhabitant,'  is  inapplicable  to  an 
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alien  or  a  foreign  corporation  sued  here,  and  especially  in  a  suit  for 
the  infringement  of  a  patent  right;  and  that,  consequently,  such  a 
person  or  corporation  may  be  sued  by  a  citizen  of  a  state  of  the 
union  in  any  district  in  which  valid  service  can  be  made  upon  the 
defendant."  The  provision  in  terms  relates  to  defendants  only; 
and  the  reasoning  that  it  could  not  include  an  alien  defendant,  be- 
cause he  was  not  an  inhabitant  of  any  district  in  the  United  States, 
has  no  application  to  a  defendant  citizen,  who  is  confessedly  and 
necessarily  an  inhabitant  of  some  one  of  those  districts. 

The  judgment  of  the  court  below  must,  therefore,  be  reversed, 
and  the  case  remanded  for  further  proceedings  in  conformity  to 
this  opinion.^ 


(e)     Corporations  de  jure. 
Mokelumne  Hill  Canal  and  Mining  Co.  v.  Woodbury. 

14  California  Reports  425    (1859). 

The  facts  appear  clearly  in  the  opinion. 

Cope,  J.,  delivered  the  opinion  of  the  court,  Baldwin,  J.,  and 
Field,  C.  J.,  concurring. 

It  is  alleged  in  the  complaint  that  the  plaintiff  is  a  corporation,  and 
this  allegation  being  denied  in  the  answer,  the  case  was  tried  in  the 
court  below  upon  that  issue  alone.  The  plaintiff  dates  its  corporate 
existence  as  far  back  as  1852,  and  claims  to  have  been  duly  and 
regularly  incorporated  under  the  general  act  of  1850,  providing  for 
the  formation  of  corporations  for  manufacturing,  mining,  mechanical 
and  chemical  purposes.  Section  122  of  that  act  provides  that  any 
three  or  more  persons,  who  may  desire  to  form  a  company  for 
either  of  these  purposes,  "  may  make,  sign  and  acknowledge  before 
some  officer  competent  to  take  the  acknowledgment  of  deeds,  and 
file  in  the  office  of  the  clerk  of  the  county  in  which  the  business  of 
the  company  shall  be  carried  on,  and  a  duplicate  thereof  in  the 
office  of  the  secretary  of  state,  a  certificate  in  writing,"  etc.  Section 
123  provides,  that  "  when  the  certificate  shall  be  filed  as  aforesaid," 
the  persons  executing  the  same  and  their  successors,  shall  be  a  body 
politic  and  corporate.  Section  130  provides,  that  "  the  copy  of  any 
certificate  of  incorporation  filed  in  pursuance  of  this  act,  certified 
by  the  county  clerk  or  his  deputy,  to  be  a  true  copy,  and  of  the 
whole  of  such  certificate,  shall  be  received  in  all  courts  and  places 
as  presumptive  legal  evidence  of  the  facts  therein  stated."    On  the 

^Thc  dissenting  opinion  of  Jackson,  J.,  concurred  in  by  Harlan,  J.,  has 
been  omitted. — Ed. 
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trial  of  the  case,  it  was  shown  that  a  certificate,  in  conformity  with 
the  requirements  of  the  act  had  been  filed  in  the  office  of  the  clerk 
of  the  proper  county,  and  a  certified  copy  thereof  was  produced  and 
read  in  evidence,  but  it  was  not  shown  that  a  duplicate  had  been 
filed  in  the  office  of  the  Secretary  of  State.  It  appeared  in  proof 
that  the  company  had  been  doing  business  as  a  corporation  since 
1852,  but  the  court  held,  that  as  it  was  not  shown  that  a  duplicate 
had  been  filed  as  required  by  the  act,  the  evidence  did  not  establish 
the  fact  of  incorporation. 

The  general  rule  is,  that  the  existence  of  a  corporation  may  be 
proved  by  producing  its  charter,  and  showing  acts  of  user  under  it ; 
but  this  rule  has  no  application  to  a  corporation  formed  under  the 
provisions  of  a  general  statute,  requiring  certain  acts  to  be  per- 
formed before  the  corporation  can  be  considered  in  esse,  or  its 
transactions  possess  any  validity.  The  existence  of  a  corporation 
thus  formed  must  be  proved  by  showing  at.  least  a  substantial  com- 
pliance with  the  requirements  of  the  statute.  But  there  is  a  broad 
and  obvious  distinction  between  such  acts  as  are  declared  to  be 
necessary  steps  in  the  process  of  incorporation,  and  such  as  are  re- 
quired of  the  individuals  seeking  to  become  incorporated,  but  which 
are  not  made  prerequisites  to  the  assumption  of  corporate  powers. 
In  respect  to  the  former,  any  material  omission  will  be  fatal  to  the 
existence  of  the  corporation,  and  may  be  taken  advantage  of,  col- 
laterally, in  any  form  in  which  the  fact  of  incorporation  can  properly 
be  called  in  question.  In  respect  to  the  latter,  the  corporation  is 
responsible  only  to  the  government,  and  in  a  direct  proceeding  to 
forfeit  its  charter.  The  right  of  the  plaintiflf  to  be  considered  a 
corporation,  and  to  exercise  corporate  powers,  depends  upon  the 
fact  of  the  performance  of  the  particular  acts  named  in  the  statute 
as  essential  to  its  corporate  existence.  Under  the  issues  presented 
in  the  pleadings,  there  is  no  doubt  that  performance  of  these  acts 
should  have  been  shown,  and  if  the  filing  of  the  duplicate  of  the 
certificate  of  incorporation  is  to  be  regarded  as  one  of  them,  the 
court  below  properly  held  that  the  existence  of  the  corporation  had 
not  been  established.  But  we  do  not  see  upon  what  principle  such 
a  construction  of  the  statute  is  admissible.  It  is  certainly  not  justi- 
fied by  the  natural  and  ordinary  import  of  the  language  used,  which 
must  furnish  the  rule  of  construction,  unless  a  contrary  intention 
clearly  appear.  Section  122  of  the  act  provides,  as  we  have  seen, 
for  the  filing  of  a  certificate  with  the  clerk,  and  a  duplicate  with  the 
Secretary  of  State :  but  section  123  declares  that  when  the  certificate 
shall  be  filed,  the  persons  executing  the  same  and  their  successors, 
shall  be  a  body  politic  and  corporate.     The  intention  of  the  legis- 
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lature  ckarly  was,  that,  so  far  as  individuals  are  concerned,  the 
corporation  should  acquire  a  valid  legal  existence  upon  the  filing  of 
the  certificate.  The  filing  of  the  duplicate  is  exclusively  a  matter 
between  the  corporation  and  the  state.  The  rights  and  privileges 
conferred  by  the  statute  vest  in  the  corporation  upon  the  filing  of 
the  certificate,  and  can  be  divested  only  by  a  direct  proceeding  for 
that  purpose.  If  the  duplicate  has  not  beoi  filed,  the  assumption  of 
the  corporate  powers  amounts  simply  to  a  usurpation  of  the  sover- 
eign rights  of  the  state,  the  remedy  for  which  rests  with  the  state 
alone. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


The  People,  Appellant,  v.  The  Montecito  Water  Co.,  et  At 

Respondent. 

97  CaUfomia  Reports  276  (1893). 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los  Angeles 
county. 

The  facts  are  fully  stated  in  the  opinion. 

Temple,  C.  Plaintiff  appeals  from  a  judgment  entered  upon  de- 
murrer to  complaint. 

The  demurrer  was  general,  and  on  the  ground  of  insufficiency  of 
the  facts.  It  is  a  proceeding  taken  by  the  attorney-general  of  the  state 
in  the  nature  of  a  quo  warranto  to  deprive  the  defendant  corpora- 
tion of  its  corporate  charter,  and  procure  its  dissolution  on  two 
grounds:  i.  For  want  of  a  substantial  compliance  with  the  statu- 
tory requirements  in  its  formation.     *     *     * 

It  is  contended  that  the  corporation  is  not  rightfully  such,  because 
while  five  incorporators  signed  the  articles  of  incorporation,  only 
four  acknowledged  the  same. 

Section  292  of  the  Civil  Code  reads  as  follows:  "The  articles 
of  incorporation  must  be  subscribed  by  five  or  more  persons,  a 
majority  of  whom  must  be  residents  of  this  state,  and  acknowledged 
by  each  before  some  officer  authorized  to  take  and  certify  acknowl- 
edgements of  conveyances  of  real  property." 

It  was  said  in  People  v.  Self  ridge,  52  Cal.  331 :  "  The  right  to  be 
a  corporation  is  in  itself  a  franchise;  and  to  acquire  a  franchise 
under  a  general  law,  the  prescribed  statutory  conditions  must  be 
complied  with."  Still,  a  substantial  rather  than  a  literal  compli- 
ance will  suffice.  (People  v.  Stockton,  etc.  R.  Co.,  45  Cal.  313,  13 
Am.  Rep.  178.)     Was  there  a  substantial  compliance  in  this  case? 
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Because  a  substantial  compliance  will  do,  it  does  not  follow  that 
any  positive  statutory  requirements  can  be  omitted  on  the  ground 
that  it  is  unimportant.  They  are  conditions  precedent  to  acquiring 
a  statutory  right,  and  none  can  be  dispensed  with  by  the  court. 

What  is  a  substantial  rather  than  a  literal  compliance  may  be 
illustrated  from  the  cases.  In  Ex  parte  Spring  Valley  Water 
Works,  17  Cal.  132,  the  certificate  stated  the  place  of  business,  but 
did  not  describe  it  as  the  "  principal  place  of  business,"  as  required. 
The  court  said :  "  The  statement  that  San  Francisco  was  the  place 
of  business  would  seem  to  imply  that  it  was  not  only  the  principal 
but  the  only  place  of  business." 

In  People  v.  Stockton,  etc.,  R.  Co,,  45  Cal.  306,  13  Am.  Rep. 
178,  the  affidavit  required  in  such  cases  to  be  attached  to  the  cer- 
tificate stated  that  10  per  cent,  of  the  amount  subscribed  had  been 
actually  paid  in,  omitting  the  words  "  in  good  faith,"  which  the 
statute  required.  In  the  certificate  it  was  stated  that  more  than 
10  per  cent,  had  been  actually  in  good  faith  paid  in.  It  was  held 
sufficient;  and  it  would  seem  that  if  it  was  actually  paid  in  cash, 
it  must  have  been  paid  in  good  faith. 

And  it  was  further  held  that  payment  by  checks,  drawn  against 
sufficient  funds  in  a  bank,  which  was  ready  to  accept  and  pay  checks, 
was  substantially  payment  in  cash. 

In  People  v.  Cheeseman,  7  Colo.  376,  the  acknowledgment  taken 
by  the  notary  omitted  to  state  that  the  persons  whose  acknowledg- 
ments were  taken  were  personally  known  to  the  notary.  The  cer- 
tificate did  state  that  the  persons  who  signed  appeared  before  him 
and  acknowledged  it.  The  statute  did  not  prescribe  ^at  the  ac- 
knowledgment should  contain,  and  it  was  held  a  substantial  com- 
pliance with  the  requirement,  although  the  form  prescribed  for 
acknowledgments  to  deeds  was  not  followed.    It  was  acknowledged. 

In  all  these  cases  it  will  be  seen  that  the  thing  required  was  done, 
but  not  literally,  as  directed.  But  there  was  no  omission  of  any 
requirement.  No  case  has  been  cited  where  the  entire  omission  of  a 
thing  prescribed  has  been  excused,  unless  it  be  the  case  of  Larabee 
V.  Baldwin,  35  Cal.  155.  That  was  not  an  action  instituted  by  the 
state  to  disincorporate  on  the  ground  of  noncompliance.  As  we 
have  seen  unless  the  state  complains,  a  de  facto  corporation  must 
be  considered,  under  our  code,  as  possessing  a  corporate  character, 
and  the  stockholders,  when  sued  upon  their  individual  liability, 
should  not  be  allowed  to  make  the  point  that  they  did  not  comply 
with  the  law. 

In  that  case  the  certificate  was  signed  by  five  directors,  but  two 
failed  to  acknowledge  it.    Other  questions  are  discussed  at  great 
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length  in  the  opinion,  but  in  regard  to  the  point  made  on  the 
certificate  it  was  simply  remarked :  "  It  is  not  clear  that  any  fatal 
defect  exists  in  the  certificate  of  incorporation.  If  so,  it  is  cured 
by  the  act  of  April  i,  1864/'  Plainly,  it  was  unnecessary  to  con- 
sider the  question.     *     *     ♦ 

Section  292  of  the  Civil  Code  required  the  articles  to  be  sub- 
scribed and  acknowledged  by  each.  As  this  is  an  express  condition 
precedent  to  a  valid  incorporation,  it  is  not  of  consequence  to  the 
court  whether  it  be  a  wise  or  necessary  requirement  or  not.  Still, 
it  is  easy  to  see  a  reason  for  it.  The  certificate  secures  the  state 
and  all  concerned  against  the  possibility  of  any  fictitious  names 
being  subscribed  to  the  articles,  and  furnishes  proof  of  the  genuine- 
ness of  the  signatures. 

If  the  acknowledgment  can  be  dispensed  with  as  to  one,  why  not 
as  to  two,  or  three,  or  all  ? 

Ordinarily,  no  doubt,  the  state  would  not  be  expected  to  institute 
a  proceeding  of  this  character  for  such  a  defect  alone,  and  we  must 
presume  that  the  attorney-general  would  not  have  instituted  this 
inquiry,  if  he  were  not  convinced  that  there  were  reasons  sufficient 
to  justify  it.  Other  reasons  are  alleged,  but  as  the  statute  author- 
izes a  proceeding  to  forfeit  the  charter  where  the  statute  has  not 
been  complied  with,  although  the  corporation  is  acting  in  good  faith, 
and  is  a  dc  facto  corporation,  the  complaint  must  be  held  to  state 
a  cause  of  action,  and  the  demurrer  should  be  overruled. 

The  judgment  should  be  reversed,  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer. 


John  J.  Newcomb  v.  Benjamin  T.  Reed  &  Others. 

12  Allen's  (Mass.)  Reports  31&2  (1866). 

0 

Contract,  in  which  the  plaintiff  sought  to  charge  the  officers  of 
the  Boston  Mechanical  Bakery  Company  with  a  debt  contracted  in 
the  name  of  the  corporation,  in  consequence  of  their  neglect  to  file 
certificates  and  statements  of  the  condition  of  the  corporation.  At 
the  trial  in  the  Superior  Court,  before  Ames,  J.,  without  a  jury, 
the  judge  found  for  the  defendants  upon  the  facts  which  are  stated 
in  the  opinion ;  and  the  plaintiff  alleged  exceptions. 

Hoar,  J.  The  defense  to  this  action  rests  wholly  upon  the  as- 
sumpti(»i  that  the  corporation,  whose  officers  the  plaintiff  seeks  to 
charge  with  a  statute  liability  for  its  debts,  never  had  a  legal  exist- 
ence.   The  only  defect  suggested  in  the  organization  of  the  cor- 
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poration  is,  that  the  call  for  the  first  meeting  was  signed  by  only 
one  of  the  persons  named  in  the  act  of  incorporation,  and  not  by 
a  majority  of  them,  as  required  by  Statutes  1855,  ch.  140. 

The  case  of  Utely  v.  Union  Tool  Company,  11  Gray,  139,  is  the 
authority  on  which  the  defendants  chiefly  rely.  That  case  decided 
that  in  order  to  charge  as  stockholders  of  a  manufacturing  corpora^ 
tion  persons  who  had  been  summoned  in  an  action  against  it  under 
Statutes  1851,  ch.  315,  the  plaintiff  must  prove  the  legal  existence 
of  the  corporation.  The  alleged  corporation  had  no  charter  or  act 
of  incorporation  from  the  legislature,  but  was  an  association  which 
had  undertaken  to  assume  corporate  powers  under  a  general  act  for 
the  formation  of  joint  stock  companies.  Statutes  of  185 1,  ch.  133. 
That*  statute  authorized  three  or  more  persons  who- had  entered  into 
"  articles  of  agreement  in  writing  "  for  the  transaction  of  certain 
kinds  of  business  to  organize  in  a  manner  prescribed,  and  thereby 
to  become  a  corporation ;  and  the  court  were  of  opinion  that  written 
articles  of  agreement  were  essential  to  constitute  a  corporation,  and 
that  these  articles  must  fix  the  amount  of  the  capital  stock,  and  set 
forth  distinctly  the  purpose  for  which  and  the  place  in  which  the 
corporation  was  established.  The  court  say,  "  There  is  an  obvious 
reason  for  making  such  organization  by  written  articles  of  agree- 
ment a  condition  precedent  to  the  exercise  of  corporate  rights. 
It  is  the  basis  on  which  all  the  subsequent  proceedings  are  to  rest, 
and  is  designed  to  take  the  place  of  a  charter  or  act  of  incorpora- 
tion, by  which  corporate  rights  and  privileges  are  usually  granted." 
And  they  add  that  "  it  is  not  a  case  of  a  defective  organization 
under  a  charter  or  act  of  incorporation,  nor  of  erroneous  proceed- 
ings after  the  necessary  steps  were  taken  to  the  assumption  of  cor- 
porate powers,  but  there  is  an  absolute  want  of  proof  that  any 
corporation  was  ever  called  into  being  which  had  the  power  of 
contracting  debts  or  of  rendering  persons  liable  therefor  as 
stockholders." 

We  think  these  reasons  have  no  application  to  the  case  now  be- 
fore us.  In  this,  there  was  an  act  of  incorporation  from  the  legis- 
lature. There  is  no  question  that  the  corporate  powers  which  it 
conferred  were  assumed  by  the  persons  by  whom  it  was  intended 
that  they  should  be  enjoyed,  so  far  as  they  chose  to  avail  them- 
selves of  them.  The  organization  was  not  strictly  regular,  but 
can  hardly  be  considered  even  as  defective. 

And  if  the  object  of  the  statute  is  regarded,  by  which  it  is  re- 
quired that  the  first  meeting  shall  be  called  by  a  majority  of  the 
persons  named  in  the  act  of  incorporation,  it  will  be  evident  that 
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it  is  directory  merely,  and  only  designed  to  secure  the  rights  con- 
ferred by  the  charter  to  those  to  whom  it  was  granted,  among 
themselves,  by  providing  an  orderly  method  of  organization.  Thus, 
if  all  the  persons  interested  should  come  together  without  any 
notice  or  call  whatever,  and  proceed  to  accept  the  charter,  and  do 
the  other  necessary  acts  to  constitute  the  corporation,  we  can  not 
doubt  that  their  action  would  be  valid,  and  that  neither  the  public, 
nor  any  persons  not  belonging  to  the  association,  would  have  any 
interest  to  question  their  proceedings. 

The  purpose  of  the  statute  was  probably  to  avoid  such  difficulties 
as  were  disclosed  in  the  case  of  Lechmere  Bank  v.  Boynton,  11 
Cush.  369,  where  two  parties  had  attempted  to  organize  separately 
under  the  same  charter,  each  claiming  to  be  the  corporation. 

There  is  nothing  in  the  facts  found  and  reported  to  show  that  all 
persons  interested  were  not  actually  notified  of  the  meeting  for 
organization.  On  the  contrary,  it  would  seem  that  they  were.  No 
one  has  questioned  the  regularity  of  the  proceedings,  or  claimed, 
as  in  Lechmere  Bank  v.  Boynton,  a  right  to  organize  in  a  dif- 
ferent manner.  The  evidence  was  ample  to  show  that  the  persons 
named  in  the  act  of  incorporation,  with,  their  associates,  or  at  least 
all  of  them  who  desired  to  do  so,  have  accepted  the  act,  organized 
under  it,  issued  stock,  elected  officers  who  have  acted  and  served 
in  that  capacity,  carried  on  business,  contracted  debts,  and  exer- 
cised all  the  functions  of  corporate  existence.  It.  is  therefore  too 
late  to  deny  that  the  corporation  ever  had  any  legal  existence,  or 
for  these  officers  to  avoid  the  liabilities  which  the  statutes  of  the 
commonwealth  impose. 

The  defendant,  Brackett,  who  was  treasurer  in  February,  1861, 
appears  to  have  been  liable  with  the  directors,  under  the  provisions 
of  Gen.  Stat.,  ch.  60,  sections  18,  20,  31. 

Exceptions  sustained. 


GUCKERT  V.  HaCKE,  ET  AL. 

159  Pennsylvania  State  Reports  303  (1893). 

(Facts  condensed  and  portions  of  the  opinion  omitted. —  Ed.) 
Plaintiff  entered  into  a  contract  to  make  some  alterations  and 
repairs  in  a  building  occupied  by  the  Hughes  &  Gawthorp  Co. 
In  October,  1890,  a  certificate  of  incorporation  in  proper  form  was 
presented  by  the  Hughes  &  Gawthorp  Co.  to  the  governor,  asking 
for  a  charter.  The  certificate  was  approved  and  letters  patent  were 
duly  issued.     All  of  the  details  required  by  the  act  of  April  29, 
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1874,  P.  L.  jy^  were  complied  with,  excepting  only  the  recording 
of  thejrertificate  in  the  recorder's  office  oi  Allegheny  county.  The 
certificate  was  not  recorded  untif  June,  1891.  In  the  meantime 
plaintiff,  without  knowledge  of  the  incorporation,  made  the  contract 
with  Gawthorp,  upon  which  he  sued.  Subsequently  he  accepted 
a  note  for  the  debt,  signed  with  the  corporate  name.  Defendants* 
points  were  as  follows: 

1.  The  provisions  of  section  3  of  the  act  of  April  29,  1874, 
which  provides  that  original  certificates,  with  all  endorsements 
thereon,  shall  then  be  recorded  in  the  office  of  the  recorder  of 
deeds  in  and  for  the  county  where  the  chief  operations  are  to  be 
carried  on. 

2.  That  from  the  moment  the  letters  patent  were  issued  by  the 
governor  of  the  Commonwealth  of  Pennsylvania  to  the  Hughes  & 
Gawthorp  Co.,  the  subscribers  to  the  articles  of  association  became 
a  corporation  for  every  practical  purpose. 

Opinion  by  Mr.  Chief  Justice  Sterrett: 

It  is  essential  to  the  creation  of  a  corporation  under  an  en- 
abling statute  that  all  material  provisions  should  be  substantially 
followed;  and,  exemption  from  personal  liability  being  one  of  the 
chief  characteristics  distinguishing  corporations  from  partnerships 
and  unincorporated  joint-stock  companies,  it  follows  that  those  who 
transact  business  upon  the  strength  of  an  organization  which  is 
materially  defective  are  individually  liable,  as  partners,  to  those 
with  whom  they  have  dealt.  What  provisions  are  material  must 
be  gathered  from  the  relation  of  each  to  the  purpose  and  scope  of 
the  act;  and  when,  therefore,  successive  steps  are  prescribed  for 
the  creation  of  corporations  these  must  obviously  be  regarded  as 
imperative.  Enabling  statutes  on  the  principle  of  expressis  unius 
est  exclusio  alterius  impliedly  prohibit  any  other  mode  of  doing  the 
act  which  they  authorize;  they  must  be  strictly  construed. 

It  is  plain  even  from  a  cursory  reading  of  the  act  of  April  29, 
1874,  P.  L.  77 y  that,  recording  of  the  certificate  *  in  the  office  for 
the  recording  of  deeds,  in  and  for  the  county  where  the  chief 
operations  are  to  be  carried  on '  was  intended  to  be  made  one  of 
the  conditions  precedent  to  corporate  existence. 

In  absence  of  an  express  agreement  the  acceptance  of  a  note 
from  the  defendants,  as  a  corporation,  after  plaintiff  had  per- 
formed his  part  of  the  contract,  cannot  operate  by  way  of  election 
or  estoppel.  The  relation  of  the  parties  was  fixed  by  their  status 
when  the  original  contract  was  made  and  cannot  be  changed  by 
gratuitous  inference. 
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It  may  be  conceded  that  had  plaintiff  dealt  with  defendants  as 
a  corporation  he  would  have  been  estopped  from  claiming  against 
them  in  any  other  capacity,  even  though  they  failed  to  record  their 
charter.  Spahr  v.  Bank,  94  Pa.  429.  But  it  is  not  pretended  that 
he  had  any  knowledge  of  the  existence  of  the  charter;  and  there 
was  certainly  nothing,  either  in  the  name  under  which  they  did 
business  or  in  their  conduct,  which  should  have  put  him  upon 
inquiry.  In  these  circumstances  he  was  amply  justified  in  dealing^ 
with  them  as  partners.  It  was  through  their  default  —  not  his  — 
that  they  were  so  treated;  and  it  would  be  manifest  injustice  that 
he  should  lose  his  admittedly  honest  claim. 

In  the  absence  of  an  express  agreement  the  acceptance  of  a  note 
from  the  defendants,  as  a  corporation,  after  plaintiff  had  per- 
formed his  part  of  the  contract,  cannot  operate  by  way  of  election 
or  estoppel.  The  relation  of  the  parties  was  fixed  by  their  status 
when  the  original  contract  was  made  and  cannot  be  changed  by 
gratuitous  inference.  The  members  of  the  alleged  corporation 
were  the  defendants,  and  were  not  injured  by  the  acceptance  of  the 
note.  The  principle  which  treats  the  acceptance  of  a  note  as  addi- 
tional security  to  and  not  as  satisfaction  of  a  mechanic's  lien  (Jones 
V.  Shawhan,  4  W.  &  S.  257)  is,  with  even  more  justice,  applicable 
here.  It  follows  from  what  has  been  said  that  the  instructions 
complained  of  are  erroneous. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Samuel  Utley  v.  Union  Tool  Co. 

William  H.  Godfrey  v.  Same. 

II  Gray   (Mass.)   139  (1858). 

Actions  of  contract  against  the  Union  Tool  Co.,  described  in 
the  writs  as  **  a  corporation  established  according  to  law  in  Goshen,'* 
in  the  county  of  Hampshire.  The  principal  defendants  were  de- 
faulted; and  several  persons  were  summoned  in  as  stockholders, 
pursuant  to  the  Stat,  of  1851,  c.  315,  and  filed  answers,  upon 
which  trials  were  had  in  the  Court  of  Common  Pleas  in  Hampshire. 

The  plaintiffs  proposed  to  prove  by  the  records  of  the  Union 
Tool  Co.  that  the  respondents  were  stockholders  therein.  The 
respondents  objected  to  the  admission  of  this  evidence  before  the 
existence  oj^  the  corporation  had  been  shown,  and  unless  it  was 
"shown  that  it  was  a  manufacturing  corporation  whose  stockholders 
might  become  liable  as  such  for  its  debts.  Morris,  J.,  ruled  that  it 
was  not  necessary  for  the  plaintiffs  to  prove  the  existence  of  the 
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corporation,  that  being  admitted  by  the  default,  but  that  it  was 
necessary  to  show  that  it  was  such  a  corporation  that  its  stock- 
holders might  become  individually  liable;  and  admitted  evidence 
that  the  company  had  made  by-laws  and  done  other  acts  as  a  cor- 
poration, and  the  respondents  had  attended  meetings  as  stock- 
holders, without  proof  that  the  company  had  ever  been  incorporated 
by  the  legislature,  or  by  articles  of  association  in  writing,  setting 
forth  the  amount  of  the  capital  stock,  and  the  purpose  of  their 
establishment,  as  required  by  Stat.  1851,  c.  133  §§  1-3.  Verdicts 
were  taken  for  the  plaintiffs,  and  the  respondents  alleged  excep- 
tions.   The  other  facts  sufficiently  appear  in  the  opinion. 

BiGELOW,  J.  There  can  be  no*  doubt  that  the  burden  of  proof 
was  on  the  plaintiffs  to  show  the  legal  existence  of  a  corporation 
of  which  the  persons  summoned  in  the  action  were  members  and 
for  the  debts  of  which  they  were  personally  liable.  This  is  the 
precise  issue  which,  by  Stat.  1851,  c.  315,  §  2,  it  was  intended 
should  be  open  to  a  stockholder  on  his  being  admitted  to  defend 
the  action  as  therein  provided.  It  is  to  be  made  to  appear  that  he 
is  liable  in  the  action;  otherwise,  he  is  entitled  to  judgment  in  his 
favor  "  upon  the  issue  joined."  It  has  already  been  determined 
that  under  this  provision  an  alleged  stockholder  cannot  be  allowed 
to  make  a  general  defense  to  an  action  against  a  corporation,  by 
calling  in  ^question  the  validity  of  the  debt  which  is  sought^to  be 
fecoyergd,  or  disputing  the  amount  averred  to  be  dueTHBut  that 
he  has  a  right  to  a  hearing  and  adjudication  on  the  question 
whether  he  is  a  member  of  a  corporation  and  liable  as  such  for  its 
debts.  Holyoke  Bank  v.  Goodman  Paper  Manuf,  Co.,  9  Cush. 
582.  It  is  obvious  that  the  trial  of  the  issue  which  is  thus  opened 
to  an  alleged  stockholder  necessarily  involves  the  question  of 
the  legal  existence  of  the  corporation  for  the  debt  of  which  he  is 
sought  to  be  charged,  because  his  liability  depends  on  the  nature 
of  the  corporate  body  and  of  the  powers  and  duties  with  which  it 
was  clothed  by  law.  Until  these  are  shown,  it.  cannot  be  known 
whether  the  stockholder  is  legally  chargeable  or  not.  Doubtless 
there  may  be  cases  where  the  existence  of  a  corporation  and  the 
character  and  description  of  its  functions  and  privileges  may  be 
shown  by  prescription  or  long  user.  In  such  case  a  charter  or 
legislative  grant  of  corporate  powers  may  be  presumed.  But  no 
such  inference  or  presumption  can  exist  in  the  present  cases,  nor 
do  the  plaintiffs  attempt  to  maintain  their  claims  to  charge  the 
persons  summoned  on  any  such  ground.  On  the  contrary  their 
whole  case  rests  on  the  allegation  that  the  respondents  are  liable 
as  stockholders  in  a  corporation  created  and  established  under  the 
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recent  statute  entitled  "An  act  relating  to  joint-stock  companies." 
Stat  185 1,  c.  133.  But  it  seems  to  us  that  the  evidence  offered  at 
the  trial  fails  to  show  that  the  alleged  corporation  ever  had  any 
legal  existence.  By  reference  to  the  first  section  of  the  statute,  it 
will  be  found  that,  in  order  to  establish  a  corporation  under  it, 
it  is  necessary  that  not  less  than  three  persons  should  enter  into 
"  articles  of  agreement  in  writing,"  for  the  purpose  of  carrying  on 
business  of  the  nature  specified  in  the  statute.  By  these  articles, 
it  is  provided  in  sees.  2  and  3,  the  amount  of  the  capital  stock 
shall  be  fixed  and  limited,  and  the  purpose  for  which  and  the  place 
in  which  the  corporation  is  to  be  estabKsbed  shall  be  distinctly  and 
definitely  set  forth.  By  §  4. it  is  further  provided  that,  before 
commencing  business,  a  certificate  shall  be  made  of  the  name, 
purpose,  capital  stock,  and  other  particulars  concerning  the  con- 
stitution and  objects  of  the  corporation,  to  be  published  and  re- 
corded as  therein  required.  And  by  sec.  5  it  is  provided  that 
"when  such  persons  are  organized  as  aforesaid" — that  is,  by 
articles  of  agreement,  as  above  set  forth  — "  they  shall  become  a 
corporation,  with  all  the  powers  and  privileges  and  subject  to  all 
the  duties,  restrictions,  and  liabilities  set  forth  in  the  thirty-eighth 
and  forty-fourth  chapters  of  the  Revised  Statutes."  There  can 
be  no  doubt  of  the  construction  which  ougjit  to  be  given  to  these 
provisions.  The  implication  is  clear  and  unavoidable  that,  until 
the  organization  is  completed  according  to  the  requirements  of 
the  statute,  the  association  does  not  become  a  corporation,  and 
does  not  possess  corporate  rights  or  privileges,  nor  is  it  subject  to 
the  duties  and  liabilities  of  a  manufacturing  corporation,  among 
which  is  the  liability  of  the  stockholders  for  corporate  debts,  if 
certain  provisions  of  law  are  not  complied  with.  There  is  an  ob- 
vious reason  for  making  such  organization  by  written  articles  of 
agreement  a  condition  precedent  to  the  exercise  of  corporate 
rights.  It  is  the  basis  on  which  all  subsequent  proceedings  are 
to  rest,  and  is  designed  to  take  the  place  of  a  charter  or  act  of 
incorporation,  by  which  corporate  rights  and  privileges  are  usually 
granted.  If  there  were  no  such  requirement,  there  would  be  an 
absence  of  any  provision  by  which  the  right  to  exercise  corporate 
power  could  be  definitely  fixed  and  established,  and  there  would 
be  no  means  of  ascertaining  the  rights  of  stockholders  or  of  per- 
sons dealing  with  such  associations. 

Upon  an  examination  of  the  evidence  adduced  at  the  trial,  there 
is  nothing  to  show  that  any  articles  of  agreement  were  ever  en- 
tered into  for  the  formation  of  a  corporation  under  the  statute. 
That  some  organization  took  place  with  a  view  to  establish  a  cor- 
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poration  is  abundantly  shown.  But  the  essential  fact  is  wanting 
to  show  that  the  persons  engaged  in  the  enterprise  ever  complied 
with  the  condition  precedent  to  their  right  to  assume  the  name 
and  functions  of  a  corporation.  It  is  not  a  case  of  a  defective 
organization  under  a  charter  or  act  of  incorporation,  nor  of 
erroneous  proceedings  after  the  necessary  steps  were  taken  to  the 
assumption  of  corporate  powers,  but  there  is  an  absolute  want  of 
proof  that  any  corporation  was  ever  called  into  being,  which  had 
the  power  of  contracting  debts  or  of  rendering  persons  liable  there- 
for as  stockholders. 

We  are  not  called  on  now  to  say  whether  the  plaintiffs  have  any 
remedy  for  the  collection  of  their  debt  against  those  who  partici- 
pated in  the  transactions  connected  with  the  attempted  organiza- 
tion of  the  supposed  corporation.  It  is  sufficient  for  the  decision 
of  this  case,  that  the  respondents  cannot  be  held  liable  in  the  action 
for  the  debts  of  a  corporation  which  has  never  had  any  legal  ex- 
istence. 

Exceptions  sustained. 


({)     Corporations  de  facto. 

A  corporation  de  jure  is  one  which  is  invulnerable  if  assailed  by  the  state. 
From  this  it  follows  that  there  is  a  class  of  corporations  vulnerable  if  as- 
sailed by  the  state,  and  this  class  is  called  by  the  name,  Corporations  de 
facto.  It  is  easily  possible  to  conceive  a  group  of  incorporators  who  organize 
themselves  as  a  corporation,  transact  business,  and  hold  themselves  out  to 
the  world  as  a  corporation.  If  this  have  been  done  under  color  of  law, 
t.  e,,  an  apparent  attempt  to  perfect  a  corporation  under  the  law,  coupled 
with  an  intention  to  so  incorporate,  and  the  transaction  of  business  as  a 
corporation,  the  failure  to  fulfill  some  substantial  requirement  will  prevent 
it  from  being  a  corporation  de  jure,  but  it  will  be  declared  a  corporation  in 
fact  or  de  facto.  The  reason  behind  this  is  the  general  one  of  public  policy. 
An  extreme  illustration  might  be  a  railroad  company  associating  under  a 
special  act  which  required  acceptance  within  specified  or  limited  time.  The 
acceptance  was  not  made  until  some  time  after  the  time  specified,  where 
the  privilege  had  been  revoked  by  constitutional  authority.  Ignorant,  per- 
haps, of  this,  the  incorporators  went  ahead,  issued  stock  and  bonds,  bought 
.and  graded  the  roadbed,  bought  rolling  stock,  and  proceeded  to  carry  on 
the  road  in  good  faith.  It  could  not  be  a  corporation  de  jure,  for  the  omis- 
sion was  fatal,  but  public  policy  forced  the  idea  that  it  was  a  corporation 
in  fact,  and  as  such  might  continue  doing  business,  until  assailed  by  the 
party  whose  laws  had  been  disregarded,  viz.,  the  state.  To  declare  other- 
wise would  mean  severe  hardship  and  loss  to  the  community,  to  the  share- 
holders, to  the  contractors,  to  the  creditors  and  to  the  public,  for  it  would 
be  absurd  on  the  part  of  the  state  to  attempt  to  compel  the  placing  of  all 
parties  in  their  original  statu  quo.    Tompkins  on  Corp.,  §  17. 
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Miller  v.  Coal  Co. 

31  West  Virginia  Reports  836  (1888). 

(The  facts  are  stated  in  the  opinion. —  Ed.) 

Snyder,  J.  Action  of  trespass  on  the  case,  commenced  Decem- 
ber 29,  1886,  in  the  Circuit  Court  of  Preston  County,  by  Elizabeth 
A.  Miller,  administratrix  of  Daniel  Miller,  deceased,  against  the 
Newburg  Orrel  Coal  Co.  to  recover  damages  under  our  statute 
from  the  defendant  for  its  negligence  resulting  in  an  explosion  in 
Its  coal  mine,  whereby  the  plaintiff's  intestate,  an  employee  of  the  - 
defendant,  was  killed. 

The  declaration  avers  that  the  defendant  is  an  incorporated  com- 
pany, and  the  action  is  against  it  as  such.  The  defendant  filed  a 
plea,  alleging  that  it  was  organized  and  became  a  body  corporate 
on  June  15,  1855,  by  virtue  of  an  act  of  the  General  Assembly  of 
Virginia,  for  the  purpose  of  mining  coal  in  Preston  county,  and 
so  continued  for  the  period  of  twenty  years,  or  until  June  15,  1875, 
when  its  charter  expired,  and  all  rights,  powers,  and  ability  to 
create  liabilities  as  such  corporation  ceased  and  determined;  and 
that  all  its  property  and  assets  by  operation  of  law  passed  into  the 
hands  of  C.  Oliver  O'Donnel,  Robert  T.  Baldwin,  Alford  Jenkins, 
John  Stewart,  and  Otho  H.  Williams,  who  composed  the  board  of 
directors  of  the  corporation  then  in  office ;  and  that  at  the  time  of 
committing  the  wrongs  complained  of  in  the  plaintiff's  declaration 
its  power  and  ability  to  create  any  liability  had  ceased,  etc. 

To  this  plea  the  plaintiff  demurred,  and  also  tendered  a  special 
replication,  in  which  she  averred  that  on  June  15,  1875,  and  ever 
since  that  time,  the  defendant  continued  to  act  and  operate  its  coal 
mine  as  such  corporation;  that  it  was  so  acting  at  the  time  of  the 
injury  complained  of  and  is  still  so  acting  and  holding  itself  out  to 
the  public;  and  that  in  fact  it  has  never  ceased  its  corporate  busi- 
ness or  parted  with  its  property  or  closed  up  its  affairs,  etc.  This 
replication  was,  on  the  motion  of  the  defendant,  rejected,  and  the 
plaintiff  excepted.     The  order  then  concludes  as  follows: 

"And  the  court  being  of  opinion  that  the  said  plea  is  sufficient 
in  law,  doth  therefore  consider  that  the  demurrer  be  overruled ; 
and  the  plaintiff  not  desiring  to  reply  further,  it  is  accordingly  con- 
sidered by  the  court  that  the  plaintiff*s  writ  be  quashed,  and  that 
defendant  recover  from  the  plaintiff  its  costs." 

To  this  judgment  the  plaintiff,  obtained  this  writ  of  error. 

This  judgment  is  peculiar,  because  the  overruling  of  the  demurrer 
to  the  plea  did  not  dispose  of  the  questions  of  fact  presented  by 
the  plea  as  well  as  the  declaration.    It  may,  however,  be  considered 
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that  the  plaintiff  by  declining  to  further  reply  to  the  plea,  by  gen- 
eral replication  thereto  or  otherwise,  abandoned  his  action,  and 
thereby  authorized  its  dismissal.  As  no  question  has  been  raised 
to  this  seeming  irregularity  by  any  party,  either  in  the  assignment 
of  error  or  the  argument,  we  do  not  deem  it  necessary  to  do  more 
than  refer  to  it,  for  the  reason  that  the  judgment  must  be  reversed 
upon  another  ground. 

The  important  question  to  be  determined  in  this  case  is  whether 
or  not  a  duly  incorporated  and  organized  corporation,  which  con- 
tinues its  corporate  business  in  its  corporate  name  after  the  time 
fixed  by  its  charter  for  its  duration  has  expired,  can  be  sued  and 
made  liable  as  a  corporation  de  facto  for  a  tort  committed  by  it 
after  the  limit  fixed  by  its  charter  had  expired.  At  common  law, 
upon  the  death  or  dissolution  of  a  corporation  its  real  estate  re- 
verted to  the  grantors  or  donors,  and  its  personal  property  escheated 
to  the  King,  while  the  debts  due  to  and  from  it  were  thereby  ex- 
tinguished, and  all  actions  pending  for  or  against  it  at  the  time 
abated.  Rider  v.  Factory,  7  Leigh,  X54;  Board  v.  Livesay,  6  W. 
Va.  44;  Mumma  v.  Potomac  Co.,  8  Pet.  281.  But  this  doctrine 
had  its  origin  when  corporations  were  either  municipal  or  ecclesi- 
astical, and  private  business  and  commercial  corporations  were 
unknown. 

Upon  the  dissolution  of  these  old  public  corporations  their  real 
estate,  which  was  usually  acquired  as  a  donation  to  public  or  pious 
uses,  was  held  to  revert,  upon  the  cessation  of  the  use  to  the  donors, 
and  their  personal  property  to  escheat  to  the  King,  for  the  want 
of  owners.  In  these  cases  there  were  no  stockholders  or  natural 
persons  who  were  entitled,  equitably  or  otherwise,  to  the  assets 
of  the  deceased  corporation,  and  as  in  the  case  of  an  individual 
dying  without  heirs,  the  personalty  went  to  the  King,  but  to  pre- 
vent the  realty  from  escheating  to  the  King,  it  was  held  to  revert 
to  the  donor  upon  the  theory  that  the  grant,  being  made  to  the 
corporation  for  a  public  or  charitable  use,  was  made  only  for  its 
life.  But  this  rule,  so  far  as  modern  business  and  commercial  cor- 
porations are  concerned,  has  become  practically  obsolete.  Its  un- 
just operation  upon  the*  rights  of  creditors  and  stockholders  has 
held,  independent  of  statute,  to  constitute  a  trust  fund,  into  whose 
such  a  corporation,  which  represent  not  the  donations  of  the  prince 
or  its  pious  founder,  but  the  contributions  of  its  stockholders,  are 
held,  independent  of  statute,  to  constitute  a  trust  fund,  into  whose- 
soever hands  they  may  come,  for  the  benefit  of  the  creditors  and 
stockholders.  Curran  v.  Arkansas,  15  How.  304;  Bacon  v.  Robert- 
son, 18  How.  480, 


SEC.  F.]  Corporations  de  Facto.  153 

Very  soon  after  Rider  v.  Factory,  supra,  was  decided,  and,  ac- 
cording to  a  suggestion  of  the  court  in  that  case,  the  General 
Assembly  of  Virginia,  at  its  session  of  1836-37,  passed  an  act, 
which  has  ever  since  been  in  force.  This  statute,  without  material 
change,  was  incorporated  in  our  code  of  1868,  and  has  continued 
to  be,  and  still  is,  in  force  in  this  state.  It  provides,  in  substance, 
that  when  a  corporation  shall  expire  or  be  dissolved,  its  property 
and  assets  shall,  under  the  direction  of  the  board  of  directors  then 
in  office,  or  such  receiver  as  may  be  appointed  by  the  Circuit  Court, 
be  subject  to  the  payment  of  its  liabilities,  and  the  surplus,  if  any, 
shall  be  distributed  among  its  stockholders.  "And  suits  may  be 
brought,  continued,  or  defended;  the  property,  real  or  personal, 
of  the  corporation  be  conveyed  or  transferred,  under  the  common 
seal  or  otherwise;  and  all  lawful  acts  be  done,  in  the  corporate 
name,  in  like  manner,  and  with  like  effect,  as  before  such  dissolu- 
tion or  expiration ;  but  only  so  far  as  shall  be  necessary  or  proper 
for  collecting  the  debts  and  claims  due  to  the  corporation,  con- 
verting its  property  and  assets  into  money,  prosecuting  and  pro- 
tecting its  rights,  enforcing  its  liabilities,  and  paying  over  and  dis- 
tributing its  property  and  assets,  or  the  proceeds  thereof,  to  those 
entitled  thereto."     Code,  c.  53,  §  59. 

It  is  no  doubt  true  that  the  legislature,  in  passing  this  statute, 
had  special  reference  to  winding  up  the  affairs  of  defunct  cor- 
porations, and  disposing  of  their  assets  to  those  entitled  thereto 
by  proceedings  in  equity,  arid  thus  to  destroy  the  common-law  rule, 
which  was  regarded  as  unjust  and  inapplicable  to  modem  private 
business  corporations.  But  the  terms  employed  in  the  statute  do 
not  confine  its  operation  to  equity  proceedings.  It  provides  in 
general  terms  that  suits  may  be  brought  or  defended  in  the  cor- 
porate name  with  like  effect  as  before  the  dissolution,  so  far  as 
shall  be  necessary  for  collecting  the  debts  and  enforcing  the  lia- 
bilities of  the  corporation.  This  language  is  certainly  sufficiently 
comprehensive  to  embrace  any  suit,  whether  in  law  or  in  equity, 
which  may  be  proper  for  collecting  the  debts  due  to  or  enforcing 
the  liabilities  against  the  corporation;  an4  this  seems  also  to  give 
effect  to  the  general  object  and  purpose  of  the  statute.  It  was 
evidently  intended  to  be  for  the  benefit  of  the  creditors  of  the  cor- 
poration as  well  as  for  the  stockholders  and  the  corporation  itself. 
If  either  had  a  cause  of  action,  which  could  according  to  law  and 
its  rules  of  practice  be  enforced  only  in  a  court  of  law,  the  purpose 
of  this  statute  was  manifestly  to  permit  the  bringing  suit  upon  it 
in  a  court  of  law,  for  otherwise  the  general  object  of  the  statute 
could  not  be  attained.  « 
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In  respect  to  the  Newburg  Orrel  Coal  Co. —  the  corporation  now 
in  .question  —  there  can  be  no  doubt  that  it  was  the  duty  of  the 
directors  under  the  provisions  of  this  statute  to  wind  up  its  busi- 
ness when  its  charter  expired,  but  the  facts  show  that  they  did 
not  do  so.  On  the  contrary,  the  corporation  continued  to  prose- 
cute its  business  in  its  corporate  name,  just  as  it  had  done  before 
its  charter  expired.  It  continued  to  exist  as  a  matter  of  fact  after 
its  franchise  or  legal  right,  to  exist  had  expired.  It  thus  became 
a  corporation  de  facto,  but  not  de  jure.  As  such  de  facto  corpora- 
tion it  certainly  possessed  no  special  powers  such  as  the  power  to 
condemn  property  and  other  like  powers,  which  the  law  confers 
only  upon  corporations  existing  by  legal  right  But  the  courts 
cannot  reasonably  ignore  the  existence  of  such  a  corporation,  if 
it  is  an  immutable  fact;  nor  are  the  acts  and  dealings  had  by  and 
with  it  necessarily  legally  ineffective  and  of  no  binding  force.  2 
Mor.  Priv.  Corp.,  §§  1002,  1003;  Gds  Light  Co,  v.  City  of  St, 
Louis,  II  Mo.  App.  55;  Briggs  v.  Canal  Co,,  137  Mass.  71. 

The  scope  of  the  powers  of  the  officers  and  agents  of  a  corpora- 
tion de  facto  must  be  fixed  in  the  same  manner  as  in  case  of  a 
corporation  de  jure.  Therefore,  if  an  association  assumes  to  carry 
on  business  or  enter  into  contracts  in  a  corporate  capacity  under 
an  expired  charter,  and  those  dealing  with  it  treat  it  as  if  it  were 
a  corporation,  the  individual  members  of  such  association  cannot 
be  made  liable  either  severally  or  jointly  or  as  partners.  This  is 
equally  true  whether  the  association  was  in  fact  a  corporation  or 
not,  or  whether  the  dealing  with  the  association  in  its  corporate 
capacity  was  authorized  by  the  legislature  or  prohibited  by  law  and 
illegal.  If  an  association  assumes  a  liability,  or  enters  into  a  con- 
tract as  a  corporation,  it  is  clear  the  members  of  the  association 
do  not  agree  to  be  bound  as  individuals  either  jointly  or  severally ; 
nor  do  they  agree  to  be  bound  as  partners  to  each  other  or  to  those 
dealing  with  the  association.  It  is  equally  true  that  the  parties 
dealing  or  contracting  with  them  do  not  intend  to  bind  them  indi- 
vidually. To  treat  the  individuals  as  parties  to  such  transaction 
would,  therefore,  involve  not  only  the  nullification  of  the  act  which 
was  actually  contemplated  by  the  parties  on  both  sides,  but  the 
creation  of  a  different  obligation,  which  neither  of  the  parties  in- 
tended to  make.     2  Mor.  Priv.  Corp.,  §  748. 

It  is  a  general  rule  that  a  party  who  has  contracted  with  an 
association  assuming  to  be  a  corporation,  and  acting  in  a  corporate 
capacity,  cannot,  after  having  received  the  benefit  of  the  contract, 
set  up  as  a  defense  to  an  action  brought  upon  it  by  the  corporation 
that  the  latter  was  not  a  legal  corporation,  or  had  no  authority  to 
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make  the  contract  in  a  corporate  capacity.  Browwer  v.  Appleby, 
I  Sandf.  158.  This  rule  does  not  rest  upon  the  doctrine  of  estop- 
pel, as  has  sometimes  been  said,  but  is  founded  upon  the  policy 
of  the  common-law  prohibition  against  unauthorized  corporate 
action.  Bradley  v.  Ballard,  55  111.  413;  City  of  St,  Louis  v.  Gas 
Co.,  70  Mo.  69.  The  same  rule  is  applicable  in  a  suit  brought 
against  a  corporation  upon  a  contract  which  has  been  performed 
by  the  other  party.  A  company  which  has  entered  into  a  contract 
in  a  corporate  capacity  cannot,  after  the  contract  has  been  per- 
formed by  the  other  party,  set  up  as  a  defense  to  an  action  for 
damages  that  it  was  not  a  de  jure  corporation.  Dooley  v.  Glass 
Co.,  15  Gray,  494;  Manufacturing  Co.  v.  Stuart,  46  Mich.  482; 
9  N.  W.  Rep.  527.  The  same  rule  applies  in  suits  upon  other 
classes  of  liabilities  by  or  against  de  facto  corporations.  Imboden 
V.  Mining  Co,,  70  Ga.  86;  2  Mor.  Priv.  Corp.  §§  751,  755;  Manu- 
facturing Co,  V.  Bennett,  28  W.  Va.  16. 

The  principles,  it  seems  to  me,  to  be  deduced  from  our  statute 
and  these  authorities  is  that  a  private  business  corporation  acting 
and  carrying  on  its  corporate  business  in  its  corporate  name  after 
its  legal  existence  has  ended  by  the  expiration  of  its  charter  must 
be  held  to  be  a  corporation  de  facto;  and  that  as  such,  so  long  as 
it  in  fact  so  carries  on  its  busmess  and  contracts  and  incurs  lia* 
bilities  with  or  to  third  persons  dealing  with  it  as  such  de  facto 
corporation,  it  may  sue  and  be  sued  at  law  either  in  actions  ex 
contractu  or  ex  delicto,  and  it  cannot  defeat  such  action  by  alleg- 
ing that  its  charter  had  expired  before  the  cause  of  action  arose. 
Its  directors  and  stockholders  by  failing  to  wind  up  its  business 
when  the  charter  expires,  as  it  is  their  duty  to  do  under  our  statute, 
cannot  relieve  the  corporation  from  liability  for  acts  done  in  its 
name  and  during  its  actual  existence  as  a  de  facto  corporation. 
In  order  to  relieve  it  from  liability,  the  corporation  must  have 
ceased  to  exist  both  in  law  and  in  fact.  And,  consequently,  when 
it  is  sued  as  a  corporation,  a  plea,  averring  simply  that  it  has  ceased 
to  exist  in  law  or  as  a  legal  corporation,  will  be  insufficient,  but  it 
must  aver  also  that  it  had  ceased  to  exist  in  fact  at  the  time  the 
allied  cause  of  action  arose. 

It  follows  from  these  principles  and  this  conclusion  that  the 
plaintiff  in  this  case  had  no  right  to  sue  the  defendant  as  a  cor- 
poration; and  that  the  plea  of  the  defendant  was  bad,  because  it 
failed  to  aver,  in  addition  to  the  facts  that  its  charter  had  expired 
and  that  it  had  ceased  to  be  a  corporation  in  law,  the  further  fact 
that  it  had  wound  up  its  business  and  had  ceased  to  exist  in  fact 
at  the  time  the  alleged  cause  of  action  arose.    The  Circuit  Court 
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« 

therefore  erred  in  overruling  the  demurrer  to  the  defendant's  plea 
and  in  giving-  judgment  for  the  defendant.  For  this  reason  the 
judgment  of  the  Circuit  Court  must  be  reversed,  the  plaintiff's 
demurrer  to  said  plea  sustained,  and  the  case  remanded  to  said 
court  for  further  proceedings. 
Reversed.    Remanded. 


Eaton  et  al,  v,  Aspinwalu 

19  New  York  Reports  119  (1859). 

Appeal  from  the  Superior  Court  of  the  city  of  New  York.  The 
action  was  against  the  defendant  as  a  shareholder  in  the  capital 
stock  of  the  "  Mexican  Mail  and  Inland  Co.,"  alleged  to  have 
been  incorporated  under  an  act  for  the  incorporation  of  com- 
panies formed  to  navigate  the  ocean  by  steamships,  passed  April 
12,  1852,  to  recover  the  amount  due  upon  three  several  promis- 
sory notes,  given  by  the  company  to  the  plaintiffs.  Upon  the  trial, 
before  a  referee,  it  appeared  that  on  January  8,  1853,  seven  per- 
sons acknowledged  and  filed  in  the  office  of  the  clerk  of  the  county 
of  New  York,  and  in  the  office  of  the  Secretary  of  State,  in  pur- 
suance of  the  ajt  aforesaid,  a  certificate  that  they  thereby  formed 
themselves  into  a  corporation  by  the  name  of  the  "  Mexican 
Ocean  Mail  and  Inland  Co.,"  the  capital  stock  of  which  was  to 
consist  of  $1,500,000,  divided  into  shares  of  $100  each.  The  ob- 
jects of  the  company  were  properly  specified  in  the  certificate,  from 
which  it  appeared  that  the  principal  office  for  managing  its  affairs 
was  to  be  in  the  city  of  New  York.  The  ten  per  cent,  of  the  capital 
stock  required  by  the  general  act  to  be  paid  in  was  not  paid  in; 
yet  the  company  elected  its  officers,  hired  an  office  in  the  city  of 
New  York  and  went  into  actual  operation  there,  as  a  corporation, 
in  January,  1853.  On  the  28th  of  March,  in  that  year,  the  de- 
fendant became  the  owner  of  two  hundred  and  fifty  shares  of  the 
stock,  a  certificate  for  which  was  duly  issued  and  delivered  to  him, 
as  appears  by  the  stock  certificate  book  of  the  company.  In  April 
following  the  company  employed  the  plaintiffs  to  furnish  coaches, 
etc.,  which  they  furnished  and  delivered  to  the  company,  and  for 
which  the  company,  by  its  president,  in  the  name  o*  the  corpora- 
tion, gave  the  plaintiffs  several  promissory  notes. 

In  May  following,  the  defendant  attended  a  meetings  of  the  stock- 
holders and  took  part  as  a  stockholder  in  their  proceedings. 

A  judgment  was  recovered  upon  these  notes  in  favor  of  the 
plaintiffs  against  the  *'  Mexican  Mail  and  Inland  Co.,"  on  the  30th 
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of  June,  1854,  in  the  Supreme  Court  of  this  state;  upon  which 
execution  was  issued  and  returned  wholly  unsatisfied.  The  ref- 
eree reported  in  favor  of  the  plaintiffs  the  amount  due  upon  the 
notes.  The  judgment  entered  on  his  report  was  affirmed  at  Gen- 
eral Term.    The  defendant  appealed  to  this  court. 

IV,  M.  Evarts  for  the  appellant. 

H,  C.  Van  Vorst  for  the  respondent. 

Gray,  J.     The  act  authorizing  the  incorporation  of  companies 
to  navigate  the  ocean  by  steamships,  by  its  second  section,  pro- 
vides that   where  the  certificate  provided   for  in  its  first  section 
shall  have  been  filed  as  therein  required,  and  ten  per  cent,  of  the 
capital  named  paid  in,  the  persons  who  shall  have  signed  and  ac- 
knowledged the  same,  and  all  others  who  shall  thereafter  become 
holders  of  any  share  or  shares  of  said  capital  stock,  and  their  suc- 
cessors, shall  be  a  body  politic  and  corporate,  in  fact  and  in  name, 
by  the  name  stated  in  such  certificate.    Sections  6  and  8  of  the  act 
make  each  stockholder,  upon  a  failure  to  collect  of  the  corporation, 
liable  to  its  creditors  to  an  amount  equal  to  the  stock  held  by  him. 
The  certificate  required  by  the  first  section  of  the  act  was,  in 
all  respects,  properly  made  and  filed.     As  to  that,  no  question  is 
made;  and  if  ten  per  cent,  of  the  capital  stock  had  been  paid  in, 
the  "  Mexican  Ocean  Mail  and  Inland  Co."  would  have  been  a 
corporation  de  jure.     No  question  could  have  existed  in  relation 
to  the  defendant's  liability.     It  is,  nevertheless,  a  corporation  de 
facto,  and  may  carry  on  its  business,  and  sue  in  its  corporate  name. 
If  the  plaintiffs  had  failed  to  deliver  their  coaches,  and  for  that 
reason  had  been  sued  by  the  corporation,  and  they  had  set  up  pre- 
cisely the  defense  which  the  defendant  has,  or,  in  other  words, 
pleaded  nul  tiel  corporation,  a  production  of  the  certificate  which 
had  been  filed  and  proof  of  user   (if  not  of  user  alone)   would 
have  been  sufficient,  prima  facie,  to  establish  it  a  body  corporate, 
in  fact  as  well  as  in  name.    Snow  v.  Peacock,  2  Carr.  &  Payne, 
215;  Dutchess  Co.  Manf.  Co,  v.  Davis,  14  John.  238,  245;  U.  S, 
Bank  V.  Stearns,  15  Wend.  315.    When  its  corporate  existence  had 
been  thus  established,  the  plaintiffs  would  not  have  been  permitted 
to  prove,  as  a  defense  for  them,  the  facts  relied  upon  by  the  de- 
fendant, for  the  familiar  reason  that  the  right  of  a  corporation  to 
sue  cannot  be  inquired  into  collaterally.     McFarlen  v.  The  Triton 
Ins.  Co.,  4  Denio,  392-397.    Thus,  it  will  be  seen  that  this  corpora- 
tion, though  not  a  valid  corporation  in  point  of  law,  may  carry  on 
its  enterprises,  have  its  day  in  court,  and  divide  its  revenue  among 
the  holders  of  the  shares  of  its  capital,  until  the  state  shall  inter- 
pose and  ask  that  it  be  dissolved;  and  that  the  only  real  necessity 
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of  complying  with  the  statute  in  relation  to  the  payment  of  the  ten 
per  cent,  was  to  prevent  proceedings  in  behalf  of  the  people  to 
put  an  end  to  its  corporate  functions. 

This  company  had  a  public  office  in  the  city  of  New  York,  in 
which  they  transacted  what  purported  to  be  the  corporate  business 
of  the  "  Mexican  Ocean  Mail  and  Inland  Co. ;"  officers  were  elected 
by  the  shareholders;  books,  usual  and  proper  for  such  a  corpora- 
tion, were  kept,  in  which  its  proceedings  were  entered ;  to  the  pub- 
lic, it  had  all  the  external  indicia  of  being  the  corporation  it  as- 
sumed to  be,  and  valid  in  point  of  law.  The  defendant  was  a  share- 
holder of  its  capital  stock;  and  that  was  apparent  from  the  books 
of  the  corporation  before  the  plaintiff  gave  it  credit.  This  credit 
was  given  upon  the  faith  not  only  of  the  liability  of  the  corpora- 
tion as  such,  but  ultimately  of  the  several  shareholders  of  its  capital. 
The  plaintiffs'  case,  therefore,  rests  upon  much  stronger  ground 
than  did  either  of  the  cases  of  Ellis  v.  Schmoeck  &  Thomas,  5 
Bing.  521 ;  Doubleday  v.  Muskctt  &  Lousada,  7  id.  no  or  Harvey 
and  others  v.  Kay,  Bart,,  9  Barn.  &  Cress.  356.  In  each  of  these 
the  defendant  was  held  liable.  It  would  be  palpably  wrong  to 
permit  the  defendant,  who  is  one  of  the  owners  of  the  capital  stock 
of  this  corporation,  which  operates  and  sues  for  his  benefit,  to 
set  up  the  failure  of  its  organizers  to  perform  a  duty  initiatory  to 
its  legal  existence,  when  the  plaintiffs,  if  sued  by  the  corporation 
for  the  defendant's  benefit  could  not  set  up  the  same  facts  as  a 
defense  to  them. 

The  judgment  should  be  affirmed. 

All  the  judges  concurred  in  this  conclusion,  except  Strong,  J., 
who  took  no  part  in  the  decision. 

Judgment  affirmed. 


John  R.  Montgomery  and  Another  v.  George  E.  Forbes. 

148  Massachusetts  Reports  249  (1889). 

Contract,  to  recover  the  price  of  goods  sold  and  delivered. 

At  the  trial  in  the  Superior  Court,  before  Dewey,  J.,  the  only 
question  was  whether  the  goods  were  sold  to  a  corporation  called 
the  Forbes  Woolen  Mills,  or  to  the  defendant  as  doing  business 
under  that  name.  The  plaintiffs  introduced  evidence  tending  to 
show  that  subsequently  to  May,  1885,  they  received  an  order  for 
the  goods  by  a  letter,  written  upon  paper  with  the  printed  heading, 
"  Incorporated  1885.  Forbes  Woolen  Mills.  George  E.  Forbes, 
Treasurer,"  and  signed,  "  Forbes  Woolen  Mills,  by  Geo.  E.  Forbes, 
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Treasurer  " ;  that  Ihey  thereupon  shipped  the  goods  to  the  Forbes 
Woolen  Mills  and  received  in  payment  therefor  three  promissory 
notes,  together  equal  to  the  price  of  the  goods,  signed  "  Forbes 
Woolen  Mills,  by  Geo.  E.  Forbes,  Treasurer " ;  that  when  they 
sold  the  goods  and  took  the  notes,  they  understood  from  their  cor- 
respondence with  the  defendant,  as  well  as  from  information  gained 
from  a  commercial  agency,  that  the  Forbes  Woolen  Mills  were  a 
corporation,  and  made  all 'charges  on  their  books  against  them  as 
a  corporation,  and  took  the  notes  from  the  defendant  as  the  notes 
of  a  corporation;  and  that  after  they  sold  the  goods  and  received 
the  notes  they  became  satisfied  there  was  no  such  corporation  as 
the  Forbes  Woolen  Mills;  and  contended  that  they  were  entitled 
to  recover  the  price  of  the  goods  from  the  defendant  personally. 

The  defendant  contended  that  the  Forbes  Woolen  Mills  was  a 
corporation,  and  testified  that  he  purchased  the  goods  as  treasurer 
of  the  Forbes  Woolen  Mills,  but  admitted  that  they  had  not  been 
paid  for  except  by  the  notes,  which  themselves  had  not  been  paid; 
that  in  May,  1885,  for  the  purpose  of  limiting  his  personal  responsi- 
bility, and  because  the  tax  laws  of  New  Hampshire  were  more 
favorable  to  corporations  than  the  Massachusetts  laws,  he  went  to 
Nashua,  New  Hampshire,  to  form  a  corporation  for  the  manu- 
facture of  woolen  goods;  that  he  employed  an  attorney-at-law  of 
Nashua  to  incorporate  the  company  in  a  legal  and  proper  manner, 
under  the  laws  of  that  state,  and  subsequently  paid  him  for  his 
services  and  disbursements  in  the  premises ;  that  he  went  to  Nashua 
again,  and  with  the  attorney  and  three  other  persons,  selected  and 
secured  by  the  attorney,  signed  and  executed  an  agreement  of  as- 
sociation, which  was  dated  May  6,  1885,  and  was  duly  recorded  in 
the  office  of  the  Secretary  of  State  of  New  Hampshire  on  May 
12,  1885,  and  in  the  office  of  the  clerk  of  the  city  of  Nashua  on 
May  13,  1885,  and  recited  that  the  subscribers  associated  themselves 
for  the  purpose  of  forming  a  corporation,  'to  be  called  the  Forbes 
Woolen  Mills,  the  amount  'of  the  capital  stock  to  be  twenty  thousand 
dollars,  divided  into  four  hundred  shares  of  fifty  dollars  each; 
and  that  the  object  of  the  corporation  was  to  manufacture  and 
sell  woolen  and  other  goods,  and  the  places  of  business  were  Nashua 
in  New  Hampshire,  and  East  Brookfield  in  Massachusetts. 

The  defendant  further  testified  that,  subsequently  to  the  execu- 
tion of  the  agreement  of  association,  one  or  more  meetings  were 
held  by  the  signers,  at  which  he  was  elected  president  and  treasurer 
of  the  corporation,  and  such  other  officers  and  directors  were 
elected  as  were  necessary  under  the  laws  of  New  Hampshire ;  that 
the  attorney  had  been  recommended  to  him  as  a  reputable  and 
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reliable  man  and  attorney,  and  he  left  everything  in  his  hands, 
and  supposed  he  did  everything  necessary  and  proper  to  establish 
the  corporation  in  a  legal  manner;  that  records  of  the  meetings 
were  kept  by  the  attorney,  and  that  there  was  a  stock-book  and  cer- 
tificates of  stock  were  issued;  that  all  the  stock  was  issued  to  the 
defendant,  and  that  no  other  person  was  interested  in  it;  that  fifty 
per  cent,  of  the  capital  stock  of  the  corporation  was  actually  paid 
in  by  him  in  cash  and  supplies;  that  after  the  organization  of  the 
corporation  he  hired,  as  treasurer  of  the  corporation,  a  mill  in 
East  Brookfield  belonging  to  his  mother,  Roxanna  Forbes,  and 
himself,  and  began  the  manufacture  of  woolen  goods;  that  he 
purchased  the  necessary  supplies,  including  those  named  in  the 
plaintiffs'  account,  and  placed  them  under  the  direction  of  a  super- 
intendent, employed  to  supervise  the  manufacture  of  the  goods; 
that  there  was  no  manufacturing  done  in  Nashua,  nor  any  other 
business  except  the  holding  of  corporate  meetings,  and  possibly 
the  sale  now  a^d  then  of  a  bill  of  goods  in  the  ordinary  course 
of  business;  and  that  the  principal  place  of  business  of  the  cor- 
poration was  in  East  Brookfield;  that  he,  as  president  and  treas- 
urer of  the  corporation,  continued  to  manufacture  woolen  goods 
for  about  four  months,  and  sent  the  goods  to  commission  houses 
in  New  York  to  be  sold ;  and  that  at  the  end  of  said  four  months 
he  was  unable  to  continue  the  business  and  gave  it  up,  and  no 
further  business  was  done  by  him  or  by  the  corporation. 

The  following  sections  of  c.  152  of  the  General  Laws  of  New 
Hampshire  of  1878,  were  introduced  in  evidence: 

"  Sec.  I.  Any  five  or  more  persons  of  lawful  age  may,  by  writ- 
ten articles  of  agreement,  associate  together,  for  agricultural,  edu- 
cational, or  charitable  purposes,  or  for  carrying  on  any  lawful 
business,  except  banking  and  the  construction  and  maintenance  of 
a  railroad ;  and  when  such  articles  have  been  executed  and  recorded 
in  the  office  of  the  clerks  of  the  town  in  which  the  principal  business 
is  to  be  carried  on,  and  in  that  of  the  Secretary  of  State,  they  shall 
be  a  corporation,  and  such  corporation,  its  officers  and  stockholders, 
shall  have  all  the  rights  and  powers,  and  be  subject  to  all  the  duties 
and  liabilities  of  similar  corporations,  their  officers  and  stocks 
holders,  except  so  far  as  the  same  are  limited  or  enlarged  by  this 
chapter. 

"  Sec.  2.  The  object  for  which  the  corporation  is  established,  the 
place  in  which  its  business  is  to  be  carried  on,  and  the  amount  of 
capital  stock  to  be  paid  in,  shall  be  distinctly  set  forth  in  its  articles 
of  agreement. 
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Upon  this  evidence,  the  defendant  asked  the  judge  to  rule  that 
the  plaintifiFs  were  not  entitled  to  recover,  that  the  account  in  ques- 
tion had  been  paid  by  the  notes  of  the  Forbes  Woolen  Mills  as  a 
corporation,  and  that  there  was  no  evidence  to  authorize  the  jury  to 
find  for  the  plaintiffs. 

The  judge  declined  so  to  rule,  and  submitted  the  following 
questions  to  the  jury:  "  i.  Did  the  Forbes  Woolen  Mills  and 
the  members  of  said  alleged  corporation,  including  said  Forbes, 
at  the  time  of  said  alleged  organization,  intend  to  carry  on  its 
business  as  a  manufacturing  corporation  (other  than  holding  meet- 
ings of  its  members  and  officers)  in  whole  or  in  part  in  the  city  of 
Nashua,  New  Hampshire?  2.  Was  there  an  attempt  in  good  faith 
on  the  part  of  the  defendant,  Forbes,  to  organize  the  corporation 
of  the  Forbes  Woolen  Mills?  3.  Did  said  Forbes,  at  and  prior 
to  the  time  the  goods  in  controversy  were  ordered  —  namely,  at 
all  times  after  May  12,  1885,  during  his  dealings  with  the  plaintiff 
—  believe  that  the  organization  of  said  Forbes  Woolen  Mills  was  a 
valid  corporation  ?  " 

The  jury  answered  the  first  two  questions  in  the  negative,  and 
the  third  in  the  affirmative. 

The  judge,  being  of  the  opinion  that,  upon  the  findings  of  the 
jury  and  the  uncontradicted  evidence  in  the  case,  the  plaintiffs 
were  entitled  to  recover,  directed  the  jury  to  return  a  verdict  for 
the  plaintiffs,  and  reported  the  case  for  the  determination  of  this 
court. 

Allen,  J.  The  apparent  corporation  was  not  a  corporation.  The 
statute  of  New  Hampshire  requires  five  associates,  and  the  articles 
of  agreement  must  be  recorded  in  the  town  in  which  the  principal 
business  is  to  be  carried  on,  and  the  place  in  which  the  business  is 
to  be  carried  on  must  be  distinctly  stated  in  the  articles ;  otherwise 
there  is  no  corporation.  The  defendant's  pretended  associates  were 
associates  only  in  name;  he  alone  was  interested  in  the  enterprise. 
The  articles  of  agreement  were  recorded  in  Nashua,  and  stated 
that  the  business  was  to  be  carried  on  there ;  but  it  was  not  in  fact 
carried  on  there,  and  was  not  intended  to  be.  The  defendant  took 
all  the  shares  of  the  capital  stock,  and  paid  in  to  himself  as  treas- 
urer only  fifty  per  cent,  of  the  amount  thereof.  This  is  not  a  case 
where  there  has  been  a  defective  organization  of  a  corporation 
which  has  a  legal  existence  under  a  valid  charter.  Here  there  was 
no  corporation.  It  was  just  the  same  as  if  the  defendant  had  done 
nothing  at  all  in  the  way  of  establishing  a  corporation,  but  had 
conducted  his  business  under  the  name  of  the  Forbes  Woolen  Mills, 
calling  it  a  corporation.     The  business  was  his  personal  business, 

II 
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which  he  transacted  under  that  name.  Fuller  v.  Hooper,  3  Gray, 
334,  341.    Bryant  v.  Eastman,  7  Cush.  iii. 

The  jury  found  that  he  did  not  in  good  faith  attempt  to  organ- 
ize the  corporation,  but  that  he  believed  it  to  be  a  valid  corporation. 
His  belief,  in  view  of  the  facts  of  the  case,  is  immaterial.  Under 
this  state  of  things,  the  defendant  bought  goods  of  the  plaintiffs 
for  his  own  sole  benefit,  adopting  the  name  of  the  apparent  corpora- 
tion, which  had  no  real  existence,  and  which  represented  nobody 
but  himself.  He  cannot  escape  responsibility  for  his  purchases  by 
the  device  of  putting  such  a  mere  name  between  himself  and  the 
plaintiffs.  The  purchase  was  in  substance  by  and  for  himself  alone. 
The  plaintiffs  might  have  repudiated  the  transaction,  and  main- 
tained replevin,  if  they  had  learned  the  facts  in  time.  They  may 
also  treat  the  transaction  as  a  sale  to  the  defendant  personally.  Fay 
V.  Noble,  ;•  Cush.  188,  194;  Kelner  v.  Baxter,  L.  R.  2  C.  P.  174, 
183,  185;  2  Kent  Com.  (13th  ed.)  630. 

Since  the  notes  represented  nothing,  the  plaintiffs  were  at  liberty 
to  treat  them  as  void,  and  recover  on  the  original  contract  for  goods 
sold.    Melledge  v.  Boston  Iron  Co.,  5  Cush.  158,  171. 

Verdict  to  stand. . 


Andrew  J.  Finnegax  v.  Frederick  D.  Noerenberg  et,  al. 

52  Minnesota  Reports  239  (1893). 

Appeal  by  plaintiff,  Andrew  J.  Finnegan,  from  a  judgment  of 
the  District  Court  of  Hennepin  County,  Smith,  J.,  entered  May  24, 
1892,  that  he  take  nothing  by  his  action. 

Plaintiff  commenced  this  action  against  defendants,  Frederick 
D.  Noerenberg,  Charles  S.  Axtell,  George  Huhn,  Joseph  P.  Allaire 
and  many  others,  alleging  in  his  complaint  that  they  were  copart- 
ners doing  business  under  the  name  of  **  The  K.  of  L.  Building 
Association."  That  in  December,  1888,  at  Minneapolis,  he  at  their 
request  furnished  materials  and  did  plumbing  to  the  value  of 
$599.50  for  them  upon  a  building  they  were  erecting.  That  he 
had  not  been  paid,  and  he  demanded  judgment  for  the  amount 
with  interest.  Noerenberg  answered,  denying  these  allegations 
and  alleging  that  the  materials  were  furnished  and  the  work  done 
for  a  corporation  de  facto  known  as  The  Knights  of  Labor  Build- 
ing Association,  and  not  for  the  defendants  as  partners.  Plaintiff 
replied  denying  the  existence  of  such  corporation. 

The  issues  were  brought  to  trial  January  27,  1892,  before  the 
court  without  a  jury.    It  was  shown  in  evidence  that  on  June  15, 
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1886,  a  number  of  men  adopted  and  signed  articles  of  incorpo- 
ration pursuant  to  Laws  1870,  c.  29.  The  name  adopted  was  "  The 
K.  of  L.  Building  Association/'  The  general  nature  of  its  business 
was  buying,  owning,  improving,  selling  and  leasing  of  lands,  real 
and  personal  estates  and  property,  and  the  construction  of  a  build- 
ing in  Minneapolis  as  a  hall  for  the  Knights  of  Labor.  Its  capital 
stock  was  fixed  at  $100,000,  divided  into  shares  of  $5  each  to  be 
paid  in  as  the  board  of  directors  should  direct.  Its  officers  were 
to  be  seven  directors,  a  president,  a  secretary  and  treasurer.  They 
obtained  subscriptions  to  the  stock  and  adopted  by-laws  which 
were  filed  and  recorded  in  the  city  clerk's  office.  They  purchased 
lots  four  (4)  and  five  (5)  in  block  seventy  (70)  of  the  original 
town  of  Minneapolis  and  erected  thereon  a  brick  building,  known 
as  "  The  Labor  Temple,"  three  stories  high,  with  a  large  hall  on 
the  third  floor.  Plaintiff  furnished  materials  and  did  plumbing 
thereon  to  the  value  of  $599.50  at  the  request  of  the  board  of 
managers.  The  defendant  Noerenberg  subscribed  and  paid  for  ten 
shares  of  the  stock.  The  other  defendants  were  also  stockholders. 
The  association  became  insolvent  and  owed  over  $40,000,  which 
it  was  unable  to  pay.  The  attempt  to  incorporate  was  made  in  good 
faith,  and  the  defendants  believed  they  were  duly  incorporated,, 
and  that  they  were  only  liable  as  stockholders,  not  as  partners,  for 
the  debts  contracted.  When  the  plaintiff  furnished  materials  and 
did  the  plumbing,  he  believed  he  was  dealing  with  the  corporation 
and  not  with  a  copartnership. 

The  plaintiff  claimed  that  the  attempt  to  incorporate  was  inef- 
fectual because  Laws  1870,  c.  29,  under  which  the  attempt  was 
made,  is  entitled  "An  act  in  relation  to  the  formation  of  co-opera- 
tive associations,"  and  does  not  express  its  subject  as  required  by 
the  constitution,  article  IV,  section  27 ;  ajid  because  the  association 
is  not  within  the  scope  of  the  statute,  and  does  not  conform  to  its 
requirements.  He  claimed  that  the  stockholders  were  partners  and 
individually  liable  for  his  demand.  The  trial  court  thought  other- 
wise and  gave  judgment  for  the  defendants. 

GiLFiLLAN,  Ch.  J.  Eight  persons  signed,  acknowledged,  and 
caused  to  be  filed  and  recorded  in  the  office  of  the  city  clerk  in 
Minneapolis,  articles  assuming  and  purporting  to  form,  under 
Laws  1870,  c.  29,  a  corporation,  for  the  purpose,  as  specified  in 
them,  of  "  buying,  owning,  improving,  selling,  and  leasing  of 
lands,  tenements,  and  hereditaments,  real,  personal,  and  mixed 
estates  and  property,  including  the  construction  and  leasing  of  a 
building  in  the  city  of  Minneapolis,  Minn.,  as  a  hall  to  aid  and 
carry  out  the  general  purposes  of  the  organization  known  as  the 
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*  Knights  of  Labor.' "  The  association  received  subscriptions  to 
its  capital  stock,  elected  directors  and  a  board  of  managers, 
adopted  by-laws,  bought  a  lot,  erected  a  building  on  it,  and  when 
completed,  rented  different  parts  of  it  to  different  parties.  The 
plaintiff  furnished  plumbing  for  the  building  during  its  construc- 
tion, amounting  to  $599.50,  for  which  he  brings  this  action  against 
several  subscribers  to  the  stock,  as  copartners  doing  business  under 
the  firm  name  of  the  *'  K.  of  L.  Building  Association."  The  theory 
upon  which  the  action  is  brought  is  that  the  association  having 
failed  to  become  a  corporation,  it  is  in  law  a  partnership,  and  the 
members  liable  as  partners  for  the  debts  incurred  by  it. 

It  is  claimed  that  the  association  was  not  an  incorporation  be- 
cause, first,  the  act  under  which  it  attempted  to  become  incor- 
porated, to  wit.  Laws  1870,  c.  29,  is  void,  because  its  subject  is 
not  properly  expressed  in  the  title;  second,  the  act  does  not  au- 
thorize the  formation  of  corporations  for  the  purpose  or  to  trans- 
act the  business  stated  in  the  articles;  third,  the  place  where  the 
business  was  to  be  carried  on  was  not  distinctly  stated  in  the  arti- 
vcles,  and  they  had,  perhaps,  some  other  minor  defects. 

It  is  unnecessary  to  consider  whether  this  was  a  de  jure  cor- 
poration; so  that  it  could  defend  against  a  quo  warranto,  or  an 
action  in  the  nature  of  quo  warranto,  in  behalf  of  the  state;  for, 
although  an  association  may  not  be  able  to  justify  itself  when 
called  on  by  the  state  to  show  by  what  authority  it  assumes  to  be, 
and  act  as,  a  corporation,  it  may  be  so  far  a  corporation  that,  for 
reasons  of  public  policy,  no  one  but  the  state  will  be  permitted  to 
call  in  question  the  lawfulness  of  its  organization.  Such  is  what 
is  termed  a  corporation  de  facto  —  that  is,  a  corporation  from  the 
fact  of  it  acting  as  such,  though  not  in  law  or  of  right  a  corpora- 
tion. What  is  essential  to  constitute  a  body  of  men  de  facto  cor- 
poration is  stated  by  Sheldon,  J.,  in  Methodist,  etc.  Church  v. 
Pickett,  19  N.  Y.  482,  as  "(i)  the  existence  of  a  charter  or  some 
law  under  which  a  corporation  with  the  powers  assumed  might 
lawfully  be  created;  and  (2)  a  user  by  the  party  to  the  suit  of  the 
rights  claimed  to  be  conferred  by  such  charter  or  law."  This 
statement  was  apparently  adopted  by  this  court  in  East  Norway 
Church  V.  Froislie,  37  Minn.  447;  35  N.  W.  Rep.  260;  but,  as  it 
leaves  out  of  account  any  attempt  to  organize  under  the  charter 
cr  law,  we  think  the  statement  of  what  is  essential  defective.  The 
definition  in  Taylor  on  Private  Corporations,  145,  is  more  nearly 
accurate:  "When  a  body  of  men  are  acting  as  a  corporation, 
under  color  of  apparent  organization,  in  pursuance  of  some  charter 
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or  enabling  act,  their  authority  to  act  as  a  corporation  cannot  be 
questioned  collaterally." 

To  give  a  body  of  men  assuming  to  act  as  a  corporation,  where 
there  has  been  no  attempt  to  comply  with  the  provisions  of  any 
law  authorizing  them  to  become  such,  the  status  of  a  de  facto 
corporation  might  open  the  door  to  frauds  upon  the  public.  It 
would  certainly  be  impolitic  to  permit  a  number  of  men  to  have 
the  statiiis  of  a  corporation  to  any  extent  merely  because  there  is 
a  law  under  which  they  might  have  become  incorporated,  and  they 
have  agreed  among  themselves  to  act,  and  they  have  acted,  as  a 
corporation.  That  was  the  condition  in  Johnson  v.  Corser,  34 
Minn.  355;  25  N.  W.  Rep.  799,  in  which  it  was  held  that  what 
had  been  done  was  ineffectual  to  limit  the  individual  liability  of 
the  associates.  They  had  not  gone  far  enough  to  become  a  de 
facto  corporation.  They  had  merely  signed  articles,  but  had  not 
attempted  to  give  them  publicity  by  filing  for  record,  which  the 
statute  required. 

"  Color  of  apparent  organization  under  some  charter  or  enabling 
act "  does  not  mean  that  there  shall  have  been  a  full  compliance 
with  what  the  law  requires  to  be  done,  nor  a  substantial  compli- 
ance. A  substantial  compliance  will  make  a  corporation  de  jure. 
But  there  must  be  an  ^ppar^;^t  flffpmpf  »n  p#>rfprf  an  organizatioji 
under  the  law.  There  being  such  apparent  attempt  to  perfect  an 
organizationT'the  failure  as  to  some  substantial  requirement  will 
prevent  the  body  being  a  corporation  de  jure;  but,  if  there  be  user 
pursuant  to  such  attempted  organization,  it  will  not  prevent  it  being 
a  corporation  de  facto. 

The  title  to  chapter  29  is  "An  act  in  relation  to  the  formation 
of  co-operative  associations."  Appellant's  counsel  argues  that  the 
body  of  the  act  does  not  contain  a  single  element  of  "  co-operation," 
as  that  term  is  generally  understood.  But  how  it  is  generally 
understood  he  does  not  inform  us.  In  a  broad  sense,  all  associa- 
tions, whether  corporations  or  partnerships,  are  co-operative,  for 
all  the  members,  either  by  their  labor  or  capital,  or  both,  co-operate 
to  a  common  purpose.  There  is  undoubtedly,  in  popular  use  of  the 
terms,  a  more  limited  sense,  though  the  precise  limits  are  not  well 
defined.  There  is  no  legal,  as  distinguishable  from  their  popular, 
signification.  In  the  Century  dictionary  the  term  *'  co-operative 
society"  is  defined,  *'A  union  of  individuals,  commonly  laborers 
or  small  capitalists  formed  *  *  *  for  the  prosecution  in  com- 
mon of  a  productive  enterprise,  the  profits  being  shared  in  accord- 
ance with  the  amount  of  capital  or  labor  contributed  by  each  mem- 
ber."   Taking  the  distinctive  feature  of  a  co-operative  society  to 
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be  that  it  is  made  up  of  laborers  or  small  capitalists,  it  is  manifest 
that  the  chapter  intends  to  deal  with  just  that  sort  of  associations. 
Not  only  does  it  contemplate  that  the  operations  of  the  corpora- 
tions shall  be  local,  but  the  capital  stock  is  limited  to  $50,000,  the 
stock  which  one  member  may  hold  to  $1,000.  No  one  can  become 
a  shareholder  without  the  consent  of  the  managers,  and  no  one  is 
entitled  to  more  than  one  vote. 

The  provisions  in  the  body  of  the  act  are  in  accord  with  the 
title,  and  it  is  therefore  not  open  to  the  objection  made  against  it. 

The  purposes  for  which,  under  the  act,  corporations  may  be 
formed,  are  "  of  trade,  or  of  carrying  on  any  lawful  mechanical, 
manufacturing,  or  agricultural  business."  The  main  purposes  of 
the  act  being  to  enable  men  of  small  capital,  or  of  no  capital  but 
their  labor  and  their  skill  in  trades,  to  form  corporations,  for  the 
purpose  of  giving  employment  to  such  capital  or  labor  and  skill, 
the  language  expressing  the  purposes  for  which  such  corporations 
may  be  formed  ought  not  to  be  narrowly  construed.  Giving  a  rea- 
sonably liberal  meaning  to  the  word  **'  trade  "  in  the  act,  it  would 
include  the  buying  and  selling  of  real  estate,  and,  upon  a  similar 
construction,  the  word  "  mechanical "  would  include  the  erection 
of  buildings.  The  doing  of  the  mason,  or  brick,  or  carpenter,  or 
any  other  work  upon  a  building  is  certainly  mechanical.  There 
can  be  little  question  that  corporations  might  be  formed  to  do 
either  of  those  kinds  of  work  on  buildings,  and,  that  being  so,  there 
is  no  reason  why  they  may  not  be  formed  to  do  all  of  them.  There 
is  no  reason  to  claim  that  such  a  corporation  must  do  its  work  as 
a  contractor  for  some  other  person.  It  may  do  it  for  itself,  and, 
as  the  act  authorizes  the  corporation  to  "take,  hold,  and  convey 
such  real  and  personal  estate  as  is  necessarj'  for  the  purposes  of  its 
organization,"  it  may  instead  of  working  for  others  as  a  contractor, 
make  its  profit  by  buying  real  estate,  erecting  buildings  on  it,  and 
cither  selling  or  holding  them  for  leasing. 

The  omission  to  state  distinctly  in  the  articles  the  place  within 
which  the  business  is  to  be  carried  on,  though  that  might  be  essen- 
tial to  make  it  a  de  jure  corporation,  would  not  prevent  it  becom- 
ing one  dc  facto. 

The  foundation  for  a  de  facto  corporation  having  been  laid  by 
the  attempt  to  organize  under  the  law,  the  user  shown  was 
sufficient. 

Judgment  affirmed. 
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Society  Perun  v,  Cleveland. 
Society  Perun  v.  Hay. 

43  Ohio  State  Reports  481   (1885). 

On  the  28th  of  January,  1874,  the  city  of  Cleveland  conveyed  to 
Perun  (an  incorporated  school  and  library  society)  certain  real 
estate  situated  in  that  city,  and  to  secure  the  unpaid  purchase-money 
therefor,  Perun,  on  the  same  date,  executed  and  delivered  to  the 
city  its  four  promissory  notes  and  a  mortgage  upon  the  premises 
conveyed. 

The  city  neglected  to  file  this  mortgage  for  record  until  the  21st 
day  of  October,  1879.  I"  February,  1874,  certain  persons  at- 
tempted to  organize  a  mutual  benefit  association  under  an  act  sup- 
plementary to  an  act  to  provide  for  the  creation  and  regulation  of 
incorporate  companies,  passed  May  i,  1852  (S.  &  C.  Stat.  271), 
passed  April  20,  1872  (69  Ohio  L.  82),  under  the  corporate  name 
of  Society  Perun.  Thereafter,  in  May,  1874,  Perun  delivered  to 
Society  Perun  its  deed  purporting  to  convey  to  the  latter  the 
premises  theretofore  mortgaged  to  the  city.  From  that  time  for- 
ward, and  prior  to  filing  of  the  city's  mortgage  for  record.  Society 
Perun,  acting  in  its  supposed  corporate  capacity,  from  time  to  time, 
executed  and  delivered  deeds,  mortgages,  and  executory  contracts 
of  sale,  purporting  to  convey,  encumber  and  sell  parcels  of  these 
mortgaged  premises  to  various  parties,  who  were  made  defendants 
in  the  action  below,  and  some  of  whom  (including  Amasa  Stone, 
a  mortgagee,  and  who  had  paid  taxes  upon  the  premises  mortgaged 
to  him)  are  cross-petitioners  in  error.  Thereafter,  in  June,  1880, 
in  a  proceeding  in  quo  warranto,  in  this  court,  instituted  by  the 
Attorney-General,  Society  Perun  was  adjudged  not  to  have  become 
incorporated  in  conformity  to  the  laws  of  this  state,  but  that  its 
pretended  incorporation  was  in  violation  thereof;  and  it  was  ac- 
cordingly ousted  of  all  rights  and  franchises  to  be  a  corporation. 

These  proceedings  in  quo  warranto  were  had  pending  and  prior 
to  the  final  judgment  in  the  action  below,  which,  was  brought  by 
the  city  to  foreclose  her  mortgage,  and  also  to  foreclose  her  sup- 
posed vendor's  Hen  on  the  mortgaged  premises,  as  against  these 
subsequent  grantees,  mortgagees,  and  purchasers. 

The  cause  was  appealed  from  the  Court  of  Common  Pleas  to  the 
District  Court,  wherein  it  was  tried  upon  the  issues,  the  court  find- 
ing among  other  things,  that,  as  to  the  city  of  Cleveland,  Society 
Perun  was  not  a  corporation  either  in  law  or  in  fact,  and  that  the 
conveyance  to  it  by  Perun  was  void  as  against  the  city;  and  that 
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the  mortgages  and  other  liens  and  claims  of  all  the  defendants 
(except  the  lien  of  Amasa  Stone  for  taxes,  and  the  claims  of  cer- 
tain defendants  for  improvements  on  the  premises)  were  subse- 
quent  and  inferior  to  the  lien  of  the  city,  in  whose  favor  the  court 
adjudged  the  second  lien,  and  subsequent  only  to  the  lien  of  Amasa 
Stone  for  taxes  paid  by  him,  but  of  equal  rank  and  merit  with  the 
holders  of  liens  for  expenditures  on  account  of  improvements  above 
mentioned. 

By  the  judgment  in  the  quo  warranto  proceeding  it  was  by  this 
court  in  form  adjudged  that  the  defendants  (the  pretended  incor- 
porators) ever  since  their  pretended  incorporation,  had  unlawfully 
and  without  authority  exercised  the  franchises  of,  and  usurped 
the  right  to  be,  a  body  corporate;  that  the  pretended  organization 
of  these  defendants  as  a  corporation  was  wholly  void  and  of  no 
effect,  and  vested  in  them  no  corporate  rights,  powers,  privileges, 
or  franchises  of  any  description  whatever. 

It  was  further  in  form  adjudged  that  the  defendants  never  had, 
nor  had  any  of  them,  the  authority  or  lawful  right  to  be  a  body 
corporate  or  to  exercise  or  hold  any  of  the  powers,  rights  and 
liberties,  privileges,  functions  or  franchises  of  a  body  corporate; 
but  that  they  and  each  of  them  in  the  use  and  exercise  of  the  same 
were  and  had  ever  been  usurpers  thereof.  The  sole  ground  upon 
which  this  judgment  of  ouster  was  rendered  was  that  while  the 
statute  required  that  they  should  set  forth  in  their  certificate  of 
incorporation  (among  other  things)  the  manner  of  carrying  on  the 
business  of  the  association,  the  attempted  compliance  with  this  re- 
quirement was  in  these  words : 

"Third.  That  the  manner  of  carrying  on  the  business  of  said 
association  shall  be  such  as  may  be  from  time  to  time  prescribed 
by  the  by-laws  of  such  association;  provided  that  the  same  shall 
not  be  inconsistent  with  the  laws  of  the  State  of  Ohio." 

Upon  the  trial  below  the  plaintiff  gave  in  evidence,  against  the 
objection  of  defendants,  the  record  of  the  quo  warranto  proceed- 
ings. 

The  defendartts  offered  in  evidence  the  writing  which  was  filed 
with  the  Secretary  ot  State  as  the  certificate  of  incorporation  of 
Society  Perun. 

They  also  offered  to  prove  that  the  pretended  incorporators  pro- 
ceeded to  comply  strictly  with  the  requirements  of  the  statutes; 
that  they  elected  trustees,  prepared  a  certificate  of  incorporation 
stating  explicitly  the  manner  of  carrying  on  the  business ;  that  this 
was  forwarded  to  the  Secretary  of  State,  who  submitted  it  to  the 
Attorney-General  for  examination  and  approval;  that  the  Secretary 
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of  State  returned  this  paper  with  another  form  of  certificate  which 
had  been  approved  by  the  Attorney-General  and  Secretary  of  State, 
and  which  was  the  identical  certificate  actually  filed  with  the  Sec- 
retary of  State,  and  under  the  supposed  authority  of  which  an 
organization  was  in  good  faith  attempted,  and  that  they  proceeded 
in  good  faith  to  act  and  transact  its  business  under  the  supposed 
authority  of  such  incorporation. 

All  this  was  excluded,  and  the  defendants  excepted.  To  reverse 
this  judgment  the  present  proceeding  is  prosecuted. 

The  alleged  errors  chiefly  relied  upon  are  the  exclusion  of  the 
evidence  offered  to  prove  an  attempt,  in  good  faith,  to  incorporate 
Society  Perun;  the  finding  and  holding  of  the  court  that  Society 
Perun  had  never  been  in  law  or  fact  a  corporation;  that  as  against 
the  city  the  deed  from  Perun  was  void;  and  adjudging  the  city's 
lien  to  be  prior  to  the  rights  and  liens  of  Society  Perun  and  its 
mortagees,  grantees,  and  purchasers. 

Owen,  J.  The  defendants  below,  conceding  that  Society  Perun 
had  never  been  a  corporation  de  jure,  maintain  that  the  court  below 
should  have  permitted  them  to  prove  that  such  society  was  a  de 
facto  corporation;  that  it  attempted,  in  good  faith,  to  become  a 
body  corporate;  proceeded  to  act  and  transact  business  in  good 
faith  under  the  supposed  authority  of  incorporation,  and  that  its 
acts  ought  not  to  have  been  declared  to  be  wholly  void  as  against 
the  city  of  Cleveland. 

The  judgment  of  ouster  was  an  adjudication  between  the  state 
and  the  society  upon  the  right  of  the  latter  to  exercise  corporate 
franchises.  For  the  purposes  of  such  adjudication  it  was  com- 
petent for  this  court  to  consider  and  determine  what  had  been  its 
status  from  its  first  attempt  to  incorporate.  But  it  had  no  power 
to  pass  upon  or  determine  the  rights  of  parties  not  before  it. 

It  was  not  competent  for  this  court  to  determine  in  that  pro- 
ceeding that  Society  Perun  had  never  been  a  corporation  de  facto, 
or  that  its  acts  and  business  transactions,  under  the  color  of  its 
supposed  charter  powers,  were  void.  The  authority  of  the  court 
in  that  behalf  was  derived  from  §  6774,  Rev.  Stats.,  which  pro- 
vides: "When  a  defendant  is  found  guilty  of  usurping,  intruding 
into,  or  unlawfully  holding  or  exercising  an  office,  franchise,  or 
privilege,  judgment  shall  be  rendered  that  such  defendant  be  ousted 
and  altogether  excluded  therefrom,  and  that  the  relator  recover  his 
costs." 

When  the  court  had  excluded  the  society  from  its  franchises  to 
be  a  corporation,  it  exhausted  its  jurisdiction  over  the  subject- 
matter.     It  had  no  power  to   speak  concerning  whatever  rights 
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may  have  been  acquired  by  the  society  as  a  corporation  de  facto, 
or  by  third  parties  in  their  transactions  with  it  as  an  acting  corpo- 
ration. 

It  is  conceded  by  the  city  that  parties  who  had  recognized  the 
existence  of  the  society  by  their  transactions  with  it  as  a   sup- 
posed corporation   are  estopped  to   deny   its  corporate  existence. 
But  it  is  maintained  that  the  city,  having  engaged  in  no  trans- 
actions with  it,  is  free  to  challenge  its  existence  as  a  corporation 
de  facto  as  well  as  de  jure.    The  argument  is  that  "  No  case  can 
be  found  where  it  is. held  that  there  is  a  corporation  de  facto  against 
persons  who  have  in  no  way  recognized  its  existence  as  a  cor- 
poration," and  that  "  The  notion  of  a  de  facto  corporation  is  based 
on  the  doctrine  of  estoppel ;  when  estoppel  cannot  be  invoked  there 
can  be  no  de  facto  corporation. 
.       The  theory  that  a  de  facto  corporation  has  no  real  existence, 
.   that  it  is  a  mere  phantom,  to  be  invoked  only  by  that  rule   of 
^    estoppel  which   forbids  a  party  who  has  dealt  with  a  pretended 
corporation    to   deny   its  corporate   existence,  has   no    foundation, 
1    either  in  reason  or  authority.    A  de  facto  corporation  is  a  reality. 
(    It  has  an  actual  and  substantial  legal  existence.    It  is,  as  the  term 
implies,  a  corporation. 

"  It  is  a  self-evident  proposition  that  a  contract  cannot  be  made 
with  a  corporation  unless  the  corporation  be  in  existence  at  the 
time.  A  real  contract  with  an  imaginary  corporation  is  as  impos- 
.  sible,  in  the  nature  of  things,  as  a  real  contract  with  an  imaginary 
person.  It  is  essential,  therefore,  in  order  to  establish  the  existence 
of  a  contract  with  a  corporation,  to  show  that  the  corporation  was 
in  existence,  at  least  de  facto,  at  the  time  the  contract  was  made." 
Morawetz  Priv,  Corp,,  §  137. 

It  is  bound  by  all  such  acts  as  it  might  rightfully  perform  as  a 
corporation  de  jure.  Where  it  has  attempted  in  good  faith  to 
assume  corporate  powers;  where  its  proceedings  in  that  behalf 
are  colorable  and  are  approved  by  those  officers  of  the  state  who 
are  authorized  to  act  in  that  regard;  where  it  has  honestly  pro- 
ceeded for  a  number  of  years,  without  interference  from  the  state, 
to  transact  business  as  a  corporation;  has  been  reputed  and  dealt 
*  with  as  a  duly  incorporated  body,  and  valuable  rights  and  interests 
have  been  acquired  and  transferred  by  it,  no  substantial  reason 
is  suggested  why  its  corporate  existence,  in  a  suit  involving  such 
transactions,  should  be  subject  to  attack  by  any  other  party  than 
the  state,  and  then  only  when  it  is  called  upon  in  a  direct  proceed- 
ing for  that  purpose,  to  show  by  what  authority  it  assumes  to  be  a 
corporation. 
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Proof  was  offered  upon  the  trial  below  to  show  (i)  that  the 
persons  seeking  to  incorporate  first  filed  with  the  Secretary  of  State 
a  certificate  which  fully  complied  with  the  requirements  of  the 
statutes,  and  free  from  the  defect  which  finally  proved  fatal  to  its 
existence,  but  which  was  disapproved  by  the  Attorney-General; 
(2)  that  the  certificate  of  incorporation  which  was  finally  filed  with 
the  Secretary  of  State  recited  that  "  said  association  has  been 
formed  and  organized  for  the  mutual  protection  and  relief  of  its 
members,  and  for  the  payment  of  stipulated  sums  of  money  to  the 
families  or  heirs  of  the  deceased  members  of  said  association;  that 
the  officers  of  said  association  have  been  duly  chosen;  that  for  the 
purpose  of  becoming  a  body  corporate  under  an  act  passed  by  the 
General  Assembly  of  the  State  of  Ohio,  entitled  an  act  supple- 
mentary to  an  act  entitled  an  act  to  provide  for  the  creation  and 
regulation  of  incorporated  companies  in  the  State  of  Ohio,  passed 
May  I,  1852,  passed  April  20,  1872;"  (3)  that  this  certificate  was 
approved  by  the  Secretary  of  State,  and  also  by  the  Attorney-Gen- 
eral, as  provided  by  the  statutes  (69  Ohio  L.  150) ;  (4)  that  it 
proceeded  in  good  faith  to  transact  business  peculiar  to  corpora- 
tions provided  for  by  the  act  under  which  it  attempted  to  incor^ 
porate. 

All  this  was  excluded,  and  the  decision  of  the  court  below  prac- 
tically rested  on  the  proof  offered  by  the  city,  that  Society  Perun 
had  been  ousted  of  its  franchises,  which  was  evidently  construed 
as  determining  that  such  society  had  from  the  first  no  corporate 
existence,  either  de  jure  or  de  facto,  and  consequently  no  capacity 
to  receive  or  impart  any  interest  in  or  title  to  real  estate  except 
as  against  such  parties  as  were,  by  reason  of  their  recognition  of  or 
dealings  with  it,  estopped  to  deny  its  incorporate  existence. 

Did  the  court  err?  This  fairly  presents  the  controlling  and  very 
important  question :  Was  it  competent  to  show,  as  against  a  party 
who  was  not  estopped  to  deny  its  corporate  existence,  that  Society 
Perun  was,  at  the  time  of  the  transactions  involved  in  controversy, 
a  corporation  de  facto f 

In  Attorney-General  ex  rel,  Pettee  v.  Stevens,  Saxton  (N.  J. 
Eq.)  369,  the  relator  sought  to  enjoin  the  Camden  and  Amboy 
R.  R.  and  Transportation  Co.  and  others  acting  under  its  authority 
from  erecting  a  bridge  over  a  navigable  stream.  The  claim  was 
that  the  act  authorizing  the  corporation  had  been  perverted  and 
disregarded,  and  that  there  was  no  legal  incorporation.  The  re- 
lators were  in  no  manner  estopped  to  attack  the  corporate  exist- 
ence of  the  respondent.    The  court  held : 
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"  Where  a  set  of  men  claiming  to  be  a  legally  incorporated  com- 
pany under  an  act  of  the  legislature,  have  done  everything  neces- 
sary to  constitute  them  a  corporation,  colorably  at  least,  if  not 
legally,  and  are  exercising  all  the  powers  and  functions  of  a  cor- 
poration, they  are  a  corporation  de  facto,  if  not  de  jure;  and  this 
court  will  not  interfere,  in  an  incidental  way,  to  declare  all  their 
proceedings  void,  and  treat  them  as  a  body  having  no  rights  or 
powers." 

The  Chancellor,  speaking  for  the  court  said: 

"  Here,  then,  is  a  set  of  men  claiming  to  be  a  legally  incorpo- 
rated company  under  the  act  of  the  legislature,  exercising  all  the 
powers  and  functions  of  a  corporation.  They  are  a  corporation  de 
facto,  if  not  de  jure.  Everything  necessary  to  constitute  them  a 
corporation  has  been  done,  colorably  at  least,  if  not  legally;  and  I 
do  not  feel  at  liberty,  in  this  incidental  way,  to  declare  all  their 
proceedings  void,  and  treat  them  as  a  body  having  no  rights  or 
powers.  It  has  been  seen  that  the  court  will  not  do  this  where 
a  corporation  properly  organized  has  plainly  forfeited  its  privi- 
leges; and  there  is  but  little  difference  in  principle  between  the 
two  cases.  In  both  the  corporation  is  actually  in  existence,  but 
whether  legally  and  rightfully  so  is  the  question.  And  it  appears 
to  me  that  if  the  court  can  take  cognizance  of  the  matter  in  this 
case,  it  must  in  all  others  where  it  can  be  brought  up,  not  only 
directly,  but  incidentally." 

This  case  is  approved  and  followed  in  National  Docks  R.  Co.  v. 
Central  R,  R,  Co.,  32  N.  J.  Eq.  755,  which  held :  "  When  a  cor- 
poration exists  de  facto,  the  court  of  chancery  cannot,  at  the  in- 
stance of  private  parties,  restrain  its  operations  upon  the  ground 
that  its  organization  is  not  de  jure.  In  such  case  the  proper 
remedy  is  by  quo  warranto,  or  information  in  the  nature  thereof, 
instituted  by  the  attorney-general."  The  rule  of  estoppel  found 
no  place  in  this  case. 

In  S.  &  L,  G.  R,  Co.  v.  S.  &  C.  R.  R.  Co.,  45  Cal.  680,  it  was 
held  that  "  If  a  corporation  de  facto  is  in  the  actual  possession 
of  a  public  highway,  under  a  grant  of  a  franchise  to  improve  and 
collect  tolls  on  the  same,  a  mere  trespasser  cannot  justify  his  entry 
thereon  on  the  ground  that  it  was  only  a  corporation  de  facto, 
and  was  not  de  jure  entitled  to  the  franchise." 

In  IVilliams  v.  Kokomo  B.  &  L.  Ass'n,  89  Ind.  339,  one  Leach 
gave  to  an  acting  corporation  his  mortgage  on  real  estate.  Sub- 
sequent to  the  execution  and  recording  of  it,  he  executed  another 
mortgage  on  the  same  land  to  Williamson.  In  a  proceeding  to 
toreclose  the   junior   mortgage,   Williamson   maintained  that   the 
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pretended  corporation  had  no  legal  existence,  by  reason  of  defects 
and  omissions  in  the  proceedings  to  incorporate,  and  that  the  senior 
mortgage  was  void.  He  was  in  no  matter  estopped,  by  dealings 
with,  or  recognition  of,  the  first  mortgage  to  deny  its  corporate 
existence.  The  court  held  that  "A  junior  mortgagee  cannot  defeat 
a  senior  mortgage  by  showing  that  the  corporation  to  which  the 
senior  mortgage  was  executed  was  defectively  organized,  if  it  be 
a  corporation  de  facto."  Elliot,  J.,  said  :•  "  Where  persons  assume 
to  incorporate  under  the  laws  of  the  state,  and  in  part  comply 
with  their  requirements,  assume  corporate  functions  and  transact 
business  as  a  corporation,  private  persons  cannot  collaterally  ques- 
tion the  right  of  such  an  association  to  a  corporate  existence, 
although  there  has  not  been  a  full  compliance  with  the  provisions 
of  the  statute.  Baker  v.  Neff,  73  Ind.  68.  This  rule  is  not  limited 
to  cases  where  one  by  contract  admits  corporate  existence,  but  is  a 
rule  of  general  application."  It  is  not  easy  to  distinguish  the 
principle  of  this  case  from  that  of  the  case  at  bar. 

In  Pape  v.  Capital  Bank,  20  Kan.  440,  Pape  and  wife  gave 
their  notes  to  "  James  M.  Spencer  or  bearer,"  and  their  mortgage 
on  real  estate  to  secure  them.  Spencer  transferred  the  notes  to 
the  Capital  Bank  of  Top^ka,  an  acting  corporation,  with  this  en- 
dorsement. "  Pay  the  bearer,  without  recourse  on  me ;  James  M. 
Spencer."  The  mortgage  was  also  transferred  to  the  bank,  which 
proceeded  by  suit  to  collect  the  notes  and  foreclose  the  mortgage. 
Pape  and  wife  interpose  the  defense  that  the  bank  was  not,  and 
never  had  been,  a  body  corporate,  by  reason,  among  others,  of  a 
defective  organization.  The  bank  had  assumed  corporate  func- 
tions after  an  attempt,  in  good  faith,  to  incorporate,  and  for  a 
number  of  years  was  in  the  actual  and  notorious  exercise  of  cor- 
porate franchises.  Pape  had  transacted  banking  business  with  the 
plaintiff  prior  to  the  purchase  of  the  notes  and  mortgage,  but  such 
business  was  wholly  unconnected  with  the  notes  and  mortgage  in 
suit.  His  wife,  however,  had  not  in  any  manner  recognized  the 
existence  of  the  bank  as  a  corporate  body,  and  the  doctrine  of 
estoppel  was  not  invoked  to  aid  the  court  in  sustaining  a  judgment 
of  foreclosure  against  Pape  and  wife.  Brewer,  J.,  says:  "The 
corporation  is  one  de  facto;  and  only  the  state  can  inquire,  and 
that,  in  a  direct  proceeding,  whether  it  be  one  de  jure,  *  *  * 
There  must,  in  such  cases,  be  a  law  under  which  the  incorporation 
can  be  had;  there  must,  also,  be  an  attempt,  in  good  faith,  on  the 
part  of  the  corporators,  to  incorporate  under  such  law ;  and  when, 
after  this,  there  has  been  for  a  series  of  years  an  actual,  open  and 
notorious  exercise,  unchallenged  by  the  state,  of  the  powers  of  a 
corporation,  one  who  is  sued  on  a  note  held  by  such  corporation 
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will  not  be  permitted  to  question  the  validity  of  the  incorporation 
as  a  defense  to  the  action.  No  mere  matters  of  technical  omission 
in  the  incorporation,  no  acts  of  forfeiture  from  misuser  after  the 
incorporation,  are  subjects  of  inquiry  in  such  an  action.  This  is 
not  upon  the  ground  of  equitable  estoppel,  but  upon  grounds  of 
public  policy.  If  the  state,  which  alone  can  grant  the  authority 
to  incorporate,  remains  silent  during  the  open  and  notorious  asser- 
tion and  exercise  of  corporate  powers,  an  individual  will  not,  unless 
there  be  some  powerful  equity  on  his  side,  be  permitted  to  raise 
the  inquiry." 

In  Thompson  v.  Candor,  60  111.  244,  VVilletts,  in  February,  1858, 
deeded  to  "  Mercer  Collegiate  Institute,'*  a  body  pretending  to 
be  a  corporation,  the  tract  of  land  in  controversy.  He  died  in 
March,  1858.  In  1868  his  heirs  quit-claimed  their  interest  in  the 
land  to  Thompson,  who  filed  a  bill  in  chancery  for  the  cancellation 
of  the  deed  from  Willetts  to  the  "  Institute,"  alleging,  as  one 
of  the  grounds  of  relief,  that  the  named  grantee  was  not  legally 
incorporated  —  had  no  capacity  to  take  the  title,  and  that  the  deed 
was  void.     The  court  held : 

"Where  parties  endeavor  to  organize  a  corporation  for  edu- 
cational purposes,  under  the  general  law,  adopt  a  name,  elect 
trustees,  and  organize  by  electing  a  president  and  officers,  and 
the  trustees  had  acted  for  years  in  managing  the  property,  had 
leased  and  mortgaged  it,  and  expended  a  large  sum  of  money  in 
its  improvement,  these  acts  constitute  it  a  corporate  body  de  facto, 
and  the  regularity  of  its  organization  cannot  be  questioned  col- 
laterally. Such  irregularity  can  only  be  questioned  by  quo  war- 
ranto  or  scire  facias. 

Thornton,  J.,  says :  "  In  1856  an  attempt  was  made  to  organize 
a  corporation  under  the  general  incorporation  law.  A  corporate 
name  was  selected,  trustees  were  appointed,  and  an  organization 
effected  by  the  election  of  a  president  and  proper  officers.  The 
trustees  thus  appointed  acted  for  years  in  the  general  management 
of  the  property,  leased  and  mortgaged  it,  and  expended  a  large 
amount  of  money.  Here  then  was  a  corporate  body  de  facto, 
which  had  been  engaged  in  an  undertaking  involving  important 
interests.  The  regularity  of  its  organization  cannot  be  questioned 
collaterally.  Any  alleged  non-compliance  with  the  law  can  only  be 
inquired  into  by  the  writ  of  quo  warranto  or  scire  facias." 

There  is  no  suggestion  throughout  the  entire  case  of  the  rule  of 
estoppel  as  an  element  affecting  its  disposition. 

In  Paper  Works  v.  Willett,  1  Robertson  (N.  Y.  Sup.),  131,  it 
is  held  that  formal  defects  in  proceedings  to  organize  a  corpora- 
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tion  are  not  available  to  defeat  an  action  brought  by  a  corporation 

ior  trespass  in  wrongfully  taking  property  out  of  its  possession. 
See  also,  as  illustrating  the  principle  under  discussion:    Smith 

V.  Sheeley,  12  Wall.  361 ;  Grand  Gulf  Bank  v.  Archer,  8  S.  &  M. 

I5i>  173;  Dunning  v.  R.  R.  Co.,  2  Carter  (Ind.),  437;  Dannebroge 

Mining  Co.  v.  Ailment,  26  Cal.  286;  Searsburgh  Turnpike  Co.  v. 

Cutler,  6  Vt.  315;  Mitchell  v.  Deeds,  49  111.  416;  Elis.  Academy  v. 

Lindsey,  6  Ired.  476;  Darst  v.  Gale,  83  111.  136;  Rondell  v.  Fay,  32 

Cal.  354;  De  Witt  v.  Hastings,  40  N.  Y.  (Superior  Court)  463; 

Rice  V.  R.  R,  Co.,  21  111.  93;  Douglas  County  v.  Bolles,  94  U.  S. 

104;  The  Banks  v.  Poitiaux,  3  Randolph  (Va.),  136;  Goundie  v. 

Northampton  Water  Co.,  7  Pa.  St.  233 ;  Baker  v.  Backus,  32  111. 

79;  Tarbell  v.  Page,  24  111.  46;  Thornburgh  v.  /?.  R.  Co.,  14  Ind. 

499  J  ^^^  i^twr  iVaz/.  Co.  v.  Neal,  3  Hawks,  520 ;  Bear  Camp  River 

Co.  V.  Woodman,  2  Me.  404. 
In  Jones  v.  Z^ana,  24  Barb.  395,  it  was  held  that  if  a  company  has 

in  form  a  charter  authorizing  it  to  act  as  a  body  corporate,  and  is 

in  fact  in  the  exercise  of  corporate  powers  at  the  time  of  taking  a 

note  from  an  individual,  it  is,  as  to  him  and  all  third  persons,  a 
corporation  de  facto,  and  the  validity  of  its  corporate  existence  can 
only  be  tested  by  proceedings  on  behalf  of  the  people. 

In  the  case  at  bar,  the  certificate  which  was  last  filed  by  the 
society  embraced  a  full  statement  of  the  objects  of  incorporation 
and  indicate  what  the  nature  of  its  business  must  necessarily  be, 
and  was  strongly  suggestive  of  the  manner  in  which  it  must  neces- 
sarily be  transacted ;  and  while  it  is  not  our  purpose  to  call  in  ques- 
tion the  action  of  this  court  in  the  quo  warranto  proceedings,  we 
have  no  hesitation  in  saying  that  if  we  were  now  called  upon  to 
determine  whether  the  corporate  life  of  Society  Perun  should  be 
taken,  the  question,  upon  the  facts  offered  in  proof  at  the  trial  below, 
would  not  be  free  from  doubt  and  difficulty.  It  is  very  clear  that  the 
proceedings  to  incorporate  were  colorable ;  and  so  far  as  this  fact  is 
a  test  of  the  existence  of  a  corporation  de  facto,  it  is  most  amply 
established.  That  there  was  proof  of  user  is  manifest  from  the 
evidence  which  was  received  without  objection. 

That  the  judgment  of  ouster  did  not  anf1rnii1r[j)^-)t  havp  a   rf^tm- 

active  effect  Tipofl  the  fignts  oLtlie  society,  and  of  parties  who  had 
with  it  during  its  de  facto  existence,  is  suggested  by  the  opinion 
of  Wright,  J.,  in  Gaff  v.  Flesher,  33  Ohio  St.  115. 

The  evidence  which  was  offered  and  excluded  would,  if  credited, 
have  shown  Society  Perun  capable  of  holding  and  transferring  the 
legal  title  to  the  lands  in  controversy.  Walsh  v.  Barton,  24  Ohio 
St.  43;  Darst  v.  Gale,  83  111.  136;  Shewalter  v.  Pirner,  55  Mo.  218; 
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Nat.  Bank  v.  Matthews,  98  U.  S.  628;  Goundie  v.  Northampton 
Water  Co,,  7  Penn.  St.  233 ;  Barrow  v.  Nashville  Turn.  Co,,  9 
Humph.  304;  Kelly  v.  People's  Trans,  Co,,  3  Ore.  189;  Bogardus 
V.  Trinity  Church,  4  Sandf.  Ch.  758. 

The  public  and  all  persons  dealing  with  this  society  were  justified 
in  assuming  that  the  certificate  filed  with  the  Secretary  of  State, 
and  by  him  admitted  to  record  in  his  office,  had  been  approved  by 
him,  and  also  by  the  Attorney-General,  as  required  by  statute  (69 
Ohio  L.  150),  and  that  it  so  far  conformed  to  all  legal  requirements 
that,  as  provided  in  section  2  of  the  act  of  incorporation  (69  Ohio 
L.  83),  **  a  copy,  duly  certified  by  the  Secretary  of  State,  under  the 
great  seal  of  the  state  of  Ohio,  shall  be  evidence  of  the  existence 
of  such  association." 

It  would  seem  that  such  approval,  record,  and  certificate,  followed 
by  uninterrupted  and  unchallenged  user  for  nearly  six  years,  of  all 
of  which  proof  was  tendered,  would  constitute  a  corporation  de 
facto,  if  such  a  body  is,  under  any  circumstances,  entitled  to  legal 
recognition. 

The  highest  considerations  of  public  policy  and  fair  dealing  pro- 
test against  treating  such  an  organization  as  a  nullity,  and  all  of  its 
transactions  void. 

The  principle  of  the  above  cases  is  to  be  distinguished  from  a 
case  where  a  mere  corporation  de  facto  attempts  to  assert  the  power 
of  eminent  domain  by  the  appropriation  of  private  property  to  pub- 
lic use.  It  has  been  held  that  the  exercise  of  this  right  (which  is 
but  a  delegation  of  the  sovereign  power  of  the  State)  depends  upon 
the  sufficiency  and  legal  validity  of- the  certificate  of  incorporation 
and  public  record  of  its  organization.  R.  R,  Co,  v.  Sullivant,  5 
Ohio  St.  276;  Atkinson  v.  R,  R.  Co,,  15  Ohio  St.  21. 

The  case  of  Raccoon  River  Nav,  Co,  v.  Eagle,  29  Ohio  St.  238, 
is  relied  upon  by  the  defendant  in  error.  It  was  an  action  to  recover 
upon  a  stock  subscription.  A  plea  of  nul  tiel  corporation  was  inter- 
posed. The  plaintiff  claimed  to  be  organized  under  an  act  to 
authorize  the  incorporation  of  companies  "  for  the  purpose  of  im- 
proving any  stream  of  water  *  *  *  declared  navigable  by  any 
la^v  of  the  state  of  Ohio."  On  the  trial  the  plaintiff  offered  in  evi- 
dence a  certificate  by  which  it  appeared  that  the  company  was 
formed  for  the  purpose  of  improving,  etc.,  Big  Raccoon  river. 
Unfortunately  there  was  no  navigable  stream  in  Ohio  by  that  name. 
No  other  testimony  was  offered.  There  was  no  proof  of  user. 
There  was  no  defect  in  the  fqrm  of  the  proceedings  to  incorporate, 
but  an  attempt  to  organize  and  incorporate  for  a  purpose  impossible 
of  accomplishment.  There  was  neither  a  de  jure  nor  de  facto 
corporation.    Judgment  was  properly  rendered  for  defendant. 
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In  excluding  proof  of  what  was  actually  done  looking  to  the 
incorporation  of  Society  Perun,  and  of  the  subsequent  acts  of  user, 
which  was  offered  in  evidence,  there  was  error,  for  which  the  judg- 
ment in  the  first  entitled  case  (as  well  as  that  in  the  same  plaintiff 
against  Hay  et  al.,  which  was  tried  with  it  and  involves  the  same 
general  questions)  is  reversed.  Numerous  other  questions  are 
presented  by  the  voluminous  records  in  these  cases,  but  as  they  al! 
depend  upon  the  one  central  and  controlling  question  discussed 
above,  and  as  the  disposition  here  made  of  the  cases  must  lead  to  a 
retrial  in  the  light  of  the  principles  indicated  in  this  opinion,  they 
are  not  separately  considered. 

Judgment  reversed. 


Clarence  Marsh  et  al.  v.  H.  G.  Mathias  et  al, 

19  Utah  Reports  350  (1899). 

Appeal  from  the  Seventh  District  Court,  Carbon  county,  Hon. 
Jacob  Johnson,  Judge. 

Action  by  plaintiffs  as  stockholders  of  the  defendant,  Price  Water 
Company,  to  have  it  adjudged  and  determined  that  said  company  is 
not  a  corporation,  and  that  the  stockholders  thereof  are  the  owners . 
of  a  certain  ditch  and  property  as  tenants  in  common  according  to 
their  ownership  of  stock  therein;  the  ditch  and  property  having 
been  operated  and  used  by  the  company.  • 

From  a  judgment  of  non-suit  plaintiffs  appeal. 

Affirmed. 

Bartch,  C.  J.  The  plaintiffs  are  stockholders  of  the  defendant 
Price  Water  Company,  and  brought  this  action  to  have  it  adjudged 
and  determined  that  such  company  is  not  a  corporation,  and  that 
the  stockholders  thereof  are  the  owners  of  a  certain  ditch  and  prop- 
erty, as  tenants  in  common,  according  to  their  ownership  of  stock 
therein,  the  ditch  and  property  having  been  operated  and  used  by 
the  company.  Among  other  things,  there  is  also  a  prayer  for 
equitable  relief  because  of  varied  alleged  acts  of  fraud  and  illegality 
on  the  part  of  the  directors  and  majority  stockholders.  At  the  trial, 
upon  the  plaintiffs  resting  their  case,  the  court,  on  motion  of  counsel 
for  the  defendants,  granted  a  non-suit,  and  entered  judgment  accord- 
ingly.   This  action  of  the  court  is  assigned  as  error. 

The  first  question  presented  is  whether  the  Price  Water  Company 
is  a  corporation.  The  appellants  insist  that  it  is  neither  a  corpo- 
ration de  jure  nor  de  facto,  and  that  they  are  not  estopped  from 
attacking  its  corporate  existence.  As  effecting  this  question,  it  was 
alleged  in  the  complaint  that,  on  February  8,  1884,  certain  parties, 
12 
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upon  entering  into  negotiations  looking  toward  the  formation  of  a 
corporation,  drew  up  a  certain  paper,  consisting  of  various  articles, 
which  were  called  a  constitution,  and  which  fixed  the  name  of  the 
association  as  the  Price  Water  Company.  Then  after  stating  that 
the  paper,  or  constitution,  contained  various  articles  required  by  the 
statute  relating  to  corporations,  it  is  alleged  as  follows :  "  Tliat  said 
constitution  did  not  provide  for  any  subscription  to  stock,  and  con- 
tained no  subscription  of  stock  by  any  one,  nor  did  the  same  declare 
the  business  or  pursuit  of  the  association,  nor  did  the  same  contain 
any  oath  or  affirmation  as  required  by  law  that  any  stock  to  any 
amount  had  been  paid  in,  nor  was  the  same  acknowledged ;  that  no 
certificate  as  required  by  law  was  ever  issued,  nor  was  any  copy 
of  the  articles  filed  with  the  secretary  of  the  then  territory  of  Utah, 
as  required  by  law,  nor  did  the  said  association  ever  become  a 
corporation ;  nor  was  any  certificate  of  incorporation  ever  issued  to 
said  association. 

"  That,  notwithstanding  the  premises  the  said  association  did  enter 
on  business  as  an  irrigation  company  for  the  building  of  a  canal,  and 
for  the  purpose  of  distributing  water  to  its  various  stockholders, 
and  these  plaintiffs  and  all  other  of  its  so-called  stockholders  took 
part  in  the  said  association  and  gave  to  it  their  money  and  water 
rights  and  labor  solely  for  the  purpose  of  having  water  distributed 
to  them  as  stockholders,  and  with  the  purpose  of  paying,  for  the 
distribution  of  water  by  the  assessments  levied  to  pay  the  expenses 
therefor." 

In  support  of  the  allegations  respecting  the  defects  in  the  organ- 
ization of  the  company,  the  plaintiffs,  at  the  trial,  introduced  in 
evidence  the  paper  referred  to,  or  article  of  incorporation.  To 
these  articles  of  agreement,  as  they  were  designated  when  admitted 
in  evidence,  were  signed  the  names  of  six  persons,  and  the  name  of 
the  corporation  and  the  time  of  its  duration  were  stated.  The  object 
and  bnsiness  of  the  corporation  were  declared  to  be  to  convey  water 
for  irrigation  and  other  purposes,  in  a  canal  or  canals  which  are 
therein  described.  The  maximum  amount  of  capital  stock  was 
designated,  and  the  par  value  of  each  share  fixed.  The  agreement 
contains  a  clause  that  the  private  property  of  the  stockholders  shall 
not  be  liable  for  the  debts  of  the  corporation,  and  designates  the 
several  officers,  provides  for  their  election  and  qualification,  and 
declares  where  the  general  place  of  business  shall  be.  It  provides 
for  filling  vacancies,  for  the  removal  of  officers,  and  for  the  making 
and  amending  of  by-laws.  Following  the  signatures  of  the  incorpo- 
rators is  a  list  showing  the  amount  of  stock  subscribed  for  by  each, 
and  an  affidavit  that  each  party  has  paid  or  is  able  to  and  will  pay 
the  amount  of  his  stock,  and  that  it  is  bona  Me  their  intention  to 
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commence  and  carry  on  the  business  mentioned  in  the  agreement. 
This  is  signed  by  four  of  the  incorporators,  and  then  is  attached 
thereto  the  jurat  of  Job  H.  Whitney,  clerk  of  Emery  county,  in 
which  he  mentions  the  four  persons  who  signed  the  affidavit,  and 
states  that  they  "  made  oath  to  the  foregoing."  In  witness  whereof 
he  declares  that  he  set  his  hand  and  seal  of  the  county  court  thereto 
on  February  14,  1884.  It  further  appears  from  the  paper  admitted 
in  evidence,  as  the  articles  of  agreement,  that  it  was  recorded  on 
February  28,  1884,  but  the  statement  as  to  recording  is  signed  by 
"Job  H.  Whitney,  recorder,"  who,  as  may  be  seen,  designated  him- 
self in  the  affidavit  as  "  county  clerk."  This  would  seem  to  indicate 
an  error  on  the  part  of  the  clerk  in  designating  himself  recorder, 
and,  in  the  absence  of  any  proof  showing  that  the  paper  was  in 
fact  filed  with  the  recorder,  we  must  assume  that  it  was  filed  with 
the  county  clerk  as  provided  by  statute.  Such  appear  to  be  the 
provisions  of  the  articles  of  agreement,  as  shown  by  the  f>aper  in 
question,  and  an  examination  of  the  provisions  with  the  complaint, 
shows  that  the  material  allegations  affecting  the  corporate  existence 
of  the  company  are  not  well  supported  by  the  proof.  It  is  true  the 
articles  of  agreement  were  not  drawn  up  in  a  skillful  and  artistic 
manner,  nor  were  the  requirements  of  the  statute  (Sees.  2267,  et  seq,, 
C.  L.  U.  1888)  under  which  the  corporation  was  organized,  in  all 
respects  fully  complied  with,  but  while  some  formal  defects  may 
exist,  the  articles  of  agreement  show  at  least  a  colorable  compliance 
with  the  law,  and  indicate  an  honest  effort  on  the  part  of  the  incorpo- 
rators to  organize  the  corporation  in  accordance  with  the  forms  of 
law.  Such  effort  was  admittedly  followed  by  immediately  com- 
mencing the  business  mentioned  in  the  articles  of  agreement,  and  the 
operations  have  been  carried  on  ever  since,  as  shown  by  the  proof. 
Under  these  circumstances,  the  corporation  has  at  least  a  de  facto 
if  not  a  de  jure  existence.  Whether  there  are  such  defects  in  the 
organization  as  would  render  it  vulnerable  to  an  attack  by  the  state 
itself,  is  a  question  not  necessary  for  us  to  decide  in  this  case.  It 
is  sufficient  to  say  that  the  appellants  have  made  no  showing  which 
entitled  them  to  a  holding  that  the  Price  Water  Company  has  no 
legal  existence,  or  that  the  stockholders  are  owners  of  the  corporate 
property,  as  tenants  in  common.  Moreover,  where,  as  in  the  case 
at  bar,  there  has  been  such  a  bona  Me  attempt  to  create  a  corpo- 
ration, and  in  like  good  faith  such  an  assumption  and  exercise  of 
corporate  functions,  as  to  constitute  a  corporation  de  facto,  the  legal 
existence  of  the  corporation  can  not,  as  a  general  rule,  be  inquired 
into  collaterally,  even  though  there  be  an  absence  of  compliance 
with  some  of  the  legal  formalities. 


i8o  Marsh  v,  Mathias.  [chap.  ii. 

So,  where  as  shown  by  the  evidence  in  this  case,  the  complainants 
are  stockholders,  and  have  dealt  with  the  corporation  since  its 
organization,  and  have  recognized  its  powers  and  acquiesced  in  the 
exercise  thereof,  for  a  large  number  of  years,  they  are  estopped 
from  questioning  in  such  a  proceeding  as  this  the  rightful  existence 
of  the  corporation. 

In  Clay  v.  Harvey,  9  Utah,  497,  where  a  somewhat  similar  ques- 
tion was  considered,  this  court,  speaking  with  reference  to  the  de- 
fendant, said :  "  By  his  acts  and  assent  he  recognized  the  company 
as  a  de  facto  corporation.  He  must  therefore  be  held  to  have 
waived  his  legal  rights  in  the  premises,  and  to  be  estopped  from 
denying  its  rightful  existence." 

So,  in  Kilpatrick'Kock  Dry  Goods  Co.  v.  Box,  13  Utah,  494,  this 
court  observed ;  "  The  plaintiff  was  alleged  in  the  complaint  to  be  a 
corporation  under  the  laws  of  Nebraska.  This  allegation  the  de- 
fendant denied  in  his  answer.  This  denial  imposed  upon  the  plain- 
tiff the  burden*  of  proving  its  corporate  existence.  But  it  was  only 
necessary  to  prove  a  corporation  de  facto.  If  there  was  a  law, 
: general  or  special,  auth(^izing  such  a  corporation,  a  colorable 
•organization,  with  proof  that  it  acted  as  such,  would  be  sufficient. 
Or  a  party  may  be  bound  by  his  admissions  of  the  corporate  exist- 
ence of  the  opposite  party.  If  he  deals  with  a  corporation  de  facto, 
and  receives  the  benefit  of  such  transaction,  he  will  not  be  heard  to 
deny  that  the  party  was  a  corporation,  and  thereby  defeat  a  re- 
covery against  him." 

In  Sanger  v.  Upson,  91  U.  S.  56,  it  was  said :  "  Where  there  are 
defects  in  the  organization  of  a  corporation  which  might  be  fatal 
upon  a  writ  of  quo  warranto,  a  stockholder  who  has  participated  in 
its  acts  as  a  corporation  de  facto  is  estopped  to  deny  its  rightful 
existence."  i  Thomp.  Corp.,  §§  496,  499,  501,  502,  521;  Cooley 
Const.  Lim.  (6  ed.)  309,  310;  Hasselman  v.  United  States  M.  Co,, 
97  Ind.  365 ;  People  v.  Montecito  Water  Co.,  33  Am.  St  Rep.,  181 ; 
Commissioners,  etc.  v.  Bolles,  94  U.  S.,  104;  Humphreys,  etc.  v. 
Moowrey,  5  Colo.,  282.  The  appellants  also  contend  that,  because 
of  acts  of  fraud  and  illegality  committed  by  the  corporation,  they 
are  entitled  to  equitable  relief,  and  it  is  insisted  that  the  by-laws 
were  fraudulently  altered.  The  articles  of  incorporation  provide 
that  "  all  by-laws  may  be  altered  or  amended  at  any  regular  meet- 
ing of  the  stockholders  by  a  vote  of  two-thirds  of  the  stock.  As 
shown  by  the  evidence,  the  by-laws  originally  provided:  "Water 
shall  be  distributed  according  to  the  stock  each  man  holds."  At  a 
meeting  of  the  stockholders,  held  October  24,  1886,  this  by-law 
was  amended  so  as  to  provide  that  "  the  use  of  water  shall  be 
charged  for  and  a  dividend  be  paid  on  the  stock."    Whether  this 
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amendment  was  carried  by  a  two-thirds  vote  does  not  clearly  appear 
from  the  proof,  and  the  appellants  maintain  that  it  was.  not.  The 
minutes  of  the  meeting  simply  show  that  the  amendment  was 
**  carried."  The  by-law,  as  amended,  however,  is  found  in  the 
records  of  the  corporation,  and  has  been  acted  upon  and  acquiesced 
in  for  a  period  of  more  than  eleven  years  before  the  bringing  of 
this  action. 

It  appears  that  at  each  annual  meeting  of  the  stockholders  a  state- 
ment was  presented  showing  how  much  had  been  taken  in  for  water 
and  how  much  had  been  paid  out  for  labor.  The  appellants  were 
stockholders  of  the  corporation  from  the  time  of  its  organization^ 
and  one  of  them,  Olsen,  it  seems,  was  present  at  a  stockholders' 
meeting  in  1886,  when  an  amendment  to  the  by-laws,  of  which  they 
now  complain,  was  passed,  and  voted  for  the  amendment,  and  that 
appellant  Marsh  was  present  at  the  stockholders'  meeting  held 
November  5,  1887,  and  expressed  himself  "well  pleased  with  the 
proceedings."  Whether  any  of  thcT  individual  respondents,  having 
since  become  directors,  were  present  at  either  of  those  meetings, 
does  not  appear.  The  amended  by-law,  in  question  here,  has  been 
uniformly  acted  upon  and  enforced  since  its  adoption.  Under  all 
these  circumstances  we  must  presume  that  it  was  regularly  and  duly 
adopted,  and  the  proof  fails  to  show  that  the  directors  of  the  corpo- 
ration acted   fraudulently  or  illegally  in  enforcing  its  provisions. 

For  like  reasons,  we  are  of  the  opinion  that  the  amendment  of 
the  by-law,  respecting*  assessments  and  extension  of  canals,  can  not 
avail  the  appellants  in  this  action. 

Upon  careful  examination  of  the  pleadings  and  of  all  the  evidence 
presented  in  the  abstract,  we  conclude  appellants  have  failed  to 
show  any  right  of  recovery.  The  non-suit  was,  therefore,  properly 
granted. 

The  judgment  is  affirmed  with  costs. 

.  The  weight  of  authority  is  in  favor  of  the  statement  that  a  valid  law  must 
exist  under  which  the  corporation  could  have  been  organized,  otherwise 
a  corporation  cannot  exist  even  de  facto.  A  de  facto  corporation  can  never 
be  recognized  in  violation  of  positive  law.  Jones  v.  Aspen  Hardware  Co,, 
21  Colo.  263;  Georgia,  etc.,  Ry.  Co.  v.  Mercantile,  etc.,  Co.,  94  Ga.  306; 
Chicora  Co.  v.  Crews,  6  S.  C.  243;  Bradley  v.  Reppcll,  133  Mo.  545. 

On  the  other  hand  it  has  been  held  in  some  cases  that  the  assumption 
and  exercise  of  corporate  powers  under  an  unconstitutional  statute  creates 
a  de  facto  corporation,  but  it  is  believed  that  this  statement  is  too  broad, 
and  the  cases  so  holding  are  easily  distinguished  from  the  general  and 
almost  unanimous  weight  of  authority.  Coxe  v.  State,  144  N.  Y.  396;  Smith 
V.  Sheeley,  12  Wall.   (U.  S.)  358;  Winget  v.  Quincy,  etc.,  Co.,  128  111  67. 

Bui  repealing  a  statute  under  which  a  corporation  was  created  is  one  thing 
while  declaring   the   statute   unconstitutional   is    another.    Nevertheless,   in 
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litigation  between  private  parties  and  a  corporation,  this  question  cannot  be 
raised.  See  i  Thompson,  §§  518-533;  Coxe  v.  State,  144  N.  Y.  396;  Com- 
pare Guckert  v.  Hackc,  ante  p.  145. — Ed. 

(g)  Corporations  by  Estoppel. 

Where  third  parties  deal  with  a  corporation  as  such  they  are  estopped 
from  denying  the  existence  of  the  corporation.  Commercial  Bank  v.  Pfeiffer, 
108  N.  Y.  242;  Chubb  V.  Upton,  95  U.  S.  665;  Bank  v.  McDonald,  130  Mass. 
264.  The  rule  works  both  ways,  and  a  corporation  cannot,  in  an  action 
against  it,  set  up  the  fact  of  non-incorpcration.  Ewing  v.  Robeson,  15  Ind. 
26;  Rush  V.  Steamboat  Co.,  84  N.  C.  702;  De  Witt  v.  Hastings,  40  N.  Y. 
Super.  Ct.  463.  So,  too,  a  shareholder  is  prevented  from  denying  the  ex- 
istence of  his  corporation  on  the  ground  of  estoppel.  Slocum  v.  Pipe  Co., 
ID  R.  I.  112,  116. 

These  statements,  unquestionably  law,  have  caused  a  judicious  and  able 
writer  on  the  subject  to  coin  the  expression  "  corporations  by  estoppel." 
See  Thompson  on  Corporations  (vol.  i),  §§  518-533.  It  will  be  noted  that 
the  expression  is  of  value  only  as  between  the  corporation,  its  shareholders, 
and  third  parties,  or  the  public.  It  can  have  no  meaning  as  between  the 
state  and  the  corporation,  the  state  having  the  right  at  all  times  to  step 
in  and  question  the  legality  of  the  corporation. —  £d. 


Snyder  v.  Studebaker. 

19  Indiana  Reports  462  (1862). 

Appeal  from  the  Wells  Circuit  Court. 

WoRDEN,  J.  This  was  an  action  by  Snyder  against  Studebaker 
to  recover  possession  of  a  certain  tract  of  land.  Judgment  for 
the  defendant. 

The  same  question  is  presented  by  the  pleadings  and  the  evidence. 

It  appears  that,  in  March,  1853,  the  plaintiff,  who  was  then  the 
owner  of  the  land,  conveyed  the  same  to  the  Fort  Wayne  and 
Southern  Railroad  Company,  by  deed,  duly  executed  and  delivered. 

This  conveyance  was  made  on  account  of  a  stock  subscription. 

Afterward,  in  November,  1855,  the  railroad  company,  for  a  valu- 
able consideration,  conveyed  the  premises  to  the  defendant. 

The  Fort  Wayne  and  Southern  Railroad  Company  was  chartered 
by  act  of  the  legislature,  passed  in  1849;  ^^^  '^  appears  that  the 
corporators  named  in  the  act  in  question  met  in  the  town  of 
Bluffton,  in  said  county  of  Wells,  on  the  19th  day  of  November, 
1 85 1,  and  then  and  there  accepted  the  act  of  incorporation,  and 
organized  the  company  pursuant  to  the  provisions  of  said  act. 

If  the  corporation  was  not  created  before  the  1st  of  November, 
185 1,  when  the  new  constitution  took  effect,  it  could  have  no  exist- 
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ence  at  all,  as  that  instrument  prohibits  the  creation  of  corporations 
other  than  banking,  by  special  act  The  State  v.  Dawson,  16  Ind. 
40 ;  Harriman  v.  Southam,  16  Ind.  190. 

The  plaintiff  claims  that,  inasmuch  as  there  was  no  acceptance 
of  the  charter,  or  organization  under  it,  until  after  the  adoption 
of  the  constitution  of  1851,  there  was  no  such  corporation  *  as  The 
Fort  Wayne  and  Southern  Railroad  Company  at  the  time  he  exe- 
cuted the  conveyance,  and,  hence,  that  no  title  passed  from  him. 
But  is  he  in  a  condition  to  dispute  the  existence  of  the  corporation 
at  the  time  he  made  his  conveyance  to  it? 

It  has  been  held,  in  numerous  cases  in  this  state,  that  a  party  who 
has  contracted  with  a  corporation,  as  such,  is,  as  a  general  proposi- 
tion, estopped  by  his  contract  to  dispute  the  existence  of  the  cor- 
poration at  the  time  of  the  contract.  The  following  cases  may  be 
cited,  though  there  are,  perhaps,  others  reported  and  some  not 
reported  as  yet :  Judah  v.  The  American  Live  Stock  Insurance  Com- 
pany, 4  Ind.  333;  The  Brookville  and  Greensburg  Turnpike  Com- 
pany V.  McCarty,  8  Ind.  392 ;  Ensey  v.  The  Cleveland  and  St.  Louis 
Railroad  Company,  10  Ind.  178;  Fort  Wayne  and  Bluff  ton  Turn- 
pike Company  v.  Deam,  10  Ind.  563 ;  Jones  v.  The  Cincinnati  Type 
Foundry  Company,  14  Ind.  89 ;  Hubbard  v.  Chappell,  14  Ind.  601 ; 
The  Evansville,  etc.  Railroad  Company  v.  The  City  of  Evansville, 
15  Ind.  395 ;  Meikel  v.  The  German  Savings  Fund  Society,  16  Ind. 
181 ;  Heaston  v.  The  Cincinnati  and  Fort  Wayne  Railroad  Com- 
pany, 16  Ind.  275. 

The  doctrine  is  by  no  means  confined  to  the  state,  but  prevails 
elsewhere.  The  Dutchess  Cotton  Manufactory  v.  Davis,  14  Johns. 
238 ;  All  Saints'  Church  v.  Lovett,  i  Hall  191 ;  Palmer  v.  Lawrence, 
3  Sand.  Sup.  C.  R.  161 ;  Eaton  v.  Aspinwall,  6  Duer  176;  Jones  v. 
Bank  of  Tennessee,  8  B.  Mon.  122;  Worcester  Medical  Institution 
V.  Harding,  11  Cush.  285;  The  Congregational  Society  v.  Perry, 
6  N.  H.  164;  People's  Savings  Bank,  etc,  v.  Collins,  27  Conn.  142; 
West  Winsted  Savings  Bank  v.  Ford,  27  Conn.  282;  Angell  and 
Ames  on  Corp.,  §  94. 

The  estoppel  arises  upon  matter  of  fact  only,  and  not  upon 
matter  of  law.  Hence,  if  there  be  no  law  which  authorized  the 
supposed  corporation,  or  if  the  statute  authorizing  it  be  unconstitu- 
tional and  void,  the  contract  does  not  estop  the  party  making  it 
to  dispute  the  existence  of  the  corporation.  But  if,  on  the  other 
hand,  there  be  a  law  which  authorized  the  corporation,  then, 
whether  the  corporators  have  complied  with  it,  so  as  to  become 
duly  incorporated,  is  a  question  of  fact,  and  the  party  making  the 
contract  is  estopped  to  dispute  the  organization  or  the  legal  existence 
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of  the  corporation.  This  proposition  is  substantially  stated  in  the 
cases  of  Jones  v.  The  Cincinnati  Type  Foundry  Company,  Meiket 
V.  The  German  Savings  Fund  Society,  and  Heaston  v.  The  Cin- 
cinnati and  Fort  Wayne  Railroad  Company,  supra. 

Let  us  apply  the  doctrine  to  the  case  before  us.  The  corporators 
named  in  the  act  to  establish  the  Fort  Wayne  and  Southern  Rail- 
road Company  had  a  right,  at  any  time  before  the  offer  of  the 
franchises  was  withdrawn,  that  is,  before  the  constitution  of  1851 
was  adopted,  to  accept  the  charter,  and  organize  under  it.  If  they 
did  so  accept  the  charter,  and  organize,  the  corporation  was  legiti- 
mately created,  and  the  new  constitution  did  not  destroy.it. 

Whether  they  did  so  accept  the  charter,  and  organize,  was  a 
question  of  fact,  and  the  plaintiff,  by  his  conveyance,  is  estopped 
to  deny  such  acceptance  and  organization. 

That  the  corporators  accepted  the  charter,  and  organized  under  it^ 
within  the  time  when  it  was  competent  to  do  so,  was  as  fully 
admitted  by  the  contract  as  was  any  other  step  necessary  tp  an 
organization. 

The  conclusion  necessarily  follows  that  the  plaintiff  is  estopped 
to  dispute  the  existence  of  the  corporation  at  the  time  of  his  con- 
veyance to  it. 

This  point  was  ruled  the  other  way  in  the  case  of  Harriman  v. 
Southam,  16  Ind.  190;  but,  upon  more  mature  reflection,  we  are 
satisfied  that  the  decision  upon  this  point  was  wrong,  and  should 
be  overruled. 

We  may  remark,  also,  that  the  doctrine  of  estoppel  was  errone- 
ously applied  in  the  case  of  The  Evansville,  etc,  Railroad  Co.  v* 
The  City  of  Evansville,  15  Ind.  395.  There  the  point  made  was 
that  the  law  under  which  the  corporation  was  organized  was  un- 
constitutional and  void.  A  party,  we  have  seen,  does  not,  by  his 
contract,  estop  himself  to  deny  that  there  is  any  law,  or  any  valid 
law,  by  which  the  corporation  was  authorized. 

Some  further  observation,  in  respect  to  the  case  before  us,  will 
not  be  out  of  place.  The  doctrine  of  estoppel,  as  applied  to  the 
case,  does  not  rest  upon  a  mere  technical  rule  of  law.  It  has  its 
foundation  in  the  clearest  equity,  and  the  principles  of  natural 
justice.  The  doctrine  of  estoppel  in  pais  is  of  comparatively  recent 
growth,  but  is  firmly  and  clearly  established.  "  The  recent  decisions 
of  the  courts,  both  in  this  country  and  in  England,  appear  to  have 
given  a  much  broader  sweep  to  the  doctrine  of  estoppel  in  pais 
than  that  which  formerly  existed,  and  to  have  established  that> 
in  all  cases  where  an  act  is  done,  or  a  statement  made,  by  a  party, 
the  truth  or  efficacy  of  which  it  would  be  a  fraud  on  his  part  to 
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controvert  or  impair,  there  the  character  of  an  estoppel  will  be 
given  to  what  would  otherwise  be  mere  matter  of  evidence,  and  it 
will,  therefore,  become  binding  upon  a  jury,  even  in  the  presence 
of  |M-oof  of  a  contrary  nature."    2  Smith  Lead.  Cas.,  p.  531,   i 
Am.  ed.     See,  also,  upon  this  subject,  Kinney  v.  Farnsworth,  17 
Conn.  355;  Middleton  Bank  v.  Jerome,  18  Conn.  443;  Lancy  v. 
Laney,  4  Ind.  149.      In  Doe  ex  dem.  Richardson  v.  Baldwin,  i 
Zabriskie,  397,  it  was  said  that  "The  doctrine  of  estoppel  rests 
upon  the  principle,  that  when  one  has  done  an   act,  or  made  a 
statement,  which  it  would  be  a  fraud,  on  his  part,  to  controvert  or 
impair,  and  such  act  or  statement  has  so  influenced  any  one  that  it 
has  been  acted  upon,  the  party  making  it  will  be  cut  off  from  the 
power  of  retraction.    It  must  appear,  i.  That  he  has  done  some 
act,  or  made  some  admission  inconsistent  with  his  claim;  2.  That 
the  other  party  has  acted  upon  such  conduct  or  admission ;  3.  That 
such  party  will  be  injured  by  allowing  the  conduct  or  admission 
to  be  withdrawn."     Here  the  plaintiff,  by  his  conveyance  to  the 
corporation,  admitted  that  it  had  an  existence,  and  could  receive 
the  title.     Upon  this  act  and  admission  of  the  plaintiff  the  defend- 
ant has  acted  in  purchasing  the  land  of  the  company.     If  the  plain- 
tiflp  had  not  conveyed  te  the   corporation,   the  defendant  would 
not  have  purchased  from  it.    The  law  will  not  now  permit  the 
plaintiff  to  withdraw  the  admission  made  by  him  in  conveying 
to  the  corporation  and  deprive  the  defendant  of  the  land  which 
he  purchased  on  the   faith  of    such  admission.     In   our  opinion 
the  judgment  below  is  right,  and  must  be  affirmed. 
Per  curiam. —  The  judgment  is  affirmed,  with  costs. 

Withotit  de  facto  existence,  at  least,  there  can  be  no  esroppel.  Cochran 
V.  Arnold,  58  Pa.  St.  399;  Maryland  etc,  Co.  v.  West  End  etc.  Co.,  87  Md. 
207;  Jones  v.  Aspen  Hardware  Co.,  21  Colo.  263. 

Estoppel  does  not  apply  in  dealing  with  a  pretended  corporation  without 
knowledge  of  its  claims  as  such.   Guckert  v.  Hacke,  supra,  p. 

The  following  acts  will  create  estoppel:  Payments  on  subscriptions,  Boggs 
V.  Olcott,  40  111.  303;  Voting  at  meetings,  Railroad  Co.  v.  Bowser,  48  Pa. 
St  29;  acquiescing  in  corporate  acts  or  receiving  benefits,  Aullman  v.  Waddle, 
40  Kan.  145.    Thompson  on  Liability  of  Stockholders,  §  407. 

For  exhaustive  notes  and  an  excellent  selection  of  cases  on  this  subject, 
see  Wilgus'  Cases  on  Corporations,  pages  630-672. —  Ed, 


CHAPTER  m. 

The  Corporation  and  the  State. 


I.    Control  Over  Domestic  Corporations  and  the  Interpretation 

of  Charters. 

Dartmouth  College  Case,  reported  in  4  Wheaton,  518. 

"In  I76<)  the  King  of  England  granted  a  charter  constituting  twelve 
persons  therein  named  a  corporation  under  the  name  of  *The  Trustees  of 
Dartmouth  College/  with  power  to  fill  vacancies  in  their  body.  The  pur- 
poses of  the  corporation  were  to  establish  a  college  for  the  educaiion  and 
instruction  of  the  youth  of  the  province  in  the  arts  and  sciences  and  for 
the  dissemination  of  civilization  and  Christianity  among  the  Indians.  The 
charter  further  authorized  the  corporation  to  receive,  hold  and  administer 
property  to  enable  it  to  accomplish  these  purposes. 

"After  the  corporation  had  existed  for  nearly  50  years,  received  donations 
and  endowments,  the  legislature  of  N.  H.  enacted  several  laws  altering 
the  management  and  purposes  in  several  particulars.  By  these  acts  the 
name  was  changed  to  *  The  Trustees  of  Dartmouth  University,'  the  board 
was  increased  by  nine  trustees  to  be  appointed  by  the  governor,  and  provision 
was  made  for  twenty-five  overseers  to  be  appointed  by  the  governor  and 
council.  The  entire  management  was  placed  in  the  hands  of  the  board 
subject*  to  the  control  of  the  overseers,  and  authority  was  conferred  to 
establish  a  new  college  and  an  institute  and  to  use  the  property  and  funds 
for  that  purpose. 

"  The  trustees  refused  to  be  bound  and  claimed  the  original  charter  was 
a  contract  So  held.  In  delivering  the  opinion  neither  Marshall,  C.  J.,  nor 
Story,  J.,  pointed  out  the  exact  terms  of  the  contract,  and  it  is  apparent 
that  a  contract  was  assumed  by  them."* 

As  to  the  essential  questions  involved  in  the  case,  the  Court  was  palpably 
wrong  (see  Am.  Law.  Rev.  26  at  172),  but  it  is  nevertheless  true  that 
this  decision  has  been  conclusively  binding  upon  all  the  States  from  that 
time  to  this. 

The  doctrine  thus  settled  is  that,  whenever  the  sovereign  power  for 
the  time  being  and  within  the  legitimate  sphere  of  action  grants  to  a  body 
of  men  the  franchise,  privilege  or  license  in  the  nature  of  property  and  the 
grantees  accept  the  grant,  such  franchise,  privilege  or  license  is  within 
the  constitutional  protection  in  such  sense  that  it  cannot  thereafter  be  re- 
pealed or  revoked  by  any  form  of  State  action  against  the  consent  of  the 
corporation. 

It  was  impliedly  held  a  contract  on  the  ground  that  the  agreement 
between  the  donors  and  the  beneficiaries,  of  which  the  trustees  or  corpora- 
tion is  the  legal  guardian,  might  be  in  some  way  impaired.  The  contract 
thus  implied  is  the  trust  created  by  the  various  gifts. 

But  it  is  difficult  to  see  how  the  mere  grant  of  a  franchise  contained 
in  a  charter  of  incorporation  can  constitute  a  contract    The  franchisees 


*  See  2  Morawitz  on  Corp.  2nd  ed.  Sees.  1045-1113, 
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merely  a  legal  right  or  privilege,  given  without  compensation,  and  no  con- 
tract is  entered  into  between  the  state  and  the  possessors  of  the  charter. 
Of  course,  a  contract  or  treaty  might  do  the  same  thing,  but  there  is  a 
difference.  If  a  charter  be  secured  by  the  treaty  it  would  seem  that  it  can 
be  cut  short  by  the  same  power  that  made  it.  But  if  by  contract,  the  power 
to  alter  or  repeal  must  be  express,  never  implied,  and  the  state  cannot  other- 
wise revoke  or  alter  it. 

Xo  state  now  grants  charters  that  are  not  subject  to  repeal  or  alteration. 

A  franchise  is  a  contract  when  consideration  is  given  for  it.  In  this 
case  acceptance  was  held  to  be  the  consideration,  with  the  public  duties, 
responsibilities,  etc.,  as  a  part  of  it.    *    *    * 

Whether  there  be  a  contract  between  the  state  and  the  corporation  or 
not,  there  is  always  the  contract  between  the  members  of  the  corporation, 
which  has  for  its  reason  d'etre,  the  charter  or  license  of  the  state.  The 
shareholders  mutually  agree  to  unite  for  the  purpose  indicated  in  the  charter 
and  agree  to  contribute  each  their  proportionate  share  and  thereby  become 
entitled  to  a  share  in  the  proBts  and  management.  This  is  a  contract,  and 
as  such  easily  comes  within  the  constitutional  prohibition.  It  is  well  settled 
that  a  state  is  prohibited  from  altering  or  revoking  the  charter  and  pur- 
poses of  a  corporation  because  of  this  fact.  It  would  not  only  impair  the 
contract,  but  would  **  without  due  process  of  law  "  and  "  without  just  com- 
pensation" take  away  their  property. 

But  this  doctrine  is  qualified  in  several  ways: 

I,  Reservation  of  repeal,  etc.;  2,  repealing  and  altering  prior  to  accept- 
ance; 3,  police  power  of  the  state;  4,  public  or  governmental  corporations; 
5,  eminent  domain;  6,  grant  of  property  held  in  trust  by  the  state. —  Ed. 


Stourbridge  Canal  Company  v.  Wheeley. 

2  Bam.  &  Add  792  (1831) ;  s.  c.  36  Revised  Reports  746. 

Lord  Tenterden,  C.  J.,  in  the  course  of  this  term,  delivered  the 
judgment  of  the  court. 

This  case  was  argued  before  us  in  the  last  term.  It  was  an  action 
of  assumpsit  brought  by  the  plaintiffs  to  recover  the  sum  of  £492  9s. 
as  a  compensation  for  the  use  of  a  way  or  passage  for  boats  loaded 
with  coals  and  other  merchandise,  along  a  part  of  the  plaintiffs' 
canal,  made  under  the  powers  of  the  16  G.  3,  c.  28  an  act  of  Parlia- 
ment for  making  and  maintaining  the  Stourbridge  canal  with  two 
collateral  cuts.  This  canal  was  formed  upon  two  levels ;  the  upper 
or  summit  level,  which  communicates  with  the  Dudley  canal,  then 
intended  to  be  made  and  since  completed ;  upon  the  whole  of  which 
level  there  is  no  lock ;  and  the  lower  or  Stourbridge  level,  extend- 
ing from  Stourbridge  to  Stourton ;  and  the  two  levels  are  con- 
nected by  a  chain  of  sixteen  locks.  The  defendants  have  carried 
large  quantities  of  coals  and  other  goods,  part  from  the  Dudley 
canal,  part  not,  along  the  upper  level,  without  passing  through  any 
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lock.  Until  recently  they  have  paid  to  the  plaintiffs  a  compen- 
sation in  the  nature  of  tonnage  for  the  coals  and  goods  so  carried, 
as  other  persons  have  also  done ;  but  the  defendants  having  latterly 
refused  to  do  so,  this  action  has  been  brought;  and  the  question 
is,  whether  the  plaintiffs  are  entitled  to  demand  anything  for  the 
use  of  the  part  of  the  canal  on  which  the  defendants  have  so 
navigated;  if  they  are,  the  sum  claimed  is  admitted  to  be  reason- 
able, and  the  plaintiffs  are  entitled  to  recover  it;  if  they  are  not, 
the  previous  payments  by  the  defendants  cannot  render  them  liable, 
and  the  plaintiffs  cannot  recover  anything. 

The  canal  having  been  made  under  the  provisions  of  an  act  of 
Parliament,  the  rights  of  the  plaintiffs  are  derived  entirely  from 
that  act.  This,  like  many  other  cases,  is  a  bargain  between  a  com- 
pany of  adventurers  and  the  public,  the  terms  of  which  are  expressed 
in  the  statute ;  and  the  rule  of  construction  in  all  such  cases  is  now 
fully  established  to  be  this, —  that  any  ambiguity  in  the  terms  of 
the  contract  must  operate  against  the  adventurers,  and  in  favor  of 
the  public ;  and  the  plaintiffs  can  claim  nothing  which  is  not  clearly 
given  to  them  by  the  act.  This  rule  is  laid  down  in  distinct  terms 
by  the  court  in  the  case  of  The  Hull  Dock  Company  v.  La  Marche 
(8  B.  &  C.  51),  where  some  previous  authorities  are  cited;  and 
it  was  also  acted  upon  in  the  case  of  The  Leeds  and  Liverpool  Canal 
Company  v.  Hustler  (i  B.  &  C-  424). 

Adopting  this  rule,  we  are  to  decide  whether  a  right  to  demand 
some  compensation  for  the  use  of  this  part  of  the  canal,  is  clearly 
and  unambiguously  given  to  the  plaintiffs  by  this  act  of  Parliament ; 
and  we  think  it  is  not. 

The  act  of  Parliament  recites  that  the  proposed  canal  will  be  of 
public  utility  (p.  732)  ;  the  company  are  empowered  to  purchase 
land  for  the  use  of  the  navigation  (p.  748)  ;  the  lands  acquired 
by  voluntary  or  compulsory  sale  are  vested  in  the  proprietors  for 
the  use  of  the  navigation,  and  for  no  other  use  or  purpose  what- 
soever (p.  759)  ;  and  all  persons  whatsoever  are  to  have  free 
liberty  "  to  navigate  upon  the  canal  and  collateral  cuts  with  any 
boats  or  other  vessels "  of  certain  dimensions,  "  and  to  use  the 
wharfs  and  quays  for  loading  and  unloading  any  goods,  wares, 
merchandise,  and  commodities;  and  also  to  use  the  towing  paths 
with  horses  for  hauling  and  drawing  such  boats  and  vessels,  upon 
payment  of  such  rates  and  dues  as  shall  be  demanded  by  the  said 
company  of  proprietors  not  exceeding  the  rates  before  mentioned 
in  the  statute  "  (p.  788).  This  refers  to  a  previous  clause  (p.  777)  y 
which  provides,  that,  in  consideration  of  the  great  charge  and  ex- 
pense of  the  proprietors   in  making,   maintaining,   and  supplying 
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with  water  the  canal  and  collateral  cuts,  etc.,  it  shall  be  lawful  for 
the  company  from  time  to  time  to  ask,  demand,  take,  and  recover 
for  their  own  use  and  benefit  for  the  tonnage  and  wharfage  of 
iron,  etc.,  and  other  commodities  navigated,  carried,  and  conveyed 
thereon,  such  rates  and  duties  as  they  shall  think  fit,  not  exceeding 
the  sum  of  sixpence  for  every  ton  of  iron,  etc.,  navigated  on  any 
part  of  the  canal,  and  which  shall  pass  through  any  one  or  more 
of  the  locks  which  shall  be  erected  on  the  said  canal.  A  similar 
provision  is  made  for  the  tonnage  and  wharfage  of  goods  in  vessels 
navigated  on  the  collateral  cuts ;  and  a  power  of  bringing  an  action 
for  arrears  or  distraining  is  given  to  the  company. 

Now,  it  is  quite  certain  that  the  company  have  no  right  expressly 
given  to  receive  any  compensation  except  the  tonnage  paid  tor  goods 
carried  through  some  of  the  locks  on  the  canal  or  the  collateral 
cuts;  and  it. is  therefore  incumbent  upon  them  to  show  that  they 
have  a  right  clearly  given  by  inference  from  some  of  the  other 
clauses. 

One  of  the  clauses  relied  upon  by  the  plaintiffs  is  that  which 
gives  the  public  the  use  of  the  canal  (p.  788),  and  it  is  contended 
that  no  persons  have  a  right  to  use  any  part  of  the  canal  under 
that  clause,  except  those  who  actually  do  pay  some  of  the  rates 
or  dues,  and  consequently  pass  some  of  the  locks;  and  that  if  in- 
dividuals have  no  right  to  navigate  a  particular  part,  the  company 
may  make  their  own  bargain  as  to  the  terms  upon  which  they  may 
be  permitted  to  do  so. 

But  the  clause  in  question  is  capable  of  two  constructions;  one, 
that  those  persons  who  pass  the  locks,  and  therefore  pay  the  rates, 
and  those  only,  are  entitled  to  navigate  any  part  of  the  canal  or 
cuts;  the  other,  that  all  persons  are  entitled  to  use  it,  paying  rates 
when  rates  are  due.  The  former  of  these  constructions  is  against 
the  public  in  favor  of  the  company,  the  latter  is  in  favor  of  the 
public  and  against  the  company,  and  is  therefore,  according  to  the 
rule  above  laid  down,  the  one  which  ought  to  be  adopted. 

And  indeed  the  more  obvious  meaning  of  this  clause  is,  to  declare 
that  the  canal  is  dedicated  to  the  public,  but,  at  the  same  time,  to 
preserve  the  right  of  the  company  to  the  rates  already  given ;  and 
it  is  reasonable  to  suppose  that,  by  the  section  (p.  777^,  which 
gives  the  rates  as  a  compensation  for  the  expenses  of  the  proprie- 
tors, the  legislature  meant  to  include  all  the  benefit  they  were  to 
derive  from  the  canal,  and  not  to  leave  the  company  to  make  what 
agreement  they  pleased  with  the  public  in  cases  not  provided  for, 
and  to  gain  an  unlimited  profit  from  a  particular  part  of  it.  They 
probably  did  not  contemplate  the  case  of  persons  using  the  canal 
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who  did  not  pass  any  lock;  but  whether  the  omission  was  inten- 
tional, or  arose  from  inadvertence,  it  is  still  an  omission  in  that 
clause  which  provides  for  the  emolument  of  the  company. 

Another  section  upon  which  some  reliance  was  placed,  was  that 
in  page  789,  which  gives  the  owners  of  adjoining  lands  the  power 
to  use  any  pleasure  boats  on  the  canal,  etc.  (so  as  the  same  do  not 
pass  through  any  lock)  without  paying  any  rates  or  dues  for  the 
same,  and  so  as  such  boat  be  not  used  for  carrying  any  goods ;  an.l 
it  is  argued  that  the  inference  arising  from  the  latter  part  of  thi*> 
clause  is,  that  pleasure  boats  carrying  goods  would  be  liable  to 
pay  rates,  though  they  should  pass  no  locks;  and  if  pleasure  boats, 
then  all  other  boats  should  be  equally  liable.  And  there  is  no  doubt 
but  that  this  provision  does  afford  some  color  for  this  argument. 
The  object  of  the  clause  appears  to  have  been,  partly  to  secure 
the  right  of  the  proprietors  to  use  the  canal  with  pleasure  boats 
(and  in  that  respect  it  is  introduced  pro  majore  cauteld) ;  and 
partly  to  prevent  the  company  being  injured  by  their  passing- 
through  locks;  and  the  framer  of  the  clause  seems  to  have  added 
the  last  provision  in  the  section  merely  to  put  pleasure  boats  with 
goods  on  board  on  the  footing  of  loaded  vessels,  without  consider- 
ing whether  loaded  vessels  were  liable  to  duties  or  not.  At  any 
rate  this  clause  is  not  sufficient,  in  our  judgment,  to  enable  us  to 
say  that  it  is  clear  the  legislature  intended  to  give  the  plaintiffs  the 
right  to  the  compensation  claimed  for  the  use  of  a  part  of  the  canal 
where  there  is  no  lock. 

Upon  the  principle  of  construction,  therefore,  above  laid  down, 
VIZ.,  that  the  company  are  entitled  to  impose  no  burthen  on  the 
public  for  their  own  benefit  except  that  which  is  clearly  given  by 
the  act,  we  are  of  opinion  that,  as  their  right  to  claim  this  com- 
pensation is  not  clearly  given  by  the  act,  the  plaintiffs  are  not 
entitled  to  recover. 

Judgment  for  defendants. 


The  Proprietors  of  the  Charles  River  Brtoge,  Plaintiffs  in 
Error,  v.  The  Proprietors  of  the  Warren  Bridge  and 
Others. 

II  Peters  {:fi  C/.  5".)  420  (1837) 

(The  statement  of  facts  and  the  opinions  of  the  associate  justices 
have  been  omitted. —  Ed.) 

Taney,  Ch  J.,  delivered  the  opinion  of  the  court. 

The  questions  involved  in  this  case  are  of  the  gravest  character, 
and  the  court  have  given  to  them  the  most  anxious  and  deliberate 
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consideration.  The  value  of  the  right  claimed  by  the  plaintiffs  is 
large  in  amount;  and  many  persons  may  no  doubt  be  seriously 
aflFected  in  their  pecuniary  interests  by  any  decision  which  the 
court  may  pronounce ;  and  the  questions  which  have  been  raised  as 
to  the  power  of  the  several  states,  in  relation  to  the  corporations 
they  have  chartered,  are  pregnant  with  important  consequences, 
not  only  to  the  individuals  who  are  concerned  in  the  corporate 
franchises,  but  to  the  communities  in  which  they  exist.  The  court 
are  fully  sensible  that  it  is  their  duty,  in  exercising  the  high  powers 
conferred  on  them  by  the  Constitution  of  the  United  States,  to  deal 
with  these  great  and  extensive  interests  with  the  utmost  caution; 
guarding,  as  far  as  they  have  the  power  to  do  so,  the  rights  of 
property,  and  at  the  same  time  carefulUy  abstaining  from  any  en- 
croachment on  the  rights  reserved  to  the  states. 

It  appears  from  the  record  that  in  the  year  1650  the  legislature 
of  Massachusetts  granted  to  the  president  of  Harvard  College  "  the 
liberty  and  power  "  to  dispose  of  the  ferry  from  Charlestown  to 
Boston,  by  lease  or  otherwise,  in  behalf  and  for  the  behoof  of  the 
college;  and  that,  under  that  grant,  the  college  continued  to  hold 
and  keep  the  ferry  by  its  lessees  or  agents,  and  to  receive  the  profits 
of  it  until  1785.  In  the  last-mentioned  year  a  petition  was  presented 
to  the  legislature  by  Thomas  Russell  and  others,  stating  the  incon- 
venience of  the  transportation  by  ferries  over  Charles  river,  and 
the  public  advantages  that  would  result  from  a  bridge ;  and  praying 
to  be  incorporated  for  the  purpose  of  erecting  a  bridge  in  the  place 
where  the  ferry  between  Boston  and  Charlestown  was  then  kept. 
Pursuant  to  this  petition,  the  legislature,  on  the  9th  of  March,  1785, 
passed  an  act  incorporating  a  company  by  the  name  of  "  The 
Proprietors  of  the  Charles  River  Bridge "  for  the  purposes  men- 
tioned in  the  petition.  Under  this  charter  the  company  were  em- 
powered to  erect  a  bridge  in  "  the  place  where  the  ferry  was  then 
kept ;"  certain  tolls  were  granted,  .and  the  charter  was  limited  to 
forty  years  from  the  first  opening  of  the  bridge  for  passengers ; 
and  from  the  time  the  toll  commenced  until  the  expiration  of  this 
term  the  company  were  to  pay  two  hundred  pounds  annually  to 
Harvard  College ;  and  at  the  expiration  of  the  forty  years  the  bridge 
was  to  be  the  property  of  the  commonwealth ;  "  saving  (as  the  law 
expressed  it)  to  the  said  college  or  university  a  reasonable  annual 
compensation  for  the  annual  income  of  the  ferry  which  they  might 
have  received  had  not  the  said  bridge  been  erected." 

The  bridge  was  accordingly  built,  and  was  opened  for  passengers 
on  the  17th  of  June,  1786.  In  1792  the  charter  was  extended  to 
seventy  years  from  the  opening  of  the  bridge ;  and  at  the  expiration 
of  that  time  it  was  to  belong  to  the  commonwealth.     The  corpo- 
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ration  have  regularly  paid  to  the  college  the  annual  sum  of  two 
hundred  pounds,  and  have  performed  all  of  the  duties  imposed  on 
them  by  the  terms  of  their  charter. 

In  1828  the  legislature  of  Massachusetts  incorporated  a  company 
by  the  name  of  "  The  Proprietors  of  the  Warren  Bridge  "  for  the 
purpose  of  erecting  another  bridge  over  Charles  river.  This  bridge 
is  only  sixteen  rods,  at  its  commencement  on  the  Charlestown  side, 
from  the  commencement  of  the  bridge  of  the  plaintiffs;  and  they 
are  about  fifty  rods  apart  at  their  termination  on  the  Boston  side. 
The  travellers  who  pass  over  either  bridge  proceed  from  Charles- 
town  square,  which  receives  the  travel  of  many  great  public  roads 
leading  from  the  country;  and  the  passengers  and  travellers  who 
go  to  and  from  Boston  used  to  pass  over  the  Charles  river  bridge 
from  and  through  this  square  before  the  erection  of  the  Warren 
bridge. 

The  Warren  bridge  by  the  terms  of  its  charter  was  to  be  sur- 
rendered to  the  state  as  soon  as  the  expenses  of  the  proprietors 
in  building  and  supporting  it  should  be  reimbursed ;  but  this  period 
was  not,  in  any  event,  to  exceed  six  years  from  the  time  the  com- 
pany commenced  receiving  toll. 

When  the  original  bill  in  this  case  was  filed,  the  Warren  bridge 
had  not  been  built,  and  the  bill  was  filed  after  the  passage  of  the 
law,  in  order  to  obtain  an  injunction  to  prevent  its  erection,  and 
for  general  relief.  The  bill,  among  other  things  charged  as  a 
ground  for  relief  that  the  act  for  the  erection  of  the  Warren  bridge 
impaired  the  obligation  of  the  contract  between  the  commonwealth 
and  the  proprietors  of  the  Charles  river  bridge,  and  was,  therefore, 
repugnant  to  the  constitution  of  the  United-  States.  Afterward  a 
supplemental  bill  was  filed,  stating  that  the  bridge  had  then  been 
so  far  completed  that  it  had  been  opened  for  travel,  and  that  divers 
persons  had  passed  over,  and  thus  avoided  the  payment  of  the  toll 
which  would  otherwise  have  been  received  by  the  plaintiffs.  The 
answer  to  the  supplemental  bill  admitted  that  the  bridge  had  been 
so  far  completed  that  foot  passengers  could  pass,  but  denied  that 
any  persons  but  the  workmen  and  the  superintendents  had  passed 
over  with  their  consent.  In  this  state  of  the  pleadings  the  cause 
came  on  for  hearing  in  the  Supreme  Judicial  Court  for  the  county 
of  Suffolk,  in  the  commonwealth  of  Massachusetts,  at  November 
term,  1829,  and  the  court  decided  that  the  act  incorporating  the 
Warren  bridge  did  not  impair  the  obligation  of  the  contract  with  the 
proprietors  of  the  Charles  river  bridge,  and  dismissed,  the  com- 
plainants' bill ;  and  the  case  is  brought  here  by  writ  of  error  from 
that  decision.  It  is,  however,  proper  to  state  that  it  is  understood 
*    that  the  state  court  was  equally  divided  upon  the  question ;  and  that 
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the  decree  dismissing  the  bill  upon  the  ground  above  stated  was 
pronounced  by  a  majority  of  the  court  for  the  purpose  of  enabling 
the  complainants  to  bring  the  question  for  decision  before  this  court. 
In  the  argument  here  it  was  admitted  that  since  the  filing  of  the 
supplemental  bill  a  sufficient  amount  of  toll  had  been  received  by 
the  proprietors  of  the  Warren  bridge  to  reimburse  all  their  ex- 
penses, and  that  the  bridge  is  now  the  property  of  the  state,  and 
has  been  made  a  free  bridge;  and  that  the  value  of  the  franchise 
granted  to  the  proprietors  of  the  Charles  river  bridge  has  by  this 
means  been  entirely  destroyed. 

If  the  complainants  deemed  these  facts  material,  they  ought  to 
have  been  brought  before  the  state  court  by  a  supplemental  bill; 
and  this  court,  in  pronouncing  its  judgment,  cannot  regularly  notice 
them.  But  in  the  view  which  the  court  take  of  this  subject  these 
additional  circumstances  would  not  in  any  degree  influence  their 
decision.  And  as  they  are  conceded  to  be  true,  and  the  case  has 
been  argued  on  that  ground,  and  the  controversy  has  been  for  a 
long  time  depending,  and  all  parties  desire  a  final  end  of  it ;  and  as 
it  is  of  importance  to  them  that  the  principles  on  which  this  court 
decide  should  not  be  misunderstood,  the  case  will  be  treated  in  the 
opinion  now  delivered  as  if  these  admitted  facts  were  regularly 
before  us. 

A  good  deal  of  evidence  has  been  offered  to  show  the  nature  and 
extent  of  the  ferry  right  granted  to  the  college,  and  also  to  show 
the  rights  claimed  by  the  proprietors  of  the  bridge  at  different  times 
by  virtue  of  their  charter,  and  the  opinions  entertained  by  com- 
mittees of  the  legislature  and  others  upon  that  subject.  But  as  these 
circumstances  do  not  affect  the  judgment  of  this  court,  it  is  unneces- 
sary to  recapitulate  them. 

The  ()laintiffs  in  error  insist  mainly  upon  two  grounds:  ist.  That 

by  virtue  of  the  grant  of  1650  Harvard  College  was  entitled,  in 

perpetuity,  to  the  right  of  keeping  a  ferry  between  Charlestown 

and  Boston;  that  this  right  was  exclusive;  and  that  the  legislature 

had  not  the  power  to  establish  another  ferry  on  the  same  line  of 

travel,  because  it  would  infringe  the  rights  of  the  college ;  and  that 

these  rights,  upon  the  erection  of  the  bridge  in  the  place  of  the 

ferry  under  the  charter  of  1785,  were  transferred  to  and  became 

vested  in  "  The  Proprietors  of  the  Charles  River  Bridge ;"  and  that 

under  and  by  virtue  of  this  transfer  of  the  ferry  right  the  rights 

of  the  bridge  company  were  as  exclusive  in  that  line  of  travel  as 

the  rights  of  the  ferry.     2d.  That  independently  of  the  ferry  right, 

the  acts  of  the  legislature  of  Massachusetts  of  1785  and  1792  by 

their  true  construction  necessarily  implied  that  the  legislature  would 

not  authorize  another  bridge,  and  especially  a  free  one,  by  the  side 
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of  this  and  placed  in  the  same  line  of  travel,  whereby  the  franchise 
granted  to  "  The  Proprietors  of  the  Charles  River  Bridge  "  should 
be  rendered  of  no  value ;  and  the  plaintiffs  in  error  contend  that  the 
grant  of  the  ferry  to  the  college,  and  of  the  charter  to  the  pro- 
prietors of  the  bridge,  are  both  contracts  on  the  part  of  the  state; 
and  that  the  law  authorizing  the  erection  of  the  Warren  bridge  in 
1828  impairs  the  obligation  of  one  or  both  of  these  contracts. 

It  is  very  clear  that  in  the  form  in  which  this  case  comes  before 
us,  being  a  writ  of  error  to  a  state  court,  the  plaintiffs  in  claiming 
under  either  of  these  rights  must  place  themselves  on  the  ground 
of  contract,  and  cannot  support  themselves  upon  the  principle  that 
the  law  divests  vested  rights.  It  is  well  settled  by  the  decisions  of 
this  court  that  a  state  law  may  be  retrospective  in  its  character  and 
may  divest  vested  rights,  and  yet  not  violate  the  Constitution  of  the 
United  States,  unless  it  also  impairs  the  obligation  of  a  contract.' 
In  Satterlee  v.  Mathewson,  2  Peters,  413,  this  court,  in  speaking  of 
the  state  law  then  before  them,  and  interpreting  the  article  in  the 
Constitution  of  the  United  States  which  forbids  the  states  to  pass 
laws  impairing  the  obligation  of  contracts,  use  the  following  lan- 
guage: "It  (the  state  law)  is  said  to  be  retrospective;  be  it  so. 
But  retrospective  laws  which  do  not  impair  the  obligation  of  con- 
tracts, or  partake  of  the  character  of  ex  post  facto  laws,  are  not 
condemned  or  forbidden  by  any  part  of  that  instrument"  (the 
Constitution  of  the  United  States).  And  in  another  passage  in  the 
same  case  the  court  say:  "The  objection,  however,  most  pressed 
upon  the  court,  and  relied  upon  by  the  counsel  for  the  plaintiff  in 
error,  was  that  the  effect  of  this  act  was  to  divest  rights  which  were 
vested  by  law  in  Satterlee.  There  is  certainly  no  part  of  the  Con- 
stitution of  the  United  States  which  applies  to  a  state  law  of  this 
description;  nor  are  we  aware  of  any  decision  of  this,  or  of  any 
Circuit  Court,  which  has  condemned  such  a  law  upon  this  ground, 
provided  its  effect  be  not  to  impair  the  obligation  of  a  contract.'* 
The  same  principles  were  reaffirmed  in  this  court  in  the  late  case  of 
Watson  and  others  v.  Mercer,  decided  in  1834,  8  Pet.  no:  "As  to 
the  first  point  (say  the  court),  it  is  clear  that  this  court  has  no  right 
to  pronounce  an  act  of  the  state  legislature  void,  as  contrary  to  the 
Constitution  of  the  United  States,  from  the  mere  fact  that  it  divests 
antecedent  vested  rights  of  property.  The  Constitution  of  United 
States  does  not  prohibit  the  states  from  passing  retrospective  laws 
generally,  but  only  ex  post  facto  laws." 

After  these  solemn  decisions  of  this  court  it  is  apparent  that 
the  plaintiffs  in  error  cannot  sustain  themselves  here,  either  upon 
the  ferry  right  or  the  charter  to  the  bridge  upon  the  ground  that 
vested  rights  of  property  have  been  divested  by  the  legislature. 
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And  whether  they  claim  under  the  ferry  right  or  the  charter  to  the 
bridge,  they  must  show  that  the  title  which  they  claim  was  acquired 
by  contract  and  that  the  terms  of  that  contract  have  been  violated 
by  the  charter  to  the  Warren  bridge.  In  other  words,  they  must 
show  that  the  state  had  entered  into  a  contract  with  them  or  those 
under  whom  they  claim  not  to  establish  a  free  bridge  at  the  place 
where  the  Warren  bridge  is  erected.  Such,  and  such  only,  are  the 
principles  upon  which  the  plaintiffs  in  error  can  claim  relief  in  this 
case. 

The  nature  and  extent  of  the  ferry  right  granted  to  Harvard  Col- 
lege in  1650  must  depend  upon  the  laws  of  Massachusetts ;  and  the 
character  and  extent  of  this  right  has  been  elaborately  discussed  at 
the  bar.  But  in  the  view  which  the  court  take  of  the  case  before 
them,  it  is  not  necessary  to  express  any  opinion  on  these  questions. 
For  assuming  that  the  grant  to  Harvard  College  and  the  charter  to 
the  bridge  company  were  both  contracts,  and  that  the  ferry  right 
was  as  extensive  and  exclusive  as  the  plaintiffs  contend  for,  still 
they  cannot  enlarge  the  privileges  granted  to  the  bridge,  unless  it 
can  be  shown  that  the  rights  of  Harvard  College  in  this  ferry  have, 
by  assignment  or  in  some  other  way,  been  transferred  to  the  pro- 
prietors of  the  Charles  river  bridge,  and  still  remain  in  existence, 
vested  in  them,  to  the  same  extent  with  that  in  which  they  were 
held  and  enjoyed  by  the  college  before  the  bridge  was  built. 

It  has  been  strongly  pressed  upon  the  court  by  the  plaintiffs  in 
error  that  these  rights  are  still  existing,  and  are  now  held  by  the 
proprietors  of  the  bridge.     If  this  franchise  still  exists,  there  must 
be  somebody  possessed  of  authority  to  use  it  and  to  keep  the  ferry. 
Who  could  now  lawfully  set  up  a  ferry  where  the  old  one  was 
kept?    The  bridge  was  built  in  the  same  place,  and  its  abutments 
occupied  the  landings  of  the  ferry.     The  transportation  of  pas- 
sengers in  boats  from  landing  to  landing  was  no  longer  possible,  and 
the  ferry  was  as  effectually  destroyed  as  if  a  convulsion  of  nature 
had  made  there  a  passage  of  dry  land.     The  ferry,  then,  of  neces- 
sity, ceased  to  exist  as  soon  as  the  bridge  was  erected;  and  when 
the  ferry  itself  was  destroyed,  how  can  rights  which  were  incident 
to  it  be  supposed  to  survive  ?    The  exclusive  privileges,  if  they  had 
such,  must  follow  the  fate  of  the  ferry,  and  can  have  no  legal 
existence  without  it  —  and  if  the  ferry  right  had  been  assigned  by 
the  college,  in  due  and  legal  form,  to  the  proprietors  of  the  bridge,, 
they  themselves   extinguished   that   right   when   they   erected   the 
bridge  in  its  place.     It  is  not  supposed  by  any  one  that  the  bridge 
company  have  a  right  to  keep  a  ferry.     No  such  right  is  claimed 
for  them,  nor  can  be  claimed  for  them,  under  their  charter  to  erect 
the  bridge  —  and  it  is  difficult  to  imagine  how  ferry  rights  can  be 
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held  by  a  corporation  or  an  individual  who  have  no  right  to  keep 
a  ferry.  It  is  clear  that  the  incident  must  follow  the  fate  of  the 
principal,  and  the  privilege  connected  with  property  cannot  survive 
the  destruction  of  the  property;  and  if  the  ferry  right  in  Harvard 
College  was  exclusive  and  had  been  assigned  to  the  proprietors  of 
the  bridge,  the  privilege  of  exclusion  could  not  remain  in  the  hands 
of  their  assigneees  if  those  assignees  destroyed  the  ferry. 

But  upon  what  ground  can  the  plaintiffs  in  error  contend  that  the 
ferry  rights  of  the  college  have  been  transferred  to  the  proprietors 
of  the  bridge?  If  they  have  been  thus  transferred,  it  must  be  by 
some  mode  of  transfer  known  to  the  law ;  and  the  evidence  relied 
on  to  prove  it  can  be  pointed  out  in  the  record.  How  was  it  trans- 
ferred? It  is  not  suggested  that  there  ever  was,  in  point  of  fact,  a 
deed  of  conveyance  executed  by  the  college  to  the  bridge  company. 
Is  there  any  evidence  in  the  record  from  which  such  a  conveyance 
may,  upon  legal  principle,  be  presumed  ?  The  testimony  before  the 
court,  so  far  from  laying  the  foundation  for  such  a  presumption 
repels  it  in  the  most  positive  terms.  The  petition  to  the  legislature,^ 
in  1785,  on  which  the  charter  was  granted,  does  not  suggest  an 
assignment,  nor  any  agreement  or  consent  on  the  part  of  the  col- 
lege ;  and  the  petitioners  do  not  appear  to  have  regarded  the  wishes 
of  that  institution  as  by  any  means  necessary  to  ensure  their  success. 
They  place  their  application  entirely  on  considerations  of  public 
interest  and  public  convenience  and  the  superior  advantages  of  a 
communication  across  Charles  river  by  a  bridge,  instead  of  a  ferry. 
The  legislature  in  granting  the  charter  show  by  the  language  of  the 
law  that  they  acted  on  the  principles  assumed  by  the  petitioners. 
The  preamble  recites  that  the  bridge  "  will  be  of  great  public  utility," 
and  that  is  the  only  reason  they  assign  for  passing  the  law  which 
incorporates  this  company.  The  validity  of  the  charter  is  not  made 
to  depend  on  the  consent  of  the  college,  nor  of  any  assignment  or 
surrender  on  their  part ;  and  the  legislature  deal  with  the  subject  as 
if  it  were  one  exclusively  within  their  own  power,  and  as  if  the 
ferry  right  were  not  to  be  transferred  to  the  bridge  company,  but 
to  be  extinguished;  and  they  appear  to  have  acted  on  the  principle 
that  the  state,  by  virtue  of  its  sovereign  powers  and  eminent  domain, 
had  a  right  to  take  away  the  franchise  of  the  ferry,  because,  in 
their  judgment,  the  public  interest  and  convenience  would  be  better 
promoted  by  a  bridge  in  the  same  place;  and  upon  that  principle 
they  proceed  to  make  a  pecuniary  compensation  to  the  college  for 
the  franchise  thus  taken  away:  and  as  there  is  an  express  reser- 
vation of  a  continuing  pecuniary  compensation  to  the  college  when 
the  bridge  shall  become  the  property  of  the  state,  and  no  provision 
whatever  for  the  restoration  of  the  ferry  right,  it  is  evident  that 
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no  such  right  was  intended  to  be  reserved  or  continued.  The  ferry, 
with  all  its  privileges,  was  intended  to  be  forever  at  an  end,  and  a 
compensation  in  money  was  given  in  lieu  of  it.  The  college  ac- 
quiesced in  this  arrangement,  and  there  is  proof  in  the  record  that 
it  was  all  done  with  their  consent.  Can  a  deed  of  assignment  to 
the  bridge  company  which  would  keep  alive  the  ferry  rights  in  their 
hands  be  presumed  under  such  circumstances  ?  Do  not  the  petition, 
the  law  of  incorporation,  and  the  consent  of  the  college  to  the 
pecuniary  provision  made  for  it  in  perpetuity,  all  repel  the  notion 
of  sin  assignment  of  its  rights  to  the  bridge  company,  and  prove 
that  every  party  to  this  proceeding  intended  that  its  franchises  what- 
ever they  were  should  be  resumed  by  the  state,  and  be  no  longer 
held  by  any  individual  or  corporation  ?  With  such  evidence  before 
us  there  can  be  no  ground  for  presuming  a  conveyance  to  the 
plaintiffs.  There  was  no  reason  for  such  a  conveyance.  There  was 
every  reason  against  it;  and  the  arrangements  proposed  by  the 
charter  to  the  bridge  could  not  have  been  carried  into  full  effect, 
unless  the  rights  of  the  ferry  were  entirely  extinguished. 

It  is,  however,  said  that  the  payment  of  the  two  hundred  pounds 
a  year  to  the  college,  as  provided  for  in  the  law,  gives  to  the  pro- 
prietors of  the  bridge  an  equitable  claim  to  be  treated  as  the 
assignees  of  their  interest;  and  by  substitution,  upon  chancery 
principles,  to  be  clothed  with  all  their  rights. 

The  answer  to  this  argument  is  obvious.  This  annual  sum  was 
intended  to  be  paid  out  of  the  proceeds  of  the  tolls  which  the  com- 
pany were  authorized  to  collect.  The  amount  of  the  tolls,  it  must 
be  presumed,  was  graduated  with  a  view  to  this  incumbrance,  as 
well  as  to  every  other  expenditure  to  which  the  company  might 
be  subjected,  under  the  provisions  of  their  charter.  The  tolls  were 
to  be  collected  from  the  public,  and  it  was  intended  that  the  ex- 
pense of  the  annuity  to  Harvard  College  should  be  borne  by  the 
public;  and  it  is  manifest  that  it  was  so  borne,  from  the  amount 
which  it  is  admitted  they  received,  until  the  Warren  bridge  was 
erected.  Their  agreement,  therefore,  to  pay  that  sum  can  g^ve 
them  no  equitable  right  to  be  regarded  as  the  assignees  of  the 
college,  and  certainly  can  furnish  no  foundation  for  presuming  a 
conveyance;  and  as  the  proprietors  of  the  bridge  are  neither  the 
legal  nor  equitable  assignees  of  the  college,  it  is  not  easy  to  per- 
ceive how  the  ferry  franchise  can  be  invoked  in  aid  of  their  claims, 
if  it  were  even  still  a  subsisting  privilege,  and  had  not  been  resumed 
by  the  state  for  the  pnrpose  of  building  a  bridge  in  its  place. 

Neither  can  the  extent  of  the  pre-existing  ferry  right,  whatever 
it  may  have  been,  have  any  influence  upon  the  construction  of  the 
written  charter  for  the  bridge.    It  does  not  by  any  means  foUoWj 
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that  because  the  legislative  power  in  Massachusetts  in  1650  may 
have  granted  to  a  justly  favored  seminary  of  learning  the  exclu- 
sive right  of  ferry  between  Boston  and  Charlestown  they  would, 
in  1785,  give  the  same  extensive  privilege  to  another  corporation, 
who  were  about  to  erect  a  bridge  in  the  same  place.  The  fact 
that  such  a  right  was  granted  to  the  college  cannot,  by  any  sound 
rule  of  construction,  be  used  to  extend  the  privileges  of  the  bridge 
company  beyond  what  the  words  of  the  charter  naturally  and 
legally  import.  Increased  population  longer  experienced  in  legis- 
lation, the  different  character  of  the  corporations  which  owned 
the  ferry  from  that  which  owned  the  bridge,  might  well  have  in- 
duced a  change  in  the  policy  of  the  state  in  this  respect;  and  as 
the  franchise  of  the  ferry  and  that  of  the  bridge  are  different  in 
their  nature,  and  were  each  established  by  separate  grants,  which 
liave  no  words  to  connect  the  privileges  of  the  one  with  the  privi- 
leges of  the  other,  there  is  no  rule  of  legal  interpretation  which 
would  authorize  the  court  to  associate  these  grants  together,  and 
to  infer  that  any  privilege  was  intended  to  be  given  to  the  bridge 
-company  merely  because  it  had  been  conferred  on  the  ferry.  The 
charter  to  the  bridge  is  a  written  instrument  which  must  speak 
Jor  itself  and  be  interpreted  by  its  own  terms. 

This  brings  us  to  the  act  of  the  legislature  of  Massachusetts  of 
1785,  by  which  the  plaintiffs  were  incorporated  by  the  name  of 
"  The  Proprietors  of  the  Charles  River  Bridge ;"  and  it  is  here, 
and  in  the  law  of  1792,  prolonging  their  charter,  that  we  must 
look  for  the  extent  and  nature  of  the  franchise  conferred  upon 
the  plaintiffs. 

Aluch  has  been  said  in  the  argument  of  the  principles  of  con- 
struction by  which  this  law  is  to  be  expounded,  and  what  under- 
takings on  the  part  of  the  state  may  be  implied.  The  court  think 
there  can  be  no  serious  difficulty  on  that  head.  It  is  the  grant  of 
certain  franchises  by  the  public  to  a  private  corporation,  and  in 
a  matter  where  the  public  interest  is  concerned.  The  rule  of  con- 
struction in  such  cases  is  well  settled,  both  in  England  and  by  the 
decisions  of  our  own  tribunals.  In  2  Barn.  &  Adol.  739,  in  the 
case  of.  the  Proprietors  of  the  Stourbridge  canal  against  Wheeley 
and  others,  the  court  say :  "The  canal  having  been  made  under  an 
act  of  Parliament,  the  rights  of  the  plaintiffs  are  derived  entirely 
from  that  act.  This,  like  many  other  cases,  is  a  bargain  between 
a  company  of  adventurers  and  the  public,  the  terms  of  which  are 
expressed  in  the  statute;  and  the  rule  of  construction  in  all  such 
cases  is  now  fully  established  to  be  this:  that  any  ambiguity  in 
the  terms  of  the  contract  must  operate  against  the  adventurers 
and  in  favor  of  the  public,  and  the  plaintiffs  can  claim  nothing 
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that  is  not  clearly  given  them  by  the  act."  And  the  doctrine  thus 
laid  down  is  abundantly  sustained  by  the  authorities  referred  to  in 
this  decision.  The  case  itself  was  as  strong  a  one  as  could  well 
be  imagined  for  giving  to  the  canal  company,  by  implication,  a 
right  to  the  tolls  they  demanded.  Their  canal  had  been  used  by 
the  defendants  to  a  very  considerable  extent  in  transporting  large 
quantities  of  coal.  The  rights  of  all  persons  to  navigstte  the  canal 
were  expressly  secured  by  the  act  of  Parliament,  so  that  the  com- 
pany could  not  prevent  them  from  using  it,  and  the  toll  demanded 
was  admitted  to  be  reasonable.  Yet,  as  they  only  used  one  of  the 
levels  of  the  canal,  and  did  not  pass  through  the  locks,  and  the 
statute,  in  giving  the  right  to  exact  toll,  had  given  it  for  articles 
which  passed  "through  any  one  or  more  of  the  locks,"  and  had 
said  nothing  as  to  toll  for  navigating  one  of  the  levels,  the  court 
held  that  the  right  to  demand  toll  in  the  latter  case  could  not  be 
implied,  and  that  the  company  were  not  entitled  to  recover  it. 
This  was  a  fair  case  for  an  equitable  construction  of  the  act  of 
incorporation  and  for  an  implied  grant,  if  such  a  rule  of  construc- 
tion could  ever  be  permitted  in  a  law  of  that  description.  For 
the  canal  had  been  made  at  the  expense  of  the  company;  the  de- 
fendants had  availed  themselves  of  the  fruits  of  their  labors,  and 
used  the  canal  freely  and  extensively  for  their  own  profit.  Still 
the  right  to  exact  toll  could  not  be  implied,  because  such  a  privi- 
lege was  not  found  in  the  charter. 

Borrowing,  as  we  have  done,  our  system  of  jurisprudence  from 
the  English  law,  and  having  adopted  in  every  other  case,  civil  and 
criminal,  its  rules  for  the  construction  of  statutes,  is  there  any- 
thing in  our  local  situation,  or  in  the  nature  of  our  political  insti- 
tutions, which  would  lead  us  to  depart  from  the  principle  where 
corporations  are  concerned?  Are  we  to  apply  to  acts  of  incor- 
poration a  rule  of  construction  differing  from  that  of  the  English 
law,  and  by  implication  make  the  terms  of  a  charter  in  one  of  the 
states  more  unfavorable  to  the  public  than,  upon  an  act  of  Parlia- 
ment, framed  in  the  same  words,  would  be  sanctioned  in  an  English 
court?  Can  any  good  reason  be  assigned  for  excepting  this  par- 
ticular class  of  cases  from  the  operation  of  the  general  principle, 
and  for  introducing  a  new  and  adverse  rule  of  construction  in 
favor  of  corporations,  while  we  adopt  and  adhere  to  the  rules  of 
construction  known  to  the  English  common  law  in  every  other 
case  without  exception?  We  think  not;  and  it  would  present  a 
singular  spectacle  if,  while  the  courts  in  England  are  restraining, 
within  the  strictest  limits,  the  spirit  of  monopoly,  and  exclusive 
privileges  in  nature  of  monopolies,  and  confining  corporations  to 
the  privileges  plainly  given  to  them  in  their  charter,  the  courts  of 
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this  country  should  be  found  enlarging  these  privileges  by  impli- 
cation, and  construing  a  statute  more  unfavorably  to  the  public 
and  to  the  rights  of  the  community  than  would  be  done  in  a  like 
case  in  an  English  court  of  justice. 

But  we  are  not  now  left  to  determine,  for  the  first  time,  the 
rules  by  which  public  grants  are  to  be  construed  in  this  country. 
The  subject  has  already  been  considered  in  this  court,  and  the  rule 
of  construction  above  stated  fully  established.  In  the  case  of  the 
United  States  v.  Arredondo,  8  Pet.  738,  the  leading  cases  upon 
this  subject  are  collected  together  by  the  learned  judge  who  de- 
livered the  opinion  of  the  court,  and  the  principle  recognized  that 
in  grants  by  the  public  nothing  passes  by  implication. 

The  rule  is  still  more  clearly  and  plainly  stated  in  the  case  of 
Jackson  v.  Lamphire,  in  3  Pet.  289.  That  was  a  grant  of  land 
by  the  state ;  and  in  speaking  of  this  doctrine  of  implied  covenants 
in  grants  by  the  state,  the  court  use  the  following  language,  which 
is  strikingly  applicable  to  the  case  at  bar :  "  The  only  contract 
made  by  the  state  is  the  gprant  of  John  Cornelius,  his  heirs  and 
assigns,  of  the  land  in  question.  The  patent  contains  no  covenant 
to  do  or  not  to  do  any  further  act  in  relation  to  the  land;  and 
we  do  not  feel  ourselves  at  liberty  in  this  case  to  create  one  by 
implication.  The  state  has  not,  by  this  act,  impaired  the  force  of 
the  grant;  it  does  not  profess  or  attempt  to  take  the  land  from 
the  assigns  of  Cornelius,  and  give  it  to  onje  not  claiming  under 
him ;  neither  does  the  award  produce  that  effect ;  the  grant  remains 
in  full  force;  the  property  conveyed  is  held  by  his  grantee,  and 
the  state  asserts  no  claim  to  it." 

The  same  rule  of  construction  is  also  atated  in  the  case  of  Beatty 
V.  Lessee  of  Knowles,  4  Pet.  168,  decided  in  this  court  in  1830. 
In  delivering  their  opinion  in  that  case,  the  court  say:  "That  a 
corporation  is  strictly  limited  to  the  exercise  of  those  powers  which 
are  specifically  conferred  on  it  will  not  be  denied.  The  exercise 
of  the  corporate  franchise  being  restrictive  of  individual  rights, 
cannot  be  extended  beyond  the  letter  and  spirit  of  the  act  of 
incorporation." 

But  the  case  most  analogous  to  this,  and  in  which  the  question 
came  more  directly  before  the  court,  is  the  case  of  the  Providence 
Bank  v.  Billings  &  Pittmann,  4  Pet.  514,  and  which  was  decided 
in  1830.  In  that  case  it  appeared  that  the  legislature  of  Rhode 
Island  had  chartered  the  bank  in  the  usual  form  of  such  acts  of 
incorporation.  The  charter  contained  no  stipulation  on  the  part 
of  the  state  that  it  would  not  impose  a  tax  on  the  bank  nor  any 
reservation  of  the  right  to  do  so.  It  was  silent  on  this  point. 
Afterward  a  law  was  passed  imposing  a  tax  on  all  banks  in  the 
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state,  and  the  right  to  impose  this  tax  was  resisted  by  the  Provi- 
dence bank  upon  the  ground  that  if  the  state  could  impose  a  tax 
it  might  tax  so  heavily  as  to  render  the  franchise  of  no  value  and 
destroy  the  institution;  that  the  charter  was  a  contract,  and  that 
a  power  which  may  in  effect  destroy  the  charter  is  inconsistent 
with  it,  and  is  impliedly  renounced  by  granting  it.  But  the  court 
said  that  the  taxing  power  was  of  vital  importance,  and  essential 
to  the  existence  of  government;  and  that  the  relinquishment  of 
such  a  power  is  never  to  be  assumed.  And  in  delivering  the 
opinion  of  the  court  the  late  Chief  Justice  states  the  principle  in 
the  following  clear  and  emphatic  language.  Speaking  of  the  tax- 
ing power,  he  says:  "As  the  whole  community  is  interested  in 
retaining  it  undiminished,  that  community  has  a  right  to  insist 
that  its  abandonment  ought  not  to  be  presumed  in  a  case  in  which 
the  deliberate  purpose  of  the  state  to  abandon  it  does  not  appear." 
The  case  now  before  the  court  is,  in  principle,  precisely  the  same. 
It  is  a  charter  from  a  state.  The  act  of  incorporation  is  silent  in 
relation  to  the  contested  power.  The  argument  in  favor  of  the 
proprietors  of  the  Charles  River  bridge  is  the  same  almost  in 
words  with  that  used  by  the  Providence  bank;  that  is,  that  the 
power  claimed  by  the  state,  if  it  exists,  may  be  so  used  as  to 
destroy  the  value  of  the  franchise  they  have  granted  to  the  cor- 
poration. The  argument  must  receive  the  same  answer;  and  the 
fact  that  the  power  has  been  already  exercised  so  as  to  destroy 
the  value  of  the  franchise  cannot  in  any  degree  affect  the  principle. 
The  existence  of  the  power  does  not  and  cannot  depend  upon  the 
circumstance  of  its  having  been  exercised  or  not. 

It  may,  perhaps,  be  said  that  in  the  case  of  the  Providence  bank 
this  court  were  speaking  of  the  taxing  power,  which  is  of  vital 
importance  to  the  very  existence  of  every  government.  But  the 
object  and  end  of  all  government  is  to  promote  the  happiness  and 
prosperity  of  the  community  by  which  it  is  established ;  and  it  can 
never  be  assumed  that  the  government  intended  to  diminish  its 
power  of  accomplishing  the  end  for  which  it  was  created.  And 
in  a  country  like  ours,  free,  active,  and  enterprising,  continually 
advancing  in  numbers  and  wealth,  new  channels  of  communica- 
tion are  daily  found  necessary,  both  for  travel  and  trade,  and  are 
essential  to  the  comfort,  convenience,  and  prosperity  of  the  people. 
A  state  ought  never  to  be  presumed  to  surrender  its  power, 
because,  like  the  taxing  power,  the  whole  'community  have  an 
interest  in  preserving  it  undiminished.  And  when  a  corporation 
alleges  that  a  state  has  surrendered  for  seventy  years  its  power 
of  improvement  and  public  accommodation  in  a  great  and  impor- 
tant line  of  travel,  along  which  a  vast  number  of  its  citizens  must 
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daily  pass,  the  community  have  a  right  to  insist,  in  the  language 
of  this  court  above  quoted,  "that  its  abandonment  ought  not  to 
be  presumed  in  a  case  in  which  the  deliberate  purpose  of  the  state 
to  abandon  it  does  not  appear."  The  continued  existence  of  a 
government  would  be  of  no  great  value  if  by  implications  and 
presumptions  it  was  disarmed  of  the  powers  necessary  to  accom- 
plish the  ends  of  its  creation,  and  the  functions  it  was  designed 
to  perform  transferred  to  the  hands  of  privileged  corporations. 
The  rule  of  construction  announced  by  the  court  was  not  confined 
to  the  taxing  power,  nor  is  it  so  limited  in  the  opinion  delivered. 
On  the  contrary,  it  was  distinctly  placed  on  the  ground  that  the 
interests  of  the  community  were  concerned  in  preserving,  un- 
diminished, the  power  then  in  question;  and  whenever  any  power 
of  the  state  is  said  to  be  surrendered  or  diminished,  whether  it 
be  the  taxing  power  or  any  other  affecting  the  public  interest,  the 
same  principle  applies,  and  the  rule  of  construction  must  be  the 
same.  No  one  will  question  that  the  interests  of  the  great  body  of 
the  people  of  the  state  would  in  this  instance  be  affected  by  the 
surrender  of  this  great  line  of  travel  to  a  single  corporation,  with 
the  right  to  exact  toll  and  exclude  competition  for  seventy  years. 
While  the  rights  of  private  property  are  sacredly  guarded,  we 
must  not  forget  that  the  community  also  have  rights,  and  that  the 
happiness  and  well-being  of  every  citizen  depend  on  their  faithful 
preservation. 

Adopting  the  rule  of  construction  above  stated  as  the  settled 
one,  we  proceed  to  apply  it  to  the  charter  of  1785,  to  the  pro- 
prietors of  the  Charles  River  bridge.  This  act  of  incorporation 
is  in  the  usual  form,  and  the  privileges  such  as  are  commonly 
given  to  corporations  of  that  kind.  It  confers  on  them  the  ordi- 
nary faculties  of  a  corporation,  for  the  purpose  of  building  the 
bridge,  and  establishes  certain  rates  of  toll,  which  the  company 
are  authorized  to  take.  This  is  the  whole  grant.  There  is  no 
exclusive  privilege  given  to  them  over  the  waters  of  Charles 
river  above  or  below  their  bridge.  No  right  to  erect  another 
bridge  themselves,  nor  to  prevent  other  persons  from  erecting 
one.  No  engagement  from  the  state  that  another  shall  not  be 
erected;  and  no  undertaking  not  to  sanction  competition,  nor  to 
make  improvements  that  may  diminish  the  amount  of  its  income. 
Upon  all  these  subjects  the  charter  is  silent;  and  nothing  is  said 
in  it  about  a  line  of  travel,  so  much  insisted  on  in  the  argument, 
in  which  they  are  to  have  exclusive  privileges.  No  words  are 
used  from  which  an  intention  to  grant  any  of  these  rights  can  be 
inferred.  If  the  plaintiff  is  entitled  to  them,  it  must  be  implied 
simply  from  the  nature  of  the  g^ant,  and  cannot  be  inferred  from 
the  words  by  which  the  grant  is  made. 
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The  relative  position  of  the  Warren  bridge  has  already  been 
described.  It  does  not  interrupt  the  passage  over  the  Charles 
river  bridge,  nor  make  the  way  to  it  or  from  it  less  convenient. 
None  of  the  faculties  or  franchises  granted  to  that  corporation 
has  been  revoked  by  the  legislature,  and  its  right  to  take  the  tolls 
granted  by  the  charter  remains  unaltered.  In  short,  all  the  fran- 
chises and  rights  of  property  enumerated  in  the  charter,  and  there 
mentioned  to  have  been  granted  to  it,  remain  unimpaired.  But 
its  income  is  destroyed  by  the  AVarren  bridge;  which,  being  free, 
draws  off  the  passengers  and  property  which  would  have  gone 
over  it,  and  renders  their  franchise  of  no  value.  This  is  the  gist 
of  the  complaint.  For  it  is  not  pretended  that  the  erection  of  the 
Warren  bridge  would  have  done  them  any  injury,  or  in  any  degree 
affected  their  right  of  property,  if  it  had  not  diminished  the 
amount  of  their  tolls.  In  order,  then,  to  entitle  themselves  to  relief 
it  is  necessary  to  show  that  the  legislature  contracted  not  to  do 
the  act  of  which  they  complain;  and  that  they  impaired  or,  in 
other  words,  violated  that  contract  by  the  erection  of  the  Warren 
bridge. 

The  inquiry  then  is.  Does  the  charter  contain  such  a  contract 
on  the  part  of  the  state?  Is  there  any  such  stipulation  to  be  found 
in  that  instrument?  It  must  be  admitted  on  all  hands  that  there 
is  none  —  no  words  that  even  relate  to  another  bridge,  or  to  the 
diminution  of  their  tolls,  or  to  the  line  of  travel.  If  a  contract 
on  that  subject  can  be  gathered  from  the  charter,  it  must  be  by 
implication,  and  cannot  be  found  in  the  words  used.  Can  such 
an  agreement  be  implied?  The  rule  of  construction  before  stated 
is  an  answer  to  the  question.  In  charters  of  this  description  no 
rights  are  taken  from  the  public,  or  given  to  the  corporation, 
beyond  those  which  the  words  of  the  charter,  by  their  natural  and 
proper  construction,  purport  to  convey.  There  are  no  words 
which  import  such  a  contract  as  the  plaintiffs  in  error  contend  for, 
and  none  can  be  implied;  and  the  same  answer  must  be  given  to 
them  that  was  given  by  this  court  to  the  Providence  bank.  The 
whole  community  are  interested  in  this  inquiry,  'and  they  have  a 
right  to  require  that  the  power  of  promoting  their  comfort  and 
convenience,  and  of  advancing  the  public  prosperity,  by  providing 
safe,  convenient,  and  cheap  ways  for  the  transportation  of  prod- 
uce and  the  purposes  of  travel,  shall  not  be  construed  to  have  been 
surrendered  or  diminished  by  the  state,  unless  it  shall  appear  by 
plain  words  that  it  was  intended  to  be  done.     *    *    * 

And  what  would  be  the  fruits  of  this  doctrine  of  implied  con- 
tracts on  the  part  of  the  states,  and  of  property  in  a  line  of  travel 
by  a  corporation,  if  it  should  now  be  sanctioned  by  this  court?    To 
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what  results  would  it  lead  us?  If  it  is  to  be  found  in  the  charter  to 
this  bridge,  the  same  process  of  reasoning  must  discover  it  in  the 
various  acts  which  have  been  passed  within  the  last  forty  years 
for  turnpike  companies.  And  what  is  to  be  the  extent  of  the  privi- 
leges of  exclusion  on  the  different  sides  of  the  road  ?  The  counsel 
who  have  so  ably  argued  this  case  have  not  attempted  to  define  it 
by  any  certain  boundaries.  How  far  must  the  new  improvement 
be  distant  from  the  old  one  ?  How  near  may  you  approach  without 
invading  its  rights  in  the  privileged  line?  If  this  court  should  es* 
tablish  the  principles  now  contended  for,  what  is  to  become  of  the 
numerous  railroads  established  on  the  same  line  of  travel  with 
turnpike  companies,  and  which  have  rendered  the  franchises  of  the 
turnpike  corporations  of  no  value?  Let  it  once  be  understood  that 
such  charters  carry  with  them  these  implied  contracts,  and  give  this 
unknown  and  undefined  property  in  a  line  of  traveling,  and  you 
will  soon  find  the  old  turnpike  corporations  awakening  from  their 
sleep,  and  calling  upon  this  court  to  put  down  the  improvements 
which  have  taken  their  place.  The  millions  of  property  which  have 
been  invested  in  railroads  and  canals  upon  lines  of  travel  which  had 
been  before  occupied  by  turnpike  corporations  will  be  put  in  jeop- 
ardy. We  shall  be  thrown  back  to  the  improvements  of  the  last 
century,  and  obliged  to  stand  still,  until  the  claims  of  the  old  turn- 
pike corporations  shall  be  satisfied,  and  they  shall  consent  to  permit 
these  states  to  avail  themselves  of  the  lights  of  modem  science, 
and  to  partake  of  the  benefit  of  those  improvements  which  are  now 
adding  to  the  wealth  and  prosperity,  and  the  convenience  and  com- 
fort, of  every  other  part  of  the  civilized  world.  Nor  is  this  all. 
This  court  will  find  itself  compelled  to  fix,  by  some  arbitrary  rule, 
the  width  of  this  new  kind  of  property  in  a  line  of  travel;  for  if 
such  a  right  of  property  exists,  we  have  no  lights  to  guide  us  in 
marking  out  its  extent,  unless,  indeed,  we  resort  to  the  old  feudal 
grants  and  to  the  exclusive  rights  of  ferries  by  prescription, 
between  towns,  and  are  prepared  to  decide  that  when  a  turnpike 
road  from  one  town  to  another  had  been  made  no  railroad  or  canal 
between  these  two  points  could  afterward  be  established.  This 
court  is  not  prepared  to  sanction  principles  which  must  lead  to 
such  results.     *     *     * 

.  The  judgment  of  the  Supreme  Judicial  Court  of  the  common- 
wealth of  Massachusetts,  dismissing  the  plaintiffs'  bill,  must,  there- 
fore, be  affirmed,  with  costs. 
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The  West  River  Bridge  Company,  Plaintiffs  in  Error,  v. 
Joseph  Dix  et  aL,  Defendants  in  Error. 

6  Howard  (47  U,  S.)  s^  (1848) 

The  facts  appear  in  the  opinion. 

Daniel,  J.,  delivered  the  opinion  of  the  court 

The  West  River  Bridge  Company,  Plaintiffs,  v.  Joseph  Dix  and 
the  Towns  of  Brattleborough  and  Dummerston,  Defendants,  upon  a 
writ  of  error  to  the  Supreme  Court  of  Judicature  of  the  State  of 
Vermont,  sitting  in  certain  proceedings  as  a  court  of  law,  and 

The  same  Plaintiffs  v.  The  Towns  of  Brattleborough  and  Dum- 
merston, and  Joseph  Dix,  Asa  Boyden,  and  Phineas  Underwood, 
upon  a  writ  of  error  to  the  Supreme  Court  of  Judicature,  and  to 
the  Chancellor  of  the  First  Circuit  of  the  State  of  Vermont. 

These  two  causes  have  been  treated  in  the  argument  as  one  — 
and  such  they  essentially  are.  Though  prosecuted  in  different  forms 
and  in  different  forums  below,  they  are  merely  various  modes  of 
endeavoring  to  attain  the  same  end,  and  a  decision  in  either  of  the 
only  question  they  raise  for  the  cognizance  of  this  court  disposes 
equally  of  that  question  in  the  other. 

They  are  brought  before  us  under  the  twenty-fifth  section  of  the 
Judiciary  Act,  in  order  to  test  the  conformity  with  the  Constitution 
of  the  United  States  of  certain  statutes  of  Vermont;  laws  that  have 
been  sustained  by  the  Supreme  Court  of  Vermont,  but  which  it  is 
alleged  are  repugnant  to  the  tenth  section  of  the  first  article  of  the 
Constitution,  prohibiting  the  passage  of  state  laws  impairing  the 
obligation  of  contracts. 

It  appears  from  the  records  of  these  causes  that  in  the  year  1795 
the  plaintiffs  in  error  were,  by  act  of  the  legislature  of  Vermont, 
created  a  corporation,  and  invested  with  the  exclusive  privilege  of 
erecting  a  bridge  over  West  River,  within  four  miles  of  its  mouth, 
and  with  the  right  of  taking  tolls  for  passing  the  same.  The  fran- 
chise granted  this  corporation  was  to  continue  for  one  hundred 
years,  and  the  period  originally  prescribed  for  its  duration  iias  not 
yet  expired.  The  corporation  erected  their  bridge,  have  maintained 
and  used  it,  and  enjoyed  the  franchise  granted  to  them  by  law,  until 
the  institution  of  the  proceeding  now  under  review. 

By  the  general  law  of  Vermont  relating  to  roads,  passed  Novem- 
ber 19,  1839  (z'ide  Revised  Laws  of  Vermont,  p.  553),  the  county 
courts  are  authorized,  upon  petition,  to  appoint  commissioners  to 
lay  out  highways  within  their  respective  counties,  and  to  assess  the 
damages  which  may  accrue  to  landholders  by  the  opening  of  roads, 
and  these  courts,  upon  the  reports  of  the  commissioners  so  ap- 
pointed, are  empowered  to  establish  roads  within  the  bounds  of  their 
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local  jurisdiction.  A  similar  power  is  vested  in  the  Supreme  Court 
to  lay  out  and  establish  highways  extending  through  several  counties. 

By  an  act  of  the  legislature  of  Vermont,  passed  November  19, 
1839,  it  is  declared  that  "  whenever  there  shall  be  occasion  for  any 
new  highway  in  any  town  or  towns  of  this  state,  the  Supreme  and 
County  Courts  shall  have  the  same  power  to  take  any  real  estate, 
easement,  or  franchise  of  any  turnpike  or  other  corporation,  when 
in  their  judgment  the  public  good  requires  a  public  highway,  which 
such  courts  now  have,  by  the  laws  of  the  state,  to  lay  out  highways 
over  individual  or  private  property ;  and  the  same  power  is  granted, 
and  the  same  rules  shall  be  observed,  in  making  compensation  to  all 
such  corporations  and  persons  whose  estates,  easement,  franchise, 
or  rights  shall  be  taken,  as  are  now  granted  and  provided  in  other 
cases."  Under  the  authority  of  these  statutes,  and  in  the  modes 
therein  prescribed,  a  proceeding  was  instituted  in  the  County  Court 
of  Windham,  upon  the  petition  of  Joseph  Dix  and  others,  in  which, 
by  the  judgment  of  that  court,  a  public  road  was  extended  and 
established  between  certain  termini,  passing  over  and  upon  the 
bridge  of  the  plaintiffs,  and  converting  it  into  a  free  public  highway. 
By  the  proceedings  and  judgment  just  mentioned,  compensation 
was  assessed  and  awarded  to  the  plaintiffs  for  this  appropriation 
of  their  property,  and  for  the  consequent  extinguishment  of  their 
franchise.  The  judgment  of  the  County  Court,  having  been  carried 
by  certiorari  before  the  Supreme  Court  of  the  state,  was  by  the 
latter  tribunal  affirmed. 

Pending  the  proceedings  at  law  upon  the  petition  of  Dix  and 
others,  a  bill  was  presented  by  the  plaintiffs  in  error  to  the  chan- 
cellor of  the  First  Judicial  Circuit  of  the  State  of  Vermont,  praying 
an  injunction  to  those  proceedings  so  far  as  they  related  to  the 
plaintiffs  or  to  the  real  estate,  easement,  or  franchise  belonging  to 
them.  This  bill,  having  been  demurred  to,  was  dismissed  by  the 
chancellor,  whose  decree  was  affirmed  on  appeal  to  the  Supreme 
Court,  and  a  writ  of  error  to  the  last  decision  brings  up  the  case 
on  the  second  record. 

In  considering  the  question  propounded  in  these  causes,  there  can 
be  do  doubt,  nor  has  it  been  doubted  in  argument,  on  either  side  of 
this  controversy,  that  the  charter  of  incorporation  granted  to  the 
plaintiffs  in  1793,  with  the  rights  and  privileges  it  declared  or  im- 
plied, formed  a  contract  between  the  plaintiffs  and  the  state  of 
Vermont,  which  the  latter,  under  the  inhibition  in  the  tenth  section 
of  the  first  article  of  the  constitution,  could  have  no  power  to  im- 
pair. Yet  this  proposition,  though  taken  as  a  postulate  on  both 
sides,  determines  nothing  as  to  the  real  merit  of  these  causes.    True 
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it  furnishes  a  guide  to  our  inquiries,  yet  leaves  those  inquiries  still 
open,  in  their  widest  extent,  as  to  the  real  position  of  the  parties 
with  reference  to  the  state  legislation  or  to  the  constitution.  Follow- 
ing the  guide  thus  furnished  us,  we  will  proceed  to  ascertain  that 
position.  No  state,  it  is  declared,  shall  pass  a  law  impairing  the 
obligation  of  contracts ;  yet,  with  this  concession  constantly  yielded, 
it  cannot  be  justly  disputed  that  in  every  political  sovereign  com- 
munity there  inheres  necessarily  the  right  and  the  duty  of  guarding 
its  own  existence,  and  of  protecting  and  promoting  the  interests  and 
welfare  of  the  community  at  large.  This  power  and  this  duty  are 
to  be  exerted  not  only  in  the  highest  acts  of  sovereignty,  and  in  the 
external  relations  of  governments ;  they  reach  and  comprehend  like- 
wise the  interior  polity  and  relations  of  social  life,  which  should  be 
regulated  with  reference  to  the  advantages  of  the  whole  society. 
This  power,  denominated  the  eminent  domain  of  the  state,  is,  as  its 
name  imports,  paramount  to  all  private  rights  vested  under  the 
government,  and  these  last  are,  by  necessary  implication,  held  in 
subordination  to  this  power,  and  must  yield  in  every  instance  to  its 
proper  exercise. 

The  Constitution  of  the  United  States,  although  adopted  by  the 
sovereign  states  of  this  Union,  and  proclaimed  in  its  own  language 
to  be  the  supreme  law  for  their  government,  can,  by  no  rational 
interpretation,  be  brought  to  conflict  with  this  attribute  in  the  states ; 
there  is  no  express  delegation  of  it  by  the  constitution ;  and  it  would 
imply  an  incredible  fatuity  in  the  states  to  ascribe  to  them  the  in- 
tention to  relinquish  the  power  of  self-government  and  self-preser- 
vation. A  correct  view  of  this  matter  must  demonstrate,  moreover, 
that  the  right  of  eminent  domain  in  government  in  nowise  interferes 
with  inviolability  of  contracts ;  that  the  most  sanctimonious  regard 
for  the  one  is  perfectly  consistent  with  the  possession  and  exercise 
of  the  other. 

Under  every  established  government,  the  tenure  of  property  is 
derived  mediately  or  immediately  from  the  sovereign  power  of  the 
political  body,  organized  in  such  mode  or  exerted  in  such  way  as 
the  community  or  state  may  have  thought  proper  to  ordain.  It 
can  rest  on  no  other  foundation,  can  have  no  other  guarantee. 
It  is  owing  to  these  characteristics  only,  in  the  original  nature  of 
tenure,  that  appeals  can  be  made  to  the  laws  either  for  the  pro- 
tection or  assertion  of  the  rights  of  property.  Upon  any  other 
hypothesis  the  law  of  property  would  be  simply  the  law  of  force. 
Xow  it  is  undeniable  that  the  investment  of  property  in  the  citizen 
by  the  government,  whether  made  for  a  pecuniary  consideration  or 
founded  on  conditions  of  civil  or  political  duty,  is  a  contract  between 
the  state,  or  the  government  acting  as  its  agent,  and  the  grantee ; 
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and  both  the  parties  thereto  are  bound  in  good  faith  to  fulfil  it. 
But  into  all  contracts,  whether  made  between  states  and  individuals 
or  between  individuals  only,  there  enter  conditions  which  arise  not 
out  of  the  literal  terms  of  the  contract  itself;  they  are  superinduced 
by  the  pre-existing  and  higher  authority  of  the  laws  of  nature,  of 
nations,  or  of  the  community  to  which  the  parties  belong;  they  are 
always  presumed,  and  must  be  presumed,  to  be  known  and  recog- 
nized by  all,  are  binding  upon  all,  and  need  never,  therefore,  be 
carried  into  express  stipulations,  for  this  could  add  nothing  to  their 
force.  Every  contract  is  made  in  subordination  to  them,  and  must 
yield  to  their  control,  as  conditions  inherent  and  paramount 
wherever  a  necessity  for  their  execution  shall  occur.  Such  a  con- 
dition is  the  right  of  eminent  domain.  This  right  does  ngt  operate 
to  impair  the  contract  effected  by  it,  but  recognizes  its  obligation 
in  the  fullest  extent,  claiming  only  the  fulfilment  of  an  essential  and 
inseparable  condition.  Thus,  in  claiming  the  resumption  or  quali- 
fication of  an  investiture,  it  insists  merely  on  the  true  nature  and 
character  of  the  right  invested.  The  impairing  of  contracts  in- 
hibited by  the  constitution  can  scarcely,  by  the  greatest  violence  of 
construction,  be  made  applicable  to  the  enforcing  of  the  terms  or 
necessary  import  of  a  contract;  the  language  and  meaning  of  the 
inhibition  were  designed  to  embrace  proceedings  attempting  the 
interpolation  of  some  new  terms  or  condition  foreign  to  the  original 
agreement,  and  therefore  inconsistent  with  and  violative  thereof. 
It,  then,  being  clear  that  the  power  in  question  not  being  within  the 
purview  of  the  restriction  imposed  by  the  tenth  section  of  the  first 
article  of  the  constitution,  it  remains  with  the  states  to  the  full  extent 
in  which  it  inheres  in  every  sovereign  government  to  be  exercised 
by  them  in  that  degree  that  shall  by  them  be  deemed  commen- 
surate with  public  necessity.  So  long  as  they  shall  steer  clear  of  the 
single  predicament  denounced  by  the  constitution,  shall  avoid  inter- 
ference with  the  obligation  of  contracts,  the  wisdom,  the  modes,  the 
policy,  the  hardship  of  any  exertion  of  this  power  are  subjects  not 
within  the  proper  cognizance  of  this  court.  This  is,  in  truth,  purely 
a  question  of  power;  and,  conceding  the  power  to  reside  in  the 
st^e  government,  this  concession  would  seem  to  close  the  door  upon 
all  further  controversy  in  connection  with  it.  The  instances  of  the 
exertion  of  this  power,  in  some  mode  or  other,  from  the  very 
foundation  of  civil  government,  have  been  so  numerous  and 
familiar  that  it  seems  somewhat  strange  at  this  day  to  raise  a 
doubt  or  question  concerning  it.  In  fact,  the  whole  policy  of  the 
country,  relative  to  roads,  mills,  bridges,  and  canals,  rests  upon 
this  single  power,  under  which  lands  have  been  always  condemned : 
and  without  the  exertion  of  this  power  not  one  of  the  improve- 
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ments  just  mentioned  could  be  constructed.  In  our  country  it  is 
believed  that  the  power  was  never,  or,  at  any  rate,  rarely,  ques- 
tioned, until  the  opinion  seems  to  have  obtained  that  the  right 
of  property  in  a  chartered  corporation  was  more  sacred  and  in- 
tangible than  the  same  right  could  possibly  be  in  the  person  of  the 
citizen;  an  opinion  which  must  be  without  any  grounds  to  rest 
upon,  until  it  can  be  demonstrated  either  that  the  ideal  creature 
is  more  than  a  person,  or  the  corporeal  being  is  less.  For,  as  a 
question  of  the  power  to  appropriate  to  public  uses  the  property 
of  private  persons,  resting  upon  the  ordinary  foundations  of  pri- 
vate right,  there  would  seem  to  be  room  neither  for  doubt  nor 
difficulty.  A  distinction  has  been  attempted,  in  argument,  between 
the  power  of  a  government  to  appropriate  for  public  uses  property 
which  is  corporeal,  or  may  be  said  to  be  in  being,  and  the  like 
power  in  the  government  to  resume  or  extinguish  a  franchise. 
The  distinction  thus  attempted  we  regard  as  a  refinement  which 
has  no  foundation  in  reason,  and  one  that,  in  truth,  avoids  the 
true  legal  or  constitutional  question  in  these  causes  —  namely,  that 
of  the  right  in  private  persons,  in  the  use  or  enjoyment  of  their 
private  property,  to  control  and  actually  to  prohibit  the  power  and 
duty  of  the  government  to  advance  and  protect  the  general  good. 
We  are  aware  of  nothing  peculiar  to  a  franchise  which  can  class 
it  higher,  or  render  it  more  sacred,  than  other  property.  A  fran- 
chise is  property,  and  nothing  more ;  it  is  incorporeal  property,  and 
is  so  defined  by  Justice  Blackstone,  when  treating,  in  his  second 
volume,  c.  3,  p.  20,  of  the  Rights  of  Things.  It  is  its  character 
of  property  only  which  imparts  to  it  value,  and  alone  authorizes 
in  individuals  a  right  of  action  for  invasions  or  disturbances  of 
its  enjoyment  Vide  Bl.  Comm.,  Vol.  III.,  c.  16,  p.  236,  as  to  in- 
juries to  this  description  of  private  property,  and  the  remedies 
given  for  redressing  them.  A  franchise,  therefore,  to  erect  a 
bridge,  to  construct  a  road,  to  keep  a  ferry,  and  to  collect  tolls  upon 
them,  granted  by  the  authority  of  the  state,  we  regard  as  occupy- 
ing the  same  position,  with  respect  to  the  paramount  power  and 
duty  of  the  state  to  promote  and  protect  the  public  good,  as  does 
the  right  of  the  citizen  to  the  possession  and  enjo3rment  of  his  la#i 
under  his  patent  or  contract  with  the  state,  and  it  can  no  more 
interpose  any  obstruction  in  the  way  of  their  just  exertion.  Such 
exertion  we  hold  to  be  not  within  the  inhibition  of  the  constitu- 
tion, and  no  violation  of  a  contract.  The  power  of  a  state,  in  the 
exercise  of  eminent  domain,  to  extinguish  immediately  a  franchise 
it  had  granted,  appear^  never  to  have  been  directly  brought  here 
for  adjudication,  and  consequently  has  not  been  heretofore  formally 
propounded   from  this  court:  but  in  England  this  power,  to  the 
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fullest  extent,  was  recognized  in  the  case  of  the  Governor  and 
Company  of  the  Cast  Plate  Manufacturers  v.  Meredith,  4  Term 
Reports,  794,  and  Lord  Kenyon,  especially  in  that  case,  founded 
solely  upon  this  power  the  entire  policy  and  authority  of  all  the 
road  and  canal  laws  of  the  kingdom. 

The  several  state  decisions  cited  in  the  argument,  from  3  Paige's 
Chancery  Reports,  p.  45,  from  23  Pickering,  p.  361,  from  17  Con- 
necticut Reports,  p.  454,  from  8  New  Hampshire  Reports,  p.  398, 
from  ID  New  Hampshire  Reports,  p.  371,  and  11  New  Hampshire 
Reports,  p.  20,  are  accordant  with  the  decision  above  mentioned, 
from  4  Durnford  and  East,  and  entirely  supported  by  it.  One  of 
these  state  decisions  —  namely,  the  case  of  the  Enfield  Toll-Bridge 
Company  v.  The  Hartford  and  New  Haven  Railroad  Company, 
17  Connecticut  Reports  —  places  the  principle  asserted  in  an  atti- 
tude so  striking  as  seems  to  render  that  case  worthy  of  a  separate 
notice.  The  legislature  of  Connecticut,  having  previously  incor- 
porated the  Enfield  Bridge  Company,  inserted,  in  a  charter  subse- 
quently granted  by  them  to  the  Hartford  and  Springfield  Railroad 
Company,  a  provision  in  these  words :  "  That  nothing  therein  con- 
tained shall  be  construed  to  prejudice  or  impair  any  of  the  rights 
now  vested  in  the  Enfield  Bridge  Company."  This  provision,  com- 
prehensive as  its  language  may  seem  to  be,  was  decided  by  the 
Supreme  Court  of  the  state  as  not  embracing  any  exemption  of 
the  bridge  company  from  the  legislative  power  of  eminent  domain, 
with  respect  to  its  franchise,  but  to  declare  this,  and  this  only: 
that,  notwithstanding  the  privilege  of  constructing  a  railroad  from 
Hartford  to  Springfield  in  the  most  direct  and  feasible  route, 
granted  by  the  latter  charter,  the  franchise  of  the  Enfield  Bridge 
Company  should  remain  as  inviolate  as  the  property  of  other  citi- 
zens of  the  state.  These  decisions  sustain  clearly  the  following* 
positions,  comprised  in  this  summary  given  by  Chancellor  Wal- 
worth, 3  Paige's  Reports,  p.  73,  where  he  says  that  "  notwithstand- 
ing the  grant  to  individuals,  the  eminent  domain,  the  highest  and 
most  exact  idea  of  property,  remains  in  the  government,  or  in  the 
aggregate  body  of  the  people  in  their  sovereign  capacity;  and  they 
have  a  right  to  resume  the  possession  of  the  property  in  the  man- 
ner directed  by  the  constitution  and  laws  of  the  state,  whenever 
the  public  interest  requires  it.  This  right  of  resumption  may  be 
exercised,  not  only  where  the  safety,  but  also  where  the  interest, 
or  even  the  expediency,  of  the  state  is  concerned."  In  these  posi- 
tions, containing  no  exception  with  regard  to  property  in  a  fran- 
chise (an  exception  which  we  should  deem  to  be  without  warrant 
in  reason),  we  recognize  the  true  doctrines  of  the  law  as  applicable 
to  the  cases  before  us.     In  considering  the  question  of  constitutional 
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power  —  the  only  question  properly  presented  upon  these  records 
—  we  institute  no  inquiry  as  to  the  adequacy  or  inadequacy  of  the 
compensation  allowed  to  the  plaintiffs  in  error  for  the  extinguish- 
ment of  their  franchise;  nor  do  we  inquire  into  the  conformity 
between  the  modes  prescribed  by  the  statutes  of  Vermont  and  the 
proceedings  which  actually  were  adopted  in  the  execution  of  those 
statutes;  these  are  matters  regarded  by  this  court  as  peculiarly 
belonging  to  the  tribunals  designated  by  the  state  for  the  exercise 
of  her  legitimate  authority,  and  as  being  without  the  province  as- 
signed to  this  court  by  the  judiciary  act. 

Upon  the  whole,  we  consider  the  authority  claimed  for  the  State 
of  Vermont,  and  the  exertion  of  that  authority  which  has  occurred 
under  the  provisions  of  the  statutes  above  mentioned,  by  the  ex- 
tinguishment of  the  franchise  previously  granted  the  plaintiffs, 
as  set  forth  upon  the  records  before  us,  as  presenting  no  instance 
of  the  impairing  of  a  contract  within  the  meaning  of  the  tenth 
section  of  the  first  article  of  the  constitution,  and  consequently 
no  case  which  is  proper  for  the  interposition  of  this  court.  The 
decisions  of  the  Supreme  Court  of  Vermont  are  therefore  affirmed. 

The  doctrine  of  the  Dartmouth  College  case  has  become  so  thoroughly 
settled  in  the  jurisprudence  of  the  United  States  that  anything  more  than 
a  few  examples  of  its  application  seems  unnecessary.  In  The  Binghamton 
Bridge,  3  Wallace,  51  (1865),  it  appears  that  the  legislature  of  New  York 
had  granted  a  charter  to  a  corporation,  in  which  charter  the  corporation 
was  authorized  to  build  and  maintain  a  bridge.  The  charter  stipulated 
that  it  should  not  be  lawful  for  any  other  persons  to  erect  a  bridge  within 
two  miles  of  the  bridge  erected  by  the  corporation.  After  the  bridge  had 
been  built  some  years,  the  legislature  passed  an  act  incorporating  the  Bing- 
hamton Bridge  Company,  which  company,  in  accordance  with  the  provisions 
of  its  charter,  constructed  a  bridge  a  few  rods  away  from  the  first  bridge. 
It  was  held  that  the  act  incorporating  the  Binghamton  Bridge  Company 
was  void  as  impairing  the  contract  existing  between  the  first  corporation 
and  the  State. 

"All  rights  which  are  asserted  against  the  State  must  be  clearly  defined 
and  not  raised  by  inference  or  presumption,  and  if  the  charter  is  silent 
about  a  power,  it  does  not  exist.  If,  on  a  fair  reading  of  the  instrument^ 
reasonable  doubts  arise  as  to  the  proper  interpretation  to  be  given  it,  those 
doubts  are  to  be  solved  in  favor  of  the  State,  and  where  it  is  susceptible 
of  two  meanings  the  one  restricting  and  the  other  extending  the  powers 
of  the  corporation,  that  construction  is  to  be  adopted  which  works  the  least 
harm  to  the  State.  But  if  there  is  no  ambiguity  in  the  charter  and  the 
powers  conferred  are  plainly  marked,  and  their  limits  can  be  readily  ascer- 
tained, then  it  is  the  duty  of  the  court  to  sustain  and  uphold  it  and  to 
carry  out  the  true  meaning  and  intention  of  the  parties  to  it." 

So,  in  New  Orleans  Water  Works  Co.  v.  Rivers,  115  U.  S.  674  (1885),. 
the  same  principle  was  applied.  It  appears  that  the  plaintiff  had  a  charter 
granting  to  it  the  exclusive  privilege  of  supplying  water  in  the  city  of  New 
Orleans.     The  Constitution  of  1879  of  Louisiana,  abolished,  in  terms,  all 
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monopolistic  features  in  the  charters  of  then  existing  corporations,  except 
certain  railroads;  and  in  accordance  with  this  provision  the  defendant  had 
procured  a  city  ordinance  to  be  passed  allowing  him  to  supply  his  hotel, 
situated  in  New  Orleans,  with  water  by  pipes  laid  direct  to  the  Mississippi. 
It  was  held  that  the  charter  to  the  plaintiff,  giving  him  the  exclusive  privilege 
of  supplying  water  within  the  city,  was  a  contract  within  the  constitution, 
and  that  in  consequence  the  charter  was  irrepealable  even  by  a  constitu- 
tional provision,  and  the  ordinance  in  question  was  void.  St.  Tammany 
Water  Works  Co.  v.  New  Orleans  Water  Works  Co.,  120  U.  S.  64  (1886)  ; 
New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650  (1^5);  see, 
also.  Bridge  Co,  v.  Kentucky,  154  U.  S.  204  (1893). 

In  Wilmington  R.  R.  v.  Reid,  13  Wallace,  266  (1870),  after  a  review  of 
the  cases,  Mr.  Justice  Davis  thus  commented  upon  the  law  in  respect  to 
charters:  "It  has  so  often  been  decided  by  this  Court  that  a  charter  of 
incorporation  granted  by  a  State  creates  a  contract  between  the  State  and 
the  corporators,  which  the  State  cannot  violate,  that  it  would  be  supereroga- 
tion to  repeat  the  reasons  on  which  the  argument  is  founded.  *  *  *  If 
the  contract  is  plain  and  unambiguous,  and  the  meaning  of  the  parties  to 
it  can  be  clearly  ascertained,  it  is  the  duty  of  the  court  to  give  effect  to 
it  the  same  as  if  it  were  a  contract  between  private  persons,  without  regard 
to  its  supposed  injurious  effects  upon  the  public  interests.^' 

However,  the  courts  have  refused  to  extend  the  doctrine  any  further  than 
necessary,  and,  unless  an  exclusive  privilege  is  expressly  granted,  another 
franchise  for  precisely  the  same  privilege  may  be  granted,  although  this 
second  grant,  for  all  practical  purposes,  destroys  the  first.  See  Charles 
River  Bridge  v.   Warren  Bridge,  11   Peters,  576   (1837). 

In  the  Turnpike  Company  v.  State  of  Maryland,  3  Wallace  213  (1865), 
in  which  case  it  was  held  that  the  state  might  charter  a  railroad  company, 
giving  it  the  right  to  build  so  near  to  a  turnpike,  previously  constructed 
under  a  franchise  from  the  state,  as  to  effectually  extinguish  all  benefits 
accruing  under  the  earlier  franchise,  the  court  said:  "The  difficulty  of  the 
argument  in  behalf  of  the  turnpike  company,  and  which  lies  at  the  founda- 
tion of  the  defense  is,  that  there  is  no  contract  in  the  charter  of  the  turn- 
pike company  that  prohibited  the  legislature  from  authorizing  the  construc- 
tion of  a  rival  railroad.  No  exclusive  privileges  had  been  conferred  upon  it, 
either  in  express  terms,  or  by  necessary  implication;  and  hence  whatever 
may  have  been  tlie  general  injurious  effects  and  consequences  to  the  company 
from  the  construction  and  operation  of  the  rival  road,  they  are  simply  mis- 
fortunes which  might  excite  our  sympathies,  but  are  not  the  subject  of  legal 
redress." 

Moreover,  if  a  special  franchise  be  conferred  upon  a  public  or  municipal 
corporation,  it  will  not  be  construed  to  be  irrevocable.  In  East  Hartford 
Bridge  Company  v.  Hartford  Bridge  Company,  10  Howard,  533  (1850),  the 
court  held  that  an  act  of  the  Connecticut  legislature  revoking  a  ferry  fran- 
chise previously  conferred  upon  the  town  of  East  Hartford,  and  granting 
it  to  a  bridge  company  was  valid.  The  principle  of  the  decision  was  stated 
by  Mr.  Justice  Woodbury  in  the  opinion  as  follows :  "  The  legislature  was 
acting  here  on  one  part,  and  public,  municipal  and  political  corporations  on 
the  other.  They  are  acting,  too,  in  relation  to  a  public  object,  being  virtually 
a  highway  across  the  river,  over  another  highway  up  and  down  the  river. 
Prom  the  standing  and  relation  of  these  parties,  and  from  the  subject  matter 
of  their  action,  we  think  that  the  doings  of  the  legislature  as  to  this  ferry 
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must  be  considered  rather  as  public  laws  than  as  contracts.  They  related 
to  public  interests.  They  changed  as  those  interests  demanded.  The 
grantees,  likewise,  the  towns  being  mere  organizations  for  public  purposes 
were  liable  to  have  their  public  powers,  rights  and  duties,  modified  or 
abolished  at  any  moment  by  the  legislature." — Ed. 


II.  Control  Over  Foreign  Corporations. 

Ashley  v,  Ryan. 

153  United  States  Reports  436  (1894). 

The  Wabash  Railroad  having  defaulted  in  the  payment  of  in- 
terest on  its  bonds,  proceedings  were  begun  for  a  foreclosure  sale, 
and  an  entire  reorganization  took  place.  The  property  was  bought 
in  and  then  transferred  to  five  companies  organized  separately  in 
the  states  of  Ohio,  Michigan,  Indiana,  Illinois  and  Missouri.  The 
capital  stock  of  the  Ohio  company  was  $700,000,  and  the  combined 
capital  stock  was  $52,000,000.  The  several  companies  were  there- 
after consolidated  into  one.  The  statutes  of  Ohio  (§  148a  R.  S.) 
require  that  the  secretary  of  state  shall  charge  and  collect  one- 
tenth  of  one  per  cent,  upon  the  capital  stock  or  any  increase  thereof 
for  filing  articles  of  incorporation.  The  plaintiffs  presented  their 
articles  of  consolidation,  and  tendered  $700,  being  one-tenth  of: 
one  per  cent,  upon  the  capital  stock  of  the  Ohio  company.  This, 
was  refused  and  $52,000  was  demanded  and  paid  under  protest,, 
and  the  company  at  once  brought  action  to  recover  the  excess  paid 
over  the  $700  originally  tendered.  The  Supreme  Court  of  Ohio 
afiirmed  the  validity  of  the  charge  and  the  matter  was  then  taken 
to  the  United  States  Supreme  Court.* 

White,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court 

With  the  question  whether  the  sum  paid  was  authorized  by  the 
Ohio  statutes,  or  constituted  a  fee,  a  license,  or  a  tax,  under  the 
Ohio  laws  and  constitution,  we  are  not  concerned.  The  writ  of 
error  brings  before  us  only  the  federal  question.  Watson  v.  Mercer, 
8  Pet.  88;  Barbier  v.  Connolly,  113  U.  S.  27.  Nor  does  the  deter- 
mination of  the  federal  question  render  it  necessary  to  define  the 
nature  of  the  charge  imposed;  for,  whether  this  charge  be  viewed 
as  a  tax,  a  license,  or  a  fee,  if  its  exaction  violated  the  interstate 
commerce  clause  of  the  Constitution  of  the  United  States,  or  in- 
volved the  assertion  of  the  right  of  a  state  to  exercise  its  powers 
of  taxation  beyond  its  geographical  limits,  it  was  void,  whatever 
might  be  the  technical  character  affixed  to  the  exaction. 


'  Facts  condensed. 
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The  purpose  of  the  tender  of  the  articles  of  consolidation  to  the 
secretary  of  state  was  to  secure  to  the  consolidated  company  cer- 
tain powers,  immunities  and  privileges  which  appertain  to  a  cor- 
poration under  the  laws  of  Ohio.  The  rights  thus  sought  could 
only  be  acquired  by  the  grant  of  the  State  of  Ohio,  and  depended 
for  their  existence  upon  the  provisions  of  its  laws.  Without  that 
state's  consent  they  could  not  have  been  procured.  Revised  Stat- 
utes of  Ohio,  §§  3239,  3382,  and  3384b,  amended  by  act  of  April 
II,  1890,  87  Ohio  Laws,  183,  184.  Hence  in  seeking  to  file  its 
articles  of  incorporation,  the  company  was  applying  for  privileges, 
immunities,  and  powers  which  it  could  by  no  means  possess,  save 
by  the  grace  and  favor  of  the  constitution  of  the  State  of  Ohio 
and  the  statutory  provisions  passed  in  accordance  therewith.  At 
the  time  the  articles  were  presented  for  filing,  the  statute  law  of 
the  state  charged  the  parties  with  notice  that  the  benefits  which 
it  was  sought  to  procure  could  not  be  obtained  without  payment 
of  the  sum  which  the  secretary  of  state  exacted.  As  it  was  within 
the  discretion  of  the  state  to  withhold  or  grant  the  privilege  of 
^exercising  corporate  existence,  it  was,  as  a  necessary  resultant, 
also  within  its  power  to  impose  whatever  conditions  it  might  deem 
fit  as  prerequisite  to  corporate  life.  The  act  of  filing,  constituting, 
as  it  did,  a  claim  of  a  right  to  the  franchise  granted  by  the  state 
law,  carried  with  it  a  voluntary  assumption  of  any  burden  with 
Twhich  the  privilege  was  accompanied,  and  without  which  the  right 
of  corporate  existence  could  not  have  been  procured.  We  say 
voluntary  assumption,  because,  as  the  claim  to  the  franchise  was 
voluntary,  the  assumption  of  the  privilege  which  resulted  from  it 
partook  necessarily  of  the  nature  of  the  claim  for  corporate  exist- 
ence. Having  thus  accepted  the  act  of  grace  of  the  state  and  taken 
the  advantages  which  sprang  from  it,  the  company  cannot  be  per- 
mitted to  hold  on  to  the  privilege  or  right  granted,  and  at  the  same 
time  repudiate  the  condition  by  the  performance  of  which  it  could 
alone  obtain  the  privilege  which  it  sought. 

That  the  right  to  be  a  state  corporation  depends  solely  upon  the 
grace  of  the  state,  and  is  not  a  right  inherent  in  the  parties  is 
settled.  Thus,  in  California  v.  Pacific  Railroad  Co.,  127  U.  S.  i, 
40,  speaking  through  Bradley,  J.,  the  court  said:  "A  franchise 
is  a  right,  privilege,  or  power  of  public  concern,  which  ought  not 
to  be  exercised  by  private  individuals  at  their  mere  will  and  pleas- 
ure, but  should  be  reserved  for  public  control  and  administration. 

*  *  *  Under  our  system,  their  existence  and  disposal  are  under 
the  control  of  the  legislative  department  of  the  government,  and 
they  cannot  be  assumed  or  exercised  without  legislative  authority. 

*  *    *    No  private  person  can  take  another's  property,  even  for 
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public  use,  without  such  authority;  which  is  the  same  as  to  say, 
that  the  right  of  eminent  domain  can  only  be  exercised  by  virtue 
of  a  legislative  grant.  This  is  a  franchise.  No  persons  can  make 
themselves  a  body  corporate  and  politic  without  legislative  au- 
thority. Corporate  capacity  is  a  franchise.  The  list  might  be  con- 
tinued indefinitely." 

In  Home  Insurance  Co,  v.  New  York,  134  U.  S.  594,  599, 
through  Field,  J.,  we  said :  "  The  right  or  privilege  to  be  a  cor- 
poration, or  to  do  business  as  such  body,  is  one  generally  deemed 
of  value  to  the  corporators,  or  it  would  not  be  sought  in  such 
numbers  as  at  present.  It  is  a  right  or  privilege  by  which  several 
individuals  may  unite  themselves  under  a  common  name,  and  act 
as  a  single  person  with  a  succession  of  members,  without  dissolu- 
tion or  suspension  of  business  and  with  a  limited  individual  lia- 
bility. The  granting  of  such  right  or  privilege  rests  entirely  in  the 
discretion  of  the  state." 

These  citations  only  reiterate  principles  established  beyond  con- 
troversy by  a  series  of  decisions.  Bank  of  Augusta  v.  Earle,  13 
Pet.  519;  Lafayette  Insurance  Co,  v.  French,  18  How.  404*;  Paul  v. 
Virginia,  8  Wall.  168 ;  Ducat  v.  Chicago,  10  Wall.  410. 

Nor  is  the  question  at  issue  affected  by  the  fact  that  some  of 
the  constituent  elements  which  entered  into  the  consolidated  com- 
pany were  corporations  owning  and  operating  property  in  another 
state.  The  power  of  corporations  of  other  states  to  become  cor- 
porations, or  to  constitute  themselves  a  consolidated  corporation 
under  the  Ohio  statutes,  and  thus  avail  of  the  rights  given  thereby, 
is  as  completely  dependent  on  the  will  of  that  state  as  is  the  power 
of  its  individual  citizens  to  become  a  corporate  body,  or  the  power 
of  corporations  of  its  own  creation  to  consolidate  under  its  laws. 
Bank  of  Augusta  v.  Earle,  supra;  Lafayette  Insurance  Co.  v. 
French,  supra;  Paul  v.  Virginia,  8  Wall.  168,  181. 

In  the  latter  case,  speaking  through  Field,  J.,  we  observed: 
"Now  a  grant  of  a  corporate  existence  is  a  grant  of  special  privi- 
leges to  the  corporators,  enabling  them  to  act  for  certain  designated 
purposes  as  a  single  individual,  and  exempting  them  (unless  other- 
wise specially  provided)  from  individual  liability.  The  corporation, 
being  the  mere  creation  of  local  law,  can  have  no  legal  existence 
beyond  the  limits  of  the  sovereignty  where  created.  As  said  by 
this  court  in  Bank  of  Augusta  v.  Earle,  *  It  must  dwell  in  the  place 
of  its  creation,  and  cannot  migrate  to  another  sovereignty.'  The 
recognition  of  its  existence,  even,  by  other  states,  and  the  enforce- 
ment of  its  contracts  made  therein  depend  purely  upon  the  comity 
of  these  states  —  a  comity  which  is  never  extended  where  the  ex- 
istence of  the  corporation  or  the  exercise  of  its  powers  are  pre- 
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judicial  to  their  interests  or  repugnant  to  their  policy.  *  *  * 
At  the  present  day  corporations  are  multiplied  to  an  almost  in- 
definite extent.  There  is  scarcely  a  business  pursued  requiring  the 
expenditure  of  large  capital,  or  the  union  of  large  numbers,  that 
is  not  carried  on  by  corporations.  It  is  not  too  much  to  say  that 
the  wealth  and  business  of  the  country  are  to  a  great  extent  con- 
trolled by  them.  And  if,  when  composed  of  citizens  of  one  state, 
their  corporate  powers  and  franchises  could  be  exercised  in  other 
states  without  restriction,  it  is  easy  to  see  that,  with  the  advan- 
tages thus  possessed,  the  most  important  business  of  those  states 
would,  in  fact,  be  controlled  by  corporations  created  by  other 
states." 

It  follows  from  these  principles  that  a  state,  in  granting  a  cor- 
porate privilege  to  its  own  citizens,  or,  what  is  equivalent  thereto, 
in  permitting  a  foreign  corporation  to  become  one  of  the  con- 
stituent elements  of  a  consolidated  corporation  organized  under 
its  laws,  may  impose  such  conditions  as  it  deems  proper,  and  that 
the  acceptance  of  the  franchise  in  either  case  implies  a  submission 
to  the  conditions  without  which  the  franchise  could  not  have  been 
obtained.  In  Paul  v.  Virginia,  supra,  the  court  said,  p.  i8i :  "  Hav- 
ing no  absolute  right  of  recognition  in  other  states,  but  depending 
for  such  recognition  and  the  enforcement  of  its  contracts  upon  their 
assent,  it  follows,  as  a  matter  of  course,  that  such  assent  .may  be  . 
granted  upon  such  terms  and  conditions  as  those  states  may  think 
proper  to  impose.  They  may  exclude  the  foreign  corporation  en- 
tirely ;  they  may  restrict  its  business  to  particular  localities,  or  they 
may  exact  such  security  for  the  performance  of  its  contracts  with 
their  citizens  as  in  their  judgment  will  best  promote  the  public 
interest." 

The  question  here  is  not  the  power  of  the  State  of  Ohio  to  lay 
a  charge  on  interstate  commerce,  or  to  prevent  a  foreign  corpora- 
tion from  engaging  in  interstate 'commerce  within  its  confines,  but 
simply  the  right  of  the  state  to  determine  upon  what  conditions  its 
laws  as  to  the  consolidation  of  corporations  may  be  availed  of. 

Considering,  as  we  do,  that  the  payment  of  the  charge  was  a 
condition  imposed  by  the  State  of  Ohio  upon  the  taking  of  cor- 
porate being  or  the  exercise  of  corporate  franchises,  the  right  to 
which  depended  solely  on  the  will  of  that  state,  and  hence  that 
liability  for  the  charge  was  entirely  optional,  we  conclude  that  the 
exaction  constituted  no  tax  upon  interstate  commerce,  or  the  right 
to  carry  on  the  same,  or  the  instruments  thereof,  and  that  its  en- 
forcement involved  no  attempt  on  the  part  of  the  state  to  extend 
its  taxing  power  beyond  its  territorial  limits. 

Judgment  affirmed. 
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III.   The  Power  to  Repeal,  Alter  and  Amend* 

"  The  princfplc  *  *  ♦  is  that  the  legislature  may  change  or  modify  the 
privileges  and  franchises  which  the  state  has  granted  to  the  corporation 
and  which  concern  the  interests  of  the  public;  but,  dealing  with  what  it 
has  bestowed,  the  state  may  not  go  further,  and  so  legislate  as  to  disturb, 
affect  or  impair  rights  either  of  the  corporation  or  of  its  shareholders,  pre- 
viously acquired,  while  the  corporate  functions  were  being  lawfully  exercised. 
All  rights  thus  acquired,  of  whatever  character,  are  surrounded  and  protected 
by  constitutional  sanctions  and  guarantees  higher  and  superior  to  the  legis- 
lative power  of  amendment  or  repeal."  Hill  v.  Glasgow  Ry,  Co.,  41  Fed. 
Rep.  6ia 


Zabkiskie  v.  The  Hackensack  and  New  York  Railroad  Com- 
pany AND  Others. 

18  New  Jersey  Equity  Reports  178  (1867) 

This  case  was  argued  upon  a  rule  to  show  cause  why  the  de- 
fendants should  not  be  enjoined  from  mortgaging  the  property  of 
the  company,  or  from  expending  its  funds  in  the  construction  of 
a  road  not  authorized  by  their  charter,  but  being  an  extension  of 
the  original  road,  authorized  by  a  supplement  to  their  charter. 

The  Chancellor.  The  Hackensack  &  New  York  Railroad 
Co.  was  incorporated  in  1865,  with  power  to  construct  a  railroad 
from  Hackensack  to  the  Paterson  &  Hudson  River  Railroad,  with 
a  capital  stock  of  two  hundred  thousand  dollars,  and  with  power 
to  mortgage  its  road  and  lands,  franchises  and  appurtenances,  to 
the  amount  of  fifty  thousand  dollars.  Under  this  act,  it  laid  out, 
boated,  and  built  a  road  five  miles  in  length,  terminating  at  Essex 
street,  in  Hackensack,  within  one  mile  of  the  court-house,  as  re- 
quired by  the  charter.  It  borrowed  thirty  thousand  dollars,  for 
which  it  gave  a  mortgage  upon  the  road  and  its  equipment,  fran- 
chises and  other  property.  By  a  supplement  to  this  charter, 
passed  March  12,  1861,  it  was  authorized  to  extend  the  road  north- 
wardly to  Nanent,  on  the  Erie  railway,  in  the  State  of  New  York, 
a  distance  of  about  twelve  miles,  to  increase  the  capital  stock  to 
any  extent  required,  and  to  issue  bonds  to  the  amount  of  two 
hundred  and  fifty  thousand  dollars,  which,  in  the  words  of  the  act. 
were  "  for  the  construction  and  equipment  of  the  road  to  be  con- 
structed under  this  act,  and  to  secure  the  payment  of  said  bonds, 
the  said  company  shall  have  power  to  mortgage  the  said  road,  with 
its  franchises  and  chartered  rights." 

In  1861,  the  company  extended  its  road  under  this  supplement, 
to  a  point  on  Passaic  street,  in  the  village  of  Hackensack,  more 
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than  a  mile  from  the  court-house,  the  length  of  the  extension  be- 
ing about  a  mile.  After  this,  it  executed  a  new  mortgage  upon 
the  whole  road,  as  extended,  and  its  equipments,  and  its  franchises 
and  chartered  rights,  to  secure  the  payment  of  ten  thousand  dol- 
lars.   No  new  stock  was  issued  for  this  extension. 

The  company  has  recently  under  the  supplement  of  1861,  laid 
out  and  located  another  extension  for  about  a  mile  and  a  half, 
north  of  the  present  terminus,  reaching  from  Hackensack  to  New 
Bridge,  and  has  made  contracts  for  the  construction  of  it,  and  has, 
by  resolution,  determined  to  make  a  new  mortgage  to  cover  the 
whole  road,  as  it  will  be  when  finished  to  New  Bridge,  with  its 
equipments  and  appurtenances,  and  the  chartered  rights  and  fran- 
chises of  the  company,  to  secure  one  hundred  bonds  of  one  thou- 
sand dollars  each,  for  the  purpose  of  paying  off  the  two  mortgages 
which  are  now  on  the  road;  for  relaying  with  new  rails  and  ties 
the  road  first  built,  and  furnishing  it  with  the  necessary  equip- 
ment, which  is  now  deficient  for  its  business;  and  for  constructing 
and  equipping  the  extension  to  New  Bridge. 

The  complainj>nt  is  a  stockholder  in  the  company;  and  of  nine 
hundred  and  thirty  shares  of  capital  stock  issued,  for  one  hun- 
dred dollars  each,  he  owns  three  hundred  and  twenty-four.  He 
applies  for  an  injunction  to  restrain  the  defendants  from  construct- 
ing the  extension  to  New  Bridge,  and  from  executing  the  mort- 
gage proposed. 

He  opposes  the  extension,  on  the  ground  that  it  is  a  different 
enterprise  from  that  for  which  his  stock  was  taken  and  the  money 
paid,  and  that  neither  the  directors,  nor  a  majority  of  the  stock- 
holders, can  compel  him  to  embark  his  capital  in  any  undertaking 
but  the  one  for  which  it  was  subscribed  and  paid. 

The  extension  to  Nanent,  authorized  by  the  act  of  1861,  has 
never  been  submitted  formally  to  the  stockholders,  nor  has  it  in 
any  way  been  approved  of  by  them,  or  a  majority  of  them,  except 
by  the  assent  given  in  the  answer  in  this  suit,  to  which  the  di- 
rectors are  made  defendants,  which  is  sworn  to  by  the  directors, 
individually,  who  own  together  five  hundred  and  seventeen  shares 
of  the  capital  stock.  But  of  this,  two  hundred  shares,  held  by  one 
of  them,  Mr.  Robert  Rennie,  is  special  stock,  issued  to  him  to 
build  the  Lodi  Branch,  which  is  leased  to  him  during  the  exist- 
ence of  the  company,  and  which  he  is  to  operate  at  his  own  ex- 
pense and  for  his  own  profit,  under  an  agreement  that  he  shall 
pay,  as  rent,  the  dividends  that  may  be  declared  on  these  two  hun- 
dred shares;  and  under  another  agreement,  endorsed  on  the  cer- 
tificate of  stock  issued  for  these  shares,  that  they  are  to  be  en- 
titled to  no  dividends  beyond   the  rent  of  the  Lodi  Branch,  or 
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in  other  words,  that  he  is  to  pay  no  rent,  and  this  stock  is  to  re- 
ceive no  dividends.  Under  these  circumstances,  this  stock  can 
receive  no  benefit  from  the  extension  if  it  is  profitable,  nor  sustain 
any  loss  from  it  if  it  is  ruinous.  And  it  would  seem  that  if  the 
consent  of  a  majority  of  the  shareholders  was  necessary  to  the 
new  enterprise  of  the  extension,  that  the  assent  of  the  other  three 
hundred  and  seventeen  shares  held  by  the  directors,  not  being  a 
majority  of  the  whole  stock  held  by  the  complainant,  who  dissents, 
is  not  the  consent  of  the  majority  of  the  stockholders.  And,  if  it 
is  necessary  to  obtain  the  consent  of  a  majority  to  make  the  ex- 
tension authorized  by  the  supplement  of  1861,  that  consent  does 
not  appear  in  the  cause  as  now  presented. 

The  extension  authorized  by  the  act  of  1861  is  a  radical  change 
in  the  object  of  this  corporation;  it  is  an  enterprise  entirely  dif- 
ferent from  that  in  the  charter.  That  was  to  construct  and  oper- 
ate a  railroad  from  Hackensack  to  the  Paterson  railroad,  at  Boil- 
ing Spring,  an  easy  and  almost  direct  route  to  New  York;  it  was 
from  a  thriving  village,  the  county  town  of  Bergen  county,  over  a 
level  country,  and  only  five  miles  in  length,  as  shown  by  the  re- 
turn of  its  location.  The  extension  would  be  about  twelve  miles 
in  length,  through  an  uneven  country,  mostly,  if  not  wholly,  agri- 
cultural, with  no  village,  except  the  very  small  one  at  New  Bridge, 
on  its  route,  and  it  runs  into  the  State  of  New  York  some  distance, 
and  terminates  at  a  point  on  that  part  of  the  Erie  railway  which 
the  company  have  abandoned  for  regular  traffic,  and  on  which  few 
trains  are  run.    It  is  an  entirely  different  enterprise. 

The  question  here  is,  can  this  company,  either  with  or  with* 
out  the  consent  of  a  majority  in  interest  of  its  stockholders,  com- 
pel the  complainant  to  embark  capital  subscribed  for  the  first  enter- 
prise, in  this  new  one,  entirely  different? 

Since  the  Dartmouth  College  case  in  the  Supreme  Court  of  the 
United  States,  the  doctrine  has  been  considered  firmly  established, 
and  been  confirmed  by  repeated  decisions,  both  in  that  court  and 
the  state  courts,  that  a  charter  granted  by  the  legislature  to  a  cor- 
poration, is  a  contract  between  the  state  and  the  corporators,  and 
that  the  state  can  pass  no  act  to  take  away  or  impair  any  of  the 
franchises  or  privileges  granted  by  it.  The  company,  or  artificial 
person  thus  created,  and  its  property,  is  subject  to  all  general  laws 
and  police  regulations  made  by  the  legislature  after  such  grant,  in 
the  same  manner  as  natural  persons  and  their  property  are,  pro- 
vided they  are  not  such  as  to  take  away  or  impair  any  of  the  fran- 
chises plainly  granted  by  the  charter.  This  doctrine  did  not  pre- 
vent the  legislature  from  conferring  new  privileges  upon  any  cor- 
poration, to  be  accepted  at  its  own  election. 
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It  is  also  settled,  upon  the  principles  of  the  common  law,  in  this 
state  and  most  of  the  states  of  the  Union,  that  when  a  number  of 
persons  associate  themselves  as  partners,  for  a  business  and  time 
specified  in  the  agreement  between  them,  or  become  members  of 
a  corporation  for  definite  purposes  and  objects  specified  in  their 
charter,  which  in  such  case  is  their  contract,  and  for  a  time  settled 
by  it,  that  the  objects  and  business  of  the  partnership  or  corpora- 
tion cannot  be  changed,  or  abandoned,  or  sold  out,  within  the 
time  specified,  without  the  consent  of  all  the  partners  or  corpo- 
rators; one  partner  or  corporator,  however  small  his  interest,  can 
prevent  it.  And  this  is  so,  although  by  law  a  majority  in  either 
case  can  control  or  manage  the  business  against  the  will  and  in- 
terest of  the  minority,  so  long  as  it  is  within  the  scope  of  the  part- 
nership or  charter. 

This  rule  is  founded  on  principle  —  the  great  principle  of  pro- 
tecting every  man  and  his  property  by  contracts  entered  into,  a 
guiding  principle  in  all  right  legislation,  and  incorporated  into 
the  Constitution  of  the  United  States,  and  of  almost  every  state 
in  the  Union.  And  the  rule  is  not  changed  because  the  new  busi- 
ness or  enterprise  proposed  is  allowed  by  law,  or  has  been  made 
lawful  since  the  association  was  formed. 

The  leading  case  on  this  subject  is  that  of  Natusch  v.  Irving, 
decided  by  Eldon,  J.,  in  1824.  It  is  not  contained  in  the  regu- 
lar reports,  but  may  be  found  in  the  appendix  to  Gow  on  Part- 
nership, 3d  ed.,  576,  or  in  Lindley  on  Partnership,  p.  511.  There, 
a  partnership  was  formed  for  life  insurance,  and  after  it  was  en- 
tered into  an  act  of  Parliament  made  it  lawful  for  such  a  firm  to 
enter  upon  the  business  of  marine  insurance,  which  was  prohibited 
to  them  before.  A  majority  of  the  partners  determined  to  embark 
in  the  business  of  marine  insurance,  thus  made  lawful.  Eldon,  J., 
held  them  barred  by  the  contract  of  copartnership,  unless  every 
partner  agreed  to  alter  it.  In  England  the  same  doctrine  is  applied 
to  corporations  rigidly,  and  is  acknowledged  in  all  cases  on  the 
subject.  And  although,  from  the  omnipotent  power  of  Parliament, 
restrained  by  no  written  constitution,  they  hold  that  the  contract 
can  be  changed  by  act  of  Parliament,  yet  the  English  Court  of 
Chancery  will  enjoin  the  directors  or  the  corporation,  on  applica- 
tion of  a  single  stockholder,  from  using  the  common  funds  to  apply 
to  Parliament  for  a  change. 

The  doctrine  of  Natusch  v.  Irving  was  adopted  in  New  York 
by  Chancellor  Kent,  in  the  case  of  Livingston  v.  Lynch,  4  Johns. 
C.  R.  573,  and  in  this  state  by  the  decision  of  Parker,  Master, 
sitting  to  advise  the  Chancellor,  in  Kean  v.  Johnson,  1  Stockt.  401, 
and  has  been  recognized  and  adopted  in  almost  all  the  states  of 
the  Union. 
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The  opinion  of  Chancellor  Bennett,  in  Stevens  v.  The  Rutland 
and  Burlington  R,  Co.,  29  Vt.  548  (.also  found  in  i  Am.  Law 
Reg.  154),  contains  a  very  able  exposition  and  application  of  it. 
It  will  also  be  found  in  Ang.  &  Ames  on  Corp.,  §  391-3,  and 
§  53^;  Lindley  on  Part.  515;  Pierce  on.  Railways,  78;  Hart, 
and  N.  H.  R.  Co,  v.  Croswell,  5  Hill,  383 ;  Troy  and  Rutland  R, 
Co.  V.  Kerr,  17  Barb.  581 ;  Macedon  Plank  Road  Co.  v.  Laphain, 
18  Barb.  312;  Buff.,  Corn.,  and  N.  Y.  R.  Co.  v.  Pottle,  23  Barb. 
21;  Banet  v.  The  Alton  and  Sangamon  R.  Co.,  13  111.  504;  Gra- 
ham V.  Birkenhead  R.  Co.,  2  McN.  &  G.  156. 

After  the  effect  of  the  rule  established  in  the  Dartmouth  College 
case  began  to  be  felt  in  the  states,  it  was  found  that  by  the  numer- 
ous acts  of  incorporation,  freely  and  perhaps  necessarily  granted, 
great  inconveniences  resulted,  and  that  provisions  incautiously  in- 
serted, too  much  restricted  the  power  of  future  legislatures;  and 
that  the  laws,  which  experience  showed  were  necessary  to  govern 
corporations  in  the  exercise  of  their  powers,  could  not  be  passed. 
And  the  legislatures  of  many  states,  by  degrees  and  successively, 
adopted  the  practice  of  inserting  in  acts  granting  franchises,  that 
they  might  alter,  modify  or  repeal  the  act;  and  also,  by  general 
law,  provided  that  all  acts  of  incorporation  thereafter  passed,  should 
be  subject  to  such  alteration  and  appeal. 

The  provision  is  contained  in  the  general  act  of  this  state,  passed 
in  1846  (Nix.  Dig.  152,  §  6),  that  such  charters  should  be  sub- 
ject to  alteration,  suspension,  and  repeal,  in  the  discretion  of  the 
legislature.  This  and  all  similar  special  and  general  provisions 
were  intended  for  the  purpose  specified:  to  give  to  the  legislature 
the  clear  right,  at  their  pleasure,  to  alter  or  repeal  the  acts  of  incor- 
poration. The  state,  without  this,  could  have  done  it  with  the 
assent  of  the  corporators.  They  could  give  them  property;  they 
could  add  to  their  powers  or  privileges.  But  they  could  not  take 
away  any  power,  privilege,  or  franchise,  conferred  by  the  act,  nor 
compel  them  to  exercise  any  new  power  or  franchise  conferred. 

Besides  this  general  law  of  the  state,  the  charter  of  the  defend- 
ants contains  this  provision,  that  "  the  legislature  may,  at  any  time, 
alter,  modify,  or  repeal  the  same." 

The  object  and  purpose  of  these  provisions  are  so  plain,  and  so 
plainly  expressed  in  the  words,  that  it  seems  strange  that  any 
doubt  could  be  raised  concerning  them.  It  was  a  reservation  to  the 
state,  for  the  benefit  of  the  public,  to  be  exercised  by  the  state  only. 
The  state  was  making  what  had  been  decided  to  be  a  contract, 
and  it  reserved  the  power  of  change,  by  altering,  modifying,  or 
repealing  the  contract.  Neither  the  words  nor  the  circumstances, 
nor  apparent  objects  for  which  this  provision  was  made,  can,  by 
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any  fair  construction,  extend  it  to  giving  a  power  to  one  part  of 
the  corporators  as  against  the  other,  which  they  did  not  have 
before. 

It  was  to  avoid  the  rule  in  the  Dartmouth  College  case,  not  that 
in  Natusch  v.  Irving,  that  the  change  was  made.  The  words  limit 
the  power  to  that  object. 

On  general  principles,  and  the  settled  rules  of  construction,  I 
would  hold  this  to  be  the  effect,  and  only  effect,  of  the  provision 
in  the  general  act  and  in  the  charter  of  the  defendants,  without 
any  hesitation,  were  it  not  for  a  series  of  decisions  by  most  re- 
spectable courts,  which  hold  that  this  provision  obviates  the  effect 
of  the  rule  in  Natusch  v.  Irving,  and  Kean  v.  lohtison,  and  enables 
a  majority  of  the  corporators  in  all  charters  subject  to  a  like  pro- 
vision, to  change,  by  legislative  permission,  and  within  certain  limits, 
the  object  and  purpose  of  the  corporation.  They  hold  that  the 
contract  between  associate  corporators,  that  they  will  confine  their 
business  to  life  insurance,  is  changed  by  legislative  permission  to 
engage  in  marine  insurance,  or  a  contract  to  join  in  constructing  a 
railroad  from  New  York  to  Newark  can  be  changed  to  one  from 
New  York  to  Elizabeth  by  legislative  consent.  The  reasoning  is 
founded  on  the  fact  that  the  subscription  for  the  stock,  which  is  the 
contract,  was  made  as  in  this  case  under  a  charter  which  authorizes 
a  road  from  the  Paterson  road  to  Hackensack,  and  authorizes  the 
legislature  to  alter  and  modify  the  act.  And  from  this  tliey  infer 
that  it  is  a  contract  to  join  in  building  any  road  that  the  legislature 
may,  by  such  alteration,  authorize  the  company  to  build;  and  that 
such  authority,  or  additional  privilege,  may  be  accepted  by  a 
majority  of  the  corporators. 

So  far  as  the  alteration  is  made  by  the  legislature,  in  a  way 
to  be  compulsory  on  the  corporation,  this  is  correct;  as,  if  they 
should  require  the  company  to  build  a  double  track,  or  widen  the 
draws  in  a  bridge,  or  exact  less  fare  or  toll ;  these  would  be  within 
the  contract,  or  would  be  annexed  to  it  as  a  condition,  and  every 
stockholder  would  take  his  stock  subject  to  the  contingency  of 
such  alteration. 

But  if  the  change  in  the  act  is  simply  offering  the  corporation 
the  privilege  of  entering  upon  another  and  a  different  enterprise, 
it  is  not  within  the  condition  to  the  subscription.  The  only  con- 
struction to  be  given  is,  that  the  legislature  may  alter,  not  that  the 
stockholders  may,  as  between  each  other.  The  case  of  Natusch  V. 
Irving  was  decided  upon  this  .very  ground.  The  act  of  Parliament 
had  given  the  company  the  power  to  embark  in  marine  insurance, 
but  the  consent  of  all  the  parties  was  still  necessary.  The  plain 
object  of  the  reservation  in  this  case  was  to  give  the  legislature, 
not  a  bare  majority  of  the  stockholders,  power. 
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This  view  of  the  case  is  so  clear  upon  principle  that  I  feel  con- 
strained to  be  guided  by  it,  although  the  weight  of  the  decisions  in 
other  states  is  against  it. 

But  the  principle  on  which  they  are  decided  is  wrong;  and  if  it 
is  once  conceded  that  a  majority  of  the  corporators  may,  by  au- 
thority from  the  legislature,  change  the  object  of  the  enterprise  in 
small  things,  there  is  no  principle  of  law  by  which  they  can  be 
restrained  in  any  a  little  larger,  or  in  the  character  of  the  whole 
work.  The  same  principle  will  lead  the  courts  of  Illinois  and 
Missouri,  as  it  did  those  in  New  York,  to  allow  radical  changes, 
and  must,  if  consistently  applied,  allow  a  charter  for  a  railroad 
to  be  used  for  banking  or  insurance  business,  or  for  a  canal, 
theatre,  brewery,  or  beer  saloon. 

There  is  no  other  alternative  to  the  proposition,  that  while  the 
power  reserved  authorizes  the  legislature,  within  certain  limits,  to 
make  such  alterations  as  they  choose  to  impose,  it  gives  no  authority, 
when  the  legislature  does  not  impose  them,  for  the  majority  to 
adopt  such  alterations  or  enter  upon  such  enterprises  as  are  allowed 
by  the  legislature. 

Again,  the  power  of  the  legislature  has  its  limits.  It  can  repeal 
or  suspend  the  charter ;  it  can  alter  or  modify  it ;  it  can  take  away 
the  charter ;  but  it  cannot  impose  a  new  one,  and  oblige  the  stock- 
holders to  accept  it.  It  can  alter  or  modify  the  old  one;  but  power 
to  alter  or  modify  anything  can  never  be  held  to  imply  a  power 
to  substitute  a  thing  entirely  different.  It  is  not  the  meaning  of 
the  words  in  their  usually  received  sense.  Power  to  alter  a  man- 
sion-house would  never  be  construed  to  mean  a  power  to  tear 
down  all  but  the  back  kitchen  and  front  piazza,  and  build  one 
three  times  as  large  in  its  place.  In  anything  altered,  something 
must  be  preserved  to  keep  up  its  identity;  and  a  matter  of  the 
same  kind,  wholly  or  chiefly  new,  substituted  for  another,  is  not 
an  alteration ;  it  is  a  change. 

In  some  cases  there  might  be  room  for  doubts,  but  in  this  case 
there  can  be  no  hesitation  in  saying  that  a  railroad  of  seventeen 
miles  from  the  Paterson  road  to  Nanent,  is  a  change  and  substi- 
tution of  one  work  for  another,  and  not  an  alteration  of  the  road 
to  Hackensack.     They  are  substantially  two  different  enterprises. 

Again,  the  power  is  to  alter  or  modify  the  act,  and  the  true  con- 
struction of  this  I  hold  to  be,  an  alteration  of  something  contained 
in  or  granted  by  the  act.  Any  of  the  franchises  granted  may  be 
altered  —  the  right  to  take  land  by  condemnation,  the  right  to  take 
tolls  or  fare,  or  the  amount  to  be  taken.  But  the  legislature  had 
no  right  to  impose  upon  the  company  any  other  duty,  or  anything 
involving  any  other  duty,  than  that  attending  the  building  a  railroad 
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from  the  Paterson  road  to  Hackensack;  anything  in  the  manner  of 
doing  that  they  had  a  right  to  change.  They  could  not  oblige  it  to 
dam  and  drain  all  the  meadows  along  the  Hackensack,  or  to  con- 
struct a  canal,  or  to  build  a  road  from  Hoboken  to  Newark,  nor 
could  they  oblige  it  to  extend  its  road  to  Nanent.  They  could  as 
well  oblige  it  to  run  to  the  Pacific.  We  must  keep  in  mind  that  by 
the  decisions  in  New  Jersey  the  company  need  not  accept  the  altera- 
tions; they  are  bound  by  them  without  acceptance  if  within  the 
power  reserved. 

By  a  wider  construction  of  this  power  any  of  the  main  lines  of 
railroad  running  through  the  state,  incorporated  since  1846,  or  by 
an  act  which  has  in  it  the  power  of  alteration,  may  be  compelled 
to  build  and  run  a  branch  to  any  village  or  place  near  that  route 
that  the  legislature  may  direct.  It  must  be  held  that  the  power  to 
alter  and  modify  does  not  give  power  to  make  any  substantial 
additions  to  the  work. 

Again,  the  act  of  1861  does  not,  in  fact,  alter  or  modify  the  act 
of  1856  in  any  one  thing  embraced  in  it.  That  act,  and  every 
power  and  franchise  granted  by  it,  and  any  duty  it  imposed,  re- 
mains the  same.  And  the  defendants  can  now  go  on  under  it 
precisely  as  if  the  supplement  had  not  been  passed.  The  company 
is  authorized  to  construct  another  road;  it  is  not  compelled  to  do 
it.  If  it  builds  it,  or  if  it  does  not,  its  old  charter  remains  with  all 
its  franchises  and  privileges  intact,  and  no  new  burdens  imposed, 
except  so  far  it  assumes  them.  This  is  in  no  sense  of  the  word 
an  alteration  of  the  charter.  It  would  be  as  absurd  to  say  that  an 
owner  had  altered  his  house,  who  had  built  a  large  one  on  an  ad- 
joining lot.  And  until  the  legislature  have  made  a  valid  altera- 
tion of  the  charter,  the  rights  of  each  stockholder  are  as  held  in 
Kean  v.  Johnson;  he  can  prevent  all  the  others  from  changing  or 
abandoning  the  work. 

The  supplement  of  1 861  is  a  perfectly  valid  and  constitutional 
act.  It  is  a  grant  of  privileges  that  the  legislature  have  a  right  to 
grant,  as  they  could  grant  to  this  corporation  the  right  to  conduct 
banking  or  insurance  business,  or  to  run  a  ferry  across  the  North 
River;  but  the  company  is  restrained  by  the  law  of  corporations 
and  partnerships  from  expending  the  money  or  using  the  credit  of 
the  corporation  in  such  enterprises,  unless  every  shareholder  con- 
sents. 

The  extension  to  Passaic  street,  both  because  it  comes  within 
the  grant  in  the  charter,  and  more  especially  because  every  share- 
holder must  be^held  to  have  consented  to  it  by  acquiescing  in  its 
construction  and  maintenance  for  years,  must  be  decided  to  be 
lawful. 
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The  defendants  must  be  restrained  from  extending  the  road 
beyond  its  present  terminus  at  Passaic  street,  and  from  expending 
any  money  of  the  company  to  pay  for  any  such  extension,  or  from 
giving  any  mortgage  for  the  cost  of  such  extension. 

There  is  no  foundation  for  an  injunction  against  a  mortgage 
for  any  lawful  object,  on  either  part  of  the  road.  There  is  great 
doubt  whether  a  mortgage  on  either  of  the  two  parts  of  the  road 
heretofore  constructed,  for  the  costs  of  the  other,  would  pass  the 
franchises  of  the  company  in  such  mortgaged  part,  but  it  would 
be  valid  as  to  the  property  other  than  franchises,  which  the  com- 
pany can  mortgage  without  any  special  power.  And  besides,  the 
bonds  of  the  company,  or  its  lawful  contracts,  would  entitle  the 
holder  to  recover  upon  them,  and  under  the  judgment,  by  the  act 
of  1858  (Nix.  Dig.  719),  the  whole  road  and  franchises  could  be 
sold.  The  complainant,  therefore,  cannot  be  injured  by  a  mortgage, 
whether  valid  or  not,  upon  any  part  of  the  road. 

City  of  Detroit  v.  Detroit  and  Howell  Plank  Road  Company. 

43  Michigan  Reports  140  (1880) 

Cooley,  J.  A  mandamus  is  applied  for  in  this  case  to  compel 
the  respondent  to  remove  beyond  the  city  limits  a  toll-gate  located 
on  Grand  River  street.  The  questions  the  application  presents  are 
questions  of  statutory  construction  and  of  constitutional  law. 

The  respondent  was  incorporated  April  3,  1848,  for  the  purpose 
of  building  and  maintaining  a  plank  road  from  the  city  of  Detroit 
to  the  village  of  Howell,  with  certain  specified  branches.  The 
third  section  of  the  act  of  incorporation  provided  that  the  cor- 
poration "  shall  be  subject  to  the  provisions  of  an  act  entitled  'An 
act  relative  to  plank  roads,'  approved  March  13,  1848,  except  so 
far  as  otherwise  provided  in  this  act."  The  fifth  section  was  as 
follows :  "  This  act  shall  be  and  remain  in  force  for  the  term  of 
sixty  years  from  and  after  its  passage ;  but  the  legislature  may  at 
any  time  alter,  amend,  or  repeal  this  act  by  a  vote  of  two-thirds  of 
each  branch  thereof;  but  such  alteration,  amendment,  or  repeal 
shall  not  be  made  within  thirty  years  of  the  passage  of  this  act, 
unless  it  shall  be  made  to  appear  to  the  legislature  that  there  has 
been  a  violation  by  the  company  of  some  of  the  provisions  of  this 
act:  Provided,  That  after  said  thirty  years,  no  alteration  or  re- 
duction of  the  tolls  of  said  company  shall  be  made  during  its  exist- 
ence unless  the  yearly  net  profits  of  said  company,  over  and  above 
all  expenses,  shall  exceed  ten  per  cent,  on  the  capital  stock  in- 
vested, provided  there  be  no  violation  of  the  charter  of  said  com- 
pany."   Laws  1848,  p.  398. 

15 
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This  act  of  incorporation  was  one  of  a  considerable  number 
passed  by  the  same  legislature,  all  very  short,  and  doing  little  be- 
yond fixing  the  line  of  the  proposed  road  and  the  period  of  cor- 
porate existence,  but  referring  for  all  other  directions  to  the  "Act 
relative  to  plank  roads,"  subject  to  the  provisions  of  which  they 
were  all  made.  That  act  prescribed  a  method  of  organization, 
enumerated  the  corporate  powers  and  franchises,  provided  for  an 
annual  report  to  the  secretary  of  state,  prescribed  rates  of  tolU 
and  limited  the  imposition  of  taxes.     Laws  1848,  p.  59. 

Several  sections  of  the  general  act  of  1848  were  amended  in 
1853,  2i"d  several  new  sections  were  added.  One  of  the  new  sec- 
tions was  as  follows:  "Any  plank-road  company,  organized  un- 
der the  provisions  of  this  act,  shall  be  subject  to  the  provisions  of 
all  amendments  made  or  to  be  made  thereto,  whenever  the  assent 
of  any  such  company,  certified  by  the  president  and  secretary 
thereof,  to  the  provisions  of  such  amendments  shall  be  filed  in  the 
office  of  the  secretary  of  state.'*  Laws  1853,  P-  69.  The  respond- 
ent filed  its  assent  to  these  amendments,  and  no  question  is  made 
of  its  being  bound  thereby. 

In  1879  21  further  section  was  added  to  the  general  act  of  1848 
as  follows :  "  No  plank-road  company  organized  subject  to  the 
provisions  of  this  act  shall,  without  the  consent  of  the  local  au- 
thorities, keep  or  maintain  a  toll-gate  within  the  present  or  future 
corporate  limits  of  any  city,  or  village ;  and  no  such  company  shall 
collect  toll  for  any  portion  of  its  road,  within  such  limits,  on  which 
a  pavement  is  maintained  by  such  municipality.  The  assent  of 
any  such  company  to  this  amendment  shall  not  be  necessary  in 
order  to  make  this  act  applicable  to  such  company.  And  if  any 
plank-road  company  or  companies  in  this  state  are,  at  the  time  of 
the  passage  of  this  act,  maintaining  any  toll-gate  within  the  pres- 
ent corporate  limits  of  any  city  or  village,  said  plank-road  com- 
pany or  companies  are  hereby  required  to  discontinue  and  remove 
said  toll-gate  beyond  the  limits  of  said  city  or  village,  within  sixty 
days  after  they  are  notified  by  the  municipal  authorities  to  so  dis- 
continue or  remove  the  same."     Public  Laws  1879,  P-  ^97- 

It  is  upon  this  last  amendment  that  the  questions  in  this  case 
arise.  The  toll-gate  of  the  respondent  on  Grand  River  street  is 
within  the  existing  corporate  limits  of  the  city  of  Detroit,  and  the 
city  authorities  notified  the  respondent  to  discontinue  and  remove 
the  same  more  than  sixty  days  before  this  proceeding  was  insti- 
tuted. The  respondent  denies  the  validity  of  the  act  of  1879,  ^t^d 
refuses  to  conform  to  it.  It  is  admitted  that  but  for  the  act  of 
1879  respondent  might  lawfully  maintain  the  gate  where  it  is,  the 
city  having  been  extended  to  embrace  it  since  the  gate  was  located. 
Chope  v.  Detroit  &  Howell  P,  R.  Co,,  37  Mich.  195. 


SEC.  III.]         Power  to  Repeal,  Alter  and  Amend.  227 

The  effect  of  this  legislation,  if  valid,  would  be  to  take  from 
respondent  about  two  miles  and  a  half  of  the  road  upon  which  it 
now  collects  toll.  It  is  not  pretended  that  this  is  done  by  reason 
of  any  forfeiture  done  or  suffered  by  the  respondent,  and  if  it 
were,  a  judicial  finding  would  be  necessary.  Flint,  etc.,  Plank- 
Road  Co.  V.  Woodhull,  25  Mich.  99.  Nor  is  it  claimed  that  the  act 
of  1879  was  passed  as  a  regulation  of  police.  It  would  probably 
be  conceded  that  it  goes  quite  beyond  the  competency  of  an  act 
of  mere  regulation,  and  that  it  must  be  sustained,  if  at  all,  as  an 
act  passed  in  the  exercise  of  that  complete  power  to  amend  and 
repeal  which  was  reserved  in  passing  both  the  general  act  of  1848 
and  the  charter  of  respondent.  The  city  relies  upon  it  as  an  exer- 
cise of  that  power,  and  not  otherwise. 

The  respondent  claims  that  the  act  of  1879  ^^  unconstitutional 
for  many  reasons;  one  which  is  especially  relied  upon  being  that 
it  is  inconsistent  with  the  act  of  1853,  by  one  of  the  provisions 
of  which  subsequent  amendments  were  to  be  binding  on  com-: 
panies  which  were  subject  to  the  provisions  of  the  general  plank- 
road  act,  when  they  should  file  with  the  secretary  of  state  their 
assent  thereto.  That  section,  it  is  insisted,  constitutes  a  contract 
between  the  state  and  the  companies,  prescribing  while  it  stands 
the  terms  and  the  only  terms  on  which  companies  can  be  bound 
by  amendments,  and  is  irrepealable  except  as  to  such  companies 
as  may  assent.  The  city  insists,  on  the  other  hand,  that  so  long 
as  a  general  power  to  amend  and  repeal  is  reserved,  all  amend- 
ments must  themselves  be  amendable  and  repealable,  and  that  in- 
consistent legislation  does  not  repeal  them. 

If  the  act  of  1879  ^"  what  it  proposes  to  accomplish  is  fairly 
within  the  scope  of  any  legitimate  power  to  amend  charters,  the 
difficulty  raised  upon  the  act  of  1853  would  probably  not  be  seri- 
ous. An  examination  of  that  act  will  show  that  its  provisions 
were  amendments  for  the  ease  and  advantage  of  plank-road  com- 
panies ;  enlarging  their  powers  and  capacities,  decreasing  the  taxes 
to  which  they  would  be  liable,  extending  the  time  within  which 
they  might  complete  their  roads,  relieving  them  of  penalties,  and 
so  on,  and  that  the  consent  of  corporations  thereto  could  not  have 
been  required  by  way  of  assent  to  onerous  conditions  as  a  con- 
sideration for  favors  conferred.  On  the  contrary,  the  state  could 
have  passed  and  enforced  the  act  without  the  provision  for  assent, 
and  that  provision  can  only  be  understood  as  leaving  it  optional 
with  companies  to  claim  the  benefits  of  the  act  of  1853  «^s  their 
interests  might  seem  to  dictate.  But  so  far  as  that  act  undertook 
to  limit  the  power  to  amend  in  the  future  —  if  it  can  be  under- 
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stood  as  having  done  so  —  it  must  have  been  v^rholly  inoperative. 
A  legislative  declaration  embodied  in  a  particular  law,  that  it  shall 
be  binding  only  on  those  who  may  assent  to  it,  may  limit  the  scope 
of  that  law,  but  a  declaration  that  any  future  law  on  the  same 
subject  shall  be  thus  restricted  must  be  void.  Bloomer  v.  Stolley, 
5  McLean,  158,  161 ;  Kellogg  v.  Oshkosh,  14  Wis.  623.  Legis- 
lators cannot  thus  bind  the  hands  of  their  successors  where  the 
elements  of  contract,  concession,  and  consideration  do  not  appear; 
and  the  doctrine  that  they  may  do  so  by  contract  is  one  so  excep- 
tional and  so  liable  to  abuses  that  courts  will  not  be  astute  in  dis- 
covering the  existence  of  a  contract  between  the  state  and  those 
who  claim  franchises  under  it,  where  the  essential  elements  of  a 
contract  are  not  manifest.  All  questions  of  doubt  are  to  be  solved 
in  favor  of  the  state  in  such  cases,  and  "  to  be  in  doubt  is  to  be  re- 
solved." Pennsylvania  R,  R.  Co.  v.  Canal  Commissioners,  21  Penn. 
St.  22 ;  East  Saginaw  Salt  Manfg,  Co.  v.  East  Saginaw,  19  Mich. 
.259;  Richmond,  etc.,  R.  R.  Co.  v.  Richmond,  26  Gratt.  83. 

But  leaving  out  of  view  the  act  of  1853,  is  the  act  of  1879  ^ 
legitimate  exercise  of  the  power  to  amend  the  plank-road  charters  ? 
Jt  has  been  seen  that  in  •  the  case  of  this  particular  company  it 
takes  from  it  about  two  miles  and  a  half  of  its  road,  and  this  may 
be  and  probably  is  from  the  most  profitable  portion  of  it.  That 
this  diminishes  essentially  the  value  of  the  road  is  not  to  be  doubted, 
though  the  extent  is  immaterial. 

There  are  cases  in  which  amendments  to  charters  having  some 
resemblance  to  this  have  been  sustained,  but  it  is  in  general  easy 
to  distinguish  them.  Many  of  these  are  cited  in  the  brief  for  the 
relator.  Commissioners  v.  Holyoke  Co.,  104  Mass.  446,  in  which 
a  company  having  a  dam  across  the  Connecticut  River  was  re- 
quired to  construct  a  fish-way,  was  a  case  involving  a  mere  police 
regulation  for  the  preservation  of  rights  of  others  in  the  fishery 
above  and  below.  All  the  following  cases  involved  the  same  prin- 
ciple: Commonwealth  v.  Eastern  R.  R.  Co.,,  103  Mass.  254,  where 
a  railroad  company  was  required  to  build  a  station  house  and  stop 
its  trains  at  a  certain  locality ;  Albany,  etc.,  R.  R.  Co.  v.  Brownell, 
24  N.  Y.  345,  in  which  it  was  held  competent  to  require  a  railroad 
company  to  permit  and  provide  for  the  crossing  of  its  track  by 
highways;  Roxbury  v.  Boston  R.  R.  Co.,  6  Cush.  424,  in  which  a 
like  question  was  involved;  English  v.  New  Haven,  etc.,  Co.,  32 
Conn.  240,  in  which  a  bridge,  made  necessary  for  the  convenience 
of  a  railroad  company,  and  used  by  the  company  and  the  public, 
was  required  to  be  made  wider  by  the  company;  Worcester  v. 
Norwich,  etc.,  R.  R.  Co.,  log  Mass.  103,  in  which  the  railroads 
coming  into  a  city  were  required  to  unite  in  a  common  passenger 
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station  at  a  point  to  be  determined  by  commissioners ;  Meadow  Dam 
Co.  V.  Gray,  30  Me.  547,  in  which  a  company  incorporated  to  build 
a  dam  across  a  river  was  required  to  construct  a  lock  for  purposes 
of  navigation ;  and  there  are  many  others  of  the  same  sort.  Cases 
involving  only  the  right  to  change  the  methods  or  the  extent  of 
taxation  may  be  dismissed  altogether  from  consideration,  as  this 
right  must  always  exist  when  there  is  no  express  contract  to  the 
contrary.  East  Saginaw  Salt  Manfg,  Co.  v.  East  Saginaw,  13  WalL 
373,  So  many  cases  involving  only  the  question  of  the  liability  of 
corporations  to  the  control  of  the  general  police  laws  of  the  state. 
Beer  Company  v.  Massachusetts,  97  U.  S.  25 ;  Fertilizing  Company 
V.  Hyde  Park,  id.  659. 

But  there  is  no  well-considered  case  in  which  it  has  been  held 
that  a  legislature,  under  its  power  to  amend  a  charter,  might  take 
from  the  corporation  any  of  its  substantial  property  or  property 
rights.  In  some  cases  the  power  has  been  denied  where  the  inter- 
est involved  seeined  insignificant.  The  case  of  Albany,  etc.,  R.  R^ 
Co.  v.  Brownell,  24  N.  Y.  345,  is  an  illustration.  It  was  there  de- 
cided that  although  the  legislature  might  require  railroad  com- 
panies to  suffer  highways  to  cross  their  tracks,  they  could  not  sub- 
ject the  lands  which  the  companies  had  acquired  for  other  pur- 
poses to  the  same  burden  except  in  connection  with  provision  for 
compensation.  The  decision  was  in  accord  with  that  in  Common- 
Health  V.  Essex  Co.,  13  Gray,  239,  253,  in  which,  while  the  power 
to  alter,  amend  or  repeal  the  corporate  franchises  was  sustained, 
it  was  at  the  same  time  declared  that  "  no  amendment  or  alteration 
of  the  charter  can  take  away  the  property  or  rights  which  have 
become  vested  under  a  legitimate  exercise  of  the  powers  granted.*' 
The  same  doctrine  is  clearly  asserted  and  affirmed  in  Railroad 
Company  v.  Maine,  96  U.  S.  499,  and  is  assumed  to  be  unquestion- 
able in  the  several  opinions  delivered  in  the  Sinking  Fund  Cases, 
99  U.  S.  700. 

But  for  the  provision  in  the  Constitution  of  the  United  States 
which  forbids  impairing  the  obligation  of  contracts,  the  power  to 
amend  and  repeal  corporate  charters  would  be  ample  without  be- 
ing expressly  reserved.  The  reservation  of  the  right  leaves  the 
state  where  any  sovereignty  would  be  if  unrestrained  by  express 
constitutional  limitations,  and  with  the  powers  which  it  would 
then  possess.  It  might  therefore  do  what  it  would  be  admissible  for 
any  constitutional  government  to  do  when  not  thus  restrained,  but 
it  could  not  do  what  would  be  inconsistent  with  constitutional  prin- 
ciples. And  it  cannot  be  necessary  at  this  day  to  enter  upon  a 
discussion  in  denial  of  the  right  of  the  government  to  take  from 
either  individuals  or  corporations  any  property  which  they  may 
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rightfully  have  acquired.  In  the  most  arbitrary  times  such  an  act 
was  recognized  as  pure  tyranny,  and  it  has  been  forbidden  in 
England  ever  since  Magna  Charta,  and  in  this  country  always.  It 
is  immaterial  in  what  way  the  property  was  lawfully  acquired; 
whether  by  labor  in  the  ordinary  avocations  of  life,  by  gift  or 
descent,  or  by  making  profitable  use  of  a  franchise  granted  by  the 
State:  it  is  enough  that  it  has  become  private  property,  and  it  is 
then  protected  by  the  "  law  of  the  land."  Even  municipal  corpora- 
tions, though  their  charters  are  in  no  sense  contracts,  are  pro- 
tected by  the  Constitution  in  the  property  they  rightfully  acquire 
for  local  purposes,  and  the  State  cannot  despoil  them  of  it.  Terrett 
V.  Taylor,  9  Cr.  43;  Pawlet  v.  Clark,  9  Cr.  292;  State  v.  Haben, 
22  Wis.  660 ;  People  v.  Common  Council,  28  Mich.  228. 

We  have  said  nothing  of  those  cases  in  which  charters  have  been 
amended  by  limiting  the  tolls  that  may  be  taken,  as  it  is  conceded  by 
relator  that  that  is  not  what  has  been  attempted  in  this  case.  It 
was  a  part  of  the  original  contract  that  .the  tolls  should  not  be 
reduced  by  the  state  until  the  annual  returns  should  realize  to  the 
stockholders  ten  per  centum  annually  on  their  investment,  and  it  is 
not  claimed  that  that  limit  has  been  reached.  What  the  state  claims 
a  right  to  do  is  to  deprive  the  respondent  of  the  privilege  any 
longer  to  take  tolls  for  travel  and  traffic  on  two  miles  and  a  half 
of  its  road.  If  it  may  do  this  in  respect  to  one  part  of  the  road,  it 
may  in  respect  to  any  other  part.  If  it  may  exclude  the  respondent 
from  Detroit,  it  may  from  Howell  also,  or  from  any  township  on 
the  line,  and  a  single  section  of  a  statute  may  annihilate  the  prop- 
erty of  respondent  altogether.  A  statute  which  could  have  this 
effect  would  not  be  a  statute  to  amend  franchises,  but  a  statute 
to  confiscate  property;  it  would  not  be  a  statute  of  regulation,  but 
of  spoliation. 

It  may  be  that  what  the  legislature  of  1879  proposed  to  ac- 
complish would  in  itself  work  no  hardship  to  respondent,  and  would 
be  highly  desirable  to  the  city;  but  the  principle  violated  is  the 
fundamental  principle  that  underlies  all  property ;  and  the  first  suc- 
cessful inroad  upon  it  that  obtains  judicial  sanction  may  be  a  prece- 
dent that  shall  let  in  innumerable  evils.  Courts  must  look  beyond 
the  particular  case  to  the  governing  principle,  and  be  governed  by 
that,  regardless  of  temporary  and  special  inconveniences.  But  even 
such  inconveniences  must  be  trivial,  since  the  power  to  appropriate 
private  property  to  public  uses  is  always  ample  and  always  at 
command. 

It  results,  from  what  has  above  been  said,  that  the  mandamus 
must  be  denied. 

The  other  justices  concurred. 
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Greenwood  v.  Freight  Company. 

105  United  States  Reports  13  (1881). 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts.- 

The  facts  are  stated  in  the  opinion  of  the  court. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  appellant,  Greenwood,  a  citizen  of  the  State  of  New  York, 
brought  his  bill  of  complaint  against  the  Union  Freight  Railroad 
Company,  a  corporation  established  by  the  laws  of  Massachusetts ; 
against  the  Marginal  Freight  Railroad  Company,  likewise  a  Mas- 
sachusetts corporation;  against  the  city  of  Boston,  its  mayor  and 
aldermen  by  name;  and  against  the  directors  of  the  Marginal 
Freight  Railroad  Company  —  all  citizens  of  Massachusetts. 

The  Union  Freight  Railroad  Company  demurred  to  the  bill,  and 
the  demurrer  was  sustained  and  the  bill  dismissed.  It  is  this  decree 
which  we  are  called  on  to  review  on  appeal  taken  by  complainant. 

The  case  made  by  the  bill  is  that  the  Marginal  Freight  Railroad 
Company,  which  we  shall  hereafter  call  the  Marginal  Company,  was 
organized  under  an  act  of  the  legislature  of  Massachusetts  of  the 
date  of  April  26,  1867,  to  build  and  operate  a  railroad  through 
various  streets  in  the  city  of  Boston,  "  with  all  the  privileges  and 
subject  to  all  the  duties,  restrictions,  and  liabilities  set  forth  in  the 
general  laws,  which  now  are  or  may  hereafter  be  in  force,  relating 
to  street  railway  corporations,  so  far  as  they  are  applicable."  The 
right  of  way  of  this  company  for  part  of  its  route  lay  over  the 
line  of  a  railway  previously  granted  to  the  Commercial  Freight  Rail- 
road Company,  and  the  Marginal  Company,  by  virtue  of  a  provision 
in  its  charter,  purchased  and  paid  the  Commercial  Company  for  the 
joint  use  of  its  track,  so  far  as  it  ran  through  the  same  streets. 
Afterward,  on  May  6,  1872,  the  legislature  of  Massachusetts  incor- 
porated, by  an  act  of  that  date,  the  Union  Freight  Railroad  Com- 
pany, which,  by  virtue  of  its  charter  and  the  authority  of  the  board 
of  aldermen  of  Boston,  was  authorized  to  run  its  track  through  the 
same  streets  and  over  the  same  ground  covered  by  the  track  of  the 
Marginal  Company,  and  to  take  possession  of  the  track  of  that  and 
any  other  street  railroad  company  on  payment  of  compensation. 
This  latter  act  also  repealed  the  charter  of  the  Marginal  Company. 

Sections  4,  6,  and  7  of  this  act  constitute  the  foundation  of 
complainant's  grievance,  because  they  are  said  to  impair  the  obliga- 
tion of  the  contract  found  in  the  charter  of  the  Marginal  Company, 
and,  as  they  are  short,  they  are  here  given  verbatim: 

"  Sec.  4.  Said  corporation  may,  within  its  authorized  limits  and 
for  the  purposes  of  this  act,  enter  upon  and  use  any  part  of  the 
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tracks  of  any  other  street  railroad,  and  may  suitably  strengthen  and 
improve  such  tracks;  and  if  the  corporations  cannot  agree  upon  the 
manner  and  conditions  of  such  entry  and  use,  or  the  compensation 
to  be  paid  therefor,  the  same  shall  be  determined  in  accordance  with 
the  provisions  of  the  thirty-eighth  section  of  chapter  three  hundred 
and  eighty-one  of  the  acts  of  the  year  eighteen  hundred  and  seventy- 
one." 

"  Sec.  6.  Said  corporation  shall,  within  four  months  from  the 
passage  of  this  act,  take  the  tracks,  or  any  part  thereof,  of  the 
Marginal  Freight  Railway  Company,  subject  to  the  laws  relating  to 
the  taking  of  land  by  railroad  companies  and  the  compensation  to 
be  made  therefor. 

**  Sec.  7.  Chapter  onjp  hundred  and  seventy  of  the  acts  of  the  year 
eighteen  hundred  and  sixty-seven,  entitled  'An  Act  to  incorporate 
the  Marginal  Freight  Railway  Company,*  and  so  much  of  chapter 
four  hundred  and  sixty-one  of  the  acts  of  the  year  eighteen  hun- 
dred and  sixty-nine  as  relates  to  said  Marginal  Freight  Railway 
Company,  are  hereby  repealed." 

The  bill  avers  that  the  Union  Freight  Railroad  Company  has 
been  organized,  and  is  about  to  proceed  in  such  a  manner  under 
this  act  that  the  Marginal  Company  will  be  utterly  destroyed,  and 
its  several  contracts,  franchises,  rights,  easements,  and  properties 
will  be  impaired  and  destroyed,  and  the  stock  of  the  complainant 
in  said  company  will  be  destroyed  and  made  valueless,  and  he  will 
sustain  irreparable  damage  and  mischief. 

Complainant  then  alleges  that  he  had  requested  and  urged  the 
directors  of  the  Marginal  Company  to  take  steps  to  assert  the 
rights  and  franchises  of  the  company  against  what  he  believes  to 
be  unconstitutional  legislation,  and  that  they  had  declined  and  re- 
fused to  do  so.  He  also  sets  out  a  vote  or  resolution  of  said  di- 
rectors, in  which  they  respond  to  his  demand  by  saying  that  the 
assertion  of  the  rights  of  the  corporation  in  the  state  courts  is 
accompanied  with  so  many  embarrassments  that  they  decline  to 
attempt  it.  The  prayer  of  the  bill  is  for  an  injunction  against  all 
the  defendants,  to  prevent  these  acts  so  injurious  to  the  rights  of 
the  Marginal  Freight  Railroad  Company. 

The  first  ground  of  demurrer  to  this  bill  is  that  the  complainant, 
whose  interest  is  merely  that  of  a  stockholder  in  the  Marginal 
Company,  shows  no  right  to  sustain  this  bill,  the  object  of  which 
is  to  assert  rights  that  are  those  of  the  corporation,  which  is  itself 
under  no  disability  to  sue. 

This  whole  subject  was  fully  considered  in  the  recent  opinion 
of  the  court  in  Hawcs  v.  Oakland,  104  U.  S.  450,  in  the  decision 
of  which  we  had  the  benefit  of  the  able  argument  of  counsel  in  this 
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case,  which  was  argued  before  that  was  decided.  We  refer  to  that 
opinion  for  the  principles  which  must  govern  this  branch  of  the 
present  case.  It  is  sufficient  to  say  that  this  bill  presents  so  strong 
a  case  of  the  total  destruction  of  the  corporate  existence,  and  of 
the  annihilation  of  all  corporate  powers  under  the  act  of  1872, 
that  we  think  complainant  as  a  stockholder  comes  within  the  rule 
laid  down  in  that  opinion,  and  which  authorizes  a  shareholder  to 
maintain  a  suit  to  prevent  such  a  disaster,  where  the  corporation 
peremptorily  refuses  to  move  in  the  matter. 

As  none  of  the  defendants  is  charged  with  a  purpose  to  exer- 
cise any  power  or  to  perfom  any  acts  not  authorized  by  the  terms 
of  the  act  of  May  6,  1872,  the  remaining  question  to  be  decided 
is,  whether  the  features  of  that  act  to  which  complainant  objects 
in  his  bill  are  beyond  the  power  of  the  legislature  of  Massachu- 
setts, or  are  forbidden  by  anything  in  the  Constitution  of  the  United 
States. 

These  exercises  of  power  in  the  statute  complained  of  are  divis- 
ible into  two: 

1.  The  repeal  of  the  charter  of  the  Marginal  Company. 

2.  The  authority  vested  in  the  Union  Company  to  take  its  track 
for  the  use  of  the  latter  company. 

It  is  the  argument  of  counsel,  pressed  upon  us  with  much  vigor, 
that  the  two  taken  together  constitute  a  transfer  of  the  property 
of  the  one  corporation  to  the  other,  and  with  it  all  the  corporate 
franchises,  rights,  and  powers  belonging  to  the  elder  corporation. 

We  are  not  insensible  to  the  force  of  the  argument  as  thus  stated ; 
and  we  think  it  must  be  conceded  that,  according  to  the  unvarying 
decisions  of  this  court,  the  unconditional  repeal  of  the  charter  of 
the  Marginal  Company  is  void  under  the  Constitution  of  the  United 
States,  as  impairing  the  obligation  of  the  contract  made  by  the 
acceptance  of  the  charter  between  the  corporators  of  that  company 
and  the  state,  unless  it  is  made  valid  by  that  provision  of  the  Gen- 
eral Statutes  of  Massachusetts,  called  the  reservation  clause,  con- 
cerning acts  of  incorporation ;  or  unless  it  falls  within  some  enact- 
ment covered  by  that  part  of  its  own  charter  which  makes  it  "  sub- 
ject to  all  the  duties,  restrictions,  and  liabilities  set  forth  in  the 
general  laws,  which  now  are  or  may  hereafter  be  in  force,  relating 
to  street  railway  corporations,  so  far  as  they  may  be  applicable.*' 

The  first  of  these  reservations  of  legislative  power  over  corpora- 
tions is  found  in  §  41,  c.  68  of  the  General  Statutes  of  Massachu- 
setts, in  the  following  language :  "  Every  act  of  incorporation 
passed  after  the  eleventh  day  of  March,  in  the  year  one  thousand 
eight  hundred  and  thirty-one,  shall  be  subject  to  amendment,  altera- 
tion, or  repeal,  at  the  pleasure  of  the  legislature." 
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It  would  be  difficult  to  Supply  language  more  comprehensive  or 
expressive  than  this. 

Such  an  act  may  be  amended ;  that  is,  it  may  be  changed  by  addi- 
tions to  its  terms  or  by  qualifications  of  the  same.  It  may  be 
altered  by  the  same  power,  and  it  may  be  repealed.  What  is  it 
m?iy  be  repealed  ?  It  is  the  act  of  incorporation.  It  is  this  organic 
law  on  which  the  corporate  existence  of  the  company  depends  which 
may  be  repealed,  so  that  it  shall  cease  to  be  a  law ;  or  the  legislature 
may  adopt  the  milder  course  of  amending  the  law  in  the  matters 
which  need  amendment,  or  altering  it  when  it  needs  substantial 
change.  All  this  may  be  done  at  the  pleasure  of  the  legis- 
lature. That  body  need  give  no  reason  for  its  action  in  the  matter. 
The  validity  of  such  action  does  not  depend  on  the  necessity  for 
it,  or  on  the  soundness  of  the  reasons  which  prompted  it.  This 
expression,  "the  pleasure  of  the  legislature,"  is  significant,  and  is 
not  found  in  many  of  the  similar  statutes  in  other  states. 

This  statute  having  been  the  settled  law  of  Massachusetts,  and 
representing  her  policy  on  an  important  subject  for  nearly  fifty 
years  before  the  incorporation  of  the  Marginal  Company,  we  can- 
not doubt  the  authority  of  the  legislature  of  Massachusetts  to  re- 
peal that  charter.  Nor  is  this  seriously  questioned  by  counsel  for 
appellant;  and  it  may,  therefore,  be  assumed  that  if  the  repealing 
clause  of  the  act  of  May  6,  1872,  stood  alone,  its  validity  must  be 
conceded.  Crease  v.  Babcock,  23  Pick.  (Mass.)  334;  Erie  &  N. 
E.  Railroad  Co.  v.  Casey,  26  Pa.  St.  287;  Pennsylvania  College 
Cases,  13  Wall.  190;  2  Kent  Com.  306. 

It  is  argued,  however,  that  the  act  is  to  be  examined  as  a  whole, 
and  that  as  the  earlier  sections  of  the  statute  bestow  upon  the  Union 
Company  the  right  to  seize  the  track  and  other  property  of  the 
Marginal  Company,  this  repealing  clause  is  inserted  merely  to  aid 
in  the  general  purpose  of  transferring  a  valuable  property  and  its 
appurtenant  franchise  from  one  corporation  to  another. 

Whether  this  is  sufficient  to  invalidate  that  branch  or  feature 
of  the  statute  may  depend  somewhat  upon  the  effect  of  the  repeal- 
ing clause  upon  the  rights  of  the  Marginal  Company,  as  well  as 
upon  other  matters;  but  we  do  not  doubt  the  validity  of  the  re- 
pealing clause  of  that  act,  whatever  may  have  been  the  reasons 
which  influenced  the  legislature  to  enact  it,  for  the  exercise  of  this 
power  is  by  express  terms  declared  to  be  at  the  pleasure  of  the 
legislature. 

The  forty-first  section  of  chapter  68,  as  we  have  cited  it,  had  a 
proviso,  as  it  was  originally  enacted,  "  that  no  act  of  incorporation 
shall  be  repealed,  unless  for  some  violation  of  its  charter  or  other 
default,  when  such  charter  shall  contain  an  express  provision  lim- 
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iting  the  duration  of  the  same."  So  that  charters  subject  to  the 
pleasure  of  the  legislative  will  were  only  those  of  perpetual  dura- 
tion. This  proviso  was,  however,  either  repealed  by  express  enact- 
ment or  intentionally  left  out  in  subsequent  revision  of  the  statutes, 
for  it  is  not  found  in  that  of  ,1860,  known  as  the  General  Statutes 
of  Massachusetts,  nor  in  that  of  the  present  year,  just  published, 
called  the  Public  Statutes  of  Massachusetts. 

What  is  the  effect  of  the  repeal  of  the  charter  of  a  corporation 
like  this  ? 

One  obvious  effect  of  the  repeal  of  a  statute  is  that  it  no  longer 
exists.  Its  life  is  at  an  end.  Whatever  force  the  law  may  give 
to  transactions  into  which  the  corporation  entered  and  which  were 
authorized  by  the  charter  while  in  force,  it  can  originate  no  new 
transactions  dependent  on  the  power  conferred  by  the  charter.  If 
the  corporation  be  a  bank,  with  power  to  lend  money  and  to  issue 
circulating  notes,  it  can  make  no  new  loan  nor  issue  any  new  notes 
designed  to  circulate  as  money. 

If  the  essence  of  the  grant  of  the  charter  be  to  operate  a  rail- 
road, and  to  use  the  streets  of  the  city  for  that  purpose,  it  can  no 
longer  so  use  the  streets  of  the  city  and  no  longer  exercise  the 
franchise  of  running  a  railroad  in  the  city.  In  short,  whatever 
power  is  dependent  solely  upon  the  grant  of  the  charter,  and  which 
could  not  be  exercised  by  unincorporated  private  persons  under  the 
general  laws  of  the  state,  is  abrogated  by  the  repeal  of  the  law 
which  granted  these  special  rights. 

Personal  and  real  property  acquired  by  the  corporation  during 
its  lawful  existence,  rights  of  contract,  or  choses  in  action  so  ac- 
quired, and  which  do  not  in  their  nature  depend  upon  the  general 
powers  conferred  by  the  charter,  are  not  destroyed  by  such  a 
repeal ;  and  the  courts  may,  if  the  legislature  does  not  provide  some 
special  remedy,  enforce  such  rights  by  the  means  within  their 
power.  The  rights  of  the  shareholders  of  such  a  corporation  to 
their  interest  in  its  property  are  not  annihilated  by  'such  a  repeal, 
and  there  must  remain  in  the  courts  the  power  to  protect  those 
rights. 

And  while  we  are  conscious  that  no  definition,  at  once  compre- 
hensive and  satisfactory,  can  be  here  laid  down  of  what  those 
rights  and  powers  are  that  remain  to  the  stockholders  and  the 
creditors  of  such  a  corporation  after  the  act  of  repeal,  we  are  of 
opinion  that  the  foregoing  observations  are  sufficient  for  the  case 
before  us.     *     *     * 

It  results  from  this  view  of  the  subject  that  whatever  right  re- 
mained in  the  Marginal  Company  to  its  rolling-stock,  its  horses, 
its  harness,  its  stables,  the  debts  due  to  it,  and  the  funds  on  hand. 
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if  any,  it  no  longer  had  the  right  to  run  its  cars  through  the 
streets,  or  any  of  the  streets,  of  Boston.  It  no  longer  had  the 
right  to  cumber  these  streets  with  a  railroad  track  which  it  could 
not  use,  for  these  belonged  by  law  to  no  person  of  right,  and  were 
vested  in  defendants  only  by  virtue  of  the  repealed  charter. 

It  was,  therefore,  in  the  power  of  the  Massachusetts  legislature 
to  grant  to  another  corporation,  as  it  did,  the  authority  to  operate 
a  street  railroad  through  the  same  streets  and  over  the  same  ground 
previously  occupied  by  the  Marginal  Company.  Whether  this 
action  was  oppressive  or  unjust  in  view  of  the  public  good,  or 
whether  the  legislature  was  governed  by  suiHcient  reason  in  thus 
repealing  the  charter  of  one  company  and  in  chartering  another 
at  the  same  time  to  perform  as  part  of  its  functions  the  duties 
required  of  the  first,  is  not,  as  we  have  seen,  a  judicial  question 
in  this  case.  It  may  well  be  supposed,  if  answer  were  required 
to  the  complainant's  bill,  that  it  was  made  to  appear  that  the 
Marginal  Company  had  shown  its  incapacity  to  fulfil  the  objects 
for  which  it  was  created,  and  that  another  corporation  embracing 
larger  area,  connecting  with  more  freight  depots  and  wharves,  and 
with  more  capital,  could  better  serve  the  public  in  the  matter  for 
which  both  franchises  were  given. 

That  in  creating  the  later  corporation,  whose  object  was  to  ful- 
fil a  public  use,  it  could  authorize  it  to  take  such  property  of  other 
corporations  as  might  be  necessary  to  that  use,  as  well  as  that  of 
individuals,  caii  hardly  admit  of  question.  Section  4  of  the  act 
gives  this  power  to  the  Union  Company  with  reference  to  the 
tracks  of  all  street  railroads  in  the  city,  and  provides  that  in  the 
event  of  an  inability  to  agree  with  the  owners  of  these  tracks  as  to 
compensation,  that  shall  be  determined  in  accordance  with  the 
provisions  of  general  laws  previously  enacted  on  that  subject.  To 
this  there  can  be  no  valid  legal  objection.  The  property  of  cor- 
porations, even  including  their  franchises,  when  that  is  necessary, 
may  be  taken  for  public  use  under  the  power  of  eminent  domain, 
on  making  due  compensation.  West  River  Bridge  Co.  v.  Dix,  6 
How.  507;  Central  Bridge  Corporation  v.  City  of  Lowell,  4  Gray 
(Mass.),  474;  Boston  Water-pozver  Co,  v.  Boston  &  Worcdster 
Railroad  Corporation,  23  Pick.  (Mass.),  360;  Richmond,  etc. 
Railroad  Co,  v.  Louisa  Railroad  Co,,  13  How,  71. 

But  it  is  the  sixth  section  of  the  act  which  is  most  bitterly  as- 
sailed as  an  invasion  of  appellant's  rights.  It  declares  that  the 
Union  Freight  Company,  within  four  months  from  the  passage  of 
the  act,  shall  take  the  tracks,  or  any  part  thereof,  of  the  Marginal 
Freight  Company,  subject  to  the  laws  relating  to  taking  land  by 
railroad  companies  and  the  compensation  therefor.       If,  as  the 
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language  seems  to  imply,  the  new  company  is  bound  to  take  so 
much  of  the  track  of  the  old  one  as  it  shall  need  or  elect  to  use, 
and  pay  for  it  within  four  months,  it  is  a  requirement  favorable 
to  this  company  in  preference  to  others,  and  with  especial  refer- 
ence to  the  fact  that  its  power  to  use  the  track  for  railroad  pur- 
poses has  ceased.  If  it  is  merely  a  permission  to  take  the  track  on 
payment  of  compensation,  it  is  still  a  favor  to  the  Marginal  Com- 
pany to  require  this  to  be  done  within  four  months. 

A  suggestion  is  made  that  the  Marginal  Company  acquired  by 
purchase,  for  $15,000,  the  right  to  the  use  of  the  track  of  the 
Commercial  Freight  Company,  and  that  this  property  stands  on 
different  grounds  from  the  remainder  of  its  track. 

We  are  unable  to  discover  any  difference  in  principle.  If  the 
new  company  takes  this  track,  or  takes  the  Marginal  Company's 
right  to  use  it,  we  suppose -the  latter  will  be  entitled  to  compensa- 
tion for  its  interest  in  it,  as  for  other  property  taken  for  a  public 
use. 

In  fact,  in  regard  to  the  whole  question  discussed  as  to  the  mode 
of  making  compensation,  and  its  sufficiency  to  indemnify  the  Mar- 
ginal Company  for  what  is  taken,  it  seems  to  us  to  be  premature; 
for  whenever  the  attempt  to  adjust  the  compensation  is  made,  the 
question  of  its  sufficiency  and  its  compliance  with  the  law  on  that 
subject  may  arise,  and  it  can  then  be  decided. 

Nor  are  we  satisfied  of  the  soundness  of  the  argument  of  coun- 
sel, that  the  clause  in  the  Marginal  Company's  charter  which  de- 
clares it  to  be  subject  to  the  restrictions  and  liabilities  contained 
in  the  general  laws  relating  to  street  railways,  withdraws  it  from 
the  operation  of  the  forty-first  section  of  chapter  68  of  the  gen- 
eral laws  of  the  state.  The  latter  clause  declares  all  acts  of  incor- 
poration subject  to  its  provisions.  This  subjection  is  not  impaired 
by  the  fact  that  a  particular  corporation  is  made  by  its  charter 
subject  to  other  laws  also  of  a  general  character. 

We  are  of  opinion  that  the  question  of  the  repeal  of  the  charter 
of  the  Marginal  Company  is  to  be  decided  by  the  construction  of 
the  general  statute,  whose  effect  and  history  we  have  discussed. 

These  considerations  require  the  affirmance  of  the  decree  of  the 
Circuit  Court  sustaining  the  demurrer  to  appellant's  bill. 

Decree  affirmed. 

Gray,  J.,  did  not  sit  in  this  case,  nor  take  any  part  in  deciding  it. 
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Chicago  Life  Insurance  Company  v.   Needles,  Auditor. 

113  United  States  Reports  574  (1885). 

The  facts  are  stated  in  the  opinion  of  the  court. 

Harlan,  J.,  delivered  the  opinion  of  the  court. 

By  an  act  of  the  General  Assembly  of  Illinois,  approved  Feb- 
ruary 16,  1865,  certain  named  persons  were  created  a  body  politic 
and  corporate  by  the  name  of  the  Traveller's  Insurance  Company, 
with  authority  to  carry  on  the  business  of  insuring  persons 
against  the  accidental  loss  of  life  or  personal  injury  sustained 
while  travelling  by  railways,  steamers,  and  other  modes  of  con- 
veyance. Subsequently,  by  an  act  approved  February  21,  1867  — 
the  provisions  of  which  were  formally  accepted  by  the  company 
—  its  name  was  changed  to  that  of  the  Chicago  Life  Insurance 
Company,  and  it  was  invested  with  -power  to  make  insurance 
upon  the  lives  of  individuals,  and  of  persons  connected  by  marital 
relations  to  those  applying  for  insurance,  or  in  whom  the  applicant 
had  a  pecuniary  interest  as  creditor  or  otherwise ;  "  to  secure  trusts, 
grants,  annuities,  and  endowments,  and  purchase  the  same,  in  such 
manner,  and  for  such  premiums  and  considerations  as  the  board 
of  directors  or  executive  committee  shall  direct."  That,  as  well 
as  the  original  act,  was  declared  to  be  a  public  act,  to  be  liberally 
construed  for  the  purposes  therein  mentioned. 

A  general  law  of  the  state,  approved  March  26,  1869,  and  which 
took  effect  July  i,  1869,  entitled  "An  act  to  organize  and  regulate 
the  business  of  life  insurance,"  provides  (§  10):  "When  the 
actual  funds  of  any  life  insurance  company  doing  business  in  this 
state  are  not  of  a  net  value  equal  to  the  net  value  of  its  policies, 
according  to  the  '  combined  experience '  or  '  actuaries '  rate  of 
mortality,  with  interest  at  four  per  cent,  per  annum,  it  shall  be 
the  duty  of  the  auditor  to  give  notice  to  such  company  and  its 
agents  to  discontinue  issuing  new  policies  within  the  state  until 
such  time  as  its  funds  have  become  equal  to  its  liabilities,  valuing 
its  policies  as  aforesaid.  Any  officer  or  agent  who,  after  such 
notice  has  been  g^ven,  issues  or  delivers  a  new  policy  from  and  on 
behalf  of  such  company  before  its  funds  have  become  equal  to  its 
liabilities  as  aforesaid,  shall  forfeit,  for  each  offense,  a  sum  not 
exceeding  one  thousand  dollars."  The  same  statute  requires,  among 
other  things,  every  life  insurance  company  incorporated  in  Illinois 
to  transmit  to  the  auditor,  on  or  before  the  first  day  of  March,  in 
each  year,  a  sworn  statement  of  its  business,  standing,  and  affairs, 
in  the  form  prescribed  or  authorized  by  law  and  adapted  to  its 
business ;  empowers  that  officer  to  address  inquiries  to  any  company 
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in  relation  to  its  doings  or  condition,  or  to  any  other  matter  con- 
nected with  its  transactions,  to  which  it  was  required  to  make 
prompt  reply ;  and  makes  it  his  duty  to  make,  or  cause  to  be  made, 
an  examination  of  its  condition  and  affairs,  whenever  he  deems 
it  expedient  to  do  so,  or  whenever  he  has  good  reason  to  suspect 
the  correctness  of  any  annual  statement,  or  that  its  affairs  are  in 
an  unsound  condition.  The  provisions  relating  to  life  insurance 
companies  incorporated  in  other  states  and  doing  business  in  Illinois 
need  not  be  here  examined,  or  their  effect  determined. 

By  another  general  statute,  approved  February  17,  1874,  in  force 
July  I,  1874,  it  is  provided  as  follows: 

"Sec.  I.  If  the  auditor  of  state,  upon  examination  of  any  in- 
surance company  incorporated  in  this  state,  is  of  the  opinion  that 
it  is  insolvent,  or  that  its  condition  is  such  as  to  render  its  further 
continuance  in  business  hazardous  to  the  insured  therein,  or  to  the 
public,  or  that  it  has  failed  to  comply  with  the  rules,  restrictions  or 
conditions  provided  by  law,  or  has  exceeded,  or  is  exceeding  its 
corporate  powers,  he  shall  apply  by  petition  to  a  judge  of  any  Cir- 
cuit Court  of  this  state  to  issue  an  injunction,  restraining  such 
company,  in  whole  or  in  part,  from  further  proceeding  with  its 
business,  until  a  full  hearing  can  be  had,  or  otherwise,  as  he  may 
direct.  It  shall  be  discretionary  with  such  judge,  either  to  issue 
said  injunction  forthwith,  or  to  grant  an  order  for  such  company, 
upon  such  notice  as  he  may  prescribe,  to  show  cause  why  said 
injunction  should  not  issue,  or  to  cause  a  hearing  to  be  had  on 
complaint  and  answer,  or  otherwise,  as  in  ordinary  proceedings 
in  equity,  before  determining  whether  an  injunction  shall  be  issued. 
He  may  in  all  such  cases  make  such  orders  and  decrees,  from  time 
to  time,  as  the  exigencies  and  equities  of  the  case  may  require,  and 
in  any  case,  after  a  full  hearing  of  all  parties  interested,  may  dis- 
solve, modify,  or  perpetuate  such  injunction,  and  make  all  such 
orders  and  decrees  as  may  be  needful  to  suspend,  restrain,  or  pro- 
hibit the  further  continuance  of  the  business  of  the  company." 

"  Sec.  5.  When  the  charter  of  any  such  insurance  company  ex- 
pires, is  forfeited,  or  annulled,  or  the  corporation  is  restrained 
from  further  prosecution  of  its  business,  or  is  dissolved,  as  herein- 
before provided,  the  court,  on  application  of  the  auditor,  or  of  a 
member,  stockholder,  or  creditor,  may,  at  any  time  before  the  ex- 
piration of  said  two  years,  appoint  one  or  more  persons  to  be  re- 
ceivers, to  take  charge  of  the  estate  and  effects  of  the  company,  in- 
cluding such  securities  as  may  be  deposited  with  the  auditor  or 
treasurer  of  state,  and  to  collect  the  debts  due,  and  property  belong- 
ing to  it,  with  power  to  prosecute  and  defend  suits  in  the  name 
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of  the  corporation,  or  in  their  own  iiames,  to  appoint  agents  under 
them,  and  do  all  other  acts  necessary  for  the  collection,  marshaling, 
and  distributing  of  the  assets  of  the  company,  and  the  closing  of 
its  concerns;  and,  v/hen  necessary  for  the  final  settlement  of  its 
unfinished  business,  the  powers  of  such  receivers  may  be  continued 
as  long  as  the  court  deems  necessary  therefor." 

"  Sec.  9.  The  mode  of  summoning  parties  into  court,  the  rules 
of  practice,  course  of  procedure,  and  powers  of  courts,  in  cases 
arising  under  this  act,  shall  be  the  same  as  in  ordinary  proceed- 
ings in  equity  in  this  state,  except  as  herein  otherwise  provided." 

Under  the  authority  conferred  by  the  latter  statute  the  auditor 
caused  an  examination  to  be  made,  by  the  chief  clerk  of  the  in- 
surance department  of  the  state,  into  the  condition  of  this  com- 
pany. That  officer  reported  that  it  had  been  doing  a  losing  busi- 
ness for  several  years,  was  insolvent  within  the  meaning  of  the 
statute,  and  that  immediate  steps  should  be  taken  to  appoint  a  re- 
ceiver, to  the  end  that  the  affairs  of  the  company  be  wound  up  as 
quickly  as  possible,  as  being  for  the  best  interests  of  its  policy- 
holders. As  the  result  of  that  examination,  the  present  proceed- 
ings were  commenced  by  the  auditor  in  the  Circuit  Court  of  Cook 
county  under  the  said  act  of  1874.  The  petition  filed  by  him  shows 
that,  in  his  opinion,  the  condition  of  the  company  rendered  its 
further  continuance  in  ^business  hazardous  to  the  insured.  He 
prayed  that  the  company  be  enjoined  from  further  prosecuting  its 
business;  that  a  receiver  be  appointed  to  take  charge  of  its  real 
estate  and  effects ;  and  that  such  other  relief  be  granted  as  should 
be  meet.  An  injunction  was  issued,  and  a  receiver  appointed,  with 
authority  to  take  -possession  of  the  property  of  the  company,  the 
latter  being  directed  to  execute  all  conveyances  necessary  to  vest 
in  him  full  title  to  all  its  property,  assets,,  and  choses  in  action. 
The  company,  by  its  answer,  put  the  plaintiff  on  proof  of  all  the 
material  allegations  of  the  petition.  At  the  final  hearing,  it  moved 
the  court,  upon  written  grounds,  for  a  final  decree  in  its  behalf; 
one  of  which  was,  that  the  statutes  of  the  state,  under  which  these 
proceedings  were  had,  were  in  violation  of  the  Constitution  of  the 
United  States,  in  that  they  impaired  the  obligation  of  the  contract 
between  the  state  and  the  company,  as  well  as  of  the  contracts  be- 
tween the  company  and  its  policy-holders  and  creditors. 

This  motion  was  denied,  and  a  final  judgment  rendered,  perpet- 
ually enjoining  the  company  from  further  prosecution  of  its  busi- 
ness. From  that  judgment  a  writ  of  error  was  prosecuted  to  the 
Supreme  Court  of  the  state,  where,  among  other  things,  was  as- 
signed for  error  the  refusal  of  the  court  of  original  jurisdiction 
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to  adjudge  that  the  said  statutes  of  Illinois  were  in  violation  of  the 
Constitution  of  the  United  States.  The  judgment  of  the  inferior 
court  was,  in  all  things,  affirmed  by  the  Supreme  Court  of  the  state, 
and  from  that  judgment  of  affirmance  the  present  writ  of  error  is 
prosecuted. 

The  Supreme  Court  of  Illinois  did  not,  in  terms,  pass  upon  the 
claim  distinctly  made  there,  as  in  the  court  of  original  jurisdic- 
tion, that  the  statutes  in  question  were  in  derogation  of  rights  and 
privileges  secured  to  appellant  by  the  Constitution  of  the  United 
States.  But  the  final  judgment  necessarily  involved  an  adjudica- 
tion of  that  claim;  for,  if  the  statutes,  upon  the  authority  of  which' 
alone  the  auditor  of  state  proceeded,  are  repugnant  to  the  National 
Constitution,  that  judgment  could  not  properly  have  been  rendered. 
This  court,  therefore,  has  jurisdiction  to  inquire  whether  any  right 
or  privilege  protected  by  the  Constitution  of  the  United  States  has 
been  withheld  or  denied  by  the  judgment  below.  And  our  juris- 
diction is  not  defeated,  because  it  may  appear,  upon  examination 
of  this  federal  question,  that  the  statutes  of  Illinois  are  not  re- 
pugnant to  the  provisions  of  that  instrument.  Such  an  examina- 
tion itself  involves  the  exercise  of  jurisdiction.  The  motion  to 
dismiss  the  writ  of  error  upon  the  ground  that  the  record  does  not 
raise  any  question  of  a  federal  nature  must,  therefore,  be  denied. 

The  case  upon  the  merits,  so  far  as  they  involve  any  question 
of  which  this  court  may  take  cognizance,  is  within  a  very  narrow 
compass.  The  main  proposition  of  the  counsel  is  that  tlie  obliga- 
tion of  the  contract  which  the  company  had  with  the  state,  in  its 
original  and  amended  charter,  will  be  impaired  if  that  company 
be  held  subject  to  the  operation  of  subsequent  statutes,  regulat- 
ing the  business  of  life  insurance  and  authorizing  the  courts,  in 
certain  contingencies,  to  suspend,  restrain,  or  prohibit  insurance 
companies  incorporated  in  Illinois  from  further  continuance  in 
business.  This  position  cannot  be  sustained,  consistently  with  the 
power  which  the  state  has,  and,  upon  every  ground  of  public  policy, 
must  always  have,  over  corporations  of  her  own  creation.  Nor 
is  it  justified  by  any  reasonable  interpretation  of  the  language  of 
the  company's  charter.  The  right  of  the  plaintiff  in  error  to  exist 
as  a  corporation,  and  its  authority,  in  that  capacity,  to  conduct  the 
particular  business  for  which  it  was  created,  were  granted,  subject 
to  the  condition  that  the  privileges  and  franchises  conferred  upon 
it  should  not  be  abused,  or  so  employed  as  to  defeat  the  ends  for 
"Which  it  was   established,   and  that,  when   so   abused  or  misem- 
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ployed,  they  might  be  withdrawn  or  reclaimed  by  the  state,  in  such 
way  and  by  such  modes  of  procedure  as  were  consistent  with  law. 
Although  no  such  condition  is  expressed  in  the  company's  charter^ 
it  is  necessarily  implied  in  every  grant  of  corporate  existence.  Ter- 
rett  V.  Taylor,  9  Cranch,  43,  51 ;  Angell  &  Ames  on  Corporations^ 
9th  Edit.  §  774,  note. 

Equally  implied,  in  our  judgment,  is  the  condition  that  the  cor- 
poration shall  be  subject  to  such  reasonable  regulations,  in  respect 
to  the  general  conduct  of  its  affairs,  as  the  legislature  may,  from 
time  to  time,  prescribe,  which  do  not  materially  interfere  with  or 
obstruct  the  substantial  enjoyment  of  the  privileges  the  state  has 
granted,  and  serve  only  to  secure  the  ends  for  which  the  corpora- 
tion was  created.  Sinking  Fund  Cases,  99  U.  S.  68,  70;  Com-- 
monwealth  v.  Farmers  &  Mechanics'  Bank,  21  Pick.  542;  Com- 
mercial Bank  V.  Mississippi,  4  Sm.  &  Marsh.  497,  503.  If  this 
condition  be  not  necessarily  implied,  then  the  creation  of  corpora- 
tions, with  rights  and  franchises  which  do  not  belong  to  individual 
citizens,  may  become  dangerous  to  the  public  welfare  through  the 
ignorance,  or  misconduct,  or  fraud  of  those  to  whose  management 
their  affairs  are  intrusted.  It  would  be  extraordinary  if  the  legis- 
lative department  of  a  government,  charged  with  the  duty  of  enact- 
ing such  laws  as  may  promote  the  health,  the  morals,  and  the  pros- 
perity of  the  people,  might  not,  when  unrestrained  by  constitutional 
limitations  upon  its  authority,  provide,  by  reasonable  regulations, 
against  the  misuse  of  special  corporate  privileges  which  it  has 
granted,  and  which  could  not,  except  by  its  sanction,  express  or 
implied,  have  been  exercised  at  all.     *     *     * 

If  the  state  had  no  such  power,  then  the  statutes  under  which 
she  proceeds  would  impair  the  contract  which  the  company  had 
with  her  by  its  charter.  But  can  it  be  possible  that  the  state,  which 
brought  this  corporation  into  existence  for  the  purpose  of  conduct- 
ing the  business  of  life  insurance,  is  powerless  to  protect  the  peo- 
ple against  it,  when  —  assuming,  as  we  must,  the  facts  to  be  such 
as  the  judgment  below  implies  —  its  further  continuance  in  business 
would  defeat  the  object  of  its  creation,  and  be  a  fraud  upon  the 
public,  and  on  its  creditors  and  policy-holders?  Did  the  company, 
by  its  charter,  have  a  contract  that  it  should,  without  reference 
to  the  will  of  the  state,  or  the  public  interests,  exercise  the  fran- 
chises granted  by  the  state  after  it  became  insolvent  and  conse- 
quently unable  to  meet  the  obligations  which,  as  a  corporation, 
under  the  sanction  of  the  state,  it  had  assumed  to  its  policy-holders  ? 
Our  answer  to  these  questions  is  sufficiently  indicated  by  what  has 
been  said.    The  act  of  1869  does  not  contain  any  regulation  respect- 
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mg  the  affairs  of  any  corporation  of  Illinois  which  is  not  reasonable 
in  its  character,  or  which  is  not  promotive  of  the  interests  of  all 
concerned  in  its  management.  It  only  guards  against  mismanage- 
ment and  misconduct ;  its  requirements  constitute  reasonable  regula- 
tions of  the  business  of  such  local  corporations;  it  does  not  impair 
the  obligation  of  any  contract  which  this  company  had  with  the 
state;  the  conditions  imposed  upon  the  rights  of  the  company  to 
continue  the  issuing  of  policies  are  neither  arbitrary  nor  oppressive. 

The  same  general  observations  apply  to  the  act  of  1874,  which^ 
recognizing  the  contract  right  of  the  company  to  carry  on  business 
as  a  corporation,  does  not,  by  a  legislative  decree  merely,  based 
upon  the  ex  parte  representations  of  public  officers,  assume  to 
withdraw  that  right.  There  is  no  denial,  as  counsel  supposes,  of 
the  equal  protection  of  the .  laws,  nor  any  deprivation  of  property 
without  due  process  of  law;  for  that  statute  authorizes  a  public 
officer  to  bring  the  company  before  a  judicial  tribunal,  which,  after 
full  opportunity  for  defense,  may  determine  whether  it  is  insolvent 
or  its  condition  such  as  to  render  its  continuance  in  business 
hazardous  to  the  insured  or  to  the  public,  or  whether  it  has  ex- 
ceeded its  corporate  powers,  or  violated  the  rules,  restrictions  or 
conditions  prescribed  by  law;  grounds,  which,  if  established,  con- 
stitute sufficient  reason  why  the  corporate  franchises  and  priv- 
ileges granted  by  the  state  should  be  no  longer  enjoyed.  Terrett 
V.  Taylor,  ubi  supra;  2  Kent's  Com.  304,  312;  Slee  v.  Bloom,  5 
Johns.  Ch.  366,  379;  Commonwealth  v.  Farmers  &  Mechanics' 
Bank,  21  Pick.  542.  See  also  Angell  &  Ames  on  Corporations,. 
§  774,  and  note,  9th  Ed.  That  a  suit,  for  such  purposes,  might  be 
instituted  if,  in  the  opinion  of  the  auditor  of  state,  any  of  those 
grounds  existed,  affords  no  justification  to  characterize  this  pro- 
ceeding as  harsh  or  arbitrary;  for,  at  last,  the  final  judgment  of 
the  court  must  depend  upon  the  facts  as  established  by  competent* 
evidence,  and  not  upon  the  mere  opinion  of  that  officer.  Indeed, 
the  existence  of  such  an  opinion,  upon  the  part  of  that  officer,  as 
a  condition  of  his  right  to  institute  the  proceedings  prescribed  by 
the  act  of  1874,  is  in  the  interest  of  the  corporations  embraced  by 
its  provisions;  for  it  furnishes  some  protection  against  hasty  or 
oppressive  action  against  them. 

These  views  are  strengthened  by  the  company's  acceptance  of 
the  amended  charter  granted  in  1867.  The  fifth  section  of  that 
act  is  in  these  words :  "  This  act  and  the  act  to  which  this  is  an 
amendment  shall  not  be  deemed  to  exempt  said  company  from  the 
operation  of  such  general  laws  as  may  be  hereafter  enacted  by 
the  General   Assembly  on  the  subject  of  life  insurance."     That 


244  Chicago  Life  Ins.  Co.  v.  Needles.  [chap,  hi* 

section  may  not  be  equivalent  to  a  reservation  of  the  right  of  the 
legislature  to  alter,  amend,  or  repeal  the  original  charter  at  pleas- 
ure ;  and  if  it  be  admitted  that  the  company,  prior  to  that  amend- 
ment, could  not  have  been  subjected  to  the  regulations  prescribed 
by  the  acts  of  1869  and  1874,  yet  it  was  entirely  competent  for  it 
to  waive  —  as,  by  its  acceptance  of  the  amended  charter,  it  did 
waive  —  any  such  exemption,  and,  in  consideration  of  the  grant  of 
additional  powers,  or  without  any  consideration  of  that  character, 
agree  to  come  under  the  general  laws  on  the  subject  of  the  busi- 
ness in  which  it  was  engaged,  which  did  not  materially  impair  its 
right  to  carry  on  that  business,  or  take  from  it  any  substantial 
privilege  conferred  by  the  original  charter.  It  took  the  additional 
rights  given  by  the  act  of  1867,  subject  to  the  condition  imposed 
by  its  fifth  section. 
Judgment  affirmed. 

In  The  People  v.  O'Brien,  in  N.  Y.  i,  the  B.  &  S.  Ry.  Co.,  a  corporation 
organized  under  an  act  of  the  legislature  of  the  state  of  New  York,  obtained, 
by  resolution  of  the  common  council  of  the  city  of  New  York,  authority  to 
lay  tracks  and  run  cars  over  Broadway  in  said  city,  upon  certain  terms 
and  conditions  prescribed  in  the  resolution,  but  with  no  limitation  as  to 
time,  or  power  of  revocation  reserved.  The  company  duly  accepted  the 
grant  and  fully  complied  with  and  performed  all  of  said  terms  and  con- 
ditions. It  mortgaged  its  property  and  franchises  as  security  for  con- 
templated loans,  and  authorized  its  bonds,  secured  by  said  mortgage,  to  be 
sold,  and  they  were  purchased  by  investors  without  notice  of  any  defect 
in  their  origin  or  execution;  it  also  made  trafl&c  contracts  with  other  roads. 
Thereafter  it  was  dissolved  by  statute  (chap.  268,  Laws  of  1886).  Held, 
that  while  the  annulling  act  was  constitutional  and  valid,  its  effect  was  only 
to  take  the  life  of  the  corporation;  that  the  corporation  took,  through  its 
grant  from  the  city,  an  indefeasible  title  in  the  land,  necessary  to  enable  it 
to  construct  and  maintain  a  street  railway  in  Broadway  and  to  run  cars 
thereon,  which  constituted  property;  that  all  its  property,  including  street 
rights  or  franchises,  also  its  mortgages  and  valid  contracts,  including  the 
traffic  contracts,  survived  its  dissolution;  that  upon  such  dissolution  its 
trustees,  then  in  office,  became  vested  with  the  title  of  its  property  under 
the  provisions  of  the  revised  statutes  (i  R.  S.  601,  pars.  9-10),  as  trustees 
for  its  creditors  and  stockholders;  that  the  acts  of  1886  (chap.  271,  and 
chap.  310,  Laws  of  1886),  providing,  in  case  of  such  a  dissolution,  for  the 
taking  away  from  the  company  of  its  street  franchises,  and  for  the  winding 
up  of  its  affairs  by  suit  brought  by  the  attorney-general,  and  the  appoint* 
ment  of  a  receiver  therein,  are  unconstitutional  and  void. 

Although  such  a  corporation  be  created  for  a  limited  period,  it  may  acquire 
title  in  fee  to  property  necessary  for  its  use;  and  where  the  grant  to  it 
of  the  franchise  to  construct  and  operate  its  road  in  a  city  street  is  not, 
by  its  terms,  limited  and  revocable,  the  grant  is  in  fee,  vesting  the  grantee 
with  an  interest  in  the  street  in  perpetuity  to  the  extent  necessary  for  a 
street  railroad;  the  rights  granted  to  be  exercised  by  the  corporation  or 
whomsoever  ftiay  lawfully  succeed  to  them. 
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The  statutes  and  authorities  show  that  such  franchises  are  invested  with 
the  character  of  property,  and  are  transferable  as  such,  independent  of  the 
life  of  the  original  corporation  collated. 

The  tracks  of  a  railroad  company  and  the  franchise  of  maintaining  and 
operating  its  road  in  a  public  street  are  inseparable. 

Constitutional  or  statutory  provisions  for  the  repeal  of  statutes,  providing 
for  the  creation  of  corporations,  or  the  annulment  of  charters  of  corpo- 
rations, do  not  confer  power  to  take  away  or  destroy  property  or  annul 
contracts,  and  an  express  reservation  in  such  a  statute  of  power  to  take 
away  or  destroy  property  lawfully  acquired,  under  authority  conferred  by  a 
charter,  and  any  legislation  which  authorizes  such  a  result  to  be  accom- 
plished indirectly  is  unconstitutional  and  void. 

But  see  ///.  Cent.  Ry,  v.  Ill,  146  U.  S.  387. 

"There  can  be  no  irrepealable  contract  in  a  conveyance  by  a  grantor  in 
disregard  of  a  public  trust,  under  which  he  was  bound  to  hold  and  manage 
it." 

Extent  of  Exercise  of  Power. —  "The  extent  of  the  power  reserved  by 
the  legislature  in  such  an  enactment  has  been  the  subject  of  some  diversity 
of  judicial  opinion,  and  a  definition  of  its  extreme  limit  is  not  necessary 
to  this  case.  It  is  sufficient  now  to  say  that  it  is  established  by  adjudications 
which  we  cannot  disregard,  and  the  principles  of  which  we  fully  approve, 
that  it  at  least  reserves  to  the  legislature  the  authority  to  make  any 
alterations  or  amendments  to  a  charter  granted  subject  to  it  that  will  not 
defeat  or  substantially  impair  the  object  of  the  grant,  or  any  rights  which 
have  vested  under  it,  and  that  the  legislature  may  deem  necessary  to  secure 
cither  that  object  or  other  public  or  private  rights."  Inland  Fisheries  v.. 
Holyoke,  etc.,  Co.,  104  Mass.  446;  affirmed  in  15-  Wall.  500. 

In  Hyatt  v.  McMahon,  25  Barb.  457,  it  is  said  that  the  extent  to  which 
the  reserved  power  of  the  legislature  to  amend  or  repeal  may  be  exercised 
has  never  been  distinctly  adjudged,  but  that  it  need  not  be  claimed  to  be 
without  limit,  or  that  it  may  be  capriciously  or  wantonly  exercised.  That 
it  may  be  exercised  in  all  cases  and  to  any  extent  to  carry  out  the  original 
purposes  of  the  incorporation  and  to  secure  the  administration  of  justice  in 
regard  to  the  rights  of  the  creditors  and  the  proper  disposition  of  its  assets, 
may,  however,  be  distinctly  affirmed. 

In  Shields  v.  Ohio,  95  U.  S.  319,  "The  power  of  alteration  and  amend- 
ment is  not  without  limit.  The  alterations  must  be  reasonable;  they  must 
be  made  in  good  faith,  and  be  consistent  with  the  scope  and  object  of  the 
act  of  incorporation.  Sheer  oppression  and  wrong  cannot  be  inflicted  under 
the  guise  of  amendment  or  alteration.  Beyond  the  sphere  of  the  reserved 
powers,  the  vested  rights  of  the  property  of  corporations,  in  such  cases  are 
surrounded  by  the  same  sanctions  and  are  as  inviolable  as  in  other  cases." 

In  Buffalo,  etc.,  R.  Co.  v.  Dudley,   14  N.  Y.  336,   it  is  maintained  that 

fundamental  changes  which  would  convert  it   into  a  different  legal   being 

cannot  be  made  without  absolving  those  who  did  not  choose  to  be  bound. 
In  Orr  v.  Bracken,  81  Ky.  593,  it  is  said  that  the  object  cannot  be  changed. 
In  Detroit  v.  Detroit,  etc.,  Plank  Road  Co.,  "  The  reserved  right  to  amend 
the  charter    of    a    corporation    will    not    authorize    the    legislature    to    add 

requirements  that  would  be  inconsistent  with   constitutional  provisions,  as 
by  depriving  it  of  its  property  without  due  process  of  law." —  Ed. 
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IV.  The  Police  Power.  , 

"There  is  a  power  abiding  within  the  state  to  legislate  so  as  to  affect 
the  corporate  powers  conferred  by  charter  or  statute,  although  such  power 
may  not  be  specially  reserved,  either  in  its  charter,  the  constitution  or  the 
general  law.  This  is  the  power  to  pass  laws  for  the  promotion  of  the  gen- 
eral peace,  health,  and  good  order  of  the  community,  which  laws  are  gen- 
erally denominated  police  regulations."    4  Thompson  on  Corp.,  %  S47a 


Stone  ei  aL  v.  Mississippi. 

loi  United  States  Reports  814  (1879). 

Error  to  the  Supreme  Court  of  the  State  of  Mississippi. 

This  was  a  proceeding  in  the  nature  of  quo  warranto  instituted 
in  a  court  of  the  State  of  Mississippi  by  the  attorney-general  against 
John  B.  Stone  and  others,  carrying  on  a  lottery  or  gift  enterprise 
under  the  name  of  the  Mississippi  Agricultural,  Educational  and 
Manufacturing  Aid  Society.  There  was  a  judgment  for  plaintiff, 
which  was  affirmed  by  the  Supreme  Court  of  Mississippi,  and  de- 
fendants brought  error.     Affirmed. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court: 

It  is  now  too  late  to  contend  that  any  contract  which  a  state 
actually  enters  into  when  granting  a  charter  to  a  private  corpora- 
tion is  not  within  the  protection  of  the  clause  in  the  constitution 
of  the  United  States  that  prohibits  states  from  passing  laws  im- 
pairing the  obligation  of  contracts.  Article  i,  section  10.  The 
doctrines  of  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat. 
518,  announced  by  this  court  more  than  sixty  years  ago  have  be- 
come so  imbedded  in  the  jurisprudence  of  the  United  States  as  to 
make  them  to  all  intents  and  purposes  a  part  of  the  constitution 
itself.  In  this  connection,  however,  it  is  to  be  kept  in  mind  that  it 
is  not  the  charter  which  is  protected,  but  only  any  contract  the 
charter  may  contain.  If  there  is  no  contract,  there  is  nothing  in 
the  grant  on  which  the  constitution  can  act.  Consequently,  the 
first  inquiry  in  this  class  of  cases  always  is,  whether  a  contract 
has  in  fact  been  entered  into,  and,  if  so,  what  its  obligations  are. 

In  the  present  case  the  question  is  whether  the  State  of  Missis- 
sippi, in  its  sovereign  capacity,  did  by  the  charter  now  under  con- 
sideration bind  itself  irrevocably  by  a  contract  to  permit  "  the 
Mississippi  Agricultural,  Educational  and  Manufacturing  Aid  So- 
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ciety,"  for  twenty-five  years,  "to  receive  subscriptions,  and  sell 
and  dispose  of  certificates  of  subscriptions  which  shall  entitle  the 
holders  thereof  to  "  "  any  lands,  books,  paintings,  antiques,  scientific 
instruments  or  apparatus,  or  any  other  property  or  thing  that  may 
be  ornamental,  valuable  or  useful,"  "  awarded  to  them,"  "  by  the 
casting  of  lots,  or  by  lot,  chance  or  otherwise."  There  can  be  no 
dispute  but  that  under  this  form  of  words  the  legislature  of  the 
state  chartered  a  lottery  company,  having  all  the  powers  incident 
to  such  a  corporation,  for  twenty-five  years,  and  that  in  considera- 
tion thereof  the  company  paid  into  the  state  treasury  $5,000  for 
the  use  of  a  university,  and  agreed  to  pay,  and  until  the  com- 
mencement of  this  suit  did  pay,  an  annual  tax  of  $1,000  and  ''  one- 
half  of  one  per  cent,  on  the  amount  of  receipts  derived  from  the 
sale  of  certificates  or  tickets."  If  the  legislature  that  granted  this 
charter  had  the  power  to  bind  the  people  of  the  state  and  all  suc- 
ceeding legislatures  to  allow  the  corporation  to  continue  its  cor- 
porate business  during  the  whole  term  of  its  authorized  existence, 
there  is  no  doubt  about  the  sufficiency  of  the  language  employed 
to  effect  that  object,  although  there  was  an  evident  purpose  to 
conceal  the  vice  of  the  transaction  by  the  phrases  that  were  used. 
Whether  the  alleged  contract  exists,  therefore,  or  not,  depends  on 
the  authority  of  the  legislature  to  bind  the  state  and  the  people 
of  the  state  in  that  way. 

All  agree  that  the  legislature  cannot  bargain  away  the  police 
power  of  a  state.  "  Irrevocable  grants  of  property  and  franchises 
may  be  made  if  they  do  not  impair  the  supreme  authority  to  make 
laws  for  the  right  government  of  the  state;  but  no  legislature  can 
curtail  the  power  of  its  successors  to  make  such  laws  as  they  may 
deem  proper  in  matters  of  police."  Board  of  Excise  v.  Barrie,  34 
N.  Y.  657;  Boyd  v.  Alabama,  94  U.  S.  645.  Many  attempts  have 
been  made  in  this  court  and  elsewhere  to  define  the  police  power, 
but  never  with  entire  success.  It  is  always  easier  to  determine 
whether  a  particular  case  comes  within  the  general  scope  of  the 
power,  than  to  give  an  abstract  definition  of  the  power  itself  which 
will  be  in  all  respects  accurate.  No  one  denies,  however,  that  it 
extends  to  all  matters  affecting  the  public  health  or  the  public 
morals.  Beer  Co.  v.  Massachusetts,  97  U.  S.  25 ;  Patterson  v.  Ken- 
tucky, id.  501.  Neither  can  it  be  denied  that  lotteries  are  proper 
subjects  for  the  exercise  of  this  power.  We  are  aware  that  for- 
merly, when  the  sources  of  public  revenue  were  fewer  than  now, 
they  were  used  in  some  or  all  of  the  states,  and  even  in  the  Dis- 
trict of  Columbia,  to  raise  money  for  the  erection  of  public  build- 
ings, making  public  improvements,  and  not  unfrequently  for  edu- 
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cati6nal  and  religious  purposes;  but  this  court  said,  more  than 
thirty  years  ago,  in  speaking  through  Mr.  Justice  Grier,  in  Phaien 
V.  Virginia,  8  How.  163,  168,  "  experience  has  shown  that  the 
common  forms  of  gambling  are  comparatively  innocuous  when 
placed  in  contrast  with  the  widespread  pestilence  of  lotteries.  The 
former  are  confined  to  a  few  persons  and  places,  but  the  latter 
infests  the  whole  community;  it  enters  every  dwelling;  it  reaches 
every  class;  it  preys  upon  the  hard  earnings  of  the  poor;  and  it 
plunders  the  ignorant  and  simple."  Happily,  under  the  influence 
of  restrictive  legislation,  the  evils  are  not  so  apparent  now ;  but  we 
very  much  fear  that  with  the  same  opportunities  of  indulgence  the 
same  results  would  be  manifested. 

If  lotteries  are  to  be  tolerated  at  all,  it  is  no  doubt  better  that 
they  should  be  regulated  by  law,  so  that  the  people  may  be  pro- 
tected as  far  as  possible  against  the  inherent  vices  of  the  system; 
but  that  they  are  demoralizing  in  their  effects,  no  matter  how  care- 
fully regulated,  cannot  admit  of  a  doubt.  When  the  government 
is  untrammeled  by  any  claim  of  vested  rights  or  chartered  privi- 
leges, no  one  has  ever  supposed  that  lotteries  could  not  lawfully 
be  suppressed,  and  those  who  manage  them  punished  severely  as 
violators  of  the  rules  of  social  morality.  From  1822  to  1867,  with- 
out any  constitutional  requirement,  they  were  prohibited  by  law  in 
Mississippi,  and  those  who  conducted  them  punished  as  a  kind  of 
gamblers.  During  the  provisional  government  of  that  state,  in  1867, 
at  the  close  of  the  late  civil  war,  the  present  act  of  incorporation, 
with  more  of  like  character,  was  passed.  The  next  year,  1868, 
the  people,  in  adopting  a  new  constitution  with  a  view  to  the  re- 
sumption of  their  political  rights  as  one  of  the  United  States,  pro- 
vided that  "  the  legislature  shall  never  authorize  any  lottery,  nor 
shall  the  sale  of  lottery  tickets  be  allowed,  nor  shall  any  lottery 
heretofore  authorized  be  permitted  to  be  drawn,  or  tickets  therein 
to  be  sold."  Article  12,  section  15.  There  is  now  scarcely  a  state 
in  the  Union  where  lotteries  are  tolerated,  and  Congress  has  en- 
acted a  special  statute,  the  object  of  which  is  to  close  the  mails 
against  them.    Rev.  St.  section  3894  (19  Stat.  90,  section  2). 

The  question  is  therefore  directly  presented,  whether,  in  view 
of  these  facts,  the  legislature  of  a  state  can,  by  the  charter  of  a 
lottery  company,  defeat  the  will  of  the  people,  authoritatively  ex- 
pressed, in  relation  to  the  further  continuance  of  such  business  in 
their  midst.  We  think  it  cannot.  No  legislation  can  bargain  away 
the  public  health  or  the  public  morals.  The  people  themselves 
cannot  do  it,  much  less  their  servants.  The  supervision  of  both 
these  subjects  of  governmental  power  is  continuing  in  its  nature. 
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and  they  are  to  be  dealt  with  as  the  special  exigencies  of  thcvmo- 
ment  may  require.  Government  is  organized  with  a  view  to  their 
preservation,  and  cannot  divest  itself  of  the  power  to  provide  for 
them.  For  this  purpose  the  largest  legislative  discretion  is  allowed, 
and  the  discretion  cannot  be  parted  with  any  more  than  the  power 
itself.    Beer  Co,  v.  Massachusetts,  supra. 

In  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  it  was  argued 
that  the  contract  clause  of  the  Constitution,  if  given  the  effect  con- 
tended for  in  respect  to  corporate  franchises  "  would  be  an  un- 
profitable and  vexatious  interference  with  the  internal  concerns  of 
a  state,  would  unnecessarily  and  unwisely  embarrass  its  legislation, 
and  render  immutable  those  civil  institutions  which  are  established 
for  the  purpose  of  internal  government,  and  which,  to  subserve 
those  purposes,  ought  to  vary  with  varying  circumstances  "  (page 
628) ;  but  Mr.  Chief  Justice  Marshall,  when  he  announced  the 
opinion  of  the  court,  was  careful  to  say  (page  629)  "  that  the 
framers  of  the  constitution  did  not  intend  to  restrain  states  in  the 
regulation  of  their  civil  institutions,  adopted  for  internal  govern- 
ment, and  that  the  instrument  they  have  given  us  is  not  to  be  so 
construed."  The  present  case,  we  think,  comes  within  this  limita- 
tion. We  have  held,  not,  however,  without  strong  opposition  at 
times,  that  this  clause  protected  a  corporation  in  its  charter  exemp- 
tions from  taxation.  While  taxation  is  in  general  necessary  for 
the  support  of  government,  it  is  not  part  of  the  government  itself. 
Government  was  not  organized  for  the  purpose  of  taxation,  but 
taxation  may  be  necessary  for  the  purposes  of  government.  As 
such,  taxation  becomes  an  incident  to  the  exercise  of  the  legitimate 
functions  of  government,  but  nothing  more.  No  government  de- 
pendent on  taxation  for  support  can  bargain  away  its  whole  power 
of  taxation,  for  that  would  be  substantially  abdication.  All  that 
has  been  determined  thus  far  is,  that  for  a  consideration  it  may,  in 
the  exercise  of  a  reasonable  discretion,  and  for  the  public  good, 
surrender  a  part  of  its  powers  in  this  particular. 

But  the  power  of  governing  is  a  trust  committed  by  the  people 
to  the  government,  no  part  of  which  can  be  granted  away.  The 
people,  in  their  sovereign  capacity,  have  established  their  agencies 
for  the  preservation  of  the  public  health  and  the  public  morals, 
and  the  protection  of  public  and  private  rights.  These  sev- 
eral agencies  can  govern  according  to  their  discretion,  if  within 
the  scope  of  their  general  authority,  while  in  power ;  but  they  can- 
not give  away  nor  sell  the  discretion  of  those  that  are  to  come 
after  them,  in  respect  to  matters  the  government  of  which,  from 
the  very  nature  of  things,  must  '*  vary  with  varying  circumstances." 
They  may  create  corporations,  and  give  them,  so  to  speak,  a  limited 
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citizenship ;  but  as  citizens,  limited  in  their  privileges,  or  otherwise, 
these  creatures  of  the  government  creation  are  subject  to  such  rules 
and  regulations  as  may  from  time  to  time  be  ordained  and  estab- 
lished for  the  preservation  of  health  and  morality. 

The  contracts  which  the  constitution  protects  are  those  that 
relate  to  property  rights,  not  governmental.  It  is  not  always  easy 
to  tell  on  which  side  of  the  line  which  separates  governmental  from 
property  rights  a  particular  case  is  to  be  put;  but  in  respect  to 
lotteries  there  can  be  no  difficulty.  They  are  not,  in  the  legal  ac- 
ceptation of  the  term,  mala  in  se,  but,  as  we  have  just  seen,  may 
properly  be  made  mala  prohibita.  They  are  a  species  of  gambling, 
and  wrong  in  their  influences.  They  disturb  the  checks  and  bal- 
ances of  a  well-ordered  community.  Society  built  on  such  a  founda- 
tion would  almost  of  necessity  bring  forth  a  population  of  specu- 
lators and  gamblers,  living  on  the  expectation  of  what,  "  by  the 
casting  of  lots,  or  by  lot,  chance,  or  otherwise,"  might  be 
"  awarded  "  to  them  from  the  accumulations  of  others.  Certainly 
the  right  to  suppress  them  is  governmental,  to  be  exercised  at  all 
times  by  those  in  power,  at  their  discretion.  Anyone,  therefore, 
who  accepts  a  lottery  charter  does  so  with  the  implied  understand- 
ing that  the  people,  in  their  sovereign  capacity,  and  through  their 
properly  constituted  agencies,  may  resume  it  at  any  time  when  the 
public  good  shall  require,  whether  it  be  paid  for  or  not.  All 
that  one  can  get  by  such  a  charter  is  a  suspension  of  certain  gov- 
ernmental rights  in  his  favor,  subject  to  withdrawal  at  will.  He 
has  in  legal  effect  nothing  more  than  a  license  to  enjoy  the  privilege 
on  the  terms  named  for  the  specified  time,  unless  it  be  sooner  abro- 
gated by  the  sovereign  power  of  the  state.  It  is  a  permit,  good  as 
against  existing  laws,  but  subject  to  future  legislative  and  con- 
stitutional control  or  withdrawal. 

On  the  whole  we  find  no  error  in  the  record.    Judgment  affirmed. 
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Facts  condensed. 

Field,  J.,  delivered  the  opinion  of  the  court.  *  *  * 
Action  to  recover  in  double  its  value  damages  for  killing  a  mule, 
the  property  of  the  plaintiff  below,  of  the  value  of  $135.  It  was 
brought  under  a  statute  of  the  state  which  required  all  railroads 
to  properly  enclose  their  right  of  way  and  which  provided  a  penalty 
of  double  damages  for  failure  to  construct  and  maintain  fences. 
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cattle  guards  and  gates.  Answer,  general  denial  and  alleging  con- 
tributory negligence.  Judgment  for  plaintiff.  The  appeal  raises 
the  constitutionality  of  the  statute. 

The  ruling  below  on  the  objections  to  the  validity  of  the  statute 
of  Missouri,  so  far  as  they  are  founded  on  its  asserted  conflict  with 
the  constitution  of  that  state,  is  not  open  to  review  here.  As  the 
case  comes  from  a  state  court,  our  jurisdiction  is  limited  to  the 
objection  that  the  statute  violates  the  first  section  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States,  in  that  it 
deprives  the  defendant  of  property  without  due  process  of  law,  so 
far  as  it  allows  a  recovery  of  damages  for  stock  killed  or  injured 
in  excess  of  its  value,  and  also  in  that  it  denies  to  the  defendant 
the  equal  protection  of  the  laws. 

That  section,  in  declaring  that  no  state  shall  "  deprive  any  person 
of  life,  liberty,  or  property  without  due  process  of  law,"  differs 
from  similar  clauses  in  the  constitution  of  every  state,  only  in  that 
they  apply  merely  to  the  state  authorities.  The  same  meaning,  how- 
ever, must  be  given  to  the  words  "  due  process  of  law,"  found  in 
all  of  them. 

It  would  be  difficult  and  perhaps  impossible  to  give  to  those 
words  a  definition,  at  once  accurate  and  broad  enough  to  cover 
every  case.  This  difficulty,  and  perhaps  impossibility,  was  referred 
to  by  Miller,  J.,  in  Davidson  v.  New  Orleans,  96  U.  S.  97,  where 
the  opinion  was  expressed  that  it  is  wiser  to  ascertain  their  intent 
and  application  by  the  ''gradual  process  of  judicial  inclusion  and 
exclusion,  as  the  cases  presented  for  decision  shall  require,  with  the 
reasoning  on  which  such  decisions  may  be  founded."    P.  104. 

In  England  the  requirement  of  due  process  of  law,  in  cases 
where  life,  liberty,  and  property  were  affected,  was  originally  de- 
signed to  secure  the  subject  against  the  arbitrary  action  of  the 
Crown,  and  to  place  him  under  the  protection  of  the  law.  The 
words  were  held  to  be  the  equivalent  of  "  law  of  the  land."  And 
a  similar  purpose  must  be  ascribed  to  them  when  applied  to  a 
legislative  body  in  this  country;  that  is,  that  they  are  intended,  in 
addition  to  other  guaranties  of  private  rights,  to  give  increased 
security  against  the  arbitrary  deprivation  of  life  or  liberty,  and 
the  arbitrary  spoliation  of  property.  But,  from  the  number  of 
instances  in  which  these  words  are  invoked  to  set  aside  the  legis- 
lation of  the  states,  there  is  abundant  evidence,  as  observed  by 
Miller,  J.,  in  the  case  referred  to,  "  that  there  exists  some  strange 
misconception  of  the  scope  of  this  provision,  as  found  in  the  four- 
teenth amendment."  It  seems,  as  he  states,  to  be  looked  upon 
"as  a  means  of  bringing  to  the  test  of  the  decision  of  this  court 
the  abstract  opinions  of  every  unsuccessful  litigant  in  a  state  court, 
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of  the  justice  of  the  decision  against  him,  and  of  the  merits  of  the 
legislation  on  which  such  a  decision  may  be  founded."  This 
language  was  used  in  1877,  and  now,  after  the  lapse  of  eight  years, 
it  may  be  repeated  with  an  expression  of  increased  surprise  at  the 
continued  misconception  of  the  purpose  of  the  provision. 

If  the  laws  enacted  by  a  state  be  within  the  legitimate  sphere 
of  legislative  power,  and  their  enforcement  be  attended  with  the 
observance  of  those  general  rules  which  our  system  of  jurispru- 
dence prescribes  for  the  security  of  private  rights,  the  harshness, 
injustice,  and  oppressive  character  of  such  laws  will  not  invalidate 
them  as  affecting  life,  liberty,  or  property  without  due  process  of 
law.  Within  the  present  century  the  punishment  of  death  or  long 
imprisonment  was  inflicted  in  England  for  many  offenses  which 
are  not  now  visited  with  any  severer  penalty  than  a  fine  or  a  short 
confinement,  yet  no  one  has  ever  pretended  that  life  or  liberty  was 
taken  thereby  without  due  process  of  law.  And  it  often  happens 
that  heavy  and  oppressive  burdens  are  imposed  by  statute  upon 
residents  of  cities  and  counties,  not  merely  to  meet  the  necessary 
expenses  of  government,  but  for  buildings  and  improvements  of 
doubtful  advantage,  which  sometimes,  as  in  changing  the  grade 
of  streets,  seriously  depreciates  the  value  of  property.  Yet,  if  no 
rule  of  justice  is  violated  in  the  provisions  for  the  enforcement  of 
such  a  statute,  its  operation,  in  lessening  the  value  of  the  property 
affected,  does  not  bring  it  under  the  objection  of  depriving  a  per- 
son of  property  without  due  process  of  law.  It  is  hardly  necessary 
to  say  that  the  hardship,  impolicy,  or  injustice  of  state  laws  is  not 
necessarily  an  objection  to  their  constitutional  validity;  and  that 
the  remedy  for  evils  of  that  character  is  to  be  sought  from  state 
legislatures.  Our  jurisdiction  cannot  be  invoked  unless  some  right 
claimed  under  the  constitution,  laws  or  treaties  of  the  United 
States  is  invaded.  This  court  is  not  a  harbor  where  refuge  can  be 
found  from  every  act  of  ill-advised  and  oppressive  state  legislation. 

It  is  the  duty  of  every  state  to  provide,  in  the  administration 
of  justice,  for  the  redress  of  private  wrongs;  yet  the  damages 
which  should  be  awarded  to  the  injured  party  are  not  always  readily 
ascertainable.  They  are  in  many  cases  a  matter  of  conjectural 
estimate,  in  relation  to  which  there  may  be  great  differences  of 
opinion.  The  general  rule  undoubtedly  is  that  they  should  be  pre- 
cisely commensurate  with  the  injury.  Yet  in  England  and  in  this 
country  they  have  been  allowed  in  excess  of  compensation,  when- 
ever malice,  gross  neglect,  or  oppression  has  caused  or  accompanied 
the  commission  of  the  injury  complained  of.  "The  law,"  says 
Sedgwick  in  his  excellent  treatise  on  damages,  "  permits  the  jury 
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to  give  what  it  terms  punitory,  vindictive,  or  exemplary  damages  ; 
in  other  words,  blends  together  the  interests  of  society  and  of  the 
aggrieved  individual,  and  gives  damages  not  only  to  recompense 
the  sufferer,  but  to  punish  the  offender."  The  discretion  of  the 
jury  in  such  cases  is  not  controlled  by  any  very  definite  rules ;  yet 
the  wisdom  of  allowing  such  additional  damages  to  be  given  is 
attested  by  the  long  continuance  of  the  practice.  "  We  are  aware," 
said  Grier,  J.,  in  Day  v.  Woodworth,  13  How.  362,  speaking  for 
this  court,  "  that  the  propriety  of  this  doctrine  has  been  questioned 
by  some  writers;  but  if  repeated  judicial  decisions  for  more  than 
a  century  are  to  be  received  as  the  best  exposition  of  what  the  law 
is,  the  question  will  not  admit  of  argument.  By  the  common  as 
well  as  by  statute  law,  men  are  often  punished  for  aggravated  mis- 
conduct or  lawless  acts  by  means  of  a  civil  action,  and  the  dam- 
ages, inflicted  by  way  of  penalty  or  punishment,  given  to  the  party 
injured."  P.  371.  See  also  Milwaukee  &  St.  Paul  Railway  Co,  v. 
Arms,  91  U.  S.  489. 

For  injuries  resulting  from  a  neglect  of  duties,  in  the  discharge 
of  which  the  public  is  interested,  juries  are  also  permitted  to  assess 
exemplary  damages.  These  may  perhaps  be  considered  as  falling 
under  the  head  of  cases  of  gross  negligence,  for  any  neglect  of 
duties  imposed  for  the  protection  of  life  or  property  is  culpable, 
and  deserves  punishment. 

The  law  of  Missouri,  in  requiring  railroad  corporations  to  erect 
fences  where  their  roads  pass  through,  along,  or  adjoining  enclosed 
or  cultivated  fields  or  unenclosed  lands,  with  openings  or  gates  at 
farm  crossings,  and  to  construct  and  maintain  cattle  guards,  where 
fences  are  required,  sufficient  to  keep  horses,  cattle,  and  other 
animals  from  going  on  the  roads,  imposes  a  duty  in  the  perform- 
ance of  which  the  public  is  largely  interested.  Authority  for  exact- 
ing it  is  found  in  the  general  police  power  of  the  state  to  provide 
against  accidents  to  life  and  property  in  any  business  or  employ- 
ment, whether  under  the  charge  of  private  persons  or  of  corpora- 
tions. Under  this  power  the  state,  or  the  municipality  exercising  a 
delegated  authority,  prescribes  the  manner  in  Which  buildings  in 
cities  shall  be  constructed,  and  the  thickness  and  height  of  their 
walls;  excludes  the  use  of  all  inflammable  materials,  forbids  the 
storage  therein  of  powder,  nitro-glycerine,  and  other  explosive  sub- 
stances, and  compels  the  removal  of  decayed  vegetable  and  animal 
matter,  which  would  otherwise  infect  the  air  and  engender  disease. 
In  few  instances  could  the  power  be  more  wisely  or  beneficently 
exercised  than  in  compelling  railroad  corporations  to  enclose  their 
roads  with  fences  having  gates  at  crossings,  and  cattle  guards.    The 
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speed  and  momentum  of  the  locomotive  render  such  protection 
against  accident  in  thickly  settled  portions  of  the  country  absolutely 
essential.  The  omission  to  erect  and  maintain  such  fences  and 
cattle  guards  in  the  face  of  the  law  would  justly  be  deemed  gross 
negligence,  and  if,  in  such  cases,  where  injuries  to  property  are 
committed,  something  beyond  compensatory  damages  may  be 
awarded  to  the  owner  by  way  of  punishment  for  the  company's 
negligence,  the  legislature  may  fix  the  amount  or  prescribe  the  limit 
within  which  the  jury  may  exercise  their  discretion.  The  addi- 
tional damages  being  by  way  of  punishment,  it  is  clear  that  the 
amount  may  be  thus  fixed;  and  it  is  not  a  valid  objection  that  the 
sufferer  instead  of  the  state  receives  them.  That  is  a  matter  on 
which  the  company  has  nothing  to  say.  And  there  can  be  no 
rational  ground  for  contending  that  the  statute  deprives  it  of 
property  without  due  process  of  law.  The  statute  only  fixes  the 
amount  of  the  penalty  in  damages  proportionate  to  the  injury  in- 
flicted. In  actions  for  the  injury  the  company  is  afforded  every 
facility  for  presenting  its  defense.  The  power  of  the  state  to 
impose  fines  and  penalties  for  a  violation  of  its  statutory  require- 
ments is  coeval  with  government ;  and  the  mode  in  which  they  shall 
be  enforced,  whether  at  the  suit  gf  a  private  party,  or  at  the  suit 
of  the  public,  and  what  disposition  shall  be  made  of  the  amounts 
collected,  are  merely  matters  of  legislative  discretion.  The  statutes 
of  nearly  every  state  of  the  Union  provide  for  the  increase  of 
damages  where  the  injury  complained  of  results  from  the  neglect 
of  duties  imposed  for  the  better  security  of  life  and  property,  and 
make  that  increase  in  many  cases  double,  in  some  cases  treble,  and 
even  quadruple  the  actual  damages.  And  experience  favors  this 
legislation  as  the  most  efficient  mode  of  preventing,  with  the  least 
inconvenience,  the  commission  of  injuries.  The  decisions  of  the 
highest  courts  have  affirmed  the  validity  of  such  legislation.  The 
injury  actually  received  is  often  so  small  that  in  many  cases  no 
effort  would  be  made  by  the  sufferer  to  obtain  redress,  if  the  private 
interest  were  not  supported  by*  the  imposition  of  punitive  damages. 
The  objection  that  the  statute  of  Missouri  violates  the  clause  of 
the  fourteenth  amendment  which  prohibits  a  state  to  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws, 
is  as  untenable  as  that  which  we  have  considered.  The  statute 
makes  no  discrimination  against  any  railroad  company  in  its  re- 
quirements. Each  company  is  subject  to  the  same  liability,  and 
from  each  the  same  security,  by  the  erection  of  fences,  gates,  and 
cattle  guards,  is  exacted,  when  its  road  passes  through,  along  or 
adjoining  enclosed  or  cultivated  fields  or  unenclosed  lands.    There 
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is  no  evasion  of  the  rule  of  equality  where  all  companies  are  sub- 
jected to  the  same  duties  and  liabilities  under  similar  circumstances. 
See  on  this  point  Barbier  v.  Connolly,  113  U.  S.  27,  and  Soon  Hing 
V.  Crowley,  113  U.  S.  703. 
Judgment  affirmed. 


Beer  Company  v.  Massachusetts. 

97  United  States  Reports  25    (1877). 

Error  to  the  Superior  Court  of  the  Commonwealth  of  Massachu- 
setts. 

This  was  a  proceeding  in  the  Superior  Court  of  Suffolk  County, 
Massachusetts,  for  the  forfeiture  of  certain  malt  liquors,  belonging 
to  the  Boston  Beer  Company,  and  which  had  been  seized  as  it  was 
transporting  them  to  its  place  of  business  in  said  county,  with  in- 
tent there  to  sell  them  in  violation  of  an  act  of  the  legislature  of 
Massachusetts,  passed  June  19,  1869,  c.  415,  commonly  known  as 
the  Prohibitory  Liquor  Law.  The  company  claimed  that,  under 
its  charter,  granted  in  1828,  it  had  the  right  to  manufacture  and  sell 
said  liquors ;  and  that  said  law  impaired  the  obligation  of  the  con- 
tract contained  in  that  charter,  and  was  void,  so  far  as  the  liquors  in 
question  were  concerned.  The  court  refused  to  charge  the  jury  to 
that  effect,  and  a  verdict  was  found  against  the  claimant.  The  rul- 
ings of  the  Superior  Court  having  been  affirmed  by  the  Supreme 
Judicial  Court  of  the  Commonwealth,  the  company  brought  the  case 
here.  The  statutes  of  Massachusetts  bearing  on  the  case  are 
referred  to  in  the  opinion  of  the  court. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court: 

The  question  raised  in  this  case  is,  whether  the  charter  of  the 
plaintiff,  which  was  granted  in  1828,  contains  any  contract  the  obli- 
gation of  which  was  impaired  by  the  prohibitory  liquor  law  of  Mas- 
sachusetts, passed  in  1869,  as  applied  to  the  liquor  in  question  in 
this  suit. 

Some  question  is  made  by  the  defendant  in  error  whether  the 
point  was  properly  raised  in  the  state  courts,  so  as  to  be  the  subject 
of  decision  by  the  highest  court  of  the  state.  It  is  contended  that, 
although  it  was  raised  by  plea,  in  the  municipal  court,  yet,  that  plea 
being  demurred  to,  and  the  demurrer  being  sustained,  the  defence 
was  abandoned,  and  the  only  issue  on  which  the  parties  went  to  trial 
was  the  general  denial  of  the  truth  of  the  complaint.  But  whatever 
may  be  the  correct  course  of  proceeding  in  the  practice  of  courts  of 
Massachusetts, —  a  matter  which  it  is  not  our  province  to  investi- 
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gate, —  it  is  apparent  from  the  record  that  the  very  point  now  sought 
to  be  argued  was  made  on  the  trial  of  the  cause  in  the  Superior 
Court,  and  was  passed  upon,  and  made  decisive  of  the  controversy ; 
and  was  afterwards  carried  by  bill  of  exceptions  to  the  Supreme 
Judicial  Court,  and  was  decided  there  adverse  to  the  plaintiff  in 
error  on  the  very  ground  on  which  it  seeks  a  reversal. 
The  Supreme  Court,  in  its  rescript,  expressly  decides  as  follows: 


Exceptions  overruled  for  the  reasons  following: 

The  act  of  1869,  chap.  415,  does  not  impair  the  obligations  of  the  contract 
contained  in  the  charter  of  the  claimant,  so  far  as  it  relates  to  the  sale  of 
malt  liquors,  but  is  binding  on  the  claimant  to  the  same  extent  as  on  in- 
dividuals. 

"  The  act  is  in  the  nature  of  a  police  regulation  in  regard  to  the  sale  of  a 
certain  article  of  property,  and  is  applicable  to  the  sale  of  such  property  by 
individuals  and  corporations  even  where  the  charter  of  the  corporation  cannot 
be  altered  or  repealed  by  the  Legislature." 

The  judgment  of  the  Superior  Criminal  Court  was  entered  in 
conformity  to  this  rescript,  declaring  the  liquors  forfeited  to  the 
commonwealth,  and  that  a  warrant  issue  for  the  disposal  of  the 
same. 

This  is  sufficient  for  our  jurisdiction,  and  we  are  bound  to  con- 
sider the  question  which  is  thus  raised. 

,  As  before  stated,  the  charter  of  the  plaintiff  in  error  was  granted 
in  1828,  by  an  act  of  the  legislature  passed  on  the  ist  of  February 
in  that  year,  entitled  "An  act  to  incorporate  the  Boston  Beer  Com- 
pany." This  act  consisted  of  two  sections.  By  the  first,  it  was 
enacted  that  certain  persons  (named),  their  successors  and  assigns, 
"  be,  and  they  hereby  are,  made  a  corporation,  by  the  name  of  The 
Boston  Beer  Company,  for  the  purpose  of  manufacturing  malt 
liquors  in  all  their  varieties,  in  the  city  of  Boston,  and  for  that 
purpose  shall  have  all  the  powers  and  privileges,  and  be  subject  to 
all  the  duties  and  requirements,  contained  in  an  act  passed  on  the 
third  day  of  March,  a.  d.  1809,  entitled  'An  act  defining  the  general 
powers  and  duties  of  manufacturing  corporations,'  and  the  several 
acts  in  addition  thereto."  The  second  section  gave  the  company 
power  to  hold  such  real  and  personal  property  to  certain  amounts, 
as  might  be  found,  necessary  and  convenient  for  carrying  on  the 
manufacture  of  malt  liquors  in  the  city  of  Boston. 

The  general  manufacturing  act  of  1809,  referred  to  in  the  charter, 
had  this  clause,  as  a  proviso  of  the  seventh  section  thereof:  "  Pro- 
vided always,  that  the  legislature  may  from  time  to  time,  upon  due 
notice  to  any  corporation,  make  further  provisions  and  regulations 
for  the  management  of  the  business  of  the  corporation  and  for  the 
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government  thereof,  or  wholly  to  repeal  any  act  or  part  thereof,  es- 
tablishing any  corporation,  as  shall  be  deemed  expedient.'' 

A  substitute  for  this  act  was  passed  in  1829,  which  repealed  the 
act  of  1809,  and  all  acts  in  addition  thereto,  with  this  qualification : 
"  But  this  repeal  shall  not  affect  the  existing  rights  of  any  person, 
or  the  existing  or  future  liabilities  of  any  corporation,  or  any  mem- 
bers of  any  corporation  now  established,  until  such  corporation  shall 
have  adopted  this  act,  and  complied  with  the  provisions  herein 
contained." 

It  thus  appears  that  the  charter  of  the  company,  by  adopting  the 
provisions  of  the  act  of  1809,  became  subject  to  a  reserved  power  of 
the  legislature  to  make  further  provisions  and  regulations  for  the 
management  of  the  business  of  the  corporation  and  for  the  govern- 
ment thereof,  or  wholly  to  repeal  the  act,  or  any  part  thereof,  estab- 
lishing the  corporation.  This  reservation  of  the  power  was  a  part 
of  the -contract. 

But  it  is  contended  by  the  company  that  the  repeal  of  the  act  of 
1809  by  the  act  of  1829  was  a  revocation  or  surrender  of  this 
reserved  power. 

We  cannot  so  regard  it.  The  charter  of  the  company  adopted  the 
provisions  of  the  act  of  1809,  as  a  portion  of  itself;  and  those 
provisions  remained  a  part  of  the  charter  notwithstanding  the  sub- 
sequent repeal  of  the  act.  The  act  of  1829  reserved  a  similar  power 
to  amend  or  repeal  that  act  at  the  -pleasure  of  the  legpislature,  and 
declared  that  all  corporations  established  under  it  should  cease  and 
expire  at  the  same  time  when  the  act  should  be  repealed.  It  can 
hardly  be  supposed  that  the  legislature,  when  it  reserved  such 
plenary  powers  over  the  corporations  to  be  organized  under  the  new 
act,  intended  to  relinquish  all  its  powers  over  the  corporations  or- 
ganized under  or  subject  to  tlie  provisions  of  the  former  act.  The 
qualification  of  the  repeal  of  the  act  of  1809,  before  referred  to, 
seems  to  be  intended  not  only  to  continue  the  existence  of  the  cor- 
porations subject  to  it  in  the  enjoyment  of  all  their  privileges,  but 
subject  to  all  their  liabilities,  of  which  the  reserved  legislative  con- 
trol was  one. 

If  this  view  is  correct,  the  legislature  of  Massachusetts  had  re- 
served complete  power  to  pass  any  law  it  saw  fit,  which  might  affect 
the  powers  of  the  plaintiff  in  error. 

But  there  is  another  question  in  the  case,  which,  as  it  seems  to  us, 
is  equally  decisive. 

The  plaintiff  in  error  was  incorporated  "  for  the  purpose  of 
manufacturing  malt  liquors  in  all  their  varieties,"  it  is  true;  and 
the  right  to  manufacture,  undoubtedly,  as  the  plaintiff's  counsel  con- 
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tends^  included  the  incidental  right  to  dispose  of  the  liquors  manu- 
factured. But  although  this  right  or  capacity  was  thus  granted  in 
the  most  unqualified  form,  it  cannot  be  construed  as  conferring  any 
greater  or  more  sacred  right  than  any  citizen  had  to  manufacture 
malt  liquor;  nor  as  exempting  the  corporation  from  any  control 
therein  to  which  a  citizen  would  be  subject,  if  the  interests  of  the 
community  should  require  it.  If  the  public  safety  or  the  public 
morals  require  the  discontinuance  of  any  manufacture  or  traffic, 
the  hand  of  the  legislature  cannot  be  stayed  from  providing  for  its 
discontinuance,  by  any  incidental  inconvenience  which  individuals 
or  corporations  may  suffer.  All  rights  are  held  subject  to  the 
police  power  of  the  state. 

We  do  not  mean  to  say  that  property  actually  in  existence  and  in 
which  the  right  of  the  owner  has  become  vested,  may  be  taken  for 
the  public  good  without  due  compensation.  But  we  infer  that  the 
liquor  in  this  case,  as  in  the  case  of  Bartemeyer  v.  Iowa  (18  Wall. 
129),  was  not  in  existence  when  the  liquor  law  of  Massachusetts 
was  passed.  Had  the  plaintiflf  in  error  relied  on  the  existence  of 
the  property  prior  to  the  law,  it  behooved  it  to  show  that  fact.  But 
no  such  fact  is  shown,  and  no  such  point  is  taken.  The  plaintiff  in 
error  boldly  takes  the  ground  that,  being  a  corporation,  it  has  a 
right,  by  contract,  to  manufacture  and  sell  beer  forever,  notwith- 
standing and  in  spite  of  any  exigencies  which  may  occur  in  the 
morals  or  the  health  of  the  community,  requiring  such  manufacture 
to  cease.  We  do  not  so  understand  the  rights  of  the  plaintiff.  The 
legislature  had  no  power  to  confer  any  such  rights. 

W^hatever  differences  of  opinion  may  exist  as  to  the  extent  and 
boundaries  of  the  police  power,  and  however  difficult  it  may  be  to 
render  a  satisfactory  definition  of  it,  there  seems  to  be  no  doubt 
that  it  does  extend  to  the  protection  of  the  lives,  health,  and  prop- 
erty of  the  citizens,  and  to  the  preservation  of  good  order  and  the 
public  morals.  The  legislature  cannot,  by  any  contract,  divest  itself 
of  the  power  to  provide  for  these  objects.  They  belong  emphati- 
cally to  that  class  of  objects  which  demand  the  application  of  the 
maxim,  salus  populi  suprcma  lex;  and  they  are  to  be  attained  and 
provided  for  by  such  appropriate  means  as  the  legislative  discretion 
may  devise.  That  discretion  can  no  more  be  bargained  away  than 
the  power  itself.     Boyd  v.  Alabama  (94  U.  S.  645). 

Since  we  have  already  held  in  the  case  of  Bartemeyer  v.  Iowa, 
that  as  a  measure  of  police  regulation,  looking  to  the  preservation 
of  public  morals,  a  state  law  prohibiting  the  manufacture  and  sale 
of  intoxicating  liquors  is  not  repugnant  to  any  clause  of  the  con- 
stitution of  the  United  States,  we  see  nothing  in  the  present  case 
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that  can  afford  any  sufficient  ground  for  disturbing  the  decision  of 
the  Supreme  Court  of  Massachusetts. 

Of  course,  we  do  not  mean  to  lay  down  any  rule  at  variance  with 
what  this  court  has  decided  with  regard  to  the  paramount  authority 
of  the  constitution  and  laws  of  the  United  States,  relating  to  the 
regulation  of  commerce  with  foreign  nations  and  among  the  several 
state's,  or  otherwise.  Brown  v.  Maryland  (12  Wheat.  419) ;  License 
Cases  (5  How.  504)  ;  Passenger  Cases  (7  id.  283)  ;  Henderson  v. 
Mayor  of  New  York  (92  U.  S.  259)  ;  Chy  Lung  v.  Freeman  (id. 
2/5) ;  Railroad  Company  v.  Husen  (95  id.  465).  That  question  does 
not  arise  in  this  case. 

Judgment  affirmed. 


Commonwealth  v.  Eastern  Railroad  Company. 

Keane  V,  Same. 

103  Massachusetts  Reports  254  (1869). 

The  first  case  was  an  action  of  tort  on  the  St.  of  1868,  c.  89, 
which  was  passed  March  27th  of  that  year,  and  is  printed  in  the 
margin,*  against  a  railroad  company  incorporated  by  the  St.  of  1836^ 
c.  232,  to  recover  $400  for  the  delay  of  the  defendants  for  two 
months  to  establish  a  station  at  Knight's  Crossing  in  Newbury. 
Writ  dated  September  16,  1868.  The  answer  alleged  that  the  St. 
of  1868,  c.  89,  was  unconstitutional.  The  case  was  submitted  to 
the  judgment  of  the  Superior  Court,  and  on  appeal,  of  this  court, 
upon  the  pleadings  and  these  facts  agreed: 

"  It  is  agreed  that,  since  the  passage  of  the  St.  of  1868,  c.  89,  the 
defendants  did  not,  prior  to  the  date  of  this  writ,  take  any  steps 
by  way  of  compliance  with  the  provisions  of  said  act;  that  they 
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'Section  i.  The  Eastern  Railroad  Company  is  hereby  required  to  estab- 
lish and  maintain,  on  the  line  of  its  railroad  at  Knight's  Crossing,  so  called, 
in  the  town  of  Newbury,  a  flag  station ;  and  to  erect  at  said  place  a  station- 
house  reasonably  commodious  for  the  use  of  passengers  and  the  accommo- 
dation of  freight,  at  which  at  least  two  trains  each  way  shall  stop  each  day, 
upon  the  proper  signals  being  made ;  and  said  company  is  hereby  authorized 
to  take  such  land  as  shall  be  necessary  for  the  erection  of  such  station-house, 
and  for  approaches  thereto,  under  the  provisions  of  the  sixty-third  chapter 
of  the  General  Statutes. 

"Section  2.  Said  station-house  shall  be  ready  for  the  accommodation  of 
passengers  and  freight  by  the  first  day  of  July  next,  and  said  Eastern  Rail- 
road Company  shall  forfeit  and  pay  the  sum  of  two  hundred  dollars  for 
each  month's  delay  in  the  establishment  of  said  station  after  said  first  day 
of  July,  to  be  recovered  to  the  use  of  the  Commonwealth. 

"Sbction  3.    This  act  shall  take  effect  upon  its  passage." 
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did  not  erect  any  station-house  at  the  place  named  in  said  act, 
and  have  never  caused  any  trains  to  stop  at  said  place;  and  that 
they  have  never  advertised  or  in  any  way  recognized  Knight's 
Crossing  as  a  station  or  place  for  the  stopping  of  trains  whether 
signalled  or  otherwise.  It  is  further  agreed  that  the  plaintiffs  have 
no  evidence  that  any  person  ever  offered  himself  as  a  passenger  at 
said  station,  or  that  any  freight  was  ever  offered  there  for  car- 
riage ;  but  it  is  agreed  also  that  the  defendants  have  never  made  any 
provisions  for  receiving  passengers  or  freight  there." 

Chapman,  C.  J. :  By  the  St.  of  1868,  c.  89,  the  defendants  are 
required  to  establish  a  flag  station  on  their  railroad  at  Knight's 
Crossing  in  Newbury,  and  erect  there  a  station-house  at  which  at 
least  two  trains  each  way  and  each  day  shall  stop.  The  statute  has 
not  been  complied  with,  and  the  defendants  contend  that  it  is  un- 
constitutional. The  defendants  were  chartered  April  14,  1836, 
subject  to  the  provision  in  the  Revised  Statutes  that  every  act  of 
incorporation  passed  since  March  11,  1831,  shall  at  all  times  be 
subject  to  amendment,  alteration,  or  repeal  at  the  pleasure  of  the 
legislature  (Rev.  Sts.  c.  44.  §  23;  re-enacted  by  Gen.  Sts.  c.  68, 
§  41),  and  to  the  provisions  of  the  39th  chapter  of  the  Revised 
Statutes. 

The  defendants  say  that  the  act  of  1868  violates  the  contract  made 
with  them  by  the  commonwealth;  and  requires  them  to  expend 
their  property  for  an  assumed  public  use  without  compensation, 
contrary  to  the  constitutions  of  the  United  States  and  of  this  state. 

That  such  a  charter  is  a  contract  is  not  denied.  It  was  so  held 
in  Dartmouth  College  v,.  Woodward  (4  Wheat.  518) ;  and  charters 
are  habitually  spoken  of  as  contracts.  In  Blakentore  v.  Glamor- 
ganshire  Canal  Navigation  (i  Myl.  &  K.  154),  Lord  Eldon  said 
he  regarded  them  all  in  the  light  of  contracts  made  by  the  legis- 
lature on  behalf  of  every  person  interested  in  anything  to  be  done 
under  them.  In  respect  to  charters  for  railroads,  both  the  legis- 
lature and  the  corporation  act  as  trustees  of  the  public  interest  to 
some  extent;  for  the  corporation  is  intrusted  with  the  exercise  of 
the  right  of  eminent  domain,  which  is  in  its  nature  a  public  right, 
and  is  not  to  be  sacrificed  to  uses  that  are  exclusively  private.  The 
private  interests  of  the  stockholders  are  likely  to  have  a  controlling 
influence  with  the  officers  of  the  company,  and  it  is  important  that 
the  legislature  should  possess  the  power  to  prevent  abuses  to  which 
this  influence  may  lead.  To  some  extent  they  would  possess  such 
a  power  without  any  clause  in  the  charter  reserving  it.  But  to 
define  their  rights  more  clearly,  the  clause  has  been  introduced 
reserving  to  them  the  power  to  alter,  amend,  and  repeal.  This 
clause   constitutes   a  part   of   the   express    contract  between   the 
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legislature  and  the  corporation.  The  question  arising  in  the  present 
case  is,  whether  the  act  of  1868  above  referred  to  is  within  the 
fair  interpretation  of  this  clause.  In  several  cases  this  clause  has 
been  the  subject  of  discussion.  In  Roxbury  v.  Boston  &  Provi- 
dence Railroad  Co.  (6  Cush.  424,  432),  it  was  said  by  the  court 
that  the  clause  authorized  the  legislature  to  make  reasonable  altera- 
tions and  amendments,  and  it  was  held  that  the  St.  of  1842,  c.  22, 
which  authorized  county  commissioners,  upon  the  application  of 
the  selectmen,  etc.,  to  alter  or  lower  roads  so  as  to  prevent  cross- 
ings at  the  same  grade  with  a  railroad,  and  to  require  the  cor- 
poration to  pay  the  expense  with  costs,  was  a  valid  act.  It  is  true 
that  it  was  a  general  act;  but  it  required  corporations  to  expend 
money  for  the  benefit  of  the  public  and  without  any  apparent  equiva- 
lent to  themselves,  except  to  diminish  the  danger  of  collisions  with 
travelers  on  the  highway.  In  Fitchhurg  Railroad  Co,  v.  Grand 
Junction  Railroad  &  Depot  Co.  (4  Allen,  198,  205),  the  clause  was 
applied  to  special  statutes  of  1856,  c.  296,  and  1857,  c.  128,  which 
required  the  Fitchburg,  the  Grand  Junction,  and  the  Boston  and 
Lowell  Railroad  corporations  to  make  expensive  changes  at  their 
crossings,  and  to  erect  a  bridge  of  specified  dimensions  and  ma- 
terials, and  construct  a  connecting  track,  and  which  directed  how 
the  work  should  be  superintended,  and  how  the  expense  should 
be  apportioned.  The  court  held  that  under  this  clause  the  changes 
were  rightly  ordered,  and  that  the  legislature  might  prescribe  by 
whom,  in  what  manner,  and  under  whose  supervision  the  work 
should  be  accomplished,  and  in  what  proportions  according  to 
their  respective  interests  it  should  be  paid  for  by  the  parties  affected 
by  it.  As  these  are  special  acts  directing  expensive  changes  at  a 
particular  locality,  the  present  case  seems  to  be  covered  by  that. 

But  independently  of  the  authority  of  those  cases,  it  seems  to  us 
that  the  clause  was  intended  to  provide  for  such  a  case  as  the 
present.  If  the  directors  of  a  railroad  were  to  find  it  for  the  in- 
terest of  the  stockholders  to  refuse  to  carry  any  freight  or  passen- 
gers except  such  as  they  might  take  at  one  end  of  the  road  and 
carry  entirely  through  to  the  other  end,  and  were  to  refuse  to 
establish  any  way  stations  or  do  any  business  for  that  reason, 
though  the  road  passed  for  a  long  distance  through  a  populous 
part  of  the  state,  this  would  be  a  case  manifestly  requiring  and 
authorizing  legislative  interference  under  the  clause  in  question. 
.\nd  on  the  same  ground,  if  they  refuse  to  provide  reasonable 
accommodation  for  the  people  of  any  smaller  locality,  the  legis- 
lature may  reasonably  alter  and  modify  the  discretionary  power 
which  the  charter  confers  upon  the  directors,  so  as  to  make  the 
duty  to  provide  the  accommodation  absolute.     Whether  a  reason- 
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able  ground  for  interference  is  presented  in  any  particular  case  is 
for  the  legislature  to  determine;  and  their  determination  on  this 
point  must  be  conclusive. 

The  objection  that  it  takes  the  property  of  the  company  and  ap- 
propriates it  to  the  benefit  of  others  is  not  valid.  The  depot  which 
they  are  required  to  build  is  to  be  their  own,  like  all  the  other 
depots,  and  their  compensation  for  all  their  outlays  is  in  their 
freights  and  fares.  If  the  act  required  them  to  build  a  structure  for 
the  private  benefit  of  others  exclusively,  and  having  no  connection 
with  the  business  of  their  road,  the  case  might  be  within  the  prin- 
ciple stated  in  Commonwealth  v.  Essex  Co.  (13  Gray,  239,  253),  as 
it  would  take  away  their  property  or  rights  which  had  become  vested 
under  a  legitimate  exercise  of  the  power  granted  them.  It  was 
there  held  that  an  act  requiring  a  water-power  company  to  erect 
a  fish-way  in  their  dam  was  void.  But  the  act  upon  which  this 
action  is  brought  is  not  subject  to  such  an  objection.  It  is  a 
modification  of  the  charter,  within  the  fair  interpretation  of  the 
power  reserved  to  the  legislature  in  the  charter,  and  merely  requires 
them  to  provide  what  the  legislature  regards  as  a  reasonable  ac- 
commodation to  the  public  in  a  particular  locality  where  they  are 
using  property  which  they  have  taken  for  that  purpose. 

Judgment  for  the  commonwealth. 

The  second  case,  which  was  argued  at  the  same  time,  was  a  peti- 
tion, filed  January  16,  1869,  by  George  W.  Keene  and  more  than 
twenty-five  other  legal  voters  of  the  city  of  Lynn,  under  the  St. 
of  1868,  c.  348,  (which  was  passed  June  11  of  that  year,  and  is 
printed  in  the  margin),^  alleging  that  the  Eastern  Railroad  Com- 


* "  Section  i.  The  Eastern  Railroad  Company  is  hereby  required  to  erect 
a  new  station-house,  and  to  maintain  the  same  on  said  railroad  at  the  central 
station  on  Central  Square  in  Lynn,  reasonably  commodious  for  the  use  of 
passengers,  together  with  sufficient  platforms,  and  containing  a  ticket-office 
and  separate  apartments  for  men  and  women;  and  said  company  is  hereby 
authorized  to  take  such  land  as  may  be  necessary  for  the  erection  of  said 
station-house,  with  proper  approaches  thereto,  under  the  provisions  of  the 
statutes  authorizing  railroad  corporations  to  take  land  for  the  construction 
of  railroads. 

"  Section  2.  In  case  of  neglect  or  failure  of  said  corporation  to  erect 
such  station-house,  as  aforesaid,  within  six  months  from  the  passage  of  this 
act,  the  Supreme  Judicial  Court  may,  on  the  application  of  any  twenty-five 
legal  voters  in  the  city  of  Lynn,  and  notice  to  said  corporation,  appoint  three 
commissioners  at  the  expense  of  said  corporation,  who  shall  decide  all  ques- 
tions relating  thereto  that  may  arise  between  the  parties ;  and  the  said  court 
or  any  judge  thereof  shall  have  full  power  and  authority  to  make  any 
decisions  or  pass  any  orders  in  the  premises  that  may  be  suitable,  to  compel 
a  specific  performance  of  the  requirements  of  this  act. 

"  Section  3.    This  act  shall  take  effect  upon  its  passage." 
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pany,  though  often  requested  to  erect  a  new  station  house  in  Lynn 
in  compliance  with  section  i  of  that  statute,  and  to  do  the  other  acts 
thereby  authorized  or  required,  had  wholly  neglected  and  refused 
so  to  do,  and  praying  therefore  "  that  three  commissioners  may  be 
appointed  at  the  expense  of  said  corporation,  with  instructions  to 
hear  the  parties  and  to  decide  all  questions  relating  to  the  erection 
of  said  station  house  that  may  arise  between  the  parties ;  and  that 
such  orders  may  be  passed  as  may  be  suitable  to  compel  a  specific 
performance  by  said  corporation  of  the  requirements  of  said  act; 
and  for  such  other  relief  in  the  premises  as  may  be  just  and  proper." 

Notice  was  given  to  the  railroad  corporation,  and  it  appeared  and 
made  answer,  admitting  that  it  had  not  erected  a  new  station  house 
in  Lynn  as  directed  to  do  by  the  statute,  but  denying  that  the 
statute  was  constitutional,  and  that  the  court  had  any  jurisdiction  or 
authority  in  the  premises. 

By  agreement  of  the  parties,  the  case  was  reserved  by  Gray,  J., 
for  the  determination  of  the  full  court,  upon  the  petition  and  answer 
'*with  like  effect  as  if  the  same  were  a  bill  and  answer  in  equity." 

By  the  Court  :  The  statute  is  constitutional  and  valid,  for  the 
reasons  stated  in  the  opinion  in  Commonwealth  v.  Eastern  Railroad 
road  Company. 

Prayer  of  petition  granted ;  commissioners  to  be  appointed. 

Limitations  upon. —  But  there  are  limits  to  this  power.  Numerous  cases 
uphold  the  statement  that  the  power,  if  exercised,  must  be  reasonable  and 
necessary. 

"  It  seems  to  be  universally  agreed  that  there  are  two  limitations  upon 
the  police  power  of  the  legislature:  (i)  That  the  subject  of  its  exercise  must 
have  some  relation  to  the  peace,  the  health,  the  good  order,  or  the  morals  of 
the  community;  and  (2)  that  it  must  be  exercised,  at  least  apparently  or 
presumptively,  upon  grounds  which  are  reasonable  and  necessary."  4  Thomp- 
son, f  5478,  and  cases  cited. 

It  has  been  held  that  the  power  properly  extends  to  the  preservation  of 
health,  as  in  laws  regarding  foods,  drinks,  water  supplies,  fire  limits,  etc.; 
to  morality,  as  in  gambling,  lotteries,  local  option,  etc.;  to  the  emplo3rment 
of  women  and  children ;  to  the  protection  of  labor  as  evidenced  by  the  lien 
laws,  hours  for  labor,  wages  paid  by  municipalities,  etc. ;  to  protection  of 
property,  both  real  and  personal;  to  the  regulation  of  insurance  rates,  re- 
serves, etc. ;  and  in  the  matter  of  railroads,  to  regulations  affecting  the  loca- 
tion and  condition  of  stations,  speed  of  the  trains,  grades,  heating,  lighting, 
color  blindness,  and  the  fixing  of  tolls  and  charges. 

It  is  in  this  last,  the  fixing  of  tolls  and  charges,  that  limitations  have  been 
found,  beyond  which  the  police  power  cannor  go.  "This  power  to  regulate 
is  not  a  power  to  destroy,  and  limitation  is  not  the  equivalent  of  confiscation. 
Under  pretense  of  regulating  fares  and  freights,  the  state  cannot  require  a 
railroad  corporation  to  carry  persons  or  propert>'  without  reward;  neither 
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can  it  do  that  which  in  law  amounts  to  a  taking  of  private  property  for 
public  use  without  compensation  or  without  due  process  of  law/'  Railroad 
Commission  Cases,  116  U.  S.  307.  See  also  Chicago,  etc.,  Ry.  Co.  v.  Minn,, 
134  id.  418;  Grand  Trunk,  etc,  Ry.  Co.  v.  Wellman,  143  id.  339;  Reagan 
V.  Farmers,  etc,  Co.,  154  id.  362. —  Ed. 

V.  The  Power  of  Eminent  Domain. 

See  West  River  Bridge  v.  Dix,  reported  on  page  — . 

VI.   Taxation. 

"Taxes  are  defined  to  be  burdens  or  charges  imposed  by  the  legislative 
power  upon  persons  or  property  to  raise  money  for  public  purposes. 

"  The  power  to  tax  rests  upon  necessity,  and  is  inherent  in  every  sov- 
ereignty. The  legislature  of  every  free  state  will  possess  it  under  the  general 
grant  of  legislative  power,  whether  particularly  specified  in  the  constitution 
among  the  powers  to  be  exercised  by  it  or  not."  Cooley's  Const.  Lim.,  6th 
ed.,  587. 

"While  taxation  is  in  general  necessary  for  the  support  of  government, 
it  is  not  part  of  the  government  itself.  Government  was  not  organized  for 
the  purpose  of  taxation,  but  taxation  may  be  necessary  for  the  purposes  of 
government.  As  such,  taxation  becomes  an  incident  to  the  exercise  of  rhe 
legitimate  functions  of  government,  but  nothing  more.  No  government 
dependent  on  taxation  for  support  can  bargain  away  its  whole  power  of 
taxation,  for  that  would  be  substantially  abdication.  All  that  has  been 
determined  thus  far  is,  that  for  a  consideration  it  may,  in  the  exercise  of 
a  reasonable  discretion,  and  for  the  public  good,  surrender  a  part  of  its 
power  in  this  particular."    Waite,  Ch.  J.,  in  Stone  v.  Mississippi,  loi  U.  S.  814. 

"  There  are  eight  methods  of  taxing  capital  stock  of  corporations,  to  wit : 
(i)  A  tax  upon  the  capital  stock  when  the  company  during  any  year  makes 
dividends  to  six  per  cent,  or  more  on  the  par  value  of  its  capital  {People  v. 
Horn  Silver  M.  Co.,  105  N.  Y.  76) ;  (2)  a  tax  upon  the  whole  capital  stock 
at  par  (N.  J.  Law,  April  18,  1884)  ;  (3)  upon  the  capital  stock  at  its  actual 
cash  or  market  value  (Ind.  R.  S.  1887,  S  6357;  111.  R.  S.  ch.  120,  I  3)  ; 
(4)  upon  so  much  of  the  capital  stock  as  has  been  subscribed  and  paid  in 
(Md.  Laws,  1878,  ch.  178)  ;  (5)  upon  the  capital  stock  plus  the  bonded 
debt  of  the  company  at  market  value  {Lehigh  Valley  Ry.  Co.  v.  Common^ 
wealth,  I2g  Pa.  St.  429)  ;  (6)  upon  the  capital  stock  plus  the  total  debt» 
both  funded  and  floating  (Conn.  C.  S.,  §  3919) ;  (7)  upon  the  capital  stock 
less  property  otherwise  taxed  (N.  Y.  Laws,  1837,  ch.  456,  §  3;  Ala.  Code^ 
§  453,  subd.  9)  ;  (8)  upon  the  capital  stock  less  the  indebtedness  of  the  cor- 
poration {People  V.  Coleman,  i  N.  Y.  Supp.  666)."  Beach  on  Private  Corp., 
§  802.— Ed. 


Farrington  v.  Tennessee.^ 

95  United  States  Reports  679  (1877). 

The  U.  &  P.  Bank  of  Memphis  was  organized  under  a  charter 
granted  by  the  legislature  of  Tennessee  in  1858  and  amended  in 

*  Facts  condensed. 
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1869.  A  section  of  the  amendment  provides  that  "  said  company 
shall  pay  to  the  state  an  annual  tax  of  one-half  of  one  per  cent,  on 
each  share  of  the  capital  stock  subscribed,  which  shall  be  in  lieu  of 
all  other  taxes."  By  an  act  of  1870  it  was  provided  that  "  all  shares 
of  stock  in  any  bank,  institution  or  company,  shall  be  valued  and 
assessed,  and  subject  to  taxation."  The  bank  paid  its  tax  for  the 
year  1872.  Wood  owned  fifty  shares  of  the  stock,  which  the  state 
and  the  county  severally  claimed  the  right  to  assess  and  tax.  Wood 
resisted  payment,  claiming  that  the  act  in  question  impaired  the 
obligation  of  the  contract  between  the  state  and  the  bank. 

The  state  supreme  court  adjudged  the  taxes  valid;  this  is  the 
error  assigned. 

Mr.  Justice  Swayne.  *  *  ♦  This  case  turns  upon  the  con- 
struction to  be  given  to  the  tenth  section  of  the  charter  of  the  bank. 
Our  attention  has  been  called  to  nothing  else. 

The  exercise  of  the  taxing  power  is  vital  to  the  functions  of 
government.  Except  where  specially  restrained  the  states  possess  it 
to  the  fullest  extent.  Prima  facie  it  extends  to  all  property,  cor- 
poreal and  incorporeal,  and  to  every  business  by  which  livelihood  or 
profit  is  sought  to  be  made  within  their  jurisdiction.  When  ex- 
emption is  claimed  it  must  be  shown  indubitably  to  exist.  At  the 
outset  every  presumption  is  against  it.  A  well-founded  doubt  is 
fatal  to  the  claim.  It  is  only  when  the  terms  of  the  concession  are 
too  explicit  to  admit  fairly  of  any  other  construction  that  the  propo- 
sition can  be  supported.  West  Wisconsin  Railway  v.  Board  of 
Supervisors,  93  U.  S.  595 ;  Tucker  v.  Ferguson,  22  Wall.  527. 

Can  the  exemption  here  in  question,  examined  by  the  light  of 
these  rules,  be  held  valid? 

Upon  looking  into  the  section  several  things  clearly  appear : 

I.  The  tax  specified  is  upon  each  share  of  the  capital  stock,  and 
not  upon  the  capital  stock  itself.  2.  It  is  upon  each  share  sub- 
scribed. Nothing  is  said  about  what  is  paid  in  upon  it.  That  is 
immaterial.  The  fact  of  subscription  is  the  test,  and  that  alone  is 
sufficient.  3.  This  tax  is  declared  to  be  "  in  lieu  of  all  other  taxes." 
Such  was  the  contract  of  the  parties. 

The  capital  stock  and  shares  of  the  capital  stock  are  distinct 
things.  The  capital  stock  is  the  money  paid  or  authorized  or  re- 
quired to  be  paid  in  as  the  basis  of  the  business  of  the  bank,  and  the 
means  of  conducting  its  operations.  It  represents  whatever  it  may 
be  invested  in.  If  a  large  surplus  be  accumulated  and  laid  by,  that 
does  not  become  a  part  of  it.  The  amount  authorized  can  not  be 
increased  without  proper  legal  authority.  If  there  be  losses  which 
inipair  it,  there  can  be  no  formal  reduction  without  the  like  sanction. 
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Xo  power  to  increase  or  diminish  it  belongs  inherently  to  the  corpo- 
ration. It  is  a  trust  fund  held  by  the  corporation  as  a  trustee.  It 
is  subject  to  taxation  like  other  property.  If  the  bank  fail,  equity 
may  lay  hold  of  it,  administer  it,  pay  the  debts,  and  give  the 
residuum,  if  there  be  any,  to  the  stockholders.  If  tlie  corporation 
be  dissolved  by  judgment  of  law,  equity  may  interpose  and  perform 
the  same  functions.  Wood  v.  Dummer,  3  Mason,  308;  Curran  v. 
Arkansas,  15  How.  304;  Gordon  v.  The  Appeal  Tax  Court,  3  How. 
133;  People  V.  The  Commissioners,  4  Wall.  244;  Van  Allen  v.  The 
Assessors,  3  Wall.  573 ;  Queen  v.  Arnaud,  9  Ad.  &  E.  (N.  S.)  806; 
Bank  Tax  Cases,  2  Wall.  200. 

The  shares  of  the  capital  stock  are  usually  represented  by  certifi- 
cates. Every  holder  is  a  cestui  que  trust  to  the  extent  of  his  owner- 
ship. The  shares  are  held  and  may  be  bought  and  sold  and  taxed 
like  other  property.  Each  share  represents  an  aliquot  part  of  the 
capital  stock.  But  the  holder  can  not  touch  a  dollar  of  the  principal. 
He  is  entitled  only  to  share  in  the  dividends  and  profits.  Upon  the 
dissolution  of  the  institution,  each  shareholder  is  entitled  to  a  pro- 
portionate share  of  the  residuum  after  satisfying  all  liabilities.  The 
liens  of  all  creditors  are  prior  to  his.  The  corporation,  though 
holding  and  owning  the  capital  stock,  can  not  vote  upon  it.  It  is 
the  right  and  the  duty  of  the  shareholders  to  vote.  They  in  this 
way  give  continuity  to  the  life  of  the  corporation,  and  may  thus 
control  and  direct  its  management  and  operations.  The  capital  stock 
and  the  shares  may  both  be  taxed,  and  it  is  not  double  taxation. 
The  bank  may  be  required  to  pay  the  tax  out  of  its  corporate  funds, 
or  be  authorized  to  deduct  the  amount  paid  for  each  stockholder 
out  of  his  dividends.  Angell  &  A.  on  Corp.,  sections  556,  557; 
Union  Bank  v.  The  State,  9  Yerg.  (Tenn.)  489;  Van  Allen  v.  The 
Assessors,  supra;  Bradley  v.  The  People,  4  Wall,  459;  Queen  v. 
Arnaud,  supra;  National  Bank  v.  Commonwealth,  9  Wall.  353 ;  The 
State  V.  Branin,  3  Zab.  (N.  J.)  484;  M'Culloch  v.  Maryland,  4 
Wheat.  316. 

There  are  other  objects  in  this  connection  liable  to  taxation.  It 
mav  be  well  to  advert  to  some  of  them. 

1.  The  franchise  to  be  a  corporation  and  exercise  its  powers  in 
the  prosecution  of  its  business.  Burroughs  on  Taxation,  §  85 ; 
Hamilton  v.  Massachusetts,  6  Wall.  632;  Wilmington  Railroad  v. 
Reid,  13  Wall.  264. 

2.  Accumulated  earnings.  The  State  v.  Utter,  34  N.  J.  L.  489 ; 
The  St.  Louis  Mutual  Insurance  Co,  v.  Charles,  47  Mo.  462. 

3.  Profits  and  dividends.  The  Attorney-General  v.  Bank,  etc.,  4 
Jones  (N.  C)  Eq.  287. 
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4.  Real  estate  belonging  to  the  corporation  and  necessary  for  its 
business.  Wilmington  Railroad  y.  Reid,  supra;  The  Bank  of  Cape 
Fear  v.  Edwards,  5  Ired.  (N.  C.)  L.  516. 

5.  Banks  and  bankers  are  taxed  by  the  United  States : 

I.  On  their  deposits.  2.  On  the  capital  employed  in  their  busi- 
ness. 3.  On  their  circulation.  4.  On  the  notes  of  every  person  or 
state  bank  used  and  paid  out  for  circulation.    Rev.  St.  674,  et  seq. 

The  states  are  permitted,  in  addition,  to  tax  the  shares  of  the 
national  banks.     Rev.  St.  1015. 

This  enumeration  shows  the  searching  and  comprehensive  tax- 
ation to  which  such  institutions  are  subjected,  where  there  is  no 
protection  by  previous  compact. 

Unrestrained  power  to  tax  is  power  to  destroy.  M'Culloch  v. 
Maryland,  supra. 

When  this  charter  was  granted  the  state  might  have  been  silent  as 
to  taxation.  In  that  case,  the  power  would  have  been  unfettered. 
The  Providence  Bank  v.  Billings,  4  Pet.  514.  It  might  have  reserved 
the  power  as  to  some  things,  and  yielded  it  as  to  others.  It  had 
the  power  to  make  its  own  terms,  or  to  refuse  the  charter.  It  chose 
to  stipulate  for  a  specified  tax  on  the  shares,  and  declared  and 
bound  itself  that  this  tax  should  be  "  in  lieu  of  all  other  taxes." 

There  is  no  question  before  us  as  to  the  tax  imposed  on  die  shares 
by  the  charter.  But  the  state  has  by  her  revenue  law  imposed  an- 
other and  an  additional  tax  on  these  iame  shares.  This  is  one  of 
those  "  other  taxes  "  which  it  had  stipulated  to  forego.  The  iden- 
tity of  the  thing  doubly  taxed  is  not  affected  by  the  fact  that  in  one 
case  the  tax  is  to  be  paid  vicariously  by  the  bank,  and  in  the  other 
by  the  owner  of  the  share  himself.  The  thing  thus  taxed  is  still  the 
same,  and  the  second  tax  is  expressly  forbidden  by  the  contract  of 
the  parties.  After  the  most  careful  consideration,  we  can  come  to 
no  other  conclusion.  Such,  we  think,  must  have  been  the  under- 
standing and  intent  of  the  parties  when  the  charter  was  granted  and 
the  bank  organized.  Any  other  view  would  ignore  the  covenant 
that  the  tax  specified  should  be  '*  in  lieu  of  all  other  taxes."  It 
would  blot  those  terms  from  the  context,  and  construe  it  as  if  they 
were  not  a  part  of  it.     *     *     *  1 

Reversed.  

People  ex  rel.  The  Uniox  Trust  Co.  v.  Coleman.* 

126  New  York  Reports  433  (1891). 

This  is  an  appeal  from  a  judgment  dismissing  a  writ  of  certiorari 
to  review  an  assessment  of  relator  company's  capital.  The  company 


*Thc  dissenting  opinion  of  Mr.  Justice  Strong  is  omitted. 
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showed  that  all  its  capital  stock  and  surplus  were  invested  in  United 
States  securities  and  therefore  exempt.  The  commissioners  held 
that  the  capital  stock,  the  actual  value  of  which  they  were  to  assess, 
was  the  shares,  and  they  ascertained  the  value  of  said  shares  by 
multiplying  the  nominal  capital  by  the  market  price  of  the  shares, 
and  deducting  therefrom  ten  per  cent,  of  the  nominal  capital,  the 
assessed  value  of  the  real  estate  and  the  investments  in  the  United 
States  securities. 

Finch,  J.  The  relator  has  been  assessed  upon  an  "  actual  value  " 
of  its  capital  stock  derived  entirely  from  the  market  value  of  its 
shares.  These  are  selling  at  the  large  premium  of  something  over 
five  hundred  dollars  for  each  share  of  one  hundred  dollars,  and  the 
assessors  have  concededly  taken  that  valuation,  or  the  principal  part 
thereof,  as  the  *'  actual  value "  of  the  company's  stock  liable  to 
taxation,  instead  of  its  own  proved  and  established  value.  The 
relator  challenges  the  assessment,  and  through  all  the  proceeding 
has  persistently  raised  and  pressed  the  inquiry,  not  so  much  as  to 
the  mode  or  manner  of  ascertaining  value,  but  rather  as  to  what  is 
the  precise  thing  to  be  valued,  whether  the  capital  stock  of  the  com- 
pany or  the  capital  stock  held  in  shares  by  the  corporators.  If  these 
are  the  same,  or  in  any  just  sense  equivalents,  either  might  be  valued 
without  substantial  error,  but  if  they  are  not  such  we  must  determine 
which  is  to  be  valued  before  we  can  solve  the  problem  of  how  to 
value  it. 

Now  it  is  certain  that  the  two  things  are  neither  identical  nor 
equivalents.  The  capital  stock  of  a  company  is  one  thing,  that  of 
the  shareholders  is  another  and  a  different  thing.  That  of  the  com- 
pany is  simply  its  capital,  existing  in  money  or  property,  or  both  ; 
while  that  of  the  shareholders  is  representative,  not  merely  of  that 
existing  and  tangible  capital,  but  also  of  surplus,  of  dividend  earn- 
ing power,  of  franchise  and  the  good  will  of  an  established  and 
prosperous  business.  The  capital  stock  of  the  company  is  owned 
and  held  by  the  company  in  its  corporate  character ;  the  capital  stock 
of  the  shareholders  they  own  and  hold  in  different  proportions  as 
individuals.  The  one  belongs  to  the  corporation,  the  other  to  the 
corporators.  The  franchise  of  the  company,  which  may  be  deemed 
its  business  opportunity  and  capacity,  is  the  property  of  the  corpo- 
ration, but  constitutes  no  part  or  element  of  its  capital  stock,  while 
the  same  franchise  does  enter  into  and  form  part,  and  a  very 
essential  part,  of  the  shareholder's  capital  stock.  While  the  nominal 
or  par  value  of  the  capital  stock  and  of  the  share  stock  are  the  same, 
the  actual  value  is  often  widely  different.  The  capital  stock  of  the 
company  may  be  wholly  in  cash  or  in  property,  or  both,  which  may 
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be  counted  and  valued.  It  may  have  in  addition  a  surplus,  con- 
sisting of  some  accumulated  and  reserved  fund,  or  of  undivided 
profits,  or  both,  but  that  surplus  is  no  part  of  the  company's  capital 
stock,  and,  therefore,  is  not  itself  capital  stock.  The  capital  can  not 
be  divided  and  distributed ;  the  surplus  may  be.  But  that  surplus 
does  enter  into  and  form  part  of  the  share  stock,  for  that  represents 
and  absorbs  into  its  own  value  surplus  as  well  as  capital,  and  the 
franchise  in  addition.  So  that  the  property  of  every  company  may 
consist  of  three  separate  and  distinct  things,  which  are  its  capital 
stock,  its  surplus,  its  franchise',  but  these  three  things,  several  in 
the  ownership  of  the  company,  are  united  in  the  ownership  of  the 
shareholders.  The  share  stock  covers,  embraces,  represents  all  three 
in  their  totality,  for  it  is  a  business  photograph  of  all  the  corporate 
possessions  and  possibilities.  A  company  also  may  have  no  surplus, 
but,  on  the  contrary,  a  deficiency  which  works  an  impairment  of  its 
capital  stock.  Its  actual  value  is  then  less  than  its  nominal  or  par 
value,  while  yet  tfie  share  stock,  strengthened  by  hope  of  the  future 
and  the  support  of  earnings,  may  be  worth  its  par,  or  even  more. 
And  thus  the  two  things  —  the  company's  capital  stock  and  the 
shareholder's  capital  stock  —  are  essentially  and  in  every  material 
respect  different.  They  differ  in  their  character,  in  their  elements, 
in  their  ownership  and  in  their  values.  How  important  and  vital 
the  diflFerence  is  became  evident  in  the  efforts  by  the  state  authorities 
to  tax  the  property  of  the  national  banks.  The  effort  failed,  and 
yet  the  share  stock  in  the  ownership  of  individuals  was  held  to  be 
taxable  as  against  them.  The  corporation  and  its  property  were 
shielded,  but  the  shareholders  and  their  property  were  taxed. 

Now  some  degree  of  confusion  and  trouble  have  come  in  because 
these  two  different  things  are  denominated  alike  capital  stock, 
making  the  expression  sometimes  ambiguous.  It  is  the  important 
and  decisive  phrase  in  the  law  of  1857,  under  which  the  assessment 
here  resisted  was  made,  and  requires  of  us  to  determine  at  the  out- 
set in  which  sense  it  was  used.  The  section  reads  thus:  "The 
capital  stock  of  every  company  liable  to  taxation,  except  such  part 
of  it  as  shall  have  been  excepted  in  the  assessment  roll,  or  shall  have 
been  exempted  by  law,  together  with  its  surplus  profits  or  reserved 
funds  exceeding  10  per  cent,  of  its  capital,  aft^r  deducting  the 
assessed  value  of  its  real  estate  and  all  shares  of  stock  in  other 
corporations  actually  owned  by  such  company  which  are  taxable 
upon  their  capital  stock  under  the  laws  of  this  state,  shall  be 
assessed  at  its  actual  value  and  taxed  in  the  same  manner  as  the 
other  real  and  personal  estate  of  the  county." 
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There  are  reasons  in  abundance  for  the  conclusion  that  by  the 
phrase  *'  capital  stock  "  the  statute  means  not  the  share  stock,  but 
the  capital  owned  by  the  corporation ;  the  fund  required  to  be  paid 
in  and  kept  intact  as  the  basis  of  the  business  enterprise  and  the 
chief  factor  in  its  safety.  One  ample  reason  is  derived  from  the 
fact  that  the  tax  is  assessed  against  the  corporation  and  upon  its 
property  and  not  against  the  shareholders,  and  so  upon  their  prop- 
erty. In  theory  every  tax  is  charged  against  some  person,  natural 
or  artificial,  resident  or  non-resident,  known  or  unknown.  It  is 
assessed,  not  upon  property  irrespective  of  ownership,  but  against 
persons  in  respect  to  their  property  (23  N.  Y.  215),  and  effects  not 
•merely  a  lien,  but  also  a  personal  liability.  On  the  assessment  rolls 
in  this  case  appeared  the  name  of  the  relator  as  the  person  assessed, 
and  the  amount  of  the  tax  became  a  charge  against  it.  Of  course, 
it  could  only  be  assessed  and  taxed  in  respect  to  its  own  property, 
that  which  in  its  corporate  character  it  owned  and  possessed,  and 
so  it  follows  inevitably  that  the  statute  concerns  the  company's 
capital  stock,  that  is,  its  real  and  actual  capital,  and  not  in  any 
respect  the  share  stock  which  it  does  not  own  and  whose  possessors 
have  not  been  assessed. 

Another  reason  is  founded  on  those  terms  of  the  statute  which  in- 
clude and  exclude  respectively  specific  kinds  or  classes  of  property 
in  the  corporate  ownership.  Thus  the  assessment  is  to  be  laid  not 
merely  upon  the  capital  stock  of  "the  corporation,  but  also  upon  its 
surplus.  No  such  explicit  direction  was  necessary,  except  upon  the 
assumption  that  by  the  words  "  capital  stock  "  was  meant  simply 
"  capital,"  which  would  not  include  surplus,  and  so  required  that  it 
be  subjected  by  name  to  the  valuation.  If  the  share  stock  was 
meant  its  value  would  include  surplus  and  make  its  specification 
not  only  needless  but  confusing.  But  while  the  statute  includes 
surplus  by  specific  mention,  it  excludes  franchise  by  omitting  it 
The  omission  of  franchise  is  emphasized  by  the  careful  inclusion  of 
surplus.  It  is  fully  and  definitely  settled  that  the  tax  imposed  by 
the  statute  is  not  upon  franchise.  {People  v.  Comrs.  of  Taxes,  2 
Black.  620.)  But  if  that  be  so,  it  is  not  upon  the  share  stock,  for 
that  represents  the  value  of  the  corporate  franchise  as  a  part  of  the 
total  of  the  corporate  property.  And  so,  both  by  what  it  specifically 
includes  and  silently  excludes,  the  statute  itself  informs  us  that  by 
"  capital  stock  "  it  means  and  intends  the  company's  actual  capital 
paid  in  and  possessed,  and  not  at  all  or  in  any  sense  the  share 
stock.     *     *     * 

Judgment  reversed. 
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Adams  Express  Company  v,  Ohio  State  Auditor.^ 

165  United  States  Reports  194   (1897). 

The  statute  of  the  state  of  Ohio  of  April  27,  1893,  9^  Laws  Ohio 
330  (amended  May  10,  1894,  91  Laws  Ohio  220),  created  a  board 
of  appraisers  and  assessors  and  required  each  telegraph,  telephone 
and  express  company  doing  business  within  the  state  to  make  re- 
turns of  the  number  of  shares  of  its  capital,  the  par  value  and 
market  value  thereof,  its  entire  real  and  personal  property,  and 
where  located  and  the  value  thereof  as  assessed  for  taxation,  its 
gross  receipts  for  the  year  of  business  wherever  done,  and  of  the 
business  done  in  the  state  of  Ohio,  giving  the  receipts  of  each  office 
in  the  state,  and  the  whole  length  of  the  line  of  rail  and  water  routes 
over  which  it  did  business  within  and  without  the  state.  It  required 
the  board  of  assessors  to  "  proceed  to  ascertain  and  assess  the  value 
of  the  property  of  said  express,  telegraph  and  telephone  companies 
in  Ohio,  and  in  determining  the  value  of  the  property  of  said  com- 
panies in  this  state,  to  be  taxed  within  the  state  and  assessed  as 
herein  provided,  said  board  shall  be  guided  by  the  value  of  said 
property  as  determined  by  the  value  of  the  entire  capital  stock  of 
said  companies,  and  such  other  evidence  and  rules  as  will  enable 
said  board  to  arrive  at  the  true  value  in  money  of  the  entire  prop- 
erty of  said  companies  within  the  state  of  Ohio,  in  the  proportion 
which  the  same  bears  to  the  entire  property  of  said  companies,  as 
determined  by  the  value  of  the  capital  stock  thereof,  and  the  other 
evidence  and  rules  as  aforesaid." 

Mr.  Chief  Justice  Fuller.  *  *  *  The  legislation  in  ques- 
tion is  claimed  to  be  repugnant  to  the  Constitution  of  the  United 
States  because  in  violation  of  the  commerce  clause  of  that  instru- 
ment, and  because  operating  to  deprive  appellants  of  their  property 
without  due  process  of  law,  and  of  the  equal  protection  of  the  laws. 
We  assume  that  the  assessments  complained  of  were  made  in  pur- 
suance of  the  definite  rule  or  principle  of  appraisement  recognized 
and  established  by  the  Nichols  law,  as  construed  by  the  supreme 
court  of  Ohio,  and  the  question  is  whether  the  law  prescribing  that 
rule  is  valid  under  the  federal  constitution. 

The  principal  contention  is  that  the  rule  contravenes  the  commerce 
clause  because  the  assessments,  while  purporting  to  be  on  the  prop- 
erty of  complainants  within  the  state,  are  in  fact  levied  on  their  busi- 
ness, which  is  largely  interstate  commerce. 

Although  the  transportation  of  the  subjects  of  interstate  com- 
merce, or  the  receipts  received  therefrom,  or  the  occupation  or  busi- 
ness of  carrying  it  on,  can  not  be  directly  subjected  to  state  taxation, 
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yet  property  belonging  to  corporations  or  companies  engaged  in  such 
commerce  may  be;  and  whatever  the  particular  form  of  the  ex- 
action, if  it  is  essentially  only  property  taxation,  it  will  not  be  con- 
sidered as  falling  within  the  inhibition  of  the  constitution.  Corpo- 
rations and  companies  engaged  in  interstate  commerce  should  bear 
their  proper  proportion  of  the  burdens  of  the  governments  under 
whose  protection  they  conduct  their  operations,  and  taxation  on 
property  collectible  by  the  ordinary  means,  does  not  affect  inter- 
state commerce  otherwise  than  incidentally,  as  all  business  is  affected 
by  the  necessity  of  contributing  to  the  suppibrt  of  government. 
Postal  Telegraph  Cable  Co,  v.  Adams,  155  U.  S.  688. 

As  to  railroad,  telegraph  and  sleeping-car  companies,  engaged  in 
interstate  commerce,  it  has  often  been  held  by  this  court  that  their 
property,  in  the  several  states  through  which  their  lines  or  business 
extended,  might  be  valued  as  a  unit  for  the  purposes  of  taxation, 
taking  into  consideration  the  uses  to  which  it  was  put  and  all  the 
elements  making  up  aggregate  value,  and'  that  a  proportion  of  the 
whole  fairly  and  properly  ascertained  might  be  taxed  by  the  par- 
ticular state  without  violating  any  federal  restriction.  Western 
Union  Telegraph  Co,  v.  Massachusetts,  125  U.  S.  530;  Massor- 
chusetts  v.  Western  Union  Telegraph  Co.,  141  U.  S.  40;  Maine  v. 
Grand  Trunk  Railway,  142  U.  S.  217;  Pittsburgh,  Cincinnati,  etc.. 
Railway  v.  Backus,  154  U.  S.  421 ;  Cleveland,  Cincinnati,  etc..  Rail- 
way v.  Backus,  154  U.  S.  439;  Western  Union  Telegraph  Co.  v. 
Taggart,  163  U.  S.  i ;  Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18.  The  valuation  was,  thus,  not  confined  to  the  wires, 
poles  and  instruments  of  the  telegraph  company;  or  the  roadbed, 
ties,  rails  and  spikes  of  the  railroad  company;  or  the  cars  of  the 
sleeping-car  company;  but  included  the  proportionate  part  of  the 
value  resulting  from  the  combination  of  the  means  by  which  the 
business  was  carried  on,  a  value  existing  to  an  appreciable  extent 
throughout  the  entire  domain  of  operation.  And  it  has  been  de- 
cided that  a  proper  mode  of  ascertaining  the  assessable  value  of  so 
much  of  the  whole  property  as  is  situated  in  a  particular  state,  is, 
in  the  case  of  railroads,  to  take  that  part  of  the  value  of  the  entire 
road  which  is  measured  -by  the  proportion  of  its  length  therein  to 
the  length  of  the  whole.  Pittsburgh,  etc..  Railway  v.  Backus,  154 
U.  S.  421 ;  or  taking  as  the  basis  of  assessment  such  proportion  of 
the  capital  stock  of  a  sleeping-car  company  as  the  number  of  miles 
of  railroad  over  which  its  cars  are  run  in  a  particular  state  bears  to 
the  whole  number  of  miles  traversed  by  them  in  that  and  other 
states.  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18; 
or  such  proportion,  of  the  whole  value  of  the  capital  stock  of  a  tele- 
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^aph  company  as  the  length  of  its  lines  within  a  state  bears  to  the 
length  of  ail  its  lines  everywhere,  deducting  a  sum  equal  to  the 
value  of  its  real  estate  and  machinery  subject  to  local  taxation 
within  the  state.     Western  Union  Tel  Co,  v.  Taggart,  163  U.  S.  i. 

Doubtless  there  is  a  distinction  between  the  property  of  railroad 
and  telegraph  companies  and  that  of  express  companies.  The 
physical  unity  existing  ih  the  former  is  lacking  in  the  latter;  but 
there  is  the  same  unity  in  the  use  of  the  entire  property  for  the 
specific  purpose,  and  there  are  the  same  elements  of  value  arising 
from  such  use. 

The  cars  of  the  Pullman  Company  did  not  constitute  a  physical 
unity,  and  their  value  as  separate  cars  did  not  bear  a  direct  relation 
to  the  valuation  which  was  sustained  in  that  case.  The  cars  were 
moved  by  railway  carriers  under  contract,  and  the  taxation  of  the 
corporation  in  Pennsylvania  was  sustained  on  the  theory  that  the 
whole  property  of  the  company  might  be  regarded  as  a  unit  plant, 
with  a  unit  value,  a  proportionate  part  of  which  value  might  be 
reached  by  the  state  authorities  on  the  basis  indicated. 

Xo  more  reason  is  perceived  for  limiting  the  valuation  of  the 
property  of  express  companies  to  horses,  wagons  and  furniture  than 
that  of  railroad,  telegraph  and  sleeping-car  companies,  to  roadbed, 
rails  and  ties ;  poles  and  wires ;  or  cars.  The  unit  is  a  unit  of  use 
and  management,  and  the  horses,  wagons,  safes,  pouches  and  furni- 
ture ;  the  contracts  for  transportation  facilities :  the  capital  neces- 
sary to  carry  on  business,  whether  represented  in  tangible  or  in- 
tangible property,  in  Ohio,  possessed  a  value  in  combination  and 
from  use  in  connection  with  the  property  and  capital  elsewhere, 
which  could  as  rightfully  be  recognized  in  the  assessment  for  tax- 
ation in  the  instance  of  these  companies  as  the  others. 

We  repeat  that  while  the  unity  which  exists  may  not  be  a  physical 
unity,  it  is  something  more  than  a  mere  unity  of  ownership.  It  is  a 
unity  of  use,  not  simply  for  the  convenience  or  pecuniary  profit  of 
the  owner,  but  existing  in  the  very  necessities  of  the  case  —  resulting 
from  the  very  nature  of  the  business.     *     *     * 

It  is  this  which  enables  the  companies  represented  here  to  charge 
and  receive  within  the  state  of  Ohio  for  the  year  ending  May  I, 
1895,  $282,181,  $358,519  and  $275,446,  respectively,  on  the  basis, 
according  to  thefr  respective  returns,  of  $42,065,  $28,438  and 
S23430,  of  personal  property  owned  in  that  state,  returns  which 
confessedly  do  not,  however,  take  into  account  contracts  for  trans- 
portation and  accompanying  facilities. 

Considered  as  distinct  subjects  of  taxation,  a  horse  i?,  indeed,  a 
horse;  a  wagon,  a  wagon;  a  safe,  a  safe;  a  pouch,  a  pouch;  but 
18 
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how  is  it  that  $23,430  worth  of  horses,  wagons,  safes  and  pouches 
produces  $275,446  in  a  single  year?  Or  $28438  worth,  $358,519? 
The  answer  is  obvious.     *     *     * 

Assuming  the  proportion  of  capital  employed  in  each  of  several 
states  through  which  such  a  company  conducts  its  operations  has 
been  fairly  ascertained,  while  taxation  thereon,  or  determined  with 
reference  thereto,  may  be  said  in  some  sense  to  fall  on  the  business 
of  the  company,  it  is  only  indirectly.  The  taxation  is  essentially  a 
property  tax,  and,  as  such,  not  an  interference  with  interstate  com- 
merce. 

Nor,  in  this  view,  is  the  assessment  on  property  not  within  the 
jurisdiction  of  the  taxing  authorities  of  the  state,  and  for  that 
reason  amounting  to  a  taking  of  property  without  due  process  of 
law.  The  property  taxed  has  its  actual  situs  in  the  state  and  is, 
therefore,  subject  to  the  jurisdiction,  and  the  distribution  among 
the  several  counties  is  a  matter  of  regulation  by  the  state  legis- 
lature. Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18, 
22;  State  Railroad  Tax  Cases,  92  U.  S.  575;  Delaware  Railroad 
Tax,  18  Wall.  206;  Erie  Railway  v.  Pennsylvania,  21  Wall.  492; 
Columbus  Southern  Railway  v.  Wright,  151  U.  S.  470. 

In  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  the  rule  is  con- 
sidered that  personal  property  may  be  separated  from  its  owner  and 
he  may  be  taxed  on  its  account  at  the  place  where  it  is,  although 
not  the  place  of  his  own  domicile,  and  even  if  he  is  not  a  citizen  or 
a  resident  of  the  state  which  imposes  the  tax,  and  the  distinction 
between  ships  and  vessels  and  other  personal  property  is  pointed 
out.  The  authorities  are  largely  examined  and  need  not  be  gone 
over  again. 

There  is  here  no  attempt  to  tax  property  having  a  situs  outside  of 
the  state,  but  only  to  place  a  just  value  on  that  within.  Presump- 
tively all  the  property  of  the  corporation  or  company  is  held  and 
used  for  the  purposes  of  its  business,  and  the  value  of  its  capital 
stock  and  bonds  is  the  value  of  only  that  property  so  held  and 
used.     *     *     * 

The  states  through  which  the  companies  operate  ought  not  to  be 
compelled  to  content  themselves  with  a  valuation  of  separate  pieces 
of  property  disconnected  from  the  plant  as  an  entirety,  to  the  pro- 
portionate part  of  which  they  extend  protection,  and  to  the  divi- 
dends of  whose  owners  their  citizens  contribute.     *     *     * 

We  are,  also,  unable  to  conclude  that  the  classification  of  express 
companies  with  railroad  and  telegraph  companies  as  subject  to  the 
unit  rule,  denies  the  equal  protection  of  the  laws.  That  provision 
in  the  fourteenth  amendment  "  was  not  intended  to  prevent  a  state 
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from  adjusting  its  system  of  taxation  in  all  proper  and  reasonable 
ways,"  nor  was  that  amendment  *'  intended  to  compel  a  state  to 
adopt  an  iron  rule  of  equal  taxation."  Bell's  Gap  Railroad  v. 
Pennsylvania,  134  U.  S.  232. 

In  Pacific  Express  Co.  v.  Seibert,  142  U.  S.  339,  351,  in  which  a 
tax  on  gross  receipts  of  express  companies  in  the  state  of  Missouri 
was  sustained,  Mr.  Justice  Lamar,  speaking  for  the  court,  well 
says: 

"  This  court  has  repeatedly  laid  down  the  doctrine  that  diversity 
of  taxation,  both  with  respect  to  the  amount  imposed  and  the  various 
species  of  property  selected  either  for  bearing  its  burdens  or  for 
being  exempt  from  them,  is  not  inconsistent  with  a  perfect  uni- 
formity and  equality  of  taxation  in  the  proper  sense  of  those  terms; 
and  that  a  system  which  imposes  the  same  tax  upon  every  species 
of  property,  irrespective  of  its  nature  or  condition  or  class,  will 
be  destructive  of  the  principle  of  uniformity  and  equality  in  taxation 
and  of  a  just  adaptation  of  property  to  its  burdens." 

And  see  Kentucky  Railroad  Cases,  115  U.  S.  321 ;  Home  Insur-^ 
once  Co.  v.  New  York,  134  U.  S.  594.     *     *     * 

Considering,  as  we  do,  that  the  unit  rule  may  be  applied  to  express 
companies  without  disregarding  any  other  federal  restriction,  we 
think  it  necessarily  follows  that  this  law  is  not  open  to  the  objection 
of  denying  the  equal  protection  of  the  laws.*     *     *^ 

Decrees  affirmed. 


Tappan,  Collector,  v.  Merchants'  National  BaNk.^ 

86  U.  S.  (19  Wall.)  Rep.  490   (1873). 

Action  by  the  bank  to  enjoin  thp  collection  of  a  tax  upon  the 
shares  of  the  bank  assessed  under  the  Illinois  law  of  1867,  providing 
that  shareholders  of  banks  should  be  taxed  in  the  county  where  the 
bank  was  located.  The  bank  was  located  in  Cook  county,  some  of 
its  shareholders  residing  there,  others  elsewhere  in  the  state,  and 
some  outside  of  the  state.  The  United  States  act  under  which  the 
bank  was  formed  provides  for  the  taxing  of  shares  of  non-residents 
by  the  state  "  in  the  city  or  town  where  the  bank  is  located,"  but  at 
a  rate  not  greater  than  is  assessed  upon  other  capital.  The  state 
constitution  provides  that  taxes  assessed  in  the  various  counties 
shall  "  be  uniform  in  respect  to  persons  and  property,"  and  upon  all 
the  property  therein.  It  was  contended  that  the  constitution  re- 
quired shareholders  not  residing  in  Cook  county  to  be  taxed  at  their 
residence;  and  hence  they  could  not  be  taxed  at  the  bank  in  Cook 

*Tlic  dissenting  opinion  of  Mr.  Justice  White  is  omitted. 
'Facts  condensed. 


276  Tappan  V,  Merchants*  National  Bank.     [chap.  hi. 

county,  and  since  the  laws  required  all  to  be  taxed  in  Cook  county, 
those  within  the  county  were  improperly  taxed,  if  those  out  of  the 
county  were  not  taxed;  and  since  those  within  the  state  were  not 
validly  taxed,  those  out  of  the  state  were  not. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 

We  are  called  upon  in  this  case  to  determine  whether  the  general 
assembly  of  the  state  of  Illinois  could,  in  1867,  provide  for  the 
taxation  of  the  owners  of  shares  of  the  capital  stock  of  a  national 
bank  in  this  state,  at  the  place,  within  the  state,  where  the  bank 
was  located,  without  regard  to  their  places  of  residence.  The 
statute  of  Illinois,  under  the  authority  of  which  the  taxes  com- 
plained of  were  assessed,  was  passed  before  the  act  of  congress, 
approved  February  10,  1868,  which  gave  a  legislative  construction 
to  the  words,  "  place  where  the  bank  is  located,  and  not  elsewhere," 
as  used  in  section  41  of  the  national  banking  act,  and  permitted 
the  state  to  determine  and  direct  the  manner  and  place  of  taxing 
resident  shareholders,  but  provided  that  non-residents  should  be 
taxed  only  in  the  city  or  town  where  the  bank  is  located. 

The  power  of  taxation  by  any  state  is  limited  to  persons,  property, 
or  business  within  its  jurisdiction.  Personal  property,  in  the  ab- 
sence of  any  law  to  the  contrary,  follows  the  person  of  the  owner, 
and  has  its  situs  at  his  domicile.  But,  for  the  purposes  of  tax- 
ation, it  may  be  separated  from  him,  and  he  may  be  taxed  on  its 
account  at  the  place  where  it  is  actually  located.  These  are  familiar 
principles,  and  have  been  often  acted  upon  in  this  court  and  in  the 
courts  of  Illinois.  If  the  state  has  actual  jurisdiction  of  the  per- 
son of  the  owner,  it  operates  directly  upon  him.  If  he  is  absent, 
and  it  has  jurisdiction  of  his  property,  it  operates  upon  him  through 
his  property. 

Shares  of  stock  in  national  banks  are  personal  property.  They 
are  made  so  in  express  terms  by  the  act  of  congress  under  which 
such  banks  are  organized.  They  are  a  species  of  personal  property 
which  is,  in  one  sense,  intangible  and  incorporeal,  but  the  law  which 
creates  them  may  separate  them  from  the  person  of  their  owner  for 
the  purposes  of  taxation,  and  give  them  a  situs  of  their  own.  This 
has  been  done.  By  section  41  of  the  national  banking  act  it  is  in 
effect  provided  that  all  shares  in  such  banks,  held  by  any  person 
or  body  corporate,  may  be  included  in  the  valuation  of  the  personal 
property  of  such  person  or  corporation  in  the  assessment  of  taxes 
imposed  under  state  authority,  at  the  place  where  the  bank  is  located, 
and  not  elsewhere.  This  is  a  law  of  the  property.  Every  owner 
takes  the  property  subject  to  this  power  of  taxation  under  state 
authority,  and  every  non-resident,  by  becoming  an  owner,  volun- 
tarily submits  himself  to  the  jurisdiction  of  the  state  in  which  the 
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bank  is  established  for  all  the  purposes  of  taxation  on  account  of 
his  ownership.  His  money  invested  in  the  shares  is  withdrawn 
from  taxation  under  the  authority  of  the  state  in  which  he  resides 
and  submitted  to  the  taxing  power  of  the  state  where,  in  contem- 
plation of  the  law,  his  investment  is  located.  The  state,  therefore, 
within  which  a  national  bank  is  situated  has  jurisdiction,  for  the 
purposes  of  taxation,  of  all  the  shareholders  of  the  bank,  both 
resident  and  non-resident,  and  of  all  its  shares,  and%  may  legislate 
accordingly. 

The  state  of  Illinois  thus  having  had,  in  1867,  the  right  to  tax  all 
the  shareholders  of  national  banks  in  that  state  on  account  of  their 
shares,  it  remains  to  consider  at  what  place  or  places  within  the 
state  such  taxes  could  be  assessed. 

It  is  conceded  that  it  was  within  the  power  of  the  state  to  tax  the 
shares  of  non-resident  shareholders  at  the  place  where  the  bank  was 
located,  but  it  is  claimed  that  under  the  constitution  of  the  state 
resident  shareholders  could  only  be  taxed  at  the  places  of  their 
residence.     *     *     * 

This-power  of  locating  personal  property  for  the  purpose  of  tax- 
ation without  regard  to  the  residence  of  the  owner  has  been  often 
exercised  in  Illinois,  and  sustained  by  the  courts.     *     *     * 

We  do  not  understand  the  counsel  for  the  appellee  to  dispute  this 
power,  where  the  property  is  tangible  and  capable  of  having,  so  to 
speak,  an  actual  situs  of  its  own,  but  he  claims  that  if  it  is  intangible 
it  can  not  be  separated  from  the  person  of  its  owner.  It  must  be 
borne  in  mind  that  all  this  property,  intangible  though  it  may  be,  is 
within  the  state.  That  which  belongs  to  non-residents  is  there  by 
operation  of  law.  That  which  belongs  to  residents  is  there  by 
reason  of  their  residence.  All  the  owners  have  submitted  them- 
selves to  the  jurisdiction  of  the  state,  and  they  must  obey  its  will 
when  kept  within  the  limits  of  constitutional  power. 

The  question  is  then  presented  whether  the  general  assembly, 
having  complete  jurisdiction  over  the  person  and  the  property,  could 
separate  a  bank  share  from  the  person  of  the  owner  for  the  purpose 
of  taxation.  It  has  never  been  doubted  that  it  was  a  proper  exer- 
cise of  legislative  power  and  discretion  to  separate  the  interest  of  a 
partner  in  partnership  property  from  his  person  for  that  purpose,, 
and  to  cause  him  to  be  taxed  on  its  account  at  the  place  where  the 
business  of  the  partnership  ^^as  carried  on.  And  this,  too,  without 
reference  to  the  character  of  the  business  or  the  property.  The 
partnership  may  have  been  formed  for  the  purpose  of  carrying  on 
mercantile,  banking,  brokerage,  or  stock  business.  The  property 
may  be  tangible  or  intangible,  goods  on  the  shelf  or  debts  due  for 
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goods  sold.  The  interest  of  the  partner  in  all  the  property  is  made 
taxable  at  the  place  where  the  business  is  located. 

A  share  of  bank  stock  may  be  in  itself  intangible,  but  it  represents 
that  which  is  tangible.  It  represents  money  or  property  invested  in 
the  capital  stock  of  the  bank.  That  capital  is  employed  in  business 
ty  the  bank,  and  the  business  is  very  likely  carried  on  at  a  place 
other  that  the  residence  of  some  of  the  shareholders.  The  share- 
holder is  protected  in  his  person  by  the  government  at  the  place 
where  he  resides ;  but  his  property  in  this  stock  is  protected  at  the 
place  where  the  bank  transacts  his  business.  If  he  were  a  partner 
in  a  private  bank  doing  business  at  the  same  place,  he  might  be 
taxed  there  on  account  of  his  interest  in  the  partnership.  It  is  not 
easy  to  see  why,  upon  the  same  principle,  he  may  not  be  taxed  there 
on  account  of  his  stock  in  an  incorporated  bank.  His  business  is 
there  as  much  in  the  one  case  as  in  the  other.  He  requires  for  it 
the  protection  of  the  government  there,  and  it  seems  reasonable 
that  he  should  be  compelled  to  contribute  there  to  the  expenses  of 
maintaining  that  government.  It  certainly  can  not  be  an  abuse  of 
legislative  discretion  to  require  him  to  do  so.  If  it  is  not,  the  general 
assembly  can  rightfully  locate  his  shares  there  for  the  purposes  of 
taxation. 

But  it  is  said  to  be  a  violation  of  the  constitutional  rule  of  uni- 
formity to  compel  the  owner  of  a  bank  share  to  submit  to  taxation 
for  this  part  of  his  property  at  a  place  other  than  his  residence,  be- 
cause other  residents  are  taxed  for  their  personal  property  where 
they  reside.  It  is  a  sufficient  answer  to  this  proposition  to  say  that 
all  persons  owning  the  same  kind  of  property  are  taxed  as  he  is 
taxed.     *     *     * 

Reversed.  

State  v.  Travelers'  Insurance  Company.^ 

70  Connecticut  Reports  590  (1898). 

Action  to  recover  tax  upon  shares  of  non-resident  shareholders. 
Non-resident  shareholders  were  taxed  in  a  different  way  and  at  a 
different  rate  from  the  resident  shareholders.  Demurrer  on  ground 
that  complaint  violated  art.  IV  of,  and  the  XlVth  Amendment  to 
the  United  States  Constitution.     Overruled. 

Baldwin,  J.  *  *  *  The  shares  held  by  residents  are  taxable 
at  such  rates  as  the  towns,  cities  and  boroughs,  to  which  they  be- 
long, may  from  time  to  time,  see  fit  to  impose,  upon  a  valuation  set 
by  the  local  assessors.     The  shares  held  by  non-residents  arc  tax- 

*  Facts  condensed. 
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able  at  the  fixed  rate  of  one  and  one  half  per  cent,  upon  their  market 
value,  as  determined  by  the  state  board  of  equalization. 

It  is  nowhere  stated  upon  the  record  that  any  of  the  non-resident 
shareholders  in  the  defendant  company  are  citizens  of  the  United 
States  or  of  any  one  of  them.  Their  names  only  are  given,  and 
while  we  may  take  judicial  notice  that  these  are  those  of  persons 
belonging  to  an  English  speaking  race,  we  cannot  assume,  as  a 
cause  for  reversing  the  judgment  rendered  by  the  Superior  Court, 
that  they  are  Americans  any  more  than  that  they  are  Englishmen. 
The  provision  of  the  Constitution  of  the  United  States  that  the 
citizens  of  each  state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  every  other  must,  therefore,  be  laid  out 
of  the  case. 

Regarding  the  shareholders  in  question  simply  as  so  many  per- 
sons, residing  without  this  state,  there  can  be  no  ground  for  claim- 
ing that  they  cannot  be  charged  with  the  tax  in  controversy  by 
reason  of  the  declaration  in  the  fourteenth  amendment  to  the  Con- 
stitution, that  no  state  shall  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws.  This  inhibition  is  only  for 
the  benefit  of  persons  who  are  physically  present  within  the  ter- 
ritorial jurisdiction  of  the  state,  the  protection  of  whose  laws  they 
invoke.  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  369.  The  same  is 
true  of  the  act  of  Congress,, U.  S.  Rev.  Stat.,  §  1977,  passed  under 
the  authority  of  the  fourteenth  amendment,  by  which  it  is  provided 
that  "  all  persons  within  the  jurisdiction  of  the  United  States  shall 
have  the  same  right  in  every  state  *  *  *  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of  persons  and 
property  as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to 
like  *  *  *  taxes,  licenses,  and  exactions  of  every  kind,  and 
to  no  other."  The  rights  thus  secured  are  those  only  of  persons 
who  at  the  time  are  within  the  jurisdiction,  that  is,  within  the 
territory  or  under  the  flag  of  the  United  States. 

A  state  has  a  right  to  debar  aliens  (and,  as  has  been  stated,  it 
does  not  appear  that  any  Americans  are  among  the  non-resident 
stockholders  in  the  defendant  company)  from  holding  shares  in 
her  corporations,  or  to  admit  them  to  that  privilege  only  on  such 
terms  as  she  may  prescribe.  The  right  of  association  under  the 
protection  of  an  artificial  personality,  and  of  doing  business  on 
its  credit,  whether  it  be  obtained  by  a  special  charter  or  under  a 
general  incorporation  law,  is  a  franchise  granted  by  the  state  to 
such,  and  such  only,  as  she  may  deem  fit  to  be  entrusted  with  its 
exercise.  Whatever  may  be  the  law  as  to  citizens  of  other  states, 
aliens  can  be  excluded   from  membership  in  such  bodies,  unless 
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they  enter  them  on  conditions  which  subject  their  investments  to 
such  burdens  of  taxation  as  the  legislature  may  think  it  proper 
to  impose.    Mager  v.  Grima,  8  How.  490,  494.    *    *    * 
Affirmed. 


Metropoutan  Street  Railway  Co.  v.  New  York.^ 

igg  United  States  Reports  i    (1905) 

In  1899,  the  legislature  of  New  York,  passed  an  act  amending 
the  tax  law  of  the  state,  known  as  the  "  Ford  Special  Franchise 
Tax."  By  this  act  there  was  brought  within  the  taxing  power  and 
included  within  the  terms  "  land,"  "  real  estate  "  and  "  real  prop- 
erty," the  "value  of  all  franchises,  rights  or  permission  to  construct, 
maintain  or  operate  the  same  (bridges,  telegraph  lines  or  telephone 
lines,  surface,  under  ground  or  elevated  railroads)  in,  under,  above, 
on  or  through,  streets,  highways,  or  public  places."  It  further 
designated  such  franchise  as  a  '*  special  franchise  and  said  that  it 
"shall  be  deemed  to  include  the  value  of  the  tangible  property 
of  a  person,  copartnership,  association  or  corporation  *  *  * 
and  such  tangible  property  so  included  shall  be  taxed  as  part  of 
the  special  franchise."  Provisions  were  made  for  deductions  from 
the  special  franchise  tax  for  local  purposes,  and  for  the  machinery 
for  assessment.  Under  this  law  an  assessment  was  made  of  the 
franchises  belonging  to  the  plaintiff.  A  review  of  this  assessment 
was  had  in  the  Court  of  Appeals  of  New  York  in  1903  (174  N.  Y. 
417)  wherein  that  court  sustained  the  assessment,  and  upon  the  final 
judgment  there  entered  a  writ  of  error  was  sued  out.  Three  as- 
signments of  error  were  made  (i)  the  act  deprives  the  plaintiff  of 
its  property  without  due  process  of  law ;  (2)  the  act  denies  to  the 
plaintiff  the  equal  protection  of  the  laws;  (3)  the  act  impairs  the 
obligation  of  contracts. 

Mr.  Justice  Brewer,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court : 

The  decision  of  the  Court  of  Appeals  settles  that  there  is  nothing 
in  the  law  or  the  proceedings  in  this  case  in  conflict  with  the  con- 
stitution of  that  state.  It  is  not  contended  by  the  plaintiff  in  error, 
that  there  is  any  constitutional  objection  to  the  taxation  of  fran- 
chises. The  right  to  subject  them  to  a  share  in  the  burden  of  sup- 
porting the  government  is  conceded. 

The  main  contention  is  that  this  tax  legislation  impairs  the  obli- 
gation of  contracts.    It  must  be  borne  in  mind  that  presumptively 

*  Facts  condensed  and  arguments  of  counsel  omitted. 
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all  property  within  the  territorial  limits  of  a  state  is  subject  to  its 
taxing  power.  Whoever  insists  that  any  particular  property  is  not 
so  subject  has  the  burden  of  proof  and  must  make  it  entirely  clear 
that  by  contract  or  otherwise,  the  property  is  beyond  reach. 

In  Prozndencf  Bank  v.  Billings,  4  Pet.  514,  Mr.  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court,  said  (p.  561)  : 

"  That  the  taxing  power  is  of  vital  importance ;  that  it  is  essential 
to  the  existence  of  government;  are  truths  which  it  cannot  be 
necessary  to  reaffirm.  They  are  acknowledged  and  asserted  by  all. 
It  would  seem  that  the  relinquishment  of  such  a  power  is  never 
to  be  assumed.  We  will  not  say  that  a  state  may  not  relinquish 
it;  that  a  consideration  sufficiently  valuable  to  induce  a  partial  re- 
lease of  it  may  not  exist ;  but  as  the  whole  community  is  interested 
in  retaining  it  undiminished,  that  community  has  a  right  to  insist 
that  its  abandonment  ought  not  to  be  presumed  in  a  case  in  which 
the  deliberate  purpose  of  the  state  to  abandon  it  does  not  appear." 

In  Vicksburg,  etc.,  R.  R.  Co.  v.  Dennis,  116  U.  S.  665,  Mr.  Justice 
Gray  cited  many  authorities,  quoting  the  different  phraseology  in 
which  by  the  several  writers  of  the  opinions  the  same*  rule  was 
announced.  In  Wells  v.  Savannah,  181  U.  S.  531,  the  law  was 
thus  stated  by  Mr.  Justice  Peckham  (p.  539)  : 

"The  payment  of  taxes  on  account  of  property  otherwise  liable 
to  taxation  can  only  be  avoided  by  clear  proof  of  a  valid  contract 
of  exemption  from  such  payment  and  the  validity  of  such  contract 
presupposes  a  good  consideration  therefor. 

If  the  property  be  in  its  nature  taxable  the  contract  exempting 
it  from  taxation  must,  as  we  have  said,  be  clearly  proved.  It  will 
not  be  inferred  from  facts  which  do  not  lead  irresistibly  and  neces- 
sarily to  the  existence  of  the  contract.  The  facts  proved  must  show 
either  a  contract  expressed  in  terms,  or  else  it  must  be  implied 
from  facts  which  leave  no  room  for  doubt  that  such  was  the  in- 
tention of  the  parties  and  that  a  valid  consideration  existed  for 
the  contract.  If  there  be  any  doubt  on  th.ese  matters,  the  contract 
has  not  been  proven  and  the  exemption  does  not  exist." 

In  Chicago  Theological  Seminary  v.  Illinois,  188  U.  S.  662,  the 
same  justice  declared  (p.  672)  : 

"The  rule  is  that,  in  claims  for  exemption  from  taxation  under 
legislative  authority,  the  exemption  must  be  plainly  and  unmistak- 
ably granted;  it  cannot  exist  by  implication  only;  a  doubt  is  fatal 
to  the  claim."  See  also  Erie  Ry.  Co.  v.  Pennsylvania,  21  Wall. 
492;  Wilmington  &  Weldon  R.  R.  Co.  v.  Alsbrook,  146  U.  S.  279; 
Ford  v.  Delta  and  Pine  Land  Co.,  164  U.  S.  662. 
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This  rule  is  akin  to,  if  not  part  of,  the  broad  proposition,  now 
universally  accepted,  that  in  grants  from  the  public  nothing  passes 
by  implication.  As  said  by  Mr.  Chief  Justice  Taney,  in  Charles 
River  Bridge  v.   Warren  Bridge,  ii  Pet.  420,  549: 

"  The  inquiry,  then  is,  does .  the  charter  contain  such  a  contract 
on  the  part  of  the  state?  Is  there  any  such  stipulation  to  be  found 
in  that  instrument?  It  must  be  admitted  on  all  hands  that  there 
is  none;  no  words  that  even  relate  to  another  bridge,  or  to  the 
diminution  of  their  tolls,  or  to  the  line  of  travel.  If  a  contract 
on  that  subject  can  be  gathered  from  the  charter,  it  must  be  by 
implication,  and  cannot  be  found  in  the  words  used.  Can  such 
an  agreement  be  implied?  The  rule  of  construction  before  stated 
is  an  answer  to  the  question.  In  charters  of  this  description,  no 
rights  are  taken  from  the  public  or  given  to  the  corporation, 
beyond  those  which  the  words  of  the  charter,  by  their  natural  and 
proper  construction,  purport  to  convey.  There  are  no  words 
which  import  such  a  contract  as  the  plaintiffs  in  error  contend  for, 
and  none  can  be  implied." 

Applying  these  well-established  rules  to  the  several  contracts,  it 
will  be  perceived  that  there  was  no  express  relinquishment  of  the 
right  of  taxation.  The  plaintiff  in  error  must  rely  upon  some 
implication  and  not  upon  any  direct  stipulation.  In  each  contract 
there  was  a  grant  of  privileges,  but  the  grant  was  specifically 
of  privileges  in  respect  to  the  construction,  operation,  and  main- 
tenance of  a  street  railroad.  These  were  all  that  in  terms  were 
granted.  As  consideration  for  this  grant  the  grantees  were  to 
pay  something,  and  such  payment  is  nowhere  said  to  be  in  lieu 
of  or  as  an  equivalent  or  substitute  for  taxes.  All  that  can 
be  extracted  from  the  language  used  was  a  grant  of  privileges  and 
a  payment  therefor.  Other  words  must  be  written  into  the  contract 
before  there  can  be  found  any  relinquishment  of  the  power  of 
taxation. 

In  the  well  considered  opinion  of  the  Court  of  Appeals  in  this 
case  it  was  stated  by  Mr.  Justice  Vann: 

"  The  franchises  are  grants  which  usually  contain  contracts, 
executed  by  the  municipality,  executory  as  to  the  owner.  They 
contain  various  conditions  and  stipulations  to  be  observed  by  the 
holders  of  the  privilege,  such  as  payment  of  a  license  fee,  of  a  gross 
sum  down,  of  a  specific  sum  each  year  or  a  certain  percentag^^ 
of  receipts,  as  a  consideration,  or  *  in  full  satisfaction  for  the  use 
of  the  streets.'  There  is  no  'provision  that  the  special  franchise^ 
or  the  property  created  by  the  grant,  shall  be  exempt  from  taxation. 
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"  The  condition  upon  which  a  franchise  is  granted  is  the  purchase 
price  of  the  grant,  the  payment  of  which  in  money,  or  by  an  agree- 
ment to  bear  some  burden,  brought  the  property  into  existence, 
which  thereupon  became  taxable  at  the  will  of  the  legislature,  the 
same  as  land  granted  or  leased  by  the  state.  There  is  no  implied 
covenant  that  property  sold  by  the  state  cannot  be  taxed  by  the 
state,  which  can  even  tax  its  own  bonds,  given  to  borrow  money 
for  its  own  use,  unless  they  contain  an  express  stipulation  of  exemp- 
tion. The  rule  of  strict  construction  applies  to  state  grants,  and 
unless  there  is  an  express  stipulation  not  to  tax,  the  right  is  reserved 
as  an  attribute  of  sovereignty.  Special  franchises  were  not  taxed 
until  by  the  act  of  1899,  amending  the  tax  law,  they  were  added 
to  the  other  taxable  property  of  the  state.  This  is  all  that  the 
statute  does,  so  far  as  the  question  now  under  consideration  is  con- 
cerned. No  part  of  the  grant  is  changed,  no  stipulation  altered, 
no  pa>Tnent  increased  and  nothing  exacted  from  the  owner  of  the 
franchise  that  is  not  exacted  from  the  owners  of  property  gen- 
erally. No  blow  is  struck  at  the  franchise,  as  such,  for  it  remains 
with  every  right  conferred  in  full  force,  but,  as  it  is  property,  it 
is  required  to  contribute  its  ratable  share,  dependent  only  upon 
value,  toward  the  support  of  government." 

It  would  not  be  doubted  that  if  a  grznt  was  of  specific  tangible 
property,  like  a  tract  of  land,  and  the  payment  therefor  was  a 
gross  sum,  no  implication  of  an  exemption  from  taxation  would 
arise.  Whether  the  amount  paid  was  large  or  small,  greater  or 
less  than  the  real  value,  if  the  payment  was  distinctly  the  con- 
sideration of  a  grant,  that  which  was  granted  would  pass  into  the 
bulk  of  private  property,  and,  like  all  other  such  property,  be  sub- 
ject to  taxation.  Nor  would  this  result  be  altered  by  the  fact  that 
the  payment  for  the  thing  granted  was  to  be  made  annually  instead 
of  by  a  single  sum  in  g^oss.  If  it  was  real  estate  it  would  be 
equivalent  to  the  conveyance  of  the  tract  subject  to  ground  rent, 
and  the  grantee  taking  the  title  would  hold  it  liable  to  taxation 
upon  its  value.  If  this  be  true  in  reference  to  a  grant  of  tangible 
property  it  is  equally  true  in  respect  to  a  grant  of  a  franchise,  for 
a  franchise,  though  intangible,  is  none  the  less  property,  and  often- 
times property  of  great  value.  Indeed,  growing  out  of  the  con- 
ditions of  modern  business,  a  large  proportion  of  valuable  property 
is  to  be  found  in  intangible  things  like  franchises.  We  had  occasion 
to  review  this  subject  in  Adams  Express  Company  v.  Ohio,  166 
U.  S.  185,  where  we  said  (pp.  218-219)  :  "  In  the  complex  civil- 
ization of  to-day  a  large  portion  of  the  wealth  of  a  community  con- 
sists in  intangible  property,  and  there  is  nothing  in  the  nature  of 
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things  or  in  the  limitations  of  the  federal  constitution  which  re- 
strains a  state  from  taxing  at  its  real  value  such  intangible  prop- 
erty. *  *  *  It  matters  not  in  what  this  intangible  property 
consists  —  whether  privileges,  corporate  franchises,  contracts  or 
obligations.  It  is  enough  that  it  is  property  which,  though  intangi- 
ble, exists,  which  has  value,  produces  income  and  passes  current  in 
the  markets  of  the  world.  To  ignore  this  intangible  property,  or 
to  hold  that  it  is  not  subject  to  taxation  at  its  accepted  value,  is 
to  eliminate  from  the  reach  of  the  taxing  power  a  large  portion  of 
the  wealth  of  the  country." 

In  State  Railroad  Tax  Cases,  92  U.  S.  575,  603,  is  this  language 
by  Mr.  Justice  Miller,  speaking  for  the  court: 

"  That  the  franchise,  capital  stock,  business,  and  profits  of  all 
corporations  are  liable  to  taxation  in  the  place  where  they  do  busi- 
ness, and  by  the  state  which  creates  them,  admits  of  no  dispute  at 
this  day.  *  Nothing  can  be  more  certain  in  legal  decisions,'  says 
this  court  in  Society  for  Savings  v.  Coite,  6  Wall.  607,  *  than  that 
the  privileges  and  franchises  of  a  private  corporation,  and  all  trades 
and  avocations  by  which  the  citizens  acquire  a  livelihood,  may  be 
taxed  by  a  state  for  the  support  of  a  state  government.'  State 
Freight  Tax  Case,  15  Wall.  232;  State  Tax  on  Gross  Receipts,  15 
Wall.  284."  It  is  urged  that  when  the  public  grants  a  privilege  on 
condition  of  the  payment  of  an  annual  sum  the  contract  implies 
that  the  public  shall  exact  no  larger  amount  for.  that  privilege,  that 
to  impose  a  tax  is  simply  increasing  the  price  which  the  grantee  is 
called  upon  to  pay  for  the  privilege,  and  Gordon  v.  Appeal  Tax 
Court,  3  How.  133,  is  relied  upon  as  authority.  It  is  true,  in  the 
opinion  of  the  court,  announced  by  Mr.  Justice  Wayne,  is  this 
language  (p.  145)  :  "  Such  a  contract  is  a  limitation  upon  the 
taxing  power  of  the  legislature  making  it,  and  upon  succeeding 
legislatures,  to  impose  any  further  tax  upon  the  franchise.  But 
why,  when  bought,  as  it  becomes  property,  may  it  not  be  taxed  as 
land  is  taxed  which  has  been  bought  from  the  state?  was  repeatedly 
asked  in  the  course  of  the  argument.  The  reason  is,  that  every- 
one buys  land,  subject  in  his  own  apprehension  to  the  great  law  of 
necessity,  that  we  must  contribute  from  it  and  all  of  our  property 
something  to  maintain  the  state.  But  a  franchise  for  banking, 
when  bought,  the  price  is  paid  for  the  use  of  the  privilege  whilst 
it  lasts,  and  any  tax  upon  it  would  substantially  be  an  addition  to 
the  price."  But  there  was  in  that  case  an  express  exemption  from 
taxation  in  these  words:  "And  be  it  enacted,  that,  upon  any  of 
the  aforesaid  banks  accepting  of  and  complying  with  the  terms 
and  conditions  of  this  act,  the  faith  of  the  state  is  hereby  pledged 
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not  to  impose  any  further  tax  or  burden  upon  them  during  the 
continuance  of  their  charters  under  this  act."  There  being  thus 
an  express  stipulation  on  the  part  of  the  state  not  to  impose  any 
further  tax  or  burden,  the  question  decided  was  really  the  extent 
of  the  exemption,  and  it  was  held  to  apply  not  merely  to  the  fran- 
chise, but  to  the  property  of  the  bank.  The  statements  of  Mr. 
Justice  Wayne  were  only  by  way  of  argument  to  support  the  con- 
clusion that  the  exemption  went  beyond  the  franchise  alone.  Fur- 
thermore, that  case  has  been  repeatedly  qualified  and  limited  by 
subsequent  decisions. 

In  New  Orleans  City  Railroad  Company  v.  Netv  Orleans,  143 
U.  S.  192,  Mr.  Justice  Gray,  speaking  for  the  court  (p.  195)  : 
"Exemption  from  taxation  is  never  to  be  presumed.  The  legis- 
lature itself  cannot  be  held  to  have  intended  to  surrender  the  tax- 
ing power,  unless  its  intention  to  do  so  has  been  declared  in  clear 
and  unmistakable  words.  Vicksburg,  etc..  Railroad  v.  Dennis,  1 16 
U.  S.  665,  668,  and  cases  cited.  Assuming,  without  deciding,  that 
the  city  of  New  Orleans  was  authorized  to  exempt  the  New 
Orleans  City  Railroad  Company  from  taxation  under  general  laws 
of  the  state,  the  contract  between  them  affords  no  evidence  of  an 
intention  to  do  so.  The  franchise  to  build  and  run  a  street  railway 
was  as  much  subject  to  taxation  as  any  other  property. 

"In  Gordon  v.  Appeal  Tax  Court,  3  How.  133,  upon  which  the 
plaintiff  in  error  much  relied,  the  only  point  decided  was  that  an 
act  of  the  legislature,  continuing  the  charter  of  a  bank,  upon  con- 
dition that  the  corporation  should  pay  certain  sums  annually  for 
public  purposes,  and  declaring  that,  upon  its  accepting  and  com- 
plnng  with  the  provisions  of  the  act,  the  faith  of  the  state  was 
pledged  not  to  impose  any  further  tax  or  burden  upon  the  corpora- 
tion during  the  continuance  of  the  charter,  exempted  the  stock- 
holders from  taxation  on  their  stock;  and  so  much  of  the  opinion 
as  might,  taken  by  itself,  seem  to  support  this  writ  of  error,  has 
been  often  explained  or  disapproved.  State  Bank  v.  Knoop,  16 
How.  369,  386,  401,  402;  People  v.  Commissioners,  4  Wall.  244, 
259;  Jefferson  Bank  v.  Shelly,  i  Black,  436,  446;  Farrington  v. 
Tennessee,  95  U.  S.  679,  690,  694 ;  Stone  v.  Farmer/  Loan  &  Trust 
Co,,  116  U.  S.  307,  328. 

"  The  case  at  bar  cannot  be  distinguished  from  that  of  Memphis 
Gaslight  Co.  v.  Shelby  County,  in  which  this  court  upheld  a  license 
tax  upon  a  corporation  which  had  acquired  by  its  charter  the  privi- 
lege of  erecting  gas  works  and  making  and  selling  gas  for  fitty 
years;  and,  speaking  by  Mr.  Justice  Miller,  said:  'The  arg^ument 
of  counsel  is, that  if  no  express  contract  against  taxation  can  be 
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found  here,  it  must  be  implied,  because  to  permit  the  state  to  tax 
this  company  by  a  license  tax  for  the  privilege  granted  by  its  charter 
is  to  destroy  that  privilege.  But  the  answer  is  that  the  company 
took  their  charter  subject  to  the  same  right  of  taxation  in  the  state 
that  applies  to  all  other  privileges  and  to  all  other  property.  If  they 
wished  or  intended  to  have  an  exemption  of  any  kind  from  taxa- 
tion, or  felt  that  it  was  necessary  to  the  profitable  working  of  their 
business,  they  should  have  required  a  provision  to  that  effect  in 
their  charter.  The  Constitution  of  the  United  States  does  not 
profess  in  all  cases  to  protect  property  from  unjust  and  oppressive 
taxation  by  the  states.  That  is  left  to  the  state  constitutions  and 
state  laws,'  109  U.  S.  389,  400." 

Murray  v.  Charleston,  96  U.  S.  432,  is  not  in  point.  The  city 
of  Charleston,  having  issued  bonds,  subsequently  passed  an  ordi- 
nance assessing  a  tax  upon  all  real  and  personal  property  in  the 
city,  and  directed  the  treasurer  to  retain  out  of  the  interest  due 
on  those  bonds  the  amount  of  the  tax.  Murray  was  a  resident  of 
Germany  and  resisted  the  reduction  of  interest,  and  it  was  held  that 
the  city  could  not  by  way  of  tax  reduce  the  amount  of  the  interest 
which  it  had  promised  pay  to  this  non-resident  holder,  the  court 
saying  in  its  opinion  (p.  440)  :  "A  non-resident  creditor  cannot 
be  said  to  be,  in  virtue  of  a  debt  due  to  him,  a  holder  of  property 
within  the  city ;  and  the  city  council  was  authorized  to  make  assess- 
ments only  upon  the  inhabitants  of  Charleston,  or  those  holding 
taxable  property  within  the  same."  Chicago  v.  Sheldon,  9  Wall. 
50,  is  also  not  in  point.  An  ordinance  was  passed  by  the  city 
council  of  Chicago  prescribing  the  amount  of  work  which  a  street 
railway  company  must  do  in  the  grading,  paving,  etc.,  of  the  streets 
on  which  its  railway  was  authorized  to  be  constructed.  The  com- 
pany, having  accepted  and  complied  with  the  terms  of  this  ordi- 
nance, the  city  attempted  by  assessments  to  compel  the  railway 
company  to  pay  for  further  work  of  the  nature  required  by  the 
original  ordinance,  and  it  was  held  that  the  obligations  assumed  by 
the  railway  company  in  respect  to  street  improvements,  as  provided 
by  the  ordinance,  could  not  be  increased  by  special  assessments  for 
further  improvements.  But  this  involved  no  question  of  liability 
to  general  taxation,  and  only  held  void  the  efforts  of  the  city  under 
the  guise  of  special  assessments  to  increase  the  obligations 
specifically  assumed  by  the  railway  company  under  the  original 
ordinance.  In  Nezv  Jersey  v.  Yard,  95  U.  S.  104,  there  was  a  con- 
tract that  a  certain  tax  should  "  be  in  lieu  and  satisfaction  of  all 
other  taxation  or  imposition  whatsoever,  by  or  under  the  authority 
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of  this  state,  or  any  law  thereof/*  and  the  decision  simply  upheld 
that  exemption  specifically  contracted  for. 

It  is  further  contended  that  there  has  been  a  recognition  and 
practical  construction  in  respect  to  the  grants  of  these  franchises, 
and  on  these  grounds :  First  no  attempt  was  ever  made  to  legislate 
in  respect  to  their  taxation  until  1899,  although  some  of  them  had 
been  in  existence  for  many  years;  second,  Governor  Cleveland,  in 
one  of  his  messages,  called  the  amount  required  to  be  paid  by  the 
contract  a  "  tax,"  and  Governor  Roosevelt  also  spoke  of  existing 
"taxes;"  third,  section  46  of  the  legislation  authorizing  the  tax 
upon  these  franchises  provided  that  "  any  sum  based  upon  a  per- 
centage of  gross  earnings,  or  any  other  income,  or  any  license  fee, 
or  any  sum  of  money  on  account  of  such  special  franchise,  granted 
to  or  possessed  by  such  person,  copartnership,  association,  or  cor- 
poration, which  payment  was  in  the  nature  of  a  tax,  all  amounts 
so  paid  for  the  exclusive  use  of  such  city,  town,  or  village,  except 
money  paid  or  expended  for  paving  or  repairing  of  pavement  of 
any  street,  highway  or  public  place,  shall  be  deducted  from  any  tax 
based  on  the  assessments  made  by  the  state  board  of  tax  com- 
missioners for  city,  town  or  village  purposes,  but  not  otherwise; 
tnd  the  remainder  shall  be  the  tax  on  such  special  franchise  payable 
for  city,  town  or  village  purposes ;"  fourth,  the  Court  of  Appeals 
of  New  York  in  Hecrwagen  v.  Crosstown  Street  Railway  Com- 
P^^y>  179  N-  Y.  99,  104,  said :  "  In  the  first  place,  both  in  statutes 
and  in  judicial  decisions  the  term  '  tax  *  is  frequently  used  in  a 
much  more  comprehensive  sense  than  that  which  we  have  stated  to 
be  its  accurate  meaning.  It  is  not  used  so  broadly  as  to  include 
the  revenue  from  private  property  which  the  state  or  one  of  its 
political  divisions  may  hold  for  emolument  the  same  as  other 
owners,  but  it  certainly  is  used  to  comprehend  exactions  for  the 
privilege  of  exercising  franchise  rights,  which  latter  are  often, 
especially  in  the  case  of  foreign  corporations,  merely  the  con- 
sideration received  for  privileges  which  the  state  is  at  liberty  to 
grant  or  to  withhold  at  pleasure." 

We  are  not  disposed  to  undervalue  the  force  of  these  sugges- 
tions, but  it  would  be  giving  them  undue  significance  to  hold  that 
they  are  potent  to  displace  the  power  of  the  state  to  subject  to  the 
burdens  of  taxation  property  within  its.  limits.  The  word  "  tax  " 
is  not  infrequently  used  in  a  general  sense  as  denoting  a  burden 
or  charge,  and  not  in  the  strict  legal  sense  of  the  charge  or  burden 
imposed  by  the  state  for  the  purposes  of  revenue  for  its  support. 
Undoubtedly  the  payment  for  the  franchise  of  an  ani\ual  sum  was 
a  burden,  and  in  that  sense  it  might  not  unnaturally  have  been 
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spoken  of  as  a  tax.  Being  recognized  as  a  burden  it  may  also  well 
be  that  when  the  franchise  itself  was  of  comparatively  little  value 
the  legislature  did  not  see  fit  to  subject  it  to  the  burdens  of  ordi- 
nary taxation.  But  the  omission  of  one  legislature  or  a  dozen  legis- 
latures does  not  destroy  the  power  of  the  state.  The  language 
quoted  from  section  46  indicates  the  desire  of  the  legislature  to 
deal  equitably  with  the  corporations  holding  these  franchises. 
Surely  the  manifestation  of  this  desire  cannot  be  construed  into  a 
repudiation  of  power.  These  annual  charges  are  not  called  taxes, 
but  are  spoken  of  as  in  the  nature  of  a  tax,  and  the  legislature 
recognizing  the  equitable  force  of  the  claim  based  thereon  pro- 
vided that  the  corporation  be  given  credit  for  sums  thus  payable. 
In  this  connection  it  is  well  to  recall  that  in  section  i  of  the  act  of 
1886,  supra,  these  annual  charges  are  called  "  rental  or  percentage 
of  gross  earnings." 

The  quotation  from  the  Court  of  Appeals  must  be  interpreted 
in  the  light  of  the  question  presented.  That  was  whether  the 
appellee  company  was  entitled  to  avail  itself  of  the  provision  of 
section  46  just  quoted,  it  having  been  required  by  its  charter  to 
pay  a  certain  percentage  of  its  gross  receipts.  It  was  held  that  it 
was  so  entitled,  and  the  argument  was  to  show  that  the  words  "  in 
the  nature  of  a  tax  "  were  used  in  a  broad  and  comprehensive  sense 
to  include  a  payment  made  on  account  of  the  privilege  granted. 
No  question  was  made  or  considered  as  to  the  liability  of  the  com- 
pany to  the  tax  on  its  franchise.  Its  only  claim  was  to  the  deduc- 
tion on  account  of  the  percentage  of  its  receipts  already  paid.  The 
court,  in  addition  to  the  language  quoted,  said  (p.  106):  "The 
statute  in  question  was  enacted  at  a  special  session  of  the  legis- 
lature convened  by  the  governor  for  that  purpose.  In  his  message 
to  the  legislature  he  recommended  that  '  it  should  be  provided  that 
from  the  sum  assessed  by  the  state  authorities  as  the  tax  which  a 
corporation  must  pay  because  of  its  local  franchise,  there  shall  be 
deducted  the  amount  already  annually  paid  by  it  to  the  locality  for 
such  franchise.  In  no  other  way  is  it  possible  to  tax  these  corpora- 
tions with  uniformity  and  equity.'  It  may  be  that  this  view  is 
erroneous,  and  that  the  mofe  accurate  and  equitable  way  would  be 
to  determine  the  value  of  the  franchise  not  as  free  and  clear  but 
as  burdened  by  the  charges  to  which  it  might  be  subject.  Never- 
theless it  is  plain  that  this  view  was  accepted  by  the  legislature,  for 
under  the  scheme  provided  by  the  present  statute  the  franchise  is 
to  be  assessed  as  real  estate ;  that  is  to  say,  not  subject  to  diminution 
for  charges  thereon,  and  the  allowance  for  such  charges  is  made 
only  by  deducting  them  from  the  tax." 
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We  are  of  the  opinion  that  no  contract  right  of  the  relator  was 
impaired  by  the  legislation  in  question. 

It  is  further  insisted  that  the  special  franchise  tax  law  denies 
the  relator  the  equal  protection  of  the  laws  and  due  process  in 
three  separate  and  distinct  aspects,  "  namely,  ( i )  in  that  it  adds 
to  the  obligations  of  their  various  contracts  while  preserving  all 
the  burdens  of  those  contracts;  (2)  in  that  it  provides  for  the  de- 
duction of  annual  payments  covered  by  existing  contracts  from  the 
amount  of  tax  levied,  by  reason  of  which  deduction  those  who 
agreed  to  pay  for  their  franchises  lump  sums  or  annual  amounts 
less  than  the  new  tax  are  discriminated  against;  and  (3)  in  that 
it  discriminates  against  them  and  subjects  them  to  taxation,  while 
their  competitors  operating  under  the  surfaces  of  many  of  the  same 
streets  are  exempted." 

The  first  specification  is  answered  by  the  conclusion  that  we 
have  reached  in  respect  to  the  claim  of  an  impairment  of  contract 
obligations,  for  if  there  was  no  such  impairment  the  fact  that  the 
companies  have  escaped  the  burden  for  these  many  years  is  their 
good  fortune,  and  in  no  manner  discharges  them  from  the  ordi- 
nary burdens  of  taxation  which  the  present  law  imposes.  With 
respect  to  the  second,  it  may  be  observed  that  the  lump  sum  is  so 
obviously  a  payment  for  the  franchise  that  it  cannot  be  considered 
in  any  just  sense  as  possessing  the  nature  of  a  tax.  It  is  not  even 
rental.  It  is  like  money  paid  for  a  tract  of  land,  part  of  the  pur- 
chase price.  It  does  not,  like  a  percentage  of  the  g^oss  receipts, 
vary  with  the  changes  of  business,  has  no  resemblance  to  a  con- 
tinuing discharge  of  the  obligation  which  property  is  under  for 
contribution  to  the  support  of  the  government.  Further,  this  whole 
matter  of  allowing  a  reduction  on  account  of  that  which  is  spoken 
of  as  "  in  the  nature  of  a  tax  "  is  a  matter  of  grace  on  the  part  of 
the  legislature.  The  franchises  granted  were,  as  we  have  held, 
subject  to  taxation,  and  the  fact  that  upon  equitable  considerations 
the  state  has  consented  that  a  certain  reduction  shall  in  some  cases 
be  made,  does  not  entitle  every  holder  of  a  franchise  to  a  like  re- 
duction. It  is  akin  to  an  exemption,  and  there  is  nothing  in  the 
federal  constitution  to  prevent  a  state  from  granting  exemption 
from  taxation.  Bell's  Gap  Railroad  Company  v.  Pennsylvania,  134 
U.  S.  232. 

With  regard  to  the  third  contention,  it  may  be  said  that  there  is 
a  difference  between  surface  and  subsurface  street  railroads  suffi- 
cient to  justify  a  diversity  in  the  mode  and  extent  of  taxation.  In 
Savannah,  etc..  Railway  Company  v.  Savannah,  198  U.  S.  392,  just 
decided,  taxation  of  a  street  railroad  was  challenged  on  the  ground 
19 


290  Boston  Glass  Manufactory  v,  Langdon.     [chap.  hi. 

that  a  steam  railroad  which  ran  into  the  city  and  along  its  streets, 
and  there  did  some  of  the  same  kind  of  work,  as  the  ordinary  street 
railroads,  was  not  subject  to  the  same  tax,  and,  referring  to  this 
contention,  is  this  declaration  by  Mr.  Justice  Holmes :  "  The  differ- 
ence between  the  two  railroads  is  obvious  and  warrants  the  diversity 
in  the  mode  of  taxation."  Further,  the  condition  of  the  title  to  the 
only  subsurface  road  in  the  city  of  New  York  clearly  puts  it  in  a 
class  by  itself.  These  are  all  the  questions  we  deem  it  important 
to  consider.  We  find  no  error  in  the  decision  of  the  Supreme  Court 
of  New  York,  and  it  is  affirmed. 


VII.   Dissolution. 

Boston  Glass  Manufactory  v,  Mary  Langdon. 

24  Pickering  {Mass.)  49  (1834). 

Assumpsit  on  a  promissory  note  given  by  the  defendant  to  the 
plaintiffs.  The  defendant  pleads  in  abatement,  that  at  the  time  of 
the  purchase  of  the  writ  there  was  not,  and  now  is  not,  any  such 
corporation  established  by  law,  called  the  Boston  Glass  Manufac- 
tory, as  in  and  by  the  writ  is  supposed.  The  plaintiffs  reply  that 
there  was  and  is  such  a  corporation ;  and  tender  an  issue ;  which  is 
joined. 

At  the  trial,  before  Morton,  J.,  the  plaintiffs  offered  in  evidence 
their  act  of  incorporation,  and  showed  their  organization  under  it 
in  1811. 

The  records  of  the  corporation  were  introduced  by  the  plaintiffs, 
and  were  used  and  relied  upon  by  both  parties. 

The  defendant  then  introduced  an  indenture,  dated  the  27th  of 
May,  1827,  assigning  all  the  property  of  the  corporation  to  certain 
persons,  in  trust  to  pay,  pro  rata,  such  creditors  as  should  become 
parties  to  the  indenture.  This  instrument  contained  covenants,  that 
the  assignees  might  use  the  name  of  the  corporation  in  the  collection 
of  the  debts,  and  in  the  disposition  of  the  property  assigned;  that 
the  corporation  would  not  hinder  or  obstruct  them  in  the  perform- 
ance of  these  functions ;  and  that  it  would  make  any  further  con- 
veyances and  assurances  which  might  become  necessary,  and  per- 
form any  other  and  further  acts  which  might  be  required  to  enable 
the  assignees  fully  to  execute  their  trust.  No  provision  was  made 
for  a  release  to  the  corporation  by  the  creditors,  nor  for  paying 
over  to  the  corporation  the  surplus,  if  any,  of  the  property  assigned. 
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The  defendant  also  referred  to  all  the  records  subsequent  to  1817, 
and  contended  that  the  assignment  of  the  property  of  the  corpora- 
tion, and  the  omission  to  hold  dnnual  meetings,  to  choose  directors, 
and  to  transact  business,  as  appears  by  the  records  and  books  of 
the  corporation,  supported  the  issue  on  her  part  and  entitled  her  to 
a  verdict. 

But  the  jury  were  instructed  that  the  evidence  was  competent  to 
prove  the  establishment  and  continuance  of  the  corporation  down 
to  the  present  time. 

The  plaintiffs  then  claimed  to  have  the  damages  assessed  by  the 
jury,  if  they  found  a  verdict  in  their  favor,  and  offered  in  evidence 
the  note  declared  on.  This  was  objected  to  by  the  defendant,  be- 
cause the  note  had  been  assigned.    But  the  objection  was  overruled. 

The  defendant  then  offered  to  prove  that  the  note  was  without 
consideration.    This  evidence  was  objected  to  and  was  excluded. 

The  jury  found  a  verdict  for  the  plaintiffs  for  the  whole  amount 
of  the  note  and  interest. 

The  defendant  excepted  to  the  decisions  and  instructions  of  the 
judge;  and  for  the  reasons  above  appearing,  moved  for  a  new 
trial. 

Austin,  for  the  defendant.  The  corporation  was  shown  to  have 
been  discontinued  before  the  commencement  of  this  action.  It  was 
insolvent,  and  all  its  property,  including  the  note  now  in  suit,  was 
conveyed  absolutely  to  trustees  for  the  benefit  of  such  creditors  as 
became  parties  to  the  indenture,  without  any  provision  that  a  sur- 
plus should  revert  to  the  corporation,  or  that  the  creditors  should 
give  the.  corporation  a  release.  Neither  were  any  officers  chosen, 
nor  any  meetings  held  by  the  corporation,  after  the  date  of  the 
assignment;  and  the  officers  previously  elected  had  ceased  to  be 
competent  to  act  as  such,  for  all  of  them  had  become  insolvent  and 
had  parted  with  their  shares  in  the  corporate  property.  The  bank- 
naptcy  of  a  corporation,  alienation  of  all  its  property,  and  cessation 
to  do  business,  amount  to  a  dissolution.  Brinckerhoff  v.  Brown,. 
7  Johns.  Ch.  R.  217;  Slee  v.  Bloom,  19  Johns.  R.  456;  2  Kent's 
Cora,  (ist  ed.),  250;  Penniman  v.  Briggs,  i  Hopkins,  300;  s.  c.  8 
Cowen,  387.     *     *     ♦ 

Morton,  J.,  delivered  the  opinion  of  the  court: 
The  non-existence  or  death  of  the  plaintiff  may  properly  be 
pleaded  in  abatement,  i  Chitty's  PL  482;  Story's  PI.  24.  But 
whether,  as  it  entirely  and  perpetually  destroys  the  plaintiff's  right 
to  recover,  it  may  not  also  be  pleaded  in  bar,  it  is  not  necessary  to 
determine.  Proprietors  of  Monumoi  v.  Rogers,  i  Mass.  R.  159; 
Pirst  Parish  in  Sutton  v.  Cole,  3  Pick.  245.    Whether  the  plea 
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concludes  in  abatement  or  bar,  the  issue  being  found  against  the 
defendant,  the  judgment  must  be  peremptory.  The  established 
rule  is,  that  in  dilatory  pleas,  wheri  the  issue  is  found  against  the 
defendant  on  matters  of  fact,  the  judgment  must  be  in  chief. 
Gould's  PI.  300;  Howe's  Pract.  215. 

The  principal  question  for  our  consideration  is,  whether  judg- 
ment shall  be  rendered  on  the  verdict.  The  defendants'  counsel 
contends  that  the  evidence  introduced  will  not  support  the  verdict, 
but  that  the  verdict  is  against  the  evidence  and  the  law  and  should 
be  set  aside. 

The  point  which  has  been  determined  by  the  jury,  though  neces- 
sary to  be  submitted  to  them  with  proper  instructions,  is  quite  as 
much  a  matter  of  law  as  of  fact;  and  we  the  more  readily  enter 
into  the  examination  of  it. 

The  legal  establishment  and  due  organization  of  the  corporation 
were  admitted ;  but  it  was  contended  that  the  facts  disclosed  showed 
a  dissolution  of  it. 

The  elementary  treatises  on  corporations  describe  four  methods 
in  which  they  may  be  dissolved.  It  is  said  that  private  corpora- 
tion^'may  lose  their  legal  existence  by  the  act  of  the  legislature ;  by 
the  death  of  all  the  members ;  by  a  forfeiture  of  their  franchises : 
and  by  a  surrender  of  their  charters.  2  Kyd  on  Corp.  447;  i  Bl. 
Comm.  485;  2  Kent's  Comm.  (ist  ed.)  245;  Angell  &  Ames  on 
Corp.  501 ;  Oakes  v.  Hill,  14  Pick.  442.  No  other  mode  of  dis- 
solution is  anywhere  mentioned  or  alluded  to. 

1.  In  England,  where  the  Parliament  is  said  to  be  omnipotent, 
and  where  in  fact  there  is  no  constitutional  restraint  upon  their 
action  but  their  own  discretion  and  sense  of  right,  corporations  are 
supposed  to  hold  their  franchises  at  the  will  of  the  legislature. 
But  if  they  possess  the  power  to  annul  charters,  it  certainly  has 
been  rarely  exercised  by  them.  In  this  country,  where  the  legis- 
lative power  is  carefully  defined  by  explicit  fundamental  laws,  by 
which  it  must  be  governed  and  beyond  which  it  cannot  go,  it  has 
become  a  question  of  some  difficulty  to  determine  the  precise  extent 
of  their  authority  in  relation  to  the  revocation  of  charters  granted 
by  them.  But  as  it  is  not  pretended  that  there  has  been  any  legis- 
lative repeal  of  the  plaintiff's  charter,  it  will  not  be  useful  further 
to  discuss  this  branch  of  the  subject. 

2.  As  all  the  original  stockholders  are  not  deceased,  the  corpo- 
ration cannot  be  dissolved  for  the  want  of  members  to  sustain  and 
exercise  the  corporate  powers.  Besides,  this  mode  of  dissolution 
cannot  apply  to  pecuniary  or  business  corporations.     The  shares. 
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being  property,  pass  by  assignment,  bequest,  or  descent,  and  must 
ever  remain  the  property  of  some  persons,  who  of  necessity  must 
be  members  of  the  corporation,  as  long  as  it  may  exist. 

3.  Although  a  corporation  may  forfeit  its  charter  by  an  abuse  or 
misuser  of  its  powers  and  franchises,  yet  this  can  only  take  effect 
upon  a  judgment  of  a  competent  tribunal.  2  Kent's  Comm.  (ist 
ed.)  249;  Corporation  of  Colchester  v.  Sedber,  3  Burr.  1866; 
Smith's  Case,  4  Mod.  53.  Whatever  neglect  of  duty  or  abuse  of 
power  the  corporation  may  have  been  guilty  of,  it  is  perfectly  clear 
that  they  have  not  lost  their  charter  by  forfeiture.  Until  a  judicial 
decree  to  this  effect  be  passed,  they  will  continue  their  corporate 
existence.     The  King  v.  Atnery,  2  T.  R.  515. 

4.  Charters  are  in  many  respects  compacts  between  the  govern^ 
ment  and  the  corporators.  And  as  the  former  cannot  deprive  the 
latter  of  their  franchises  in  violation  of  the  compact,  so  the  latter 
cannot  put  an  end  to  the  compact  without  the  consent  of  the  former. 
It  is  equally  obligatory  on  both  parties.  The  surrender  of  a  charter 
can  only  be  made  by  some  formal  solemn  act  of  the  corporation ; 
and  it  will  be  of  no  avail  until  accepted  by  the  government.  There 
must  be  the  same  agreement  of  the  parties  to  dissolve  that  there 
was  to  form  the  compact.  It  is  the  acceptance  which  gives  efficacy 
to  the  surrender.  The  dissolution  of  a  corporation,  it  is  said,  ex- 
tinguishes all  its  debts.  The  power  of  dissolving  itself  by  its  own 
act  would  be  a  dangerous  power  and  one  which  cannot  be  sup- 
posed to  exist. 

But  there  is  nothing  in  this  case  which  shows  an  intention  of  the 
corporators  to  surrender  or  forfeit  their  charter,  nor  anything 
which  can  be  construed  into  a  surrender  or  forfeiture. 

The  possession  of  property  is  not  essential  to  the  existence  of  a 
corporation.  2  Kent's  Comm.  (ist  ed.)  249.  Its  insolvency  can- 
not, therefore,  extinguish  its  legal  existence.  Nor  can  the  assign- 
ment of  all  its  property  to  pay  its  debts,  or  for  any  other  purpose, 
have  that  effect.  The  instrument  of  assignment 'was  not  so  in- 
tended, and  cannot  be  so  construed.  All  its  provisions  look  to  the 
continuance  of  the  corporation.  It  contains  covenants  that  the 
assignees  may  use  the  corporate  name  for  the  collection  of  the 
debts  and  the  disposition  of  the  property  assigned ;  that  the  corpo- 
ration will  not  hinder  or  obstruct  them  in  the  performance  of  these 
functions ;  that  it  will  make  any  further  conveyances  and  assurances 
which  may  become  necessary,  and  will  do  and  perform  any  other 
and  further  acts  which  may  be  required  to  enable  the  assignees 
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fully  to  execute  their  trust.  The  instrument  which  covenants  for 
future  acts  cannot  be  construed  to  take  away  all  power  of  action. 

The  omission  to  choose  directors  clearly  does  not  show  a  dissolu- 
tion of  the  corporation.  Although  the  proper  officers  may  be  neces- 
sary to  enable  the  body  to  act,  yet  they  are  not  essential  to  its 
vitality.  Even  the  want  of  officers  and  the  want  of  power  to  elect 
them,  would  not  be  fatal  to  its  existence.  It  has  a  potentiality 
which  might  by  proper  authority  be  called  into  action,  without 
affecting  the  identity  of  the  corporate  body.  Colchester  v.  Seaber, 
3  Burr.  1870. 

But  here  in  fact  was  no  lack  of  officers.  Although  no  directors 
had  been  chosen  for  several  years,  yet,  by  the  by-laws  of  the  cor- 
poration, the  directors,  though  chosen  for  one  year,  were  to  continue 
in  office  till  others  were  chosen  in  their  stead. 

The  damages  were  properly  assessed  by  the  jury.  The  defendant 
having  elected  to  try  her  case  upon  a  plea  in  abatement,  must  sub- 
mit to  the  legal  consequences  of  that  form  of  trial.  Perhaps  the 
court  might  have  assessed  the  damages  as  in  case  of  default.  But 
most  obviously  the  better  course  was  to  submit  the  subject  to  a 
jury.  In  doing  this  tlie  defendant  could  not  be  allowed  to  go  into 
the  whole  defense  as  upon  the  general  issue.  The  rule  adopted  at 
the  trial  was  the  correct  one. 

Judgment  according  to  verdict. 


David  Heard  v,  Charles  P.  Talbot  &  Another. 

7  Gray  (Mass.)  113  (1856). 

Complaint  under  Revised  Statutes,  chapter  116,  for  flowing 
land.  The  parties,  for  the  purpose  of  submitting  to  the  court  the 
right  of  the  respondents  to  maintain  this  dam,  as  successors  of  the 
Proprietors  of  the  Middlesex  Canal^  agreed  upon  the  following 
statement  of  facts: 

"  The  complainant  has  the  fee,  in  certain  meadow  lands  in  Way- 
land,  described  in  his  complaint,  which  lands  are  alleged  ta  be 
flowed  by  the  water  of  the  Concord  river,  raised  by  the  respondents' 
dam  in  the  bperation  of  their  mills. 

"  The  respondents  claim  a  right  to  now  maintain  their  dam  with- 
out payment  of  damages  (even  if  the  dam  shall  cause  said  lands  to 
he  flowed),  by  reason  of  the  following  acts  and  proceedings  done 
and  had  by  themselves  and  those  under  whom  they  claim. 
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"In  1708  the  town  of  Billerica  granted  to  one  Richardson  a 
certain  tract  of  land,  and  a  right  to  dam  Concord  river  at  the  falls 
in  that  town,  for  the  purposes  of  a  grist  mill,  so  long  as  he  or  his 
heirs  should  furnish  a  mill  there  to  grind  the  grain  of  the  inhabi- 
tants of  said  town.  In  pursuance  of  said  grant,  a  grist  mill,  within 
a  year  or  two  of  the  grant,  was  erected  there,  with  a  dam  of  a 
certain  height,  which  mill  and  dam  and  other  mills  were  kept  up 
and  in  operation  till  and  since  the  incorporation  of  the  proprietors 
of  the  Middlesex  canal,  as  hereinafter  set  forth.  No  forfeiture 
is  claimed  by  the  town  of  Billerica  or  by  the  complainant  for  any 
want  of  a  grist  mill  for  .the  inhabitants. 

"  Certain  persons  were  incorporated  as  '  the  Proprietors  of  the 
Middlesex  Canal,'  by  St.  1793,  c.  21,  for  the  purpose  of  cutting  a 
canal  to  unite  the  water  of  the  Merrimack  river  with  the  water  of 
Medford  river,  with  certain  rights  and  privileges  given  them  by 
their  charter. 

"The  proprietors  in  1798  purchased  said  mill  privileges  on  the 
Concord  river,  and  erected  a  dam,  as  the  complainant  alleges,  to  a 
greater  height  than  the  former  dam,  for  the  purpose  of  raising  a 
head  of  water  to  supply  their  canal,  using  the  surplus  to  operate 
their  mills,  the  grist  mill  having  the  first  right. 

"  In  1804  they  completed  their  canal  from  Merrimack  river  to 
Charles  river,  and  opened  it  for  public  navigation,  taking  toll  there- 
for, and  using  the  head  of  water  so  raised  in  Concord  river  to  feed 
their  canal,  and  the  surplus  also  to  run  their  said  mills. 

"In  1798  the  proprietors  procured  an  additional  act  to  be  passed 
(St.  1798,  c.  16),  by  which  they  were  empowered  to  purchase  and 
hold  any  mill  seats  on  the  waters  connected  with  their  canal,  and  to 
erect  mills  thereon. 

"  Said  proprietors  rebuilt  the  grist  mill  and  mills  for  manufactur- 
ing lumber,  and  leased  and  sold  water-power  at  said  Billerica,  from 
time  to  time,  so  long  as  they  were  in  active  operation  as  a  canal 
company,  to  divers  persons,  to  be  drawn  from  the  head  of  water 
raised  by  said  dam,  and  always  to  be  used  in  subordination  to  the 
use  of  the  water  for  feeding  the  canal,  except  the  grist  mill,  which 
always  had  the  first  right  to  the  use  of  the  water. 

"  In  1826,  finding  their  dam  insufficient  to  raise  the  water  for 
their  purposes,  said  proprietors  built  a  new  and  more  permanent 
dam  in  connection  with  the  old  one,  which  is  the  structure  here 
complained  of. 

"  The  proprietors  carried  on  their  canal,  using  in  the  dry  seasons 
of  the  year  all  of  the  water  of  the  river,  for  their  various  purposes, 
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and  for  the  mills  of  those  claiming  under  them,  the  canal  using  the 
largest  part  thereof,  and  retaining  the  first  right  thereto,  till  the 
year  185 1,  when  their  canal  was  wholly  disused  by  them  and  filled 
up  in  parts  of  it,  and  has  become  now  wholly  unfit  for  use,  and  is  no 
longer  filled  with  water,  and  is  wholly  unused  by  said  proprietors. 

"At  the  time  of  the  abandonment  of  the  use  of  their  canal,  and  as 
a  part  of  the  winding  up  of  their  affairs,  the  proprietors  sold  all 
their  land  and  the  residue  of  the  water-power  by  them  unsold, 
raised  by  their  dam  aforesaid,  to  the  respondents  by  deed  of  quit- 
claim, '  subject  expressly  to  the  reservation  of  all  easements  and 
services  necessary  for  or  incident  to  the  preservation  and  use  of 
said  canal  for  the  purpose  of  navigation,  and  of  all  the  rights  of 
the  public  therein,  until  the  same  shall  be  lawfully  discontinued'; 
and  the  respondents  have  since  that  sale  maintained  and  kept  up  the 
water  by  said  dam  for  manufacturing  purposes,  and  claim  to  use 
the  same  in  such  manner  and  to  such  extent  as  may  suit  their  con- 
venience for  such  manufacturing  purposes,  subject  to  said  reserved 
right  of  said  canal. 

*'  It  is  also  agreed  (if  it  be  competent  evidence)  that  after  the 
abandonment  of  their  canal  said  proprietors  applied  to  the  legis- 
lature for  leave  to  wind  up  their  affairs,  and  to  sell  their  land  and 
water-power,  and  surrender  their  charter,  which  application  was 
denied ;  and  that  afterward  they  applied  by  petition  to  the  Supreme 
Court  for  leave  to  wind  up  their  affairs  and  surrender  their  charter, 
which  petition  is  still  pending;  which  applications  were  made  after 
the  deed  to  the  respondents. 

"  It  is  also  agreed  (if  it  be  competent  evidence)  that  the  canal 
corporation,  or  those  claiminj^  under  them,  have  never  in  fact  paid 
any  damages  for  flowing  the  complainant's  land,  or  obtained  any 
grant  or  license  therefor,  except  such  as  may  be  presumed  by  law 
from  the  lapse  of  time  from  the  facts  above  stated. 

"  It  is  also  agreed  (if  it  be  competent  evidence)  that  the  com- 
plainant's ancestor  brought  his  complaint  against  the  proprietors  of 
the  canal,  as  reported  in  the  5th  of  Metcalf's  Reports,  page  8i» 
which  may  be  referred  to. 

*'  It  is  also  agreed  that  said  canal  corporation  has  never  been 
dissolved,  or  said  canal  discontinued,  except  as  aforesaid. 

"If  the  said  complaint  can  be  sustained  upon  the  aforesaid  facts, 
and  upon  the  proof  by  the  complainant  that  the  dam  built  in  1798 
or  in  1826  was  higher  than  the  dam  maintained  up  to  1798,  and 
that  his  land  is  flowed  thereby,  then  the  cause  is  to  stand  for  trial ; 
otherwise,  the  complainant  is  to  become  nonsuit." 
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BiGELOW,  J. :  There  can  be  no  doubt  that  the  proprietors  of  the 
Middlesex  canal,  under  their  original  act  of  incorporation,  St.  1793, 
c.  21,  and  under  the  additional  act  of  1798,  c.  16,  by  which  they 
were  empowered  to  purchase  and  hold  mill  seats  on  the  waters 
connected  with  their  canal,  acquired,  as  part  of  their  franchise,  the 
right  to  flow  the  land  of  the  complainant ;  and  that  this  right  was 
in  its  nature  a  permanent  easement  or  servitude,  for  which  the 
complainant  or  those  under  whom  he  claims  title  had  an  ample 
remedy  in  damages  provided  in  the  third  section  of  the  original 
charter  of  the  corporation.  That  remedy  was  an  exclusive  one,  and 
the  time  within  which  parties  could  legally  avail  themselves  of  it 
has  long  since  passed  away.  These  points  have  already  been  ad- 
judicated. Stevens  v.  Middlesex  Canal,  12  Mass.  466;  Sudbury 
Meadows  v.  Middlesex  Canal,  23  Pick,  36;  Heard  v.  Middlesex 
Canal,  5  Met.  81. 

It  seems  to  us  very  clear  that  there  is  nothing  in  the  facts  of  the 
present  case  to  take  it  out  of  the  principles  settled  by  those  deci- 
sions, and  that  there  is  no  ground  on  which  the  claim  of  the  com- 
plainant to  damages  under  the  mill  act  can  be  sustained  against 
these  respondents.  They  hold  their  title  to  the  mills  and  water- 
power  raised  by  the  dam  which  causes  the  land  of  the  complainant 
to  be  flowed,  under  a  grant  from  the  Proprietors  of  the  Middlesex 
Canal.  By  the  deed  under  which  they  claim,  the  right  is  expressly 
reserved  to  the  grantors  to  appropriate  the  water  raised  by  the  dam 
at  all  times  to  the  purpose  of  supplying  their  canal.  It  is  therefore 
in  the  right  of  the  canal  corporation,  and  subject  to  this  reserva- 
tion, that  the  respondents  claim  to  use  and  enjoy  the  mill  privileges 
created  by  the  dam  which  is  the  subject  of  this  complaint.  Unless, 
therefore,  the  corporation  have  surrendered  or  lost  the  right  to  keep 
up  and  maintain  this  dam,  it  having  been  already  settled  in  5  Met. 
81,  that  the  complainant  has  no  claim  for  damages  on  account 
thereof  against  the  corporation,  it  would  seem  to  follow  that  he  has 
none  against  these  respondents,  who  claim  under  the  corporation. 

The  sole  ground  on  which  he  now  rests  his  case  is,  that  the  canal 
corporation  have  since  the  year  185 1  wholly  disused  their  canal, 
filled  up  portions  of  it,  and  suflFered  it  to  remain  in  such  condition 
as  to  be  entirely  unfit  for  use.  The  argument  i%  that  the  right  of 
erecting  and  maintaining  a  dam  was  granted  to  the  corporation 
mainly  for  the  purpose  of  enabling  them  to  raise  water  for  the 
supply  of  their  canal,  and  the  power  to  hold  mills  was  wholly 
incidental  to  and  dependent  on  the  appropriation  and  use  of  the 
water  raised  by  the  dam  for  the  great  object  for  which  the  corpora- 
tion was  established,  and  their  franchise  granted;  that  the  cor- 
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poration,  having  abandoned  the  use  of  the  canal,  and  ceased  to 
supply  it  with  water,  can  no  longer  claim  the  right,  under  their 
charter,  to  maintain  the  dam. 

Admitting,  for  the  sake  of  giving  full  force  to  this  argument,  the 
correctness  of  the  premises  on  which  it  rests,  we  do  not  think  the 
conclusion  drawn  from  them  legitimately  follows.  An  essential 
link  in  the  chain  of  reasoning  is  wanting.  The  argument  assumes 
that  the  neglect  or  omission  to  use  a  right  granted  to  a  corporation, 
as  part  of  their  franchise,  for  the  specific  purpose  for  which  it  was 
given,  necessarily  works  a  forfeiture  of  the  right  itself.  But  this 
is  not  so,  unless  the  right  is  expressly  made  conditional  on  the  use, 
which  is  not  done  in  the  act  incorporating  the  proprietors  of  the 
canal.  The  right  is  given  absolutely,  and  without  express  condition 
or  limitation.  The  corporation  are  still  in  existence.  All  the  rights 
and  powers  conferred  on  them  by  law,  and  comprehended  within  the 
broad  terms  of  their  franchise,  have  never  yet  been  legally  forfeited 
or  extinguished.  Nor  can  they  be,  except  by  a  surrender  of  the 
charter  and  its  acceptance  by  the  government,  or  by  a  forfeiture 
declared  by  the  judgment  of  a  competent  tribunal,  or  by  proceed- 
ings under  St.  1852,  c.  55. 

In  the  absence  of  express  conditions  in  an  act  of  incorporation,  by 
which  corporate  rights  and  powers  are  made  to  depend  on  their  due 
exercise,  a  non-user  or  misuser  of  them  does  not  operate  as  a  sur- 
render or  forfeiture  of  the  charter.  Although  the  disuse  of  the 
canal  and  its  abandonment  by  the  corporation  may  be  a  g^ss  disre- 
gard of  the  duty  imposed  on  them  by  law,  and  an  essential  violation 
of  the  terms  and  conditions  implied  from  the  contract  entered  into 
with  the  government  by  the  acceptance  of  the  charter,  and  upon 
due  proceedings  had,  might  be  a  sufficient  ground  upon  which  to 
decree  a  forfeiture  of  all  their  corporate  rights  and  privileges,  they 
do  not  constitute  any  valid  ground  upon  which  the  exercise  by  the 
corporation  of  any  of  the  powers  conferred  by  their  charter  can 
be  defeated  or  denied  by  third  persons  in  collateral  proceedings. 
This  results  from  the  very  nature  of  an  act  of  incorporation.  It 
is  not  a  contract  between  the  corporate  body,  on  the  one  hand,  and 
individuals  whose  rights  and  interests  may  be  affected  by  the  exer- 
cise of  its  powers^  on  the  other.  It  is  a  compact  between  the  cor- 
poration and  the  government  from  which  they  derive  their  powers. 
Individuals  therefore  cannot  take  it  upon  themselves,  in  the  asser- 
tion of  private  rights,  to  insist  on  breaches  of  the  contract  by  the 
corporation,  as  a  ground  for  resisting  or  denying  the  exercise  of  a 
corporate  power.  That  can  be  done  only  by  the  government  with 
which  the  contract  was  made,  and  in  proceedings  duly  instituted 
against  the  corporation.    It  would  not  only  be  a  great  anomaly  to 
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allow  persons,  not  parties  to  a  contract,  to  insist  on  its  breach  and 
enforce  a  penalty  for  its  violation;  but  it  would  be  against  public 
policy,  and  lead  to  confusion  of  rights,  if  corporate  powers  and 
privileges  could  be  disputed  and  defeated  by  every  person  who 
might  be  aggrieved  by  their  exercise.  Therefore  it  has  been  often 
held,  that  a  cause  of  forfeiture,  however  great,  cannot  be  taken 
advantage  of  or  enforced  against  corporations  collaterally  or  inci- 
dentally, or  in  any  other  mode  than  by  a  direct  proceeding  for  that 
object  in  behalf  of  the  government.  Angell  &  Ames  on  Corp. 
§  777,  and  cases  cited;  Boston  Glass  Manufactory  v.  Langdon,  24 
Pick.  49;  Quincy  Canal  v.  Newcomb,  7  Met.  276. 

It  follows  from  these  principles,  that  the  franchise  of  the  pro- 
prietors of  the  Middlesex  Canal,  which  includes  the  right  of  keep- 
ing up  and  maintaining  the  dam  which  flows  the  land  of  the  com- 
plainant, being  still  in  existence,  it  is  not  competent  for  him  in  this 
proceeding  to  show  a  non-user  or  abandonment  of  the  canal,  as  a 
ground  for  denying  the  right  of  the  corporation  to  continue  the  dam ; 
and  as  the  respondents  hold  their  title  under  the  corporation,  and 
justify  the  flowing  of  the  complainant's  land  under  the  corporate 
franchise,  there  is  no  ground  for  sustaining  the  present  complaint 
under  the  mill  act  against  the  respondents.  It  is  a  sufficient  answer 
to  this  suit,  that  the  corporation  have  the  legal  right  to  maintain 
the  dam  as  against  the  complainant,  without  payment  of  damages. 

This  view  of  the  case  renders  it  unnecessary  to  determine  the 
question  discussed  at  the  bar,  whether  the  right  to  purchase  and 
hold  mills,  which  was  conferred  on  the  corporation  by  the  act  of 
1798,  was  the  grant  of  an  additional  and  distinct  franchise  or  right, 
which  may  be  used  and  enjoyed  by  the  corporation  or  their  grantees 
separately  from  and  independently  of  the  building  and  maintaining 
of  a  canal ;  or  whether  it  was  merely  secondary  and  subordinate  to 
the  making  of  a  canal  and 'the  raising  of  water  for  its  supply,  and 
was  to  cease  and  become  extinguished  when  the  right  of  keeping 
and  using  the  canal  should  be  surrendered  or  forfeited.  Nor  have 
we  occasion  to  decide  whether  the  forfeiture  or  extinguishment  of 
the  charter  of  the  corporation  would  operate  to  defeat  the  title  of 
the  grantees  of  the  corporation  to  the  mills  and  water-power  which 
had  been  acquired  by  the  corporation  lawfully,  and  conveyed  to  the 
respondents  by  deeds  valid  at  the  time  they  were  made,  by  which 
the  title  became  vested  before  such  extinguishment  or  forfeiture 
took  place.  These  are  important  and  interesting  questions;  but  it 
will  be  quite  time  enough  to  settle  them,  when  the  exigency  of  a 
case  shall  require,  in  order  to  adjudicate  upon  the  rights  of  parties, 
that  they  should  be  judicially  determined. 

Complainant  nonsuit 
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The  New  York  and  Long  Island  Bridge  Company,  Respondent, 

V,  Lenox  Smith,  Appellant,  et  al. 

148  New  York  Reports  54a 

Appral  by  the  defendant  Lenox  Smith  in  condemnation  proceed- 
ings, from  an  order  in  favor  of  the  petitioner  and  against  the  de- 
fendant, after  a  trial  of  the  issues. 

This  special  proceeding  was  begun  on  March  18,  1895;  the 
defendant  Smith  answering,  and  the  defendant  Skelly  neidier  an* 
swered  nor  appeared  at  the  trial. 

The  premises  belonging  to  defendant  Lenox  Smith,  and  for  the 
appropriation  of  which  this  proceeding  was  brought,  are  situated 
on  the  easterly  side  of  Third  avenue,  in  the  city  of  New  York, 
beginning  fifty  feet  north  of  Sixty- fourth  street,  and  having  a 
frontage  of  seventy-five  feet  on  Third  avenue,  and  a  depth  of  one 
hundred  and  five  feet. 

The  *'  New  York  and  Long  Island  Bridge  Company  "  was  in- 
corporated by  c.  395,  Laws  of  1867,  entitled  "An  act  to  incorporate 
the  '  New  York  and  Long  Island  Bridge  Company '  for  the  purpose 
of  constructing  and  maintaining  a  bridge  over  the  East  river  be- 
tween the  city  of  New  York  and  Long  Island." 

Bartlett,  J.:  The  main  question  presented  by  this  appeal  is 
whether  the  New  York  and  Long  Island  Bridge  Company  was,  at 
the  time  this  proceeding  was  instituted,  an  existing  corporation  duly 
authorized  to  acquire  title  to  the  land  of  the  defendant  Smith  for 
the  purposes  of  constructing  the  bridge  and  its  approaches. 

The  appellant  takes  a  preliminary  point  which,  if  sound,  would 
require  a  reversal  of  the  order  appealed  from,  and  a  dismissal  of 
this  proceeding. 

The  act  incorporating  the  bridge  company  (c.  395,  Laws  of 
1867)  provides  in  the  twelfth  section  thereof  that  the  bridge  shall 
be  commenced  within  two  years  from  the  passage  of  the  act,  and 
shall  be  continued  without  unreasonable  delay,  until  it  is  completed, 
"  or  this  act  and  all  rights  and  privileges  granted  thereby  shall  be 
null  and  void." 

It  is  the  contention  of  appellant's  counsel  that  this  forfeiture 
clause  is  self-executing,  and  as  it  is  admitted  that  the  work  was 
not  commenced  within  two  years  from  the  passage  of  the  act,  the 
bridge  company,  ipso  facto,  ceased  to  exist. 

We  are  referred  to  a  large  number  of  authorities  as  sustaining 
this  position,  and,  among  others,  to  several  cases  in  this  court. 

It  is  to  be  observed  that  the  question  as  to  whether  a  forfeiture 
clause  is  or  is  not  self -executing,  depends  wholly  upon  the  language 
employed  by  the  legislature. 
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Our  attention  is  called  particularly  to  In  re  Brooklyn,  WinAeld  & 
Newtown  Ry.  Co,,  72  N.  Y.  245,  and  Brooklyn  Steam  Transit  Co, 
V.  City  of  Brooklyn,  78  N.  Y.  524. 

In  the  first  case  the  words  of  forfeiture  were,  "  Its  corporate 
existence  and  powers  shall  cease,"  and  this  court  held  that  upon 
default  the  corporation's  existence  and  powers  ceased,  without 
judicial  proceedings.  In  the  second  case  the  words  of  forfeiture 
were,  "This  act  and  all  the  powers,  rights,  and  franchises  herein 
and  hereby  granted  shall  be  deemed  forfeited  and  terminated,"  and 
this  court  held  the  clause  to  be  self-executing,  thereby  recognizing 
the  undoubted  power  of  the  legislature  to  provide  that  corporate 
existence  shall  cease  by  the  mere  fact  of  failure  of  the  corporation 
to  perform  certain  acts  imposed  by  the  charter. 

It  requires,  however,  strong  and  unmistakable  language,  such  as 
each  of  the  cases  referred  to  presents,  to  authorize  the  court  to 
hold  that  it  was  the  intention  of  the  legislature  to  dispense  with 
judicial  proceedings  on  the  intervention  of  the  attorney-general. 

In  the  case  at  bar  the  words  of  forfeiture  are,  "All  rights  and 
privileges  granted  hereby  shall  be  null  and  void." 

It  cannot  be  said  that  the  words  "  shall  be  null  and  void  "  dis- 
close the  legislative  intent  to  make  this  clause  self -executing.  The 
words  "  null  and  void,"  as  used  in  this  connection,  clearly  mean 
voidable.  The  word  "  void  "  is  often  used  in  an  unlimited  sense, 
implying  an  act  of  no  effect,  a  nullity  ab  initio  (Inskeep  v.  Lecony, 
1  N.  J.  L.  112)  ;  in  the  case  at  bar  it  was  not  so  employed,  but 
rather  in  its  more  limited  meaning. 

We  think  these  words  mean  no  more  than  if  the  legislature  had 
said,  in  case  of  default  the  corporation  "  shall  be  dissolved."  The 
attorney-general  was  authorized  to  treat  the  charter  of  the  bridge 
company  as  voidable,  and  by  appropriate  legal  proceedings  to  have 
terminated  its  corporate  existence. 

The  Supreme  Court  of  the  United  States,  in  passing  upon  the 
meaning  of  the  words  "  void  and  of  no  effect,"  uses  this  language : 
"But  these  words  are  often  used  in  statutes  and  legal  documents, 
*  *  *  in  the  sense  of  voidable  merely,  that  is,  capable  of  being 
avoided,  and  not  as  meaning  that  act  or  transaction  is  absolutely 
a  nullity,  as  if  it  never  had  existed,  incapable  of  giving  rise  to  any 
rights  or  obligations  under  any  circumstances.  Ewell  v.  Daggs,  108 
U.  S.  148."  ' 

Holding,  as  we  do,  that  the  forfeiture  clause  in  the  act  of  1867 
was  not  self -executing,  we  find  in  the  various  acts  amending  the 
act  of  1867  repeated  waivers  by  the  legislature  of  the  failure  of  the 
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holders  in  this  company  should  have  a  right  to  take  an  interest  in 
the  new  one,  in  proportion  to  their  respective  interests  in  this.  The 
bill  also  averred,  that  it  was  further  voted,  that,  in  case  of  sale,  the 
directors  should  be  authorized  to  close  the  affairs  of  the  company 
and  to  take  necessary  measures  for  that  purpose.  The  bill  further 
averred  that  the  directors  threatened  and  intended  to  sell  said  prop- 
erty to  a  new  corporation  called  the  Salisbury  Mills,  and  to  take  in 
payment  shares  in  the  new  company  at  par,  and  divide  them  pro- 
portionately among  the  stockholders  of  the  old  company,  and  sur- 
render and  give  up  their  charter  and  franchise. 

The  answer  alleged,  among  other  things,  that  the  defendants 
were  negotiating  with  the  Salis-bury  Mills  for  a  sale  of  the  prop- 
erty at  a  price  of  $250,000,  payable  in  stock  of  that  corporation; 
also  that  the  defendants  and  the  Salisbury  Mills  were  desirous  to 
admit  every  stockholder  in  the  old  corporation  to  take  and  hold 
an  interest  in  the  new  one,  to  any  extent  he  pleased,  but  that  that 
was  and  would  be  left  optional  with  him.  The  answer  also  alleged 
that  it  was  the  intention  of  the  defendants  to  make  a  sale  of  the 
property  for  the  purpose  of  paying  the  debts  of  the  corporation, 
and  ultimately  to  wind  up  their  affairs,  and  to  distribute  the  stock 
obtained  among  the  individual  members,  if  they  would  accept  it, 
otherwise  to  reduce  it  to  cash  and  distribute  its  value  among  such 
members. 

A  hearing  was  had  before  Bigelow,  J.,  who  reported  the  case 
to  the  full  court.  There  was  a  conflict  of  testimony  as  to  the 
adequacy  of  the  price  named.  Defendants  introduced  testimony 
as  to  the  affairs  of  the  corporation,  tending  to  show  that  it  was 
advisable  to  sell  the  property  and  close  the  business. 

Bigelow,  J.:  *  *  *  The  views  which  we  have  taken  dispose 
of  the  whole  case.  It  is  therefore  unnecessary  to  go  at  large  into 
a  consideration  of  the  other  branch  of  the  cause,  which  was  fully 
anJ  elaborately  discussed  at  the  bar.  But  we  entertain  no  doubt 
of  the  right  of  a  corporation,  established  solely  for  trading  and 
manufacturing  purposes,  by  a  vote  of  the  majority  of  their  stock- 
holders, to  wind  up  their  affairs  and  close  their  business,  if  in  the 
exercise  of  a  sound  discretion  they  deem  it  expedient  so  to  do.  At 
common  law,  the  right  of  corporations,  acting  by  a  majority  of 
their  stockholders,  to  sell  their  property  is  absolute,  and  is  not 
limited  as  to  objects,  circumstances  or  quantity.  Angell  &  Ames 
on  Corp.,  section  127  et  seq.,  2  Kent  Com.  (6th  ed.)  280.  Mayor, 
etc,  of  Colchester  v.  Lowton,  1  Ves.  &  B.  226,  240,  244.  Binney's 
Case,  2  Bland,  142.  To  this  general  rule  there  are  many  exceptions, 
arising  from  the  nature  of  particular  corporations,  the  purposes  for 
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which  they  were  created,  and  the  duties  and  liabilities  imposed  on 
them  by  their  charters.  Corporations  estabUshed  for  objects  quasi 
public,  such  as  railway,  canal  and  turnpike  corporations,  to  which 
the  right  of  eminent  domain  and  other  large  privileges  are  granted 
in  order  to  enable  them  to  accommodate  the  public,  may  fall  within 
the  exception ;  as  also  charitable  and  religious  bodies,  in  the  admin- 
istration of  whose  affairs  the  community'  or  some  portion  of  it  has 
an  interest  to  see  that  their  corporate  duties  are  properly  dis- 
charged. Such  corporations  may  perhaps  be  restrained  from  alien- 
ating their  property,  and  compelled  to  appropriate  it  to  specific 
uses,  by  mandamus  or  other  proper  process.  But  it  is  not  so  with 
corporations  of  a  private  character,  established  solely  for  trading 
and  manufacturing  purposes.  Neither  the  public  nor  the  legislature 
have  any  direct  interest  in  their  business  or  its  management.  These 
are  committed  solely  to  the  stockholders,  who  have  a  pecuniary 
stake  in  the  proper  conduct  of  their  affairs.  By  accepting  a  charter, 
they  do  not  undertake  to  carry  on  the  business  for  which  they 
are  incorporated,  indefinitely,  and  without  any  regard  to  the  con- 
dition of  their  corporate  property.  Public  policy  does  not  require 
them  to  go  on  at  a  loss.  On  the  contrary,  it  would  seem  very 
clearly  for  the  public  welfare,  as  well  as  for  the  interest  of  the 
stockholders,  that  they  should  cease  to  transact  business  as  soon  as, 
in  the  exercise  of  a  sound  judgment,  it  is  found  that  it  cannot  be 
prudently  continued. 

If  this  be  not  so,  we  do  not  see  that  any  limit  could  be  put  to 
the  business  of  a  trading  corporation,  short  of  the  entire  loss  or 
destruction  of  the  corporate  property.  The  stockholders  could  be 
compelled  to  carry  it  on  until  it  came  to  actual  insolvency.  Such 
a  doctrine  is  without  any  support  in  reason  or  authority.  The  case 
of  Ward  v.  Society  of  Attorneys,  i  CoUyer,  370,  cited  by  the  plain- 
tiffs, does  not  support  it.  They  were  not  a  trading  corporation 
nor  were  their  affairs  in  an  embarrassed  condition.  It  was*  the 
case  of  the  majority  of  a  corporation,  attempting  to  surrender  the 
old  charter,  and  to  pervert  the  corporate  funds  to  a  different  pur- 
pose, by  passing  them  over  to  a  new  association.  Besides,  the 
questions  raised  in  the  case  were  not  finally  determined  by  the  vice 
chancellor.  They  were  only  considered  so  far  as  it  was  necessary 
to  decide  the  question  of  granting  an  injunction  preliminary  to  the 
hearing. 

Upon  the  facts  found  in  the  case  before  us,  we  see  no  reason 
to  doubt  that  the  vote  of  the  majority  of  the  stockholders,  for 
the  sale  of  the  corporate  property,  and  the  closing  of  the  business 
of  the  corporation,  was  justified  by  the  condition  of  their  affairs. 
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Without  available  capital,  and  without  the  means  of  procuring  it, 
the  further  prosecution  of  their  business  would  be  unprofitable,  if 
not  impracticable.  Under  these  circumstances  it  was  in  furtherance 
of  the  purposes  of  the  corporation,  to  pay  their  debts,  close  their 
affairs  and  settle  with  their  stockholders  on  terms  most  advan- 
tageous to  them.    Sargent  v.  Webster,  13  Met.  504. 

Nor  can  we  see  anything  in  the  proposed  sale  to  a  new  corpora- 
tion, and  the  receipt  of  their  stock  in  payment,  which  makes  the 
transaction  illegal.  It  is  not  a  sale  by  a  trustee  to  himself,  for 
his  own  benefit;  but  it  is  a  sale  to  another  corporation  for  the 
benefit  and  with  the  consent  of  the  cestuis  que  trust,  the  old  stock- 
holders. The  new  stock  is  taken  in  lieu  of  money,  to  be  dis- 
tributed among  those  stockholders  who  are  willing  to  receive  it, 
or  to  be  converted  into  money  by  those  who  do  not  desire  to  retain 
it.  Being  done  fairly  and  not  collusively,  as  a  mode  of  payment 
for  the  property  of  the  corporation,  that  transaction  is  not  open  to 
valid  objection  by  a  minority  of  the  stockholders.  Hodges  v.  New 
England  Screw  Co,,  i  R.  I.,  347. 

It  was  urged  by  the  plaintiffs  that  the  common  law  right  of  a 
corporation  to  sell  their  property  and  close  their  business  had  been 
taken  away  by  St.  1852,  c.  55.  But  we  do  not  think  that  such  is 
its  true  interpretation.  It  is  not  restrictive  in  its  terms,  but  only 
permissive.  It  was  intended  to  provide  a  mode  in  which  the  charter 
of  a  corporation  might  be  dissolved  without  resort  to  the  legislature. 
But  it  did  not  take  away  the  right  of  a  corporation  to  proceed  in 
the  sale  of  their  property  preparatory  to  a  surrender  of  their  char- 
ter, which  is  all  that  the  defendants  undertook  to  do.  Bill  dis- 
missed. 


Foster  v,  Essex  Bank. 

16  Massachusetts  Reports  245    (1819). 

Assumpsit  for  $50,000  had  and  received  by  the  defendants,  to 
the  use  of  Israel  Foster,  the  plaintiff's  testator. 

The  action  was  entered  at  the  last  April  term,  and  at  this  term 
the  following  suggestion  was  filed,  viz.:  "And  now  William  Pres- 
cott  and  Leverett  Saltonstall,  who  were  originally  retained  in  this 
action  by  the  Directors  of  the  Essex  Bank,  suggest  that,  since  the 
last  term  of  the  court,  the  corporation  of  '  the  President,  Directors, 
and  Company  of  the  Essex  Bank '  is  dissolved  by  the  expiration  of 
20 
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the  time  limited  for  its  duration  in  the  act  of  incorporation ;  which 
said  act  is  dated  the  eighteenth  day  of  June  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  ninety-nine. 

William  Prescott. 

Leverett  Saltonstall." 

[By  the  act  incorporating  the  defendants  (Stat.  1799,  c.  8),  it  was 
provided  that  the  persons  therein  named,  and  their  associates,  suc- 
cessors, and  assigns,  should  be  created  and  made  a  corporation,  by 
the  name  of,  etc.,  and  should  "  so  continue  from  the  first  day  of 
July,  1799,  until  the  expiration  of  twenty  years  next  following." 

By  an  act  passed  on  the  19th  of  June,  1819  (Stat.  1819,  c.  43).  it 
is  enacted,  "that  all  bodies  corporate  and  politic,  which  now  are, 
or  hereafter  may  be  established,  and  whose  powers  would  expire, 
either  by  express  limitation  in  their  charters  of  incorporation,  or 
otherwise,  shall  be,  and  they  hereby  are  continued  bodies  corporate 
and  politic,  for  the  term  of  three  years,  from  and  after  the  day  on 
which  their  powers  would  expire,  as  aforesaid,  for  the  purposes  of 
prosecuting  and  defending  all  suits,  which  now  are,  or  may  here- 
after be  instituted,  and  of  enabling  such  bodies  corporate  and  politic 
gradually  to  settle  and  close  their  concerns,  and  divide  their  capital 
stock ;  but  not  for  the  purpose  of  continuing  the  business  for  which 
such  bodies  corporate  and  politic  have  been,  or  may  be  established."] 

The  question  arising  out  of  the  above  suggestion  was  argued  at 
Boston,  March  term,  1820  (the  action  having  been  continued  nisi 
for  argument  and  judgment),  by  Prescott  and  Saltonstall  for  the 
defendants,  and  Pickering  and  Webster  for  the  plaintiffs. 

Parker,  C.  J. :  The  question  arising  from  the  suggestion  filed  in 
this  action,  at  the  last  term  in  Essex,  is,  whether  the  statute  of  18 19, 
c.  43,  has  the  force  of  law  with  regard  to  this  corporation ;  so  that 
it  is  still  in  existence,  for  the  purpose  of  suing  and  being  sued,  and 
for  other  purposes  mentioned  in  the  act. 

Acts  of  legislature,  constitutionally  organized,  are  to  be  presumed 
constitutional ;  and  it  is  only  when  they  manifestly  infringe  some  of 
the  provisions  of  the  constitution,  or  violate  the  rights  of  the  sub- 
ject, that  their  operation  and  effect  can  be  impeded  by  the  judicial 
power.  Whenever  this  shall  happen,  as  it  may  from  inadvertence, 
or  in  times  of  political  conflict,  when  the  passions  domineer  over 
reason,  it  is  the  duty  of  every  court  to  protect  those  rights,  and  to 
vindicate  the  constitution. 

Thus,  if  the  legislature  were  to  enact,  that  A.  B.  was  guilty  of 
treason,  and  that  he  should  suffer  the  penalty  of  death,  it  would  be 
the  sworn  duty  of  the  court,  or  of  any  member  of  it,  to  grant  a 
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bcbeas  corpus,  and  discharge  him.  Or  if  they  should  enact  that  his 
estate  should  be  confiscated,  or  transferred,  or  taken  for  the  use 
of  the  public  without  an  equivalent,  such  acts  would  not  be  laws; 
and  they  never  could  be  executed,  but  by  a  court  as  corrupt,  or  as 
passionate,  as  the  legislature  which  should  have  passed  them. 

So,  if  the  legislature  should  attempt  to  destroy  or  impair  the 
legal  force  of  contracts,  by  declaring  that  those  who  were  indebted 
should  be  discharged  without  paying  their  debts,  or  on  paying  a  less 
sum  than  they  owed,  or  in  something  different  from  what  was 
a^eed,  such  acts  would  be  unconstitutional,  although  not  expressly 
prohibited ;  because  by  the  fundamental  principles  of  legislation,  the 
law  or  rule  must  operate  prospectively  only;  unless  in  cases  where 
the  public  safety  and  convenience  require  that  errors  and  mistakes 
should  be  overruled,  the  power  to  do  which  has  been  immemorially 
exercised,  and  we  believe,  within  the  constitutional  power  of  the 
legislature.  For  it  is  doing  no  wrong  to  prevent  his  taking  ad- 
vantage of  a  mere  error  or  mistake. 

Now  if  the  act  in  question  impairs  the  force  and  obligation  of 
contracts,  or  injures  private  property,  or  disturbs  any  vested  rights, 
we  ought  to  declare  it  void,  and  we  should  be  ready  to  do  so.  But 
we  are  to  be  satisfied  that  it  has  this  character. 

In  the  first  place,  we  see  no  pretense  for  saying  that  it  impairs 
the  force  of  contracts.  Certainly  it  has  not  that  effect  on  contracts 
made  by  or  with  the  bank ;  but  the  very  object  of  the  statute  is  to 
enforce  such  contracts. 

It  is  said,  however,  that  the  contract  with  the  government  was, 
that  at  the  end  of  twenty  years  the  corporation  should  be  dissolved, 
and  each  member  take  his  share  out  of  the  common  fund.  But  it 
should  be  considered  that,  by  the  original  charter,  each  member's 
share  was  liable  for  all  the  debts  of  the  bank ;  and  that  he  would 
have  no  moral  right  to  withdraw  it,  until  all  of  the  debts  of  the 
bank  were  paid ;  so  that  there  was  an  equitable  lien  upon  his  share ; 
and  the  legislature,  we  think,  had  a  right,  if  it  was  not  their  duty, 
to  provide  the  means  of  enforcing  this  moral  obligation. 

The  law  complained  of  is  a  general  law,  operating  upon  all  bodies 
corporate;  and  it  is  convenient  for  them  and  the  public,  that  their 
power  of  suing  and  being  sued  should  be  continued  beyond  the 
period  within  which  they  are  empowered  to  make  contracts;  in 
order  that  their  concerns  may  be  properly  adjusted. 

Nor  do  we  think  it  an  objection,  that  this  additional  term  should 
be  granted  by  an  act  made  subsequent  to  the  time  when  their  charter 
was  granted.  A  debtor  to  the  bank  could  not  object  to  a  suit,  on 
the  ground  that  the  original  term  of  the  charter  had  expired ;  for 
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the  very  bringing  of  the  suit  would  be  an  acceptance  of  the  pro- 
longation of  the  charter;  and  it  would  be  absurd  for  him  to  say, 
that  his  debt  was  discharged,  or  that  there  was  no  means  of  recover- 
ing it,  because  he  contracted  with  the  corporation  on  a  supposition 
that  it  would  continue  in  being  only  a  certain  number  of  years.  We 
think  it  equally  incompetent  for  such  corporation  to  deny  its  exist- 
ence, against  a  statute  of  the  government,  the  object  of  which  is 
to  give  a  right  of  action  on  contracts,  upon  which  they  were  legally 
and  morally  bound  under  their  charter. 

It  is  said  that  the  members  of  such  a  corporation  associated  upon 
the  faith  that,  after  the  time  limited  in  their  charter,  they  might 
separate  and  take  their  shares  of  the  stock.  But  it  is  to  be  answered 
that  their  stock  is,  in  an  equitable  view,  pledged  for  the  payment  of 
all  debts  due  from  the  corporation ;  and  that  it  would  be  fraudulent 
to  withdraw  the  funds,  knowing  that  there  were  debts  to  be  paid ; 
leaving  no  means  of  coercing  the  payment  of  those  debts.  What 
should  be  said  of  a  banking  company,  which,  just  before  its  expira- 
tion, should  divide  all  the  stock,  making  no  provision  for  the  pay- 
ment of  its  debts?  Yet  this  might  be  done,  if  the  legislature  have 
no  authority  to  establish,  by  law,  a  mode  by  which  it  should  be  com- 
pelled to  fulfill  its  obligations.  For  it  is  certainly  doubtful  whether 
any  means  exist,  under  our  laws,  of  pursuing  the  funds  into  the 
hands  of  individual  corporators,  and  subjecting  them  to  the  claims 
of  creditors.  We  see  no  violation  of  the  rights  of  the  corporators, 
no  impairing  of  the  obligation  of  contracts ;  for  it  can  never  be  the 
right  of  any  person  to  withhold  a  just  debt  from  his  creditor. 

Upon  the  whole,  we  cannot  c'lscern  any  principle  by  which  it  can 
be  decided  that  this  statute  is  void.  It  is  not  retrospective,  in  the 
proper  sense  of  that  term ;  for  it  provides  for  a  future  existence  of 
the  corporation,  for  limited  and  specific  purposes.  It  does  not  in- 
fringe, or  interfere  with  any  of  the  privileges  secured  by  the  char- 
ter ;  unless  it  be  considered  a  privilege  to  be  secured  from  the  pay- 
ment of  debts,  or  the  performance  of  contracts ;  and  this  is  a  kind 
of  privilege  which  we  imagine  the  constitution  was  not  intended 
to  protect.  It  does  not  impair  the  force  or  obligation  of  contracts ; 
but  on  the  contrary,  provides  a  way  of  enforcing  them,  both  in 
favor  of,  and  against  the  corporation. 

Many  statutes  have  been  referred  to  in  the  argument,  which  are 
much  more  questionable,  as  to  their  constitutionality,  than  the' one 
under  consideration:  The  statutes  of  limitation,  operating  upon 
contracts  already  in  force;  the  suspension  of  those  statutes,  after 
the  debtor  may  have  considered  that  he  had  a  right  to  be  discharged 
within  a  certain  period;  the  statutes  made  for  curing  defects  in 
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the  proceedings  of  courts,  towns,  officers,  etc.  when  the  party  to  be 
affected  might  be  said  to  have  a  vested  right  to  take  advantage  of 
the  error.  The  truth  is,  there  is  no  such  thing  as  a  vested  right  to 
do  wrong ;  and  a  legislature,  which,  in  its  acts  not  expressly  author- 
ized by  the  constitution,  limits  itself  to  correcting  mistakes,  and  to 
providing  remedies  for  the  furtherance  of  justice,  cannot  be  charged 
with  violating  its  duty,  or  exceeding  its  authority. 

It  was  an  incumbent  duty  of  the  legislature  to  provide  that  cor- 
porations should  not  avoid  their  obligations,  by  ceasing  to  exist; 
and  the  mode  adopted  in  the  act  in  question  was  certainly  the  most 
favorable.  Had  they  provided  that  all  corporations  should  cease 
to  transact  business,  three  years  before  the  time  for  which  they 
were  created  expired,  in  order  that  they  might  bring  their  affairs  to 
a  close,  it  might  justly  be  said  that  their  privileges  were  taken  away, 
and  the  grant  of  the  government  was  impaired.  But  to  provide  for 
their  continuance  for  such  purpose,  three  years  beyond  their  term, 
is  no  breach  of  their  privileges ;  and  is,  in  fact,  nothing  more  than 
establishing  a  mode  by  which  their  business  may  be  closed,  and 
their  contracts  carried  into  execution.  It  is  in  the  nature  of  an 
administration  upon  their  estate,  and  is  only  doing,  in  a  more  con- 
venient form,  what  a  court  of  equity,  with  competent  powers,  might 
do ;  viz.,  making  the  common  fund  answerable  for  the  debts  which 
were  created  on  the  credit  of  that  fund. 

The  suggestion  filed  in  the  case  cannot  have  the  effect  to  impede 
the  progress  of  the  suit. 


Sec  also  Mumma  v.  The  Potomac  Company,  8"  Pet.  281 ;  Thornton  v.  Mar» 
ginal  Freight  Ry.  Co.,  123  Mass.  32;  State  Bank  v.  The  State,  i  Blackf. 
(Ind.),  267;  Bacon  v.  Robertson,  59  U.  S.  480. 

Effect  upon  Executory  Contracts. —  When  the  corporation  is  forced  into 
dissolution,  executory  contracrs  become  nugatory.  Griffith  v.  Blacktvater,  etc., 
Co.,  West  Va.  (1899) ;  People  v.  Globe,  etc.,  Co.,  91  N.  Y.  174.  This  is  not 
the  role,  however,  when  the  corporation  is  voluntarily  dissolved,  for  by  its 
own  act  it  cannot  relieve  itself  of  contracts  and  its  assets  will  be  held  liable 
for  breaches  rhereof.  Glass  Co,  v.  Stoehr,  54  Ohio  St.  157;  Schlieder  v. 
Dielman,  44  La.  An.  462. —  Ed. 


CHAPTER  IV. 
Powers. 

The  classes  of  powers  of  a  corporatipn  are  three  in  number: 
incidental 

(i)  To  have  perpetual  succession. 

(2)  To  have  a  corporate  name  and  to  contract,  to  grant  and  receive,  and 
to  sue  and  be  sued  thereby. 

(3)  ^o  purchase  and  hold  real  and  personal  property  for  the  benefit  of 
themselves  and  their  successors. 

(4)  To  have  a  common  seal. 

(5)  To  make  by-laws. 

(6)  To  remove  members  or  officers  under  some  circumstances. 
Blackstone,  ch.  18. 

Jlxpress 

Or   those  powers   expressly  enumerated   in  the  charter  as  outlining   the 
purposes  for  which  the  corporation  was  created. 
Implied 

Or  such  as  are  reasonably  and  properly  necessary  to  carry  into  execution 
the  express  powers  granted  by  the  charter. 

"  We  take  the  general  doctrine  to  be  in  this  country,  though  there  may  be 
exceptional  cases  and  some  authorities  to  the  contrary,  that  the  powers  of 
corporations  organized  under  legislative  statutes  are  such,  and  such  only, 
as  those  statutes  confer.  Conceding  the  rule  applicable  to  all  statutes,  that 
what  is  fairly  implied  is  as  much  granted  as  what  is  expressed,  it  remains 
that  the  charter  of  a  corporation  is  the  measure  of  its  powers,  and  that  the 
enumeration  of  these  powers  implies  the  exclusion  of  all  others."  Miller,  J., 
in  Thomas  v.  Railroad  Co.,  loi  U.  S.  71. 

"  The  enactment  creating  *  *  *  is  the  full  measure  of  its  power.  Tn 
order  to  enable  it  to  carry  into  execution  the  powers  thus  conferred  it  may 
exercise  other  powers,  known  to  the  law  as  incidental  or  implied  powers. 
Implied  powers  exist  only  to  enable  a  corporation  to  carry  out  the  express 
powers  granted;  that  is,  to  accomplish  the  purpose  of  its  existence,  and  can 
in  no  case  avail  to  enlarge  the  express  powers,  and  thereby  warrant  it  to 
devote  its  efforts  and  capital  to  other  purposes  than  such  as  its  charter 
expressly  authorizes,  or  to  engage  in  collateral  enterprises  not  directly  but 
only  remotely  connected  with  its  specific  corporate  purposes.  A  power  which 
the  law  will  regard  as  existing  by  implication  must  be  one  in  a  sense 
necessary;  that  is,  needful,  suitable  and  proper  to  accomplish  the  object  Of 
the  grant,  and  one  that  is  directly  and  immediately  appropriate  to  the  execu- 
tion of  the  specific  powers,  and  not  one  that  has  but  a  slight,  indirect  or 
remote  relation  to  the  specific  purposes  of  the  corporation."  Boggs,  J.,  in 
The  People  v.  The  Pullman,  etc.,  Co.,  175  111.  125.—  Ed. 


I.  To  Make  Contracts. 
The  Bank  of  Columbia  v,  PATTiiRSON's  Administrator. 

7  Cranch  (U.  S.)  299  (1813). 

Error  to  the  Circuit  Court  for  the  District  of  Columbia,  in  an 
action  of  indebitatus  assumpsit,  brought  by  the  defendant  in  error 
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against  the  president,  directors,  and  company  of  the  Bank  of 
Columbia,  in  their  corporate  capacity.  There  were  four  counts 
only  in  the  declaration. 

I.  Indebitatus  assumpsit,  for  matters  properly  chargeable  in 
account.  2.  Indebitatus  assumpsit,  for  work  and  labor  done. 
3.  Quantum  meruit.    4.  Insimul  computassent. 

The  defendant  pleaded  non-assumpsit  and  a  tender. 

On  the  trial  below  the  defendant  took  three  bills  of  exceptions. 

The  first  stated  that  the  plaintiff  read  in  evidence  a  sealed  agree- 
ment, dated  December  10,  1807,  between  Patterson  and  a  duly 
authorized  committee  of  the  directors  of  the  bank,  under  their 
private  seals.  It  recites  that  a  difference  of  opinion  had  arisen  be- 
tween Patterson  and  the  committee  for  building  the  new  banking 
house,  as  to  certain  work  extra  of  an  agreement  made  between 
Patterson  and  the  said  committee  in  1804,  and  thereto  annexed; 
whereupon  it  was  agreed  that  all  the  work  done  by  Patterson 
should  be  measured  and  valued  by  two  persons  therein  mentioned, 
according  to  certain  rates,  called  in  Georgetown  old  prices,  and  the 
sum  certified  by  them  should  be  taken  by  both  parties,  in  their  settle- 
ment, as  the  amount  thereof.  It  was  thereby  agreed  that  the  out- 
houses, respecting  which  there  had  been  no  specific  agreement, 
should  be  measured  and  valued  by  the  same  persons  in  the  same 
manner.  The  agreement  of  1804  referred  to  in  and  annexed  to 
the  agreement  of  1807,  was  also  offered  in  evidence  by  the  plaintiff, 
and  states  that  Patterson  had  agreed  with  the  committee  to  do  all 
the  carpenter's  work  required,  agreeably  to  the  plan  of  the  new 
bank,  and  states  particularly  the  manner  in  which  it  was  to  be 
done ;  and  that  "  in  consideration  of  the  work  being  done "  as 
stated,  the  committee  agreed  to  pay  Patterson  $3,625  as  full  con- 
sideration ;  and  that  if,  when  the  work  should  be  finished,  the  com- 
mittee should  be  of  opinion  that  that  sum  was  too  much,  Patterson 
agreed  to  have  the  work  measured,  at  the  expense  of  the  bank,  by 
two  persons  mutually  appointed,  who  should  take  the  old  prices  as 
the  standard,  and  in  case  the  bill  of  measurement  did  not  amount  to 
the  sum  of  $3,625,  Patterson  agreed  to  take  the  amount  of  measure- 
ment for  full  satisfaction.  The  plaintiff  then  read  in  evidence  a 
paper  of  particulars  of  the  work,  certified  by  the  persons  named  in 
the  agreement  of  1807.  The  defendants  offered  in  evidence  the 
plan  of  the  building,  and  that  it  was  built  principally  according  to 
that  plan  and  the  agreement  —  and  that  any  work  other  than  that 
stated  in  the  plan  and  agreement  was  to  be  charged  separately  as 
extra  work,  and  that  it  was  so  charged  by  Patterson,  before  the 
loth  of  December,  1807,  the  date  of  the  second  agreement,  who 
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presented  the  account  (so  charged)  to  the  defendants,  claiming  the 
amount  of  the  same,  and  claiming  also  for  the  work  done  under  the 
agreement  of  1804,  the  sum  of  $3,625,  and  proved  that  while  the 
work  was  going  on  the  defendants  paid  Patterson  sundry  large  sums 
of  money  on  account  thereof. 

The  court  was  thereupon  prayed  by  the  defendants  to  instruct  the 
jury,  that  if  they  believed  that  the  agreement  of  1804  was  assented 
to  by  Patterson  and  the  committee  as  binding  between  them,  and 
that  the  work  therein  contracted  for  was  done  by  Patterson,  and 
that  the  sum  of  $3,625  therein  mentioned  was  claimed  by  him  on 
account  of  the  same,  then  the  plaintiff  could  recover  for  no  such 
work,  but  could  only  recover  for  the  work  done  extra  of  the  said 
agreement,  which  instruction  the  court  refused  to  give. 

It  was  contended  by  the  defendant's  counsel  that  in  that  refusal 
the  court  below  erred. 

Story,  J.,  delivered  the  opinion  of  the  court  as  follows :    *    *    * 

3.  Another  objection  is  that  as  the  agreement  of  1807  is  sealed, 
and  is  connected,  by  reference,  with  the  prior  agreement,  they  are 
to  be  construed  as  one  sealed  instrument,  and  assumpsit  will  not  lie 
upon  an  instrument  under  seal.    *    *    * 

The  foundation  of  this  objection  utterly  fails,  for  the  agreement 
is  not  under  the  seal  of  the  corporation,  but  the  seals  of  the  com- 
mittee ;  and  if  it  were  otherwise,  it  is  too  plain  for  argument  that 
the  original  agreement  was  not  extinguished,  but  referred  to  as  a 
subsisting  agreement.  It  is  quite  impossible  to  contend  that  the 
mere  recital  of  a  prior,  in  a  later  agreement,  after  it  has  been  exe- 
cuted, extinguishes  the  former. 

Two  other  objections  are  made  under  this  exception;  but  as  they 
are  answered  in  the  preceding  observations,  it  is  unnecessary  to 
notice  them  farther. 

Under  the  third  exception,  the  only  objections  relied  on  are  in 
principle  the  same  as  the  objections  urged  under  the  former  excep- 
tions and  they  admit  the  same  answers. 

The  case  has  thus  been  considered  all  along  as  though  the  con- 
tracts were  made  between  the  plaintiff's  administrator  and  the  corpo- 
ration, and  indeed  some  points  in  the  argument  have  proceeded 
upon  this  ground.  It  is  very  clear,  however,  that  neither  the  first 
nor  second  agreements  were  made  by  the  corporation,  but  by  the 
committee  in  their  own  names.  In  consideration  of  the  work  being 
done,  the  committee,  and  not  the  corporation,  personally  and  ex- 
pressly agree  to  pay  the  stipulated  price.  A  question  has  therefore 
occurred,  how  far  the  corporation  were  capable  of  contracting, 
except  under  their  corporate  seal;  and  if  it  were  capable,  as  no 
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special  agreement  is  found  in  the  case,  how  far  the  facts  proved 
show  an  express  or  an  implied  contract  on  the  part  of  the  corpo- 
ration. 

Anciently  it  seems  to  have  been  held  that  corporations  could  not 
do  anything  without  deed.     13  H.,  8,  12 ;  4  H.,  7,  6;  7  H.,  7,  9. 

Afterward  the  rule  seems  to  have  been  relaxed,  and  they  were, 
for  conveniency's  sake,  permitted  to  act  in  ordinary  matters  without 
deed;  as  to  retain  a  servant,  cook,  or  butler.  Plow.  91b;  2  Sand., 
305 ;  and  gradually  this  relaxation  widened  to  embrace  other  objects. 
Bro.  Corp.  51;  3  Salk.  191;  3  Lev.  107;  Moore,  512.  At  length 
it  seems  to  have  been  established  that  though  they  could  not  con- 
tract directly,  except  under  their  corporate  seal,  yet  they  might  by 
mere  vote  or  other  corporate  act,  not  under  their  corporate  seal, 
appoint  an  agent  whose  acts  and  contracts,  within  the  scope  of  his 
authority,  would  be  binding  on  the  corporation.  Rex  v.  Bigg,  i  P. 
Wms.  419;  and  courts  of  equity,  in  this  respect  seeming  to  follow 
the  law,  have  decreed  a  specific  performance  of  an  agreement  made 
by  a  major  part  of  a  corporation,  and  entered  in  the  corporation 
books,  although  not  under  the  corporate  seal,  i  Fonb.  305,  Phil, 
ed.  note  (o.).  The  sole  grounds  upon  which  such  an  agreement 
can  be  enforced  must  be  the  capacity  of  the  corporation  to  make 
an  unsealed  contract. 

As  it  is  conceded  in  the  present  caee  that  the  committee  were 
fully  authorized  to  make  agreements,  there  could  then  be  no  doubt 
that  a  contract  made  by  them  in  the  name  of  the  corporation,  and 
not  in  their  own  names,  would  have  been  binding  on  the  corpo- 
ration. As,  however,  the  committee  did  not  so  contract,  if  the 
principles  of  law  in  this  subject  stopped  here,  there  would  be  no 
remedy  for  the  plaintiff  except  against  the  committee. 

The  technical  doctrine  that  a  corporation  could  not  contract  ex- 
cept under  its  seal,  or,  in  other  words,  could  not  make  a  promise,  if 
it  ever  had  been  fully  settled,  must  have  been  productive  of  great 
mischiefs.  Indeed,  as  soon  as  the  doctrine  was  established  that  its 
regularly  appointed  agent  could  contract  in  their  name  without 
seal,  it  was  impossible  to  support  it;  for  otherwise  the  party  who 
trusted  such  contract  would  be  without  remedy  against  the  corpo- 
ration. Accordingly  it  would  seem  to  be  a  sound  rule  of  law  that 
wherever  a  corporation  is  acting  within  the  scope  of  the  legitimate 
purposes  of  its  institution,  all  parol  contracts  m^de  by  its  authorized 
agents  are  express  promises  of  the  corporation;  and  all  duties  im- 
posed on  them  by  law,  and  all  benefits  conferred  at  their  request, 
are  implied  promises,  for  the  enforcement  of  which  an  action  may 
well  lie.    And  it  seems  to  the  court  that  adjudged  cases  will  sup- 
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port  the  position.  Bank  of  England  v.  Moffat,  3  Bro.  Ch.  Rep. 
262 ;  Rex  V.  Bank  of  England,  Doug.  524,  and  note  ibidem ;  Gray  v. 
Portland  Bank,  3  Mass.  Rep.  364;  Worcester  Turnpike  Corpo* 
ration  v.  Willard,  5  Mass.  Rep.  80;  Gitmore  v.  Pope,  5  Mass. 
Rep.  491 ;  Andover  &  Medford  Turnpike  Corporation  v.  Gould,  6 
Mass.  Rep.  40. 

In  the  case  before  the  court  these  principles  assume  a  pecu- 
liar importance.  The  act  incorporating  the  Bank  of  Colum- 
bia (act  of  Maryland,  1793,  c.  30)  contains  no  express  pro- 
vision authorizing  the  corporation  to  make  contracts.  And  it 
follows  that  upon  principles  of  the  common  law,  it  might  con- 
tract under  its  corporate  seal.  No  power  is  directly  given  to 
issue  notes  not  under  seal.  The  corporation  is  made  capable  to 
have,  purchase,  receive,  enjoy  and  retain  lands,  tenements, 
hereditaments,  goods,  chattels  and  effects  of  what  kind,  nature 
or  quality  soever,  and  the  same  to  sell,  grant,  demise,  alien  or 
dispose  of  —  and  the  board  of  directors  are  authorized  to  deter- 
mine the  manner  of  doing  business,  and  the  rules  and  forms 
to  be  pursued;  to  appoint  and  pay  the  various  officers,  and  dis- 
pose of  the  money  or  credit  of  the  bank,  in  the  common  course 
of  banking  for  the  interest  and  benefit  of  the  proprietors.  Un- 
less therefore  a  corporation,  not  expressly  authorized,  may 
make  a  promise,  it  might  be  a  serious  question  how  far  the  bank 
notes  of  this  bank  were  legally  binding  upon  the  corporation,  and 
how  far  a  depositor  in  the  bank  could  possess  a  legal  remedy  for 
his  property  confided  to  the  good  faith  of  the  corporation.  In 
respect  to  insurance  companies  also  it  would  be  a  difficult  question 
to  decide  whether  the  law  would  enable  a  party  to  recover  back  a 
premium  the  consideration  of  which  had  totally  failed.  Public  policy, 
therefore,  as  well  as  law,  in  the  judgment  of  the  court  fully  justifies 
the  doctrine  which  we  have  endeavored  to  establish.  Indeed,  the 
opposite  doctrine,  if  it  were  yielded  to,  is  so  purely  technical  that  it 
could  answer  no  salutary  purpose,  and  would  almost  universally 
contravene  the  public  convenience.  Where  authorities  do  not 
irresistibly  require  an  acquiescence  in  such  technical  niceties,  the 
court  feel  no  disposition  to  extend  their  influence. 

Let  us  now  consider  what  is  the  evidence  in  this  case,  from 
which  the  jury  might  legally  infer  an  express  or  an  implied  promise 
of  the  corporation.  The  contracts  were  for  the  exclusive  use  and 
benefit  of  the  corporation,  and  made  by  their  agents  for  purposes 
authorized  by  their  charter.  The  corporation  proceed,  on  the  faith 
of  those  contracts,  to  pay  money  from  time  to  time  to  the  plaintiff's 
intestate.     Although,  then,  an  action  might  have  laid  against  the 
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committee  personally,  upon  their  express  contract,  yet  as  the  whole 
benefit  resulted  to  the  corporation,  it  seems  to  the  court  that  from 
this  evidence  the  jury  might  legally  infer  that  the  corporation  had 
adopted  the  contracts  of  the  committee,  and  had  voted  to  pay  the 
whole  simi  which  should  become  due  under  the  contracts,  and  that 
the  plaintiff's  intestate  had  accepted  their  engagement.  As  to  the 
extra  work,  respecting  which  there  was  no  specific  agreement,  the 
evidence  was  yet  more  strong  to  bind  the  corpbration. 

In  every  way  of  considering  the  case  it  appears  to  the  court  that 
there  was  no  error  in  the  court  below,  and  that  the  judgment  ought 
to  be  affirmed. 

II.  The  Power  to  Take,  Hold  and  Transfer  Real  and  Personal 

Property. 

•'Corporations,  when  considered  with  reference  to  their  powers  to  take 
and  hold  real  estate,  may  be  classified  as  follows: 

"First,  those  whose  charter  or  law  of  creation  forbids  that  they  should 
acquire  and  hold  real  estate,  in  which  case  a  corporation  cannot  take  or  hold 
real  estate;  and  a  deed  or  devise  passes  no  title. 

"  Secondly,  those  whose  charter  or  law  of  creation  is  silent  on  the  subject. 
In  such  case,  as  a  general  rule,  there  is  no  power  to  acquire  and  hold  such 
property.  But  if  the  objects  for  which  the  corporation  was  formed  cannot 
be  accomplished  without  acquiring  and  holding  the  title  to  real  estate,  the 
power  to  do  so  is  implied. 

"  Thirdly,  those  corporations  whose  charter,  etc.,  authorizes  them  in  some 
cases,  or  for  some  purposes,  to  take  and  hold  the  title  to  real  estate.  In 
these  cases,  as  the  corporation  may  for  some  purposes  acquire  and  hold  title, 
it  cannot  be  questioned  by  any  party  except  the  state,  whether  the  real  estate 
has  been  acquired  for  the  authorized  purposes  or  not. 

"*  Fourthly,  those  whose  charter,  etc.,  confer  a  general  power  to  acquire 
and  hold  real  estate.  Such  corporations  may  take  and  hold  real  estate  as 
freely  and  as  fully  as  natural  persons."   Hayward  v.  Davidson,  41  Ind.  212. 


National  Bank  v,  Matthews. 

98  United  States  Reports  621    (1878). 

Error  to  the  Supreme  Court  of  the  State  of  Missouri. 

On  the  1st  of  March,  1871,  Hugh  B.  Logan  and  Elizabeth  A. 
Matthews  executed  and  delivered  to  Sterling  Price  &  Co.  their  joint 
and  several  promissory  note  for  the  sum  of  $15,000,  payable  at  the 
rate  of  10  per  cent,  per  annum.  The  payment  of  the  note  was 
secured  by  a  deed  of  trust,  executed  by  her,  of  certain  real  estate 
therein  described,  situate  in  the  state  of  Missouri.  On  the  13th  of 
the  same  month,  the  note  and  deed  of  trust  were  assigned  to  the 
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Union  Bank  of  St.  Louis.  Price  &  Co.  failed  to  pay  the  loan  at 
maturity.  The  bank  directed  the  trustee  named  in  the  deed  of  trust 
to  sell.  Said  Elizabeth  thereupon  filed  this  bill  in  the  ^o^ex  state 
co}xct  to  enjoin  the  sale.  The  bank  in  its  answer  avers  that  it 
"  accepted  the  said  note  and  deed  of  trust  as  security  for  the  sum 
of  $15,000,  then  and  there  advanced  and  loaned  to  said  Sterling, 
Price  &  Co.  *  *  *  on  the  security  of  said  note  and  deed  of 
trust."  A  perpetual  injunction  was  decreed  upon  the  grotmd  that 
the  loan  by  the  bank  to  Price  &  Co.  was  made  upon  real  estate 
security ;  that  it  was  forbidden  by  law ;  and  that  the  deed  of  trust 
was,  therefore,  void.  The  decree  was  made  upon  the  pleadings. 
No  testimony  was  introduced  upon  either  side.  The  bank  removed 
the  case  to  the  Supreme  Court  of  the  state,  where  the  decree  was 
affirmed.     The  bank  then  sued  out  this  writ  of  error. 

Mr.  Justice  Swayne,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court 

This  case  involves  a  question  arising  under  the  National  Bank- 
ing law,  which  has  not  heretofore  been  passed  upon  by  this  court. 
We  have  considered  it  with  the  care  due  to  its  importance. 

Our  attention  has  been  called  to  but  a  single  point  which  requires 
consideration,  and  that  is,  whether  the  deed  of  trust  can  be  enforced 
for  the  benefit  of  the  bank. 

The  statutory  provisions  which  bear  upon  the  subject  are  as 
follows :  \ 

Sec.  5136."  Every  National  Banking  association  is  authorized 

to  exercise  by  its  board  of  directors  or  duly  authorized  officers  or 
agents,  subject  to  law,  all  such  incidental  powers  as  shall  be  neces- 
sary to  carry  on  the  business  of  banking  by  discounting  and  ne- 
gotiating promissory  notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt;  by  receiving  deposits;  by  buying  and  selling  ex- 
change, coin  and  bullion;  by  loaning  money  on  personal  security; 
and  by  obtaining,  issuing,  and  circulating  notes  according  to  the 
provisions  of  this  title. 

"  Sec.  5137.  A  National  banking  association  may  purchase,  hold, 
and  convey  real  estate  for  the  following  purposes  and  for  no  others : 
First,  such  as  may  be  necessary  for  its  immediate  accommodation 
in  the  transaction  of  its  business.  Second,  such  as  shall  be  mort- 
gaged to  it  in  good  faith  by  way  of  security  for  debts  previously 
contracted.  Third,  such  as  shall  be  conveyed  to  it  in  satisfaction 
of  debts  previously  contracted  in  the  course  of  its  dealings.  Fourth, 
such  as  it  shall  purchase  at  sales  under  judgments,  decrees  or  mort- 
gages held  by  the  association,  or  shall  purchase  to  secure  debts  to 
it.    But  no  such  association  shall  hold  the  possession  of  any  real 
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estate  under  mortgage,  or  the  title  and  possession  of  any  real  estate 
purchased  to  secure  any  debts  due  to  it  for  a  bnger  period  than 
five  years."     13  Stat  loi,  107. 

Here  the  bank  never  had  any  title,  legal  or  equitable,  to  the  real 
estate  in  question.  It  may  acquire  a  title  by  purchasing  at  a  sale 
under  the  deed  of  trust,  but  that  has  not  yet  occurred,  and  never 
may. 

Section  5137  has,  therefore,  no  direct  application  to  the  case.  It 
is  only  material  as  throwing  light  upon  the  point  to  be  considered 
in  the  preceding  section.  Except  for  that  purpose  it  may  be  laid 
out  of  view. 

Section  5136  does  not,  in  terms,  prohibit  a  loan  on  real  estate, 
but  the  implication  to  that  effect  is  clear.  What  is  so  implied  is  as 
effectual  as  if  it  were  expressed.  As  the  transaction  is  disclosed 
in  the  record,  the  loan  was  made  upon  the  note  as  well  as  the  deed 
of  trust.  Non  constat,  that  the  maker  who  executed  the  deed  would 
not  have  been  deemed  abundantly  sufficient  without  the  further 
security.  The  deed,  as  a  mortgage  would  have  been,  was  an  incident 
to  the  note,  and  a  right  to  the  benefit  of  the  deed,  whether  mentioned 
or  delivered  or  not,  when  the  note  was  assigned,  would  have  passed 
with  the  note  to  the  transferee  of  the  latter.  The  object  of  the 
restrictions  was  obviously  three-fold.  It  was  to  keep  the  capital 
of  the  banks  flowing  in  the  daily  channels  of  commerce ;  to  deter 
them  from  embarking  in  hazardous  real  estate  speculations ;  and  to 
prevent  the  accumulation  of  large  masses  of  such  property  in  their 
hands,  to  be  held,  as  it  were,  in-  mortmain.  The  intent,  not  the 
letter,  of  the  statute  constitutes  the  law.  A  court  of  equity  is 
always  reluctant  in  the  last  degree  to  make  a  decree  which  will 
effect  a  forfeiture.  The  bank  parted  with  its  money  in  good  faith. 
Its  garments  are  unspotted.  Under  these  circumstances,  the  de- 
fence of  ultra  vires,  if  it  can  be  made,  does  not  address  itself  favor- 
ably  to  the  mind  of  the  chancellor.  We  find  nothing  in  the  record 
touching  the  deed  of  trust  which,  in  our  judgment,  brings  it  within 
the  letter  or  meaning  of  the  prohibitions  relied  upon  by  the  counsel 
for  the  defendant  in  error. 

In  Bank  v.  Haire,  36  Iowa,  443,  the  bank  refused  to  discount 
a  note  for  a  firm,  but  agreed  that  one  of  the  partners  might  exe- 
cute a  note  to  the  other,  that  the  payee  should  indorse  it,  that  the 
bank  should  discount  it,  and  that  the  maker  should  indemnify  the 
indorser  by  a  bond  and  mortgage  upon  sufficient  real  estate  exe- 
cuted for  that  purpose,  with  a  stipulation  that,  in  default  of  due 
payment  of  the  note,  the  bond  and  mortgage  should  inure  to  the 
benefit  of  the  bank.    The  arrangement  was  carried  out.    The  note 
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was  not  paid.  The  maker  and  indorser  failed  and  became  bank- 
rupts. The  bank  filed  a  bill  to  foreclose.  The  same  defense  was 
set  up  as  here.  In  disposing  of  this  point,  the  Supreme  Court  of 
the  state  said :  "  Every  loan  or  discount  by  a  bank  is  made  in  good 
faith,  in  reliance,  by  way  of  security,  upon  the  real  or  personal 
property  of  the  obligors;  and  unless  the  title  by  mortgage  or  con- 
veyance is  taken  to  the  bank  directly,  for  its  use,  the  case  is  not 
within  the  prohibition  of  the  statute.  The  fact  that  the  title  or 
security  may  inure  directly  to  the  security  and  benefit  of  the  bank 
will  not  vitiate  the  transaction.  Some  of  the  cases  upon  quite 
analogous  statutes  go  much  further  than  this.  Bank  v.  North,  4 
Johns.  Ch.  370." 

But  it  is  alleged  by  the  learned  counsel  for  the  defendant  in  error 
that  in  the  jurisprudence  of  Missouri  a  deed  of  trust  is  the  same 
thing  in  effect  as  a  direct  mortgage  —  with  respect  to  a  party  en- 
titled to  the  benefit  of  the  security  —  and  authorities  are  cited  in 
support  of  the  proposition.  The  opinion  of  the  Supreme  Court 
of  Missouri  assumes  that  the  loan  was  made  upon  real  estate  se- 
curity within  the  meaning  of  the  statute,  and  their  judgment  is 
founded  upon  that  view.  These  things  render  it  proper  to  con- 
sider the  case  in  that  aspect.  But,  conceding  them  to  be  as  claimed, 
the  consequence  insisted  upon  by  no  means  necessarily  follows. 
The  statute  does  not  declare  such  a  security  void.  It  is  silent  upon 
the  subject.  If  congress  so  meant,  it  would  have  been  easy  to  say 
so;  and  it  is  hardly  to  be  believed  that  this  would  not  have  been 
done,  instead  of  leaving  the  question  to  be  settled  by  the  uncertain 
result  of  litigation  and  judicial  decision.  Where  usurious  interest 
is  contracted  for,  a  forfeiture  is  prescribed  and  explicitly  defined. 

In  Harris  v.  Runnels,  12  How.  79,  this  court  said  that  "the 
statute  must  be  examined  as  a  whole,  to  find  out  whether  or  not 
the  makers  meant  that  a  contract  in  contravention  of  it  was  to  be 
void,  so  as  not  to  be  enforced  in  a  court  of  justice."  In  that  case, 
a  note  given  for  the  purchase-money  of  slaves,  taken  into  Mississippi 
contrary  to  a  statute  of  the  state,  was  held  to  be  valid. 

Where  a  statute  imposes  a  penalty  on  an  officer  for  solemnizing 
a  marriage  under  certain  circumstances,  but  does  not  declare  the 
marriage  void,  the  marriage  is  valid ;  but  the  penalty  attaches  to 
the  officer  who  did  the  prohibited  act.  Milford  v.  Worcester,  7 
Mass.  48;  Parton  v.  Hervey,  i  Gray,  119;  Rex  v.  Birmingham,  8 
Barn  &  C.  29. 

Where  a  bank  is  limited  by  its  charter  to  a  specified  rate  of 
interest,  but  no  penal  consequence  is  denounced  for  taking  more,  it 
has  been  held  that  a  contract  for  more  is  not  wholly  void.     Bank 
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V.  Sharp,  12  Miss.  75 ;  Bank  v.  Archer,  16  Miss.  151 ;  Bank  v.  Sher- 
wood, 10  Wis.  230. 

The  charter  of  a  savings  institution  required  that  its  funds  should 
be  **  invested  in,  or  loaned  on,  public  stocks  or  private  mortgages," 
etc.  A  loan  was  made  and  a  note  taken,  secured  by  a  pledge  of 
worthless  bank  stock.  The  borrower  sought  to  enjoin  the  collection 
of  the  note  upon  the  ground  that  the  transaction  was  forbidden  by 
the  charter,  and  therefore  void.  The  court  held  the  borrower 
bound,  and  upon  a  counter  claim  adjudged  that  he  should  pay  the 
amount  of  the  loan  with  interest.    Mott  v.  Trust  Co,,  19  Barb.  568. 

Where  a  corporation  is  incompetent  by  its  charter  to  take  a  title 
to  real  estate,  a  conveyance  to  it  is  not  void,  but  only  voidable,  and 
the  sovereign  alone  can  object.  It  is  valid  until  assailed  in  a  direct 
proceeding  instituted  for  that  purpose.  Leazure  v.  Hillegas,  7 
Serg.  &  R.  313;  Goundie  v.  Water  Co,,  7  Pa.  St.  233;  Runyon  v. 
Coster,  14  Pet.  122;  Banks  v.  Poitiaux,  3  Rand.  (Va.)  136; 
Mclndoe  v.  City  of  St.  Louis,  10  Mo.  577.  See,  also.  Gold  Min. 
Co,  V.  National  Bank,  96  U.  S.   640. 

The  authority  first  cited  is  elaborate  and  exhaustive  upon  the 
subject.  So  an  alien,  forbidden  by  the  local  law  to  acquire  real 
estate,  may  take  and  hold  title  until  office  found.  Fairfax's  De- 
visee v.  Hunter's  Lessee,  7  Cranch,  604. 

In  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370,  the  bank  was 
a  Pennsylvania  corporation,  and  had  taken  a  mortgage  upon  real 
estate  in  New  York.  A  bill  of  foreclosure  was  filed  in  the  latter 
state.  The  answer  set  up  as  a  defense,  "  that  by  the  act  of  in- 
corporation the  plaintiffs  were  not  authorized  to  take  a  mortgage 
except  to  secure  a  debt  previously  contracted  in  the  course  of  its 
dealings;  and  here  the  money  was  lent  after  the  bond  and  mort- 
gage were  executed."  The  analogy  of  this  defense  to  the  one  we 
are  considering  is  too  obvious  to  need  remark.  Both  present 
exactly  the  same  question.  Chancellor  Kent  said :  "  Perhaps  it 
would  be  sufficient  for  this  case  that  the  plaintiffs  are  a  duly  in- 
corporated body,  with  authority  to  contract  and  take  mortgages 
and  judgments;  and  if  they  should  pass  the  exact  line  of  their 
power,  it  would  rather  belong  to  the  government  of  Pennsylvania 
to  exact  a  forfeiture  of  their  charter,  than  for  this  court  in  this 
collateral  way  to  decide  a  question  of  misuser,  by  setting  aside  a 
just  and  bona  fide  contract.  *  *  *  If  the  loan  and  mortgage 
were  concurrent  acts,  and  intended  so  to  be,  it  was  not  a  case  within 
the  reason  and  spirit  of  the  restraining  clause  of  the  statute,  which 
only  meant  to  prohibit  the  banking  company  from  vesting  their 
capital   in  real   property,  and  engaging  in  land  speculations.     A 
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mortgage  taken  to  secure  a  loan  advanced  bona  Me  as  a  loan,  in 
the  course  and  according  to  the  usage  of  banking  operations,  is 
not  surely  within  the  prohibition." 

It  is  not  dented  that  the  loan  here  in  question  was  within  this 
category.  This  authority,  if  recognized  as  sound,  is  conclusive. 
See  also  Baird  v.  Bank,  ii  Serg.  &  R.  411. 

Scdgw.  St.  Const.,  73,  says :  "  Where  it  is  a  simple  question  of 
authority  to  contract,  arising  either  on  a  question  of  r^^larity  of 
organization  or  of  power  conferred  by  the  charter,  a  party  who 
has  had  the  benefit  of  the  agreement  cannot  be  permitted  in  an 
action  founded  upon  it  to  question  its  validity.  It  would  be  in  the 
highest  degree  inequitable  and  unjust  to  permit  a  defendant  to 
repudiate  a  contract,  the  benefit  of  which  he  retains." 

What  is  said  in  the  text  is  fully  sustained  by  the  authorities  cited. 

We  cannot  believe  it  was  meant  that  stockholders,  and  perhaps 
depositors  and  other  creditors,  should  be  punished  and  the  borrower 
rewarded,  by  giving  success  to  this  defense  whenever  the  offensive 
fact  shall  occur.  The  impending  danger  of  a  judgment  of  ouster 
and  dissolution  was,  we  think,  the  check,  and  none  other  contem- 
plated by  congress. 

That  has  been  always  the  punishment  prescribed  for' the  wanton 
violation  of  a  charter,  and  it  may  be  made  to  follow  whenever  the 
proper  public  authority  shall  see  fit  to  invoke  its  application.  A 
private  person  cannot,  directly  or  indirectly,  usurp  this  function 
of  the  government. 

The  decree  of  the  Supreme  Court  of  Missouri  will  be  reversed, 
and  the  cause  remanded  with  directions  to  dismiss  the  bill;  and  it 
is  so  ordered. 

Mr.  Justice  Miller  (dissenting) :  I  am  of  opinion  that  the 
national  banking  act  makes  void  every  mortgage  or  other  convey- 
ance of  land  as  a  security  for  money  loaned  by  the  bank  at  the 
time  of  the  transaction,  to  whomsoever  the  conveyance  may  be 
made;  that  the  bank  is  forbidden  to  accept  such  security,  and  it 
is  void  in  its  hands. 

The  contract  to  pay  the  money,  and  the  collateral  conveyance 
for  security,  are  separable  contracts,  and  so  far  independent  that 
one  may  stand  and  the  other  fall. 

In  the  present  case,  the  money  was  loaned  on  the  faith  of  the 
deed  in  trust,  and  that  instrument  is  void  in  the  hands  of  the  bank, 
but  the  note,  as  evidence  of  the  loan  of  money,  is  valid  against 
Mrs.  Matthews  personally.  With  this  latter  contract  the  state 
court  did  not  interfere.  It  enjoined  proceedings  under  the  deed  of 
trust  against  the  land,  and  did  no  more. 

Its  judgment  in  that  matter  ought,  in  my  opinion,  be  afHrmed. 
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NicoLL  V.  The  New  York  &  Erie  Railroad  Company. 

12  New  York  Reports  121  (1854). 

Ejectment  commenced  in  the  Supreme  Court  in  February,  1847, 
and  tried  at  Orange  County  Circuit,  held  by  Edwards,  J.,  in  October, 
1848.  The  jury  found  a  special  verdict,  from  which  it  appeared 
that  on  the  first  day  of  July,  1836,  Nicholas  A.  Dederer,  being  the 
owner  in  fee  simple  of  a  farm  situate  in  Blooming  Grove,  Orange 
county,  executed  to  the  Hudson  &  Delaware  Railroad  Co.  a  deed, 
dated  that  day,  whereby  in  consideration  of  the  benefits  and  ad- 
vantages to  him  of  the  railroad  proposed  to  be  made  by  the  com- 
pany, and  of  one  dollar  to  him  paid  by  the  company,  he  granted 
to  such  company  the  privilege  of  surveying  and  laying  out,  by  its 
agents  and  engineers,  through  his  farm  or  tract  of  land,  the  route 
and  site  of  its  road;  and  also  granted,  bargained,  sold,  and  con- 
veyed unto  the  company  and  its  successors  so  much  of  the  farm 
as  might  be  selected  and  laid  out  by  the  company  for  the  site  of 
its  railroad,  six  rods  in  width  across  the  farm;  provided  always, 
and  such  grant  was  made  upon  the  express  condition,  that  the 
ccHnpany  should  construct  its  railroad  within  the  time  prescribed 
by  the  act  incorporating  the  same.  That  subsequently,  and  before 
the  27th  of  October,  1836,  the  company  selected  and  laid  out,  for 
the  site  of  its  railroad  through  the  farm,  a  strip  of  land  six  rods 
wide  extending  through  the  farm.  That  on  the  ist  of  April,  1844, 
the  farm  formerly  owned  by  Dederer,  by  virtue  of  sundry  mesne 
conveyances,  became  the  property  of  the  plaintiff  in  fee  simple, 
subject  only  to  such  right  as  the  Hudson  &  Delaware  Railroad 
Co.  then  had  to  any  portion  thereof  sufficient  for  the  track  of  its 
road.  That  this  company  on  the  27th  of  October,  1836,  com- 
menced the  construction  of  its  railroad,  but  never  completed  or 
put  in  operation  a  double  or  single  track  or  any  part  thereof.  That 
in  pursuance  of  an  act  of  the  legislature,  entitled  an  act  authorizing 
the  New  York  &  Erie  Railroad  Co.  to  construct  a  branch  road, 
terminating  at  the  village  of  Newburg,  passed  April  8,  1845,  *^^ 
Hudson  &  Delaware  Railroad  Co.  were  authorized  to,  and  on  the 
14th  of  September,  1846,  did,  execute  to  the  defendant,  the  New 
York  &  Erie  Railroad  Co.,  a  deed,  and  thereby  for  a  valuable  con- 
sideraition  granted,  bargained,  sold,  and  conveyed  to  the  defendant 
and  its  successors  the  maps,  charts,  drafts,  surveys,  and  other* 
personal  property  of  the  Hudson  &  Delaware  Co.  and  all  its  rights, 
privUeges,  immunities,  and  improvements  acquired  under  the  virtue 
of  the  original  act  of  incorporation  or  of  any  act  amending  it,  or 
in  any  other  manner ;  and  also  all  the  grants,  lands,  and  real  estate 
21 


322  NicoLL  V.  New  York  &  Erie  R.  R.  Co.       [chap.  iy. 

acquired  by  or  ceded  or  conveyed  to  the  Hudson  &  Delaware  Co., 
and  all  its  right,  title  and  interest  to  the  same,  and  particularly  the 
right  of  way  granted  by  Dederer  to  the  company  and  its  successors, 
by  the  deed  from  him  above  mentioned.  That  when  this  suit  was 
commenced,  on  the  25th  of  February,  1847,  the  defendant  had  not 
completed  or  put  in  operation  its  branch  road  terminating  at  New- 
burg,  or  any  part  of  it,  nor  had  it  done  so  when  the  cause  was 
tried.  That  on  the  2d  of  December,  1846,  the  defendant  entered 
upon  the  strip  of  land  six  rods  wide,  mentioned  in  the  deed  from 
Dederer,  and  laid  out  by  the  Hudson  &  Delaware  Co.  through  his 
farm  as  the  site  of  its  road,  and  ejected  the  plaintiff  therefrom, 
and  that  the  defendant  was  still  in  the  possession  thereof.  The 
suit  was  brought  to  recover  possession  of  this  strip  of  land  from 
the  defendant. 

The  justice  before  whom  this  cause  was  tried  ordered  judgment 
upon  the  special  verdict  in  favor  of  the  plaintiff.  The  defendant 
appealed,  and  the  Supreme  Court,  sitting  in  General  Term  in  the 
Third  District,  reversed  the  judgment  and  gave  judgment  in  favor 
of  the  defendant.  See  12  Barb.  460.  The  plaintiff  appealed  to 
this  court. 

Parker,  J.  The  grant  from  Dederer  to  the  Hudson  &  Delaware 
Railroad  Co.,  bearing  date  the  first  day  of  July,  1836,  was  made  to 
that  company  **  and  their  successors."  Under  that  grant  there  can 
be  no  doubt  the  Hudson  &  Delaware  Railroad  Co.  took  a  fee.  The 
words  of  perpetuity  used  would  have  been  sufficient  to  describe  a 
fee,  even  under  the  most  strict  requirements  of  the  common  law. 

The  company  had  ample  power  to  purchase  lands.  It  was  a 
power  incident  at  common  law  to  all  corporations,  unless  they 
were  specially  restrained  by  their  charters  or  by  statute.  2  Kent, 
281 ;  Co.  Litt.  44a,  300b;  I  Kyd  on  Corp.  76,  78,  108,  115;  3  Pick. 
239.  And  in  this  case  the  power  was  expressly  conferred  by  the 
9th  section  of  the  charter  (Sess.  Laws  of  1835,  p.  113)  ;  and  by 
the  1 6th  section  there  were  given  to  it  the  general  powers  con- 
ferred upon  corporations  (i  R.  S.  731),  one  of  which  is  that  of 
holding,  purchasing,  and  conveying  such  real  estate  as  the  pur- 
poses of  the  corporation  may  require.  But  if  no  words  of  per- 
petuity had  been  used,  the  grantor  owning  a  fee,  the  company 
would  have  taken  a  fee;  for  the  statute  is  now  imperative,  that 
every  grant  shall  pass  all  the  estate  or  interest  of  the  grantor, 
unless  the  intent  to  pass  a  less  estate  or  interest  shall  appear  by 
express  terms  or  be  necessarily  implied  in  the  terms  of  the  grant, 

I  R.  S.  748,  §1. 
But  It  is  objected  that  because,  by  the  act  of  incorporation,  there 
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was  given  to  it  only  a  term  of  existence  of  fifty  years. (Laws  of 
^835f  P-  iio>  §  i)>  therefore  the  grant  shall  be  deemed  to  have 
conveyed  an  estate  for  years,  and  not  in  fee.  The  unsoundness 
of  that  position  is  easily  shown.  It  was  never  yet  held  that  a 
grant  of  a  fee  in  express  terms  could  be  restricted  by  the  fact 
that  the  grantee  had  but  a  limited  term  of  existence.  If  it  were 
so,  a  grant  could  never  be  made  to  an  individual  in  fee,  because 
in  his  earthly  existence  he  is  not  immortal.  Under  such  a  rule, 
a  man  could  never  buy  a  greater  interest  in  a  farm  than  a  life 
estate.  It  would  follow  that  all  estates  would  be  life  estates,  ex- 
cept those  held  by  perpetual  corporations.  The  intent  of  parties, 
fully  expressed  in  a  deed,  would  avail  nothing,  but  all  grants  would 
be  measured  by  the  mortality  of  the  grantee.  It  is  needless  to 
follow  out  the  proposition  farther  to  show  its  absurdity. 

It  is  not  to  the  parties  to  a  grant,  but  to  its  terms,  that  we  look 
to  ascertain  the  character  and  extent  of  the  estate  conveyed.  Such 
was  the  rule  at  common  law,  and  is  still  by  statute,  i  R.  S.  748, 
§  I.  The  change  made  by  the  statute  favors  the  grantee,  where 
there  are  no  express  terms  in  the  grant,  by  presuming  the  grantor 
intended  to  convey  all  his  estate. 

At  common  law,  it  was  only  where  there  were  no  express  terms 
defining  the  estate  in  the  conveyance  that  the  term  of  legal  existence 
of  the  grantee  was  deemed  to  be  the  measure  of  the  interest  in- 
tended to  be  conveyed.  Thus,  words  of  perpetuity,  such  as  "  heirs 
or  successors,"  were  necessary  to  convey  a  fee.  A  grant  to  an 
individual  without  such  words  conveyed  only  a  life  estate.  For 
the  same  reason  a  grant  without  such  words  to  a  corporation 
aggregate  (Viner's  Ab.,  Estate,  L.  3),  or  to  a  mayor  or  com- 
monalty (ib.,  3),  conveyed  a  fee,  because  the  grantees  were  per- 
petual. The  grantee  named  in  such  case  having  a  perpetual  ex- 
istence, the  estate  could  not  have  been  enlarged  by  words  of 
succession. 

But  this  is  now  changed  by  our  Revised  Statutes.  Words  of 
inheritance  or  succession  are  no  longer  necessary,  and  in  their 
absence  we  look,  not  to  the  term  of  existence  of  the  grantee  to 
ascertain  the  estate,  but  to  the  amount  of  interest  owned  by  the 
grantor  at  the  time  he  conveyed.  All  his  estate  is  deemed  to  have 
passed  by  the  grant,     i  R.  S.  748,  §  i. 

All  this  is  applicable  only  to  cases  where  the  grant  is  silent  as 
to  the  extent  of  interest  conveyed.  Where  that  interest  is  ex- 
pressly described,  as  in  this  case,  the  law  never,  either  before  or 
since  our  revision,  did  violence  to  the  intent  of  the  parties,  by 
cutting  down  the  estate  agreed  to  be  conveyed  to  the  measure  of 
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the  grantee's  term  of  existence.  It  has  long  been  one  of  the 
maxims  of  the  law  that  ''  no  implication  shall  be  allowed  against 
an  express  estate  limited  by  express  words.*'  Viner's  Ab.,  Im- 
plication, A.  5;  I  Salk.  236. 

It  is  erroneous  to  say  that  an  estate  in  fee  cannot  be  fully  en- 
jojred  by  a  natural  person,  or  by  a  corporation  of  limited  duration. 
It  is  an  enjoyment  of  the  fee  to  possess  it  and  to  have  the  full 
control  of  it,  including  the  power  of  alienation,  by  which  its  full 
value  may  at  once  be  realized. 

It  is  well  settled  that  corporations,  though  limited  in  their  dura- 
tion, may  purchase  and  hold  a  fee,  and  they  may  sell  such  real 
estate  whenever  they  shall  find  it  no  longer  necessary  or  convenient. 
5  Denio,  389 ;  2  Preston  on  Estates,  50.  Kent  says :  "  Corporations 
have  a  fee  simple  for  the  purpose  of  alienation,  but  they  have  only 
a  determination  fee  for  the  purpose  of  enjoyment.  On  the  dis- 
solution of  the  corporation,  the  reverter  is  to  the  original  grantor 
or  his  heirs;  but  the  grantor  will  be  excluded  by  the  alienation 
in  fee,  and  in  that  way  the  corporation  may  defeat  the  possibility 
T>f  a  reverter."  2  Kent,  282;  5  Denio,  389;  i  Comst.  R.  509. 
Large  sums  of  money  are  accordingly  expended  by  railroad  com- 
panies in  erecting  extensive  station  houses  and  depots,  and  by 
banking  corporations  in  erecting  banking  houses,  because,  holding 
the  land  in  fee,  they  may  be  able  to  reimburse  themselves  for  the 
outlay  by  selling  the  fee  before  the  termination  of  their  corporate 
•existence. 

The  Hudson  &  Delaware  Railroad  Co.  then,  by  their  grant  from 
Dederer,  took  a  title  in  fee,  but  it  was  a  fee  upon  condition,  there 
being  in  the  grant  an  express  condition  that  the  road  should  be 
constructed  by  the  company  within  the  time  prescribed  by  the 
act  of  incorporation.  This  was  not  a  condition  precedent,  as  was 
argued  by  the  plaintiff's  counsel,  but  a  condition  subsequent. 

A  mere  failure  to  perform  a  condition  subsequent  does  not  divest 
the  estate. 

Upon  the  whole,  my  conclusion  in  this  case  is  that  the  Hudson  & 
Delaware  Railroad  Co.  took  from  Dederer  a  fee  upon  condition 
subsequent;  that  at  the  time  of  the  convejrance  by  Dederer  to  the 
plaintiff  there  had  been  no  forfeiture;  and  that  Dederer  had  at 
the  time  of  such  conveyance  no  assignable  interest  in  the  premises. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

Judgment  accordingly. 
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Frederick  J.   Lancaster,  Plaintiff,   v.  The  Amsterdam 

Improvement  Co.,  Defendant. 

140  liew  York  Reports  576  (1894). 

Cross  appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  First  Judicial  Department,  entered  upon 
an  order  made  October  13,  1893,  which  directed  judgment  in  favor 
of  plaintiff  upon  a  case  submitted  under  section  1279  of  the  Code 
of  Civil  Procedure. 

This  was  a  submission  of  a  controversy  to  the  General  Term 
in  the  First  Department  upon  agreed  facts. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Gray,  J.  The  principal  question  for  our  consideration  is  one  of 
great  importance;  for  upon  its  decision  not  only  depend  large  in- 
terests, but  a  judicial  definition  of  state  policy.  That  question 
may  be  thus  succinctly  stated:  Under  our  laws  can  a  foreign  cor- 
poration, incorporated  for  the  purpose  of  dealing  in  the  purchase 
and  sale  of  real  property,  come  into  this  state  and  transact  here 
such  kind  of  corporate  business  ?  The  General  Term  put  the  ques- 
tion in  somewhat  different  form :  Whether  it  may  "  purchase  and 
hold  lands  within  this  state  which  are  not  necessary  for  its  busi- 
ness and  which  have  not  been  acquired  in  securing  the  payment 
of  a  debt  due  to  it."  That  is  hardly  exact,  as  applied  to  the  case 
of  this  corporation.  As  I  have  shaped  it,  the  question  is  certainly 
made  broad  enough. 

The  opinion  of  the  General  Term  was  delivered  by  Follett,  J., 
whose  opinions  are  entitled  to  the  highest  respect,  and  he  nega- 
tives the  proposition  embodied  in  the  question,  upon  the  ground, 
in  substance,  that  from  certain  general  statutes  of  this  state,  which 
relate  to  the  right  of  foreign  corporations  to  purchase,  or  acquire, 
and  to  convey  real  property,  and  from  numerous  special  acts, 
passed  to  authorize  them  to  acquire  lands,  it  is  to  be  inferred  that 
"it  is  contrary  to  the  policy  of  this  state  to  permit  such  corpora- 
tions to  take,  hold  and  convey  lands  in  this  state,  without  being 
specially  authorized  so  to  do."  The  general  statutes  to  which  he 
refers  are  c.  158  of  the  Laws  of  1877  and  c.  450  of  the  Laws  of 
1887,  and  he  considers  that  to  their  declarations  is  to  be  referred, 
solely,  the  question  of  the  right  of  foreign  corporations,  generally, 
to  acquire,  hold  and  convey  lands ;  for  they  alone  recognize  their 
right  in  such  respects.  The  act  of  1877  authorized  a  foreign  cor- 
poration to  purchase  at  a  sale  under  the  foreclosure  of  a  mort- 
gage or  under  a  judgment  held  by  it;  to  hold  the  land  purchased 
for  not  exceeding  five  years,  and  to  convey  it,  etc.     The  act  of 
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1887  authorized  a  foreign  corporation,  doing  business  in  this  state, 
to  acquire  such  real  property  as  might  be  necessary  for  its  cor- 
porate purposes  in  the  transaction  of  its  business  here.  Both  pro- 
visions were  re-enacted  in  the  "  General  Corporation  Law "  of 
1892   (c.  687,  Laws  of  1892),  as  sections  17  and  18. 

In  order  to  uphold  the  validity  of  the  conveyance  in  question 
here,  I  think  we  might  very  safely  rest  our  conclusion  upon  the 
enactment  of  1887,  if  other  grounds  were  lacking.  We  might, 
without  doing  violence  to  any  rule  of  law,  say  that  that  act  was 
such  sufficient  authority  as  to  make  the  title  to  the  land  conveyed 
by  the  foreign  corporation  quite  indefeasible  in  its  grantee.  The 
General  Term  thought  it  was  not  broad  enough;  but  there  would 
not  be  much  stress  in  reasoning  that  the  foreign  corporation  being 
authorized  to  do  business  here,  the  authorization  of  the  act  of 
1887  "  to  acquire  such  real  property  as  may  be  necessary  for  its 
corporate  purposes  in  the  transaction  of  its  business  in  this  state," 
even  though  we  were  disposed  to  define  it  as  comprehending  merely 
property  for  proposed  use  as  an  office,  a  warehouse,  or  factory, 
etc.,  would,  nevertheless,  be  sufficient  to  enable  the  corporation  in 
possession  of  land  by  its  conveyance  to  vest  in  the  grantee  a  good 
title  to  it.  It  is  not  for  the  party  contracting  for  the  conveyance 
of  its  land  to  raise  the  question  of  how  far  his  grantor  may  have 
exceeded  the  authority  given  by  the  statutes  of  this  state,  any 
more  than  he  might  with  respect  to  an  alleged  abuse  of  the  powers 
conferred  by  its  home  charter.  Those  are  questions  between  the 
corporation  and  the  government.  The  presumption  militates  in 
favor  of  the  validity  of  the  transaction,  and  the  right  of  interfer- 
ence by  the  state  does  not  extend  to  any  forfeiture  of  the  property 
held  by  the  corporation.    In  re  McGraw,  iii  N.  Y.  66,  96. 

In  Cowell  v.  Springs  Co,,  100  U.  S.  55,  the  objection  was  that 
the  National  Land  and  Improvement  Co.,  a  Pennsylvania  corpo- 
ration which  granted  certain  lands  in  Colorado  to  the  Springs 
Company,  was  not  empowered  to  acquire  a  right  to  the  lands,  for 
the  reason  that  they  were  not  necessary  to  enable  it  to  carry  on  its 
business;  to  which  extent  corporations  in  Colorado  were  limited, 
because  of  restrictions  upon  the  legislative  power  in  the  creation 
of  corporations.  It  was  held  that  "  whether  the  particular  prem- 
ises in  controversy  are  necessary  for  that  business  is  not  impor- 
tant; that  is  a  matter  between  the  government  of  the  state  and 
the  corporation,  and  is  no  concern  of  the  defendant." 

But  we  are  not  confined  to  any  such  narrow  ground  as  a  con- 
struction of  the  particular  acts  referred  to.  Our  general  laws  are 
such  as  to  evidence  a  state  policy,  which  makes  no  invidious  dis- 
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tinction  against  foreign  corporations  coming  within  our  boundaries 
to  extend  the  area  of  their  lawful  operations.  The  answer  to 
the  question  is  not  to  be  found  in  the  acts  to  .which  the  learned 
General  Term  justices  refer.  If  they  have  not  overlooked  they 
have  failed,  in  my  judgment,  to  give  due  weight  and  significance 
to  other  provisions  upon  our  statute  books. 

The  General  Corporation  Law,  passed  in  1892,  contains  these 
further  provisions  as  to  foreign  corporations: 

"  Sec.  15.  No  foreign  stock  corporation  other  than  a  moneyed 
corporation  shall  do  business  in  this  state  without  having  first 
procured  from  the  secretary  of  state  a  certificate  that  it  has 
complied  with  all  the  requirements  of  law  to  authorize  it  to  do 
business  in  this  state,  and  that  the  business  of  the  corporation  to 
be  carried  on  in  this  state  is  such  as  may  be  lawfully  carried  on 
by  a  corporation  incorporated  under  the  laws  of  this  state  for  such 
or  similar  purposes.  *  *  *  The  secretary  of  state  shall  deliver 
such  certificate  to  every  such  corporation  so  complying  with  the 
requirements  of  law.  No  such  corporation  now  doing  business 
in  this  state  shall  do  business  herein  after  December  31,  1892, 
without  having  procured  such  certificate  from  the  secretary  of 
state.  *  *  *  No  foreign  stock  corporation  doing  business  in 
this  state  without  such  certificate  shall  maintain  any  action  in 
this  state  upon  any  contract  made  by  it  in  this  state  until  it  shall 
have  procured  such  certificate. 

"  Sec.  16.  Before  granting  such  certificate  the  secretary  of  state 
shall  require  every  such  foreign  corporation  to  file  in  his  office 
a  swor.n  copy  of  its  charter  or  certificate  of  incorporation,  and 
a  statement  under  its  corporate  seal,  particularly  setting  forth 
the  business  or  objects  of  the  corporation  which  it  is  engaged  in 
carrying  on,  or  which  it  proposes  to  carry  on,  within  the  state,  and 
a  place  within  the  state  in  which  is  to  be  its  principal  place  of  busi- 
ness, and  designating,  in  the  manner  prescribed  in  the  Code  of 
Civil  Procedure,  a  person  upon  wl)j)m  process  against  the  corpora- 
tion may  be  within  the  state. 

"  The  person  so  designated  must  have  an  office,"  etc. 

The  negative  form  of  the  legislative  expression  is  pregnant  with 
meaning.  All  foreign  stock  corporations  are  accorded  the  same 
right  to  transact  their  business  here  as  domestic  corporations  have, 
if  it  be  one  which  the  latter  may  also  lawfully  transact,  and  pro- 
vided there  has  been  compliance  with  certain  stated  requirements. 
It  is  a  recognition  of  the  right  of  a  foreign  corporation  to  do 
business  here,  with  the  imposition  of  reasonable  conditions.  A 
certificate  was  granted  by  the  secretary  of  state,   in   December, 
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1892,  which  certified  a  compliance  with  all  the  requirements  of 
law  and  that  the  business  of  the  corporation  to  be  carried  on  here 
was  such  as  may  be  lawfully  carried  on  by  a  corporation  incor- 
porated under  our  laws  for  such  or  similar  business.  By  c.  691  of 
the  Laws  of  1892,  known  as  "  the  Business  Corporations  Law," 
what  restrictions  may  have  existed  upon  the  organization  of  cor- 
porations in  this  state,  previously,  were  done  away  with.  Under 
that  law  *'  three  or  more  persons  may  become  a  corporation  for 
the  purpose  of  carrying  on  any  lawful  business,"  by  executing  and 
filing  a  certificate,  which  shall  contain  the  objects  for  which  formed, 
including  the  nature  and  locality  of  the  business.  The  effect  of 
all  recent  legislation  is,  most  clearly,  to  remove  all  barriers  to  the 
transaction,  through  incorporation,  of  any  lawful  business  in  this 
state  and  to  recognize  an  equal  right  in  the  foreign  corporations 
with  that  of  the  domestic  corporation. 

Presumably,  in  the  opinion  of  the  learned  General  Term  jus- 
tices, it  was  not  considered  that  sections  15  and  16  of  the  General 
Corporation  Law  include  within  their  purview  such  a  business  as 
the  acquisition  of  lands  within  this  state  by  foreign  corporations, 
for  purposes  not  connected  with  necessities  for  a  corporate  use. 
But  I  do  not  think  we  can  so  limit  the  meaning  of  these  sections. 
It  is  true  that  they  are  followed  by  sections  17  and  18,  to  which 
the  opinion  below  attaches  such  weight;  but  their  presence  is  no 
warrant  for  ignoring  the  broad  and  general  authority  contained  in 
the  preceding  provisions.  Section  18  may  still  have  an  office  to 
perform  in  limiting  the  period  of  time  for  which  a  foreign  cor- 
poration, without  a  certificate  here,  may  hold  land  taken  for  a  debt, 
or  purchased  at  a  sale  under  a  judgment  or  decree;  while  the 
necessity  for  retaining  section  17  is  not  readily  perceived.  The 
foreign  corporation,  which  desires  to  acquire  real  property,  solely 
for  use  connected  with  the  transaction  of  its  business  here,  must, 
under  section  15,  procure  the  certificate  of  the  Secretary  of  State 
as  a  condition  of  being  permitte4  to  carry  on  business  and,  having 
the  certificate,  its  right  to  do  business  as  freely  as  a  domestic  cor- 
poration, necessarily,  carries  with  it  the  recognition  of  the  right 
to  acquire  and  hold  what  real  property  may  be  necessary  for  that 
purpose.  Both  sections,  possibly,  were  retained  in  the  revision 
of  corporation  laws  out  of  abundant  caution.  Neither  section  is 
a  new  enactment;  but  merely  the  continuation  of  an  existing  law. 
Whatever  the  reason  to  be  assigned  for  retaining  sections  17  and 
18,  the  provisions  of  sections  15  and  16  contain  an  authoritative 
declaration  by  the  legislature,  and  we  neither  can,  nor  should, 
attempt  to  refine  away  their  comprehensive  meaning.     Nor  am  I 


SEC.  II.]      Power  of  Corporation  to  Hold  Property.  329 

able  to  perceive  that  it  is,  or  that  it  ever  was,  the  policy  of  this 
state  to  prevent  foreign  corporations  from  acquiring  and  holding 
real  property  here,  if  desired  for  the  transaction  of  any  lawful 
business.  To  discover  the  public  policy  of  a  state  we  are  limited, 
as  it  was  observed  by  Story,  J.,  in  the  Girard  Will  Case,  2  How. 
(U.  S.)  127,  to  what  "  its  constitution  and  laws  and  judicial  de- 
cisions make  known  to  us."  I  am  aware  of  nothing  in  the  con- 
stitution upon  the  subject.  There  were  no  statutes  passed  upon 
the  subject  prior  to  the  act  of  1877,  referred  to,  and  in  their  silence 
the  principle  of  a  general  right  in  legally  constituted  corporations, 
with  sufficient  chartered  powers,  and  the  principle  of  assent  im- 
plied by  the  gfeneral  law  of  comity  between  states,  had  a  scope  for 
operation  in  favor  of  the  right  of  a  foreign  corporation  to  acquire 
and  hold  real  property  here.  If  special  enabling  acts  have  been 
procured,  in  particular  cases,  they  do  not,  necessarily,  disprove  the 
general  right  Prudence  and  cautious  counsels  may  have  dictated 
their  procurement.  While  the  enactment  of  the  statute  of  1877 
contained  a  limitation  upon  the  right  of  the  foreign  corporation  to 
hold  real  property,  with  respect  to  time,  the  subsequent  act  of  1887 
was  in  the  direction  of  removing  such,  or  any  limitation.  Then 
came  the  general  statutes  of  1892,  which  allowed  all  foreign  corpo- 
rations to  do  business  here,  upon  compliance  with  conditions 
named,  and  which  placed  them  upon  a  similar  footing  with  domestic 
corporations,  as  to  transaction  of  a  corporate  business.  If  we 
turn  only  to  decisions  of  this  court,  in  our  investigation  of  what 
has  been  the  public  policy  of  the  state  toward  foreign  corpora- 
tions, we. find  them  interpreting  and  applying  the  principle  of 
state  comity  in  the  broadest  spirit.  In  People  v.  Fire  Associa^ 
tion,  92  N.  Y.  311,  it  was  observed  that  "where  a  state  does  not 
forbid,  or  its  public  policy,  as  evidenced  by  its  laws,  is  not  in- 
fringed, a  foreign  corporation  may  transact  business  within  its 
boundaries  and  be  entitled  to  the  protection  of  its  laws."  In  Mollis 
V.  Drew  Seminary,  95  N.  Y.  166,  it  was  held  that  "  unless  the 
legislature  forbids,  they"  (foreign  corporations)  "can  come  here 
as  freely  as  natural  persons  and  exercise  here  all  the  powers  con- 
ferred upon  them  by  their  charter,  subject  to  the  limitation  im- 
posed upon  natural  persons  —  that  is,  they  can  do  no  acts  in  viola- 
tion of  our  laws,  or  of  our  public  policy.  But,  unless  prohibited 
by  law,  they  can  do  here;  within  the  limits  of  their  chartered 
powers,  precisely  what  domestic  corporations  can  do."  This  de- 
cision was  in  line  with  the  early  case  in  this  court  of  Bard  v. 
Poole,  12  N.  Y.  495,  in  which  the  discussion  turned  upon  the 
question  of  the  right  of  a  corporation  of  the  State  of  Maryland 
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to  malie  loans,  secured  by  mortgages  upon  real  estate  within  this 
state.  Denio,  J.,  said,  in  the  opinion  in  that  case,  that  "  Any  of 
the  states  of  the  Union  may,  as  this  and  several  of  the  other  states 
have  done,  interdict  foreign  corporations  from  performing  certain 
single  acts,  or  conducting  a  particular  description  of  business  within 
its  jurisdiction.  But,  in  the  absence  of  laws  of  that  character,  or  in 
regard  to  transactions  not  within  the  purview  of  any  prohibitory 
law  and  not  inconsistent  with  the  policy  of  the  state  as  indicated 
by  the  general  scope  of  its  laws  or  constitution,  corporations  are 
permitted  by  the  comity  of  nations  to  make  contracts  and  transact 
business  in  other  states  than  those  by  virtue  of  whose  laws  they 
were  created,  and,  to  enforce  those  contracts,  if  need  be,  in  the 
courts  of  such  other  states.  It  is,  of  course,  implied  that  the  con- 
tract must  be  one  which  the  foreign  corporation  is  permitted  by 
its  charter  to  make,  and  it  must  also  be  one  which  would  be  valid 
if  made  at  the  same  place  by  a  natural  person,  not  a  resident  of 
that  state." 

It  seems  to  me  to  be  very  clear,  upon  examination  of  our  laws 
and  by  reference  to  such  judicial  opinions,  that  there  never  was  a 
time  in  thie  history  of  the  state  when  a  foreign  corporation  was 
prevented  from  entering  its  boundaries  to  transact  any  lawful 
business  which  a  nonresident  natural  person  might  have  trans- 
acted here.  What  public  policy  is  invaded,  and  what  public  in- 
terests are  prejudiced,  by  extending  to  the  foreign  corporation,  for 
the  transaction  of  its  business,  the  privileges  and  protection  of  the 
laws  of  our  own  state,  even  when  that  business  involves  the  ac- 
quisition of  and  dealing  in  real  property?  If  we  were  to  con- 
sider the  question  simply  in  the  light  of  a  sound  or  a  good  policy, 
there  are  abundant  reasons  for  holding  that  it  is  to  the  public 
advantage  that  our  borders  should  be  as  much  open,  for  all  lawful 
purposes,  to  foreign  corporations  as  to  natural  persons.  Their 
advent  and  lawful  operation  cannot  but  tend  to  some  advance- 
ment of  our  commercial  interests  and  must  advantage  the  com- 
monwealth. It  is  the  policy  of  the  state  to  encourage  the  employ- 
ment of  capital  here  by  liberal  laws ;  upon  what  reasonable  ground 
shall  we  recognize  the  natural  person  who  comes  here  and  refuse 
recognition  to  the  foreign  corporation?  And  how  is  the  matter 
affected  if  the  capital  is  employed  in  dealing  in  the  acquisition 
and  barter  of  lands,  and  not  in  commerce,  manufacturing,  or  such 
like  ways?  What  legal  difference  is  there  which  the  state  can 
recognize  if  all  the  corporators  happen  to  be  residents  of  this 
state?  The  corporation  is,  nevertheless,  a  legal  entity,  endowed 
by  a  sister  state  with  capacities  and  powers,  and  seeks  our  state 
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as  the  field  of  its  activity  in  the  conduct  of  its  business  enterprise. 
Incorporations  are,  as  a  rule,  advantageous  to  private  and  to  pub- 
lic interests.  As  the  business  capacities  of  the  general  mass  of 
mankind  are  constantly  improving,  associations  of  individuals, 
voluntarily  combining  their  contributions,  are  able  to  perform 
works  of  various  characters,  which  no  one  person  is  able  to  ac- 
complish. I  believe  that  to  be  a  well-recognized  principle  in  polit- 
ical economy.  But  we  are  not  to  consider  the  question  as  one 
simply  of  sound  or  of  good  policy,  but  whether  there  is  any  known 
public  policy  which  is  affected.  What  reason  is  there  that  the 
courts  shall  condemn  the  business  proposed  to  be  carried  on  by 
the  defendant?  What  vice  inheres  in  it?  The  case  does  not  fall 
within  those  which  the  courts  have  decided  to  be  against  public 
policy.  The  business  is  not  immoral  in  itself.  That  it  is  not  pro- 
hibited by  legislation  I  think  I  have  been  able  to  show. 

In  the  opinion  below  it  is  suggested  that  if  the  defendant  may 
legally  acquire  and  convey  land  in  this  state  at  pleasure,  there  is 
no  limitation  upon  the  amount  which  a  foreign  corporation  may 
hold,  except  in  its  ability  to  purchase  and  pay.  As  applied  to  the 
case  of  this  corporation,  it  might  be  a  sufficient  answer  to  say  that 
the  chartered  purpose  of  dealing  in  the  purchase  and  sale  of  real 
property  rather  negatives  the  idea  of  an  intended  accumulation 
of  real  estate  holdings  to  any  extraordinary  extent.  But  a  better 
answer  would  be  that  it  is  always  within  the  power  of  the  legisla- 
ture to  interfere  and  to  regulate,  if,  by  the  magnitude  of  the  busi- 
ness, the  public  interests  are  affected  and  seem  unduly  threatened. 
Decisions  of  this  court  might  be  referred  to  to  show  how  far  the 
legislative  power  has  been  deemed  capable  of  extending  in  the 
direction  of  controlling  a  private  business,  on  the  ground  that  its 
magnitude  affected  the  public  and  justified  such  interference. 

Without  prolonging  the  discussion,  I  think  the  General  Term 
erred  in  their  conclusions,  and  that  the  judgment  should  be  re- 
versed, and  that  judgment  should  be  ordered  for  the  defendant 
upon  the  submission,  with  costs. 

All  concur,  except  Bartlett,  J.,  not  sitting. 

Judgment  accordingly. 
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LeAZURE   V,    HiLLEGAS. 
7  Sergeant  &  Rawle  (Penn.)  313  (1821). 

This  case  was  twice  argued.    The  facts  appear  in  the  opinion. 

TiLGHMAN,  Ch.  J.,  delivering  the  opinion  of  the  court. 

Frederick  Hillegas,  the  plaintiff  below  (who  is  defendant  in 
error),  claimed  the  land  in  dispute  under  a  warrant  and  survey  to 
Thomas  Holt,  who  conveyed  to  George  Armstrong,  who  conveyed  to 
William  Henry,  who  conveyed  to  the  Bank  of  North  America,  who 
conveyed  to  James  Ross,  who  conveyed  to  the  plaintiff.  On  the 
trial  of  the  cause  several  exceptions  were  taken  to  the  opinion  of 
the  court  on  points  of  evidence,  on  which  exceptions  this  court  is 
now  to  decide. 

But  the  great  points  in  this  cause  are,  the  capacity  of  the  bank 
to  take  the  land  conveyed  by  William  Henry's  deed,  and  afterward 
to  convey  the  same  to  James  Ross.  There  is  no  doubt  that  a 
corporation  must  be  governed  by  the  charter  from  which  it  derives 
its  existence.  It  can  do  no  act  nor  take  any  estate  contrary  to  its 
charter.  If,  therefore,  it  can  be  shown  that  the  Bank  of  North 
America  is  forbidden  by  its  charter,  either  to  take  or  to  convey  the 
land  contained  in  William  Henry's  deed,  the  plaintiff's  action  can- 
not be  supported.  By  the  third  section  of  the  act  of  incorporation 
( 17th  of  March,  1787,  2  Sm.  L.  399),  the  bank  is  made  capable  "  to 
have,  hold,  purchase,  receive,  possess,  enjoy,  and  retain  lands,  rents, 
tenements,  goods,  chattels,  and  effects  of  whatsoever  kind,  nature  or 
quality  to  the  amount  of  $2,000,000  and  no  more,  and  also  to  sell, 
grant,  etc.,  the  same  lands,  etc.  Provided,  nevertheless,  that  such 
lands  and  tenements,  which  the  said  corporation  are  hereby  enabled 
to  purchase  and  hold,  shall  only  extend  to  such  lot  and  lots  of 
ground,  and  convenient  buildings,  and  improvements  thereon,  erected 
or  to  be  erected,  which  they  may  find  necessary  and  proper  for 
carrying  on  the  business  of  the  said  bank,  and  shall  actually  occupy 
for  that  purpose,  and  to  such  lands  and  tenements  which  are  or  may 
be  bona  fide  mortgaged  to  them  as  securities  for  their  debts."  It  is 
remarkable,  that  with  regard  to  the  holding  of  lands,  the  charter  of 
this  bank  is  more  restricted  than  that  of  any  other  bank  in  the  state, 
for  all  the  others  are  enabled  to  hold  not  only  the  lands  which  have 
been  bona  Me  mortgaged  to  them  by  way  of  security  for  debts,  but 
also  those  "  which  may  be  conveyed  to  them  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  their  business,  or  purchased 
at  sales  upon  judgments  which  shall  have  been  obtained  for  such 
debts."  This  difference  of  restriction  must  have  arisen  from  the 
extreme  jealousy  of  moneyed  corporations  which  pervaded  the  mind 
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of  the  legislature  when  the  Bank  of  North  America  was  incorpo- 
rated. It  never  could  have  been  intended  to  place  that  bank  on  a 
worse  footing  than  others,  for  it  was  the  only  one -which  risked  its 
capital  on  a  field  altogether  tintried  in  America,  and  which  had  the 
merit  of  rendering  essential  service  to  the  United  States  during  the 
war  of  the  Revolution.  It  would  be  improper,  therefore,  to  carry 
the  restriction,  by  construction,  farther  than  the  words  of  the  law 
plainly  import.  The  restriction  is  that  the  bank  shall  not  purchase 
and  hold.  Purchasing  and  holding  are  very  different  things,  and 
the  consequences  of  each  are  very  different.  If  the  words  had  been 
that  the  bank  should  neither  purchase  nor  hold,  then  it  could  have 
done  neither  one  nor  the  other.  But  although  purchasing  and  hold- 
ing might  have  been  thought  dangerous,  because  of  the  power  which 
it  would  have  given  the  bank  to  bring  too  much  land  into  mortmain, 
yet  to  purchase,  subject  to  the  statutes  of  mortmain,  which  author- 
ized the  commonwealth  to  appropriate  the  land  to  its  own  use,  could 
be  attended  with  no  danger.  This  construction  would  satisfy  the 
jealous  policy  of  the  legislature,  preserve  the  community  from  the 
danger  of  too  great  a  mass  of  real  property  held  in  mortmain,  and 
at  the  same  time  put  it  in  the  power  of  the  commonwealth  to  act 
toward  the  bank  as  justice  might  seem  to  require.  This  is  a  con- 
sideration of  no  small  importance;  for  when  the  directors  of  the 
bank  accepted  from  William  Henry  a  conveyance  of  his  land  at  a 
fair  price,  in  payment  of  a  debt  bona  fide  due,  it  would  be  hard  to 
presume  that  they  knew  they  were  acting  in  violation  of  their 
charter.  But,  granting  that  the  restriction  in  the  charter  did  not  ex- 
tend to  the  simple  act  of  purchasing,  it  may  be  asked,  whence  did 
the  corporation  derive  the  right  to  purchase,  and  what  would  be 
the  situation  of  land  purchased  without  a  capacity  of  holding?  The 
answer  is,  that  a  corporation  has,  from  its  nature,  a  right  to  purchase 
lands,  though  the  charter  contains  no  license  to  that  purpose.  And 
in  this  respect  the  statutes  of  mortmain  have  not  altered  the  law, 
except  in  case  of  superstitious  uses.  But  since  those  statutes  it  is 
necessary,  in  order  to  enable  a  corporation  to  retain  lands  which  it 
has  purchased,  to  have  a  license  for  that  purpose;  otherwise,  in 
England,  the  next  lord  of  the  fee  may  enter  within  a  year  after  the 
alienation,  and  if  he  do  not,  then  the  next  immediate  lord,  from  time 
to  time,  has  half  a  year  to  enter,  and  for  default  of  all  the  mesne 
lords,  the  king  takes  the  land  so  aliened  forever.  That  this  is  the 
law  appears  from  the  following  authorities:  2  Black,  Com.  268,  269; 
Co.  Lit.  2 ;  6  Vin.  Ab.  265 ;  (G.  pi.  2)  id,  266,  pi.  8 ;  Jenk.  Cent.  270; 
3  Com.  Dig.  399;  (F.  10)  id.  401;  (F.  15)  i  Rol.  Ab.  513;  i,  35; 
10  Co.  30,     But  in  Pennsylvania,  where  there  are  no  mesne  lords, 
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the  right  would  accrue  immediately  to  the  commonwealth.  It  has 
been  objected,  however,  that  according  to  the  report  of  the  judges 
of  this  court,  made  on  the  14th  December,  1808,  in  pursuance  of  an 
act  of  assembly  requiring  them  to  make  a  report  of  the  English 
statutes  which  are  in  force  in  the  commonwealth,  etc.,  it  appears 
that  all  conveyances  of  land  to  a  corporation,  without  license,  are 
absolutely  void.  I  will  consider  this  objection.  The  judges  re- 
ported the  following  statutes  of  mortmain:  "7  Ed.  I.  (Stat.  2); 
13  Ed.  I.  c.  32 ;  15  Rich.  11.  c.  5,  and  23  Hen.  VIII.  c.  10;  which  are 
in  part  inapplicable  to  this  country,  and  in  part  applicable,  and  in 
force.  They  are  so  far  in  force  that  all  conveyances  by  deed  or  will 
of  lands,  tenements,  or  hereditaments,  made  to  a  body  corporate, 
are  void,  unless  sanctioned  by  charter  or  act  of  assembly.  So  also 
are  all  such  conveyances  void,  made  either  to  an  individual,  or  to 
any  number  of  persons  associated,  but  not  incorporated,  if  the  said 
conveyances  are  for  uses  or  purposes  of  a  superstitious  nature,  and 
not  calculated  to  promote  objects  of  charity  or  utility."  I  have 
quoted  the  words  of  the  report,  and  it  is  evident  that  the  judges 
could  have  no  intent,  nor  had  they  power  to  make  any  addition  to 
the  statutes,  or  in  any  manner  to  alter  them.  Now,  by  reference  to 
the  statutes,  it  will  appear  that  in  all  of  them,  except  the  23  Hen. 
VIII.  c.  10,  the  conveyance  is  not  absolutely  void,  but  the  estate 
passes  to  the  corporation,  subject  as  before  mentioned  to  the  right 
of  the  several  mesne  lords,  and  in  their  default,  of  the  king,  to  enter 
and  hold  in  fee.  But  by  the  statute  of  23  Hen.  VIII.  c.  10  (which 
has  been  determined  to  extend  to  superstitious  uses  only,  see  2 
Black.  Com.  273;  \  Co.  Rep.  24),  uses  and  trusts  made  and  con- 
trived in  favor  of  religious  persons,  or  any  bodies  corporate,  for 
more  than  twenty  years,  shall  be  utterly  void.  Now,  the  meaning 
of  the  report  of  the  judges  is  that,  according  to  the  statute  cited  by 
them,  conveyances  to  superstitious  uses  are  absolutely  void,  and 
conveyances  to  corporations,  to  uses  not  superstitious,  are  so  far 
void  that  those  corporations  shall  have  no  capacity  to  hold  the  estates 
for  their  own  benefit,  but  subject  to  the  right  of  the  commonwealth, 
who  may  appropriate  them  to  its  own  use  at  pleasure;  in  other 
words,  that  such  conveyances  have  no  validity  for  the  purpose  of 
enabling  the  corporation  to  hold  in  mortmain.  But  to  support  the 
plaintiflF's  title  it  must  be  shown  that  the  corporation  had  power, 
not  only  to  take  by  purchase,  but  to  alien.  In  this  respect,  I  con- 
sider a  corporation  in  the  situation  of  an  alien,  who  has  power  to 
take,  but  not  to  hold.  That  an  alien  may  take  by  purchase  (though 
not  by  descent)  has  been  settled  from  the  earliest  times.  It  is  so 
laid  down  in  Co.  Lit.  2,  and  I  believe  has  never  been  questioned. 
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Neither  has  it  been  questioned  that  the  land  is  subject  to  forfeiture, 
and  may  be  seized  for  the  king,  after  office  found.  But  it  has  been 
questioned  what  is  the  right  of  the  alien  before  office  found  for  the 
king.  Without  reference  to  English  cases,  which  leave  the  matter 
in  doubt,  we  have  the  highest  authority  in  our  own  country  for  say- 
ing that,  until  some  act  done  by  the  commonwealth  according  to  its 
own  laws,  to  vest  the  estate  in  itself,  it  remains  in  the  alien,  who 
may  convey  it  to  a  purchaser,  but  he  can  convey  no  estate  which  is 
not  defeasible  by  the  commonwealth.  This  principle  was  asserted 
by  Judge  Story,  who  delivered  the  opinion  of  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Fairfax's  Devisee  v.  Hunter's 
Lessee,  7  Cranch,  603;  and  this  was  the  opinion  of  the  Supreme 
Court  of  Massachusetts,  in  the  case  of  Sheaf e  v.  O'Neil,  i  Mass. 
Rep.  256,  cited  by  Judge  Story.  It  is  reasonable  in  theory,  and 
can  have  no  ill  effect  in  practice,  that  he  who  has  a  defeasible  estate 
may  convey  a  defeasible  estate.  Provided,  the  right  of  the  common- 
wealth to  defeat  the  estate  granted  by  the  alien  remains  entire,  it  is 
immaterial  who  holds  the  land  until  that  right  be  prosecuted.  Sup- 
posing, then,  that  the  cases  of  the  alien  and  the  corporation  be 
similar  (and  I  see  not  how  they  can  be  distinguished),  it  follows 
that  the  deed  from  the  Bank  of  North  America  to  James  Ross  con- 
veyed a  fee  simple  defeasible  by  the  commonwealth.  The  counsel 
for  the  plaintiff  did,  indeed,  contend  that  this  deed  might  be  con- 
sidered as  a  mortgage,  though  on  its  face  it  appears  to  be  an  absolute 
conveyance.  But  this  construction  cannot  be  supported.  In  order 
to  carry  the  intent  of  the  grantor  into  effect,  a  deed  intended  to 
operate  as  one  species  of  conveyance  may  be  construed  to  operate 
as  another,  provided  it  contain  words  sufficient.  But  it  cannot  be 
construed  so  as  to  destroy  the  intent  of  the  parties,  as  would  be 
the  case  by  holding  this  deed  to  be  *a  mortgage ;  for  it  was  the  clear 
intent  of  both  parties  to  make  an  absolute  sale,  and  not  a  mortgage. 
When  William  Henry  conveyed  the  lands  mentioned  in  his  deed. 
It  was  his  intent,  that  in  consideration  thereof,  the  debt  due  from 
him  to  the  bank  should  be  extinguished,  and  the  bank  agreed  to 
accept  the  conveyance  in  satisfaction  of  the  debt.  But  supposing 
it  to  be  a  mortgage,  the  debt  would  be  extinguished,  and  Henry 
would  still  remain  responsible.  I  am  clearly  of  opinion,  therefore, 
that  it  was  not  a  mortgage,  but  an  absolute  conveyance. 

4.  The  fourth  and  last  exception  in  this  cause  was  to  the  deed 
from  James  Ross  by  John  Anderson,  his  attorney,  to  the  plaintiff. 
The  objection  was  that  the  power  of  attorney  was  not  produced, 
nor  good  reason  shown  for  not  producing  it.  The  court  heard  evi- 
dence on  that  point,  and  being  of  opinion  that  there  was  sufficient 
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proof  of  the  existence  of  the  power,  and  of  its  loss,  suffered  its 
contents  to  be  proved  by  parol  evidence.  In  matters  of  this  kind, 
where  the  court  below  goes  into  a  preliminary  inquiry  before  it  de- 
cides upon  the  admissibility  of  written  evidence,  it  must  be  a  very 
strong  case  which  would  induce  this  court  to  decide  that  there  was 
error.  Such  a  case  is  not  presented  on  this  record,  and  therefore, 
without  criticising  the  parol  evidence,  I  will  only  say  that  the  fourth 
exception  does  riot  appear  to  me  to  be  supported. 

Upon  the  whole,  I  am  of  opinion  that  there  was  error  in  admit- 
ting the  deed  from  the  Bank  of  North  America  to  James  Ross 
without  proof  of  the  corporate  seal,  and  that  there  is  no  other  error 
in  the  record.  The  judgment  is,  therefore,  to  be  reversed,  and  a 
venire  f acids  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Case  v.  Kelly. 

133  United  States  Reports  21  (1890). 

The  case,  as  stated  by  the  court,  was  as  follows : 
The  Green  Bay  &  Minnesota  Railroad  Co.  being  in  the  hands  of 
a  receiver,  namely,  Timothy  Case,  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin,  in  a  suit  by  the 
Farmers'  Loan  and  Trust  Co.,  to  foreclose  a  mortgage  on  said  rail- 
road, said  receiver  was  directed  by  the  court  to  take  possession  of 
all  the  property,  real  and  personal,  of  said  company,  namely,  its 
road-bed,  lands,  right  of  way,  and  all  its  other  property  and  rights 
whatsoever,  with  authority  to  bring  suits  in  the  name  of  the  railroad 
company  as  he  should  be  advised  by  counsel  to  be  necessary.  Under 
this  order  Mr.  Case,  as  receiver,  brought  the  present  suit,  stating 
that  he  sues  in  behalf  of  said  railroad  company,  and  as  receiver,  the 
defendants,  David  M.  Kelly,  Henry  Ketchum,  and  George  Hiles  and 
the  Arcadia  Mineral  Spring  Co.,  a  corporation  created  by  the  laws 
of  the  state  of  Wisconsin. 

The  allegations  of  the  bill  are  that  the  defendants,  Kelly,  Ketchum, 
and  Hiles,  who  were  officers  of  the  railroad  company  during  its 
period  of  construction,  had  procured  numerous  donations  of  land 
from  citizens  who  were  interested  in  the  construction  of  the  road 
along  its  line,  intended  to  be  for  the  use  and  benefit  of  the  railroad 
company,  and  to  assist  it  in  such  construction.  The  fundamental 
allegation  of  the  bill  is  that  these  defendants,  representing  to  the 
persons  who  made  the  donations  that  they  were  officers  of  the  road. 
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and  soliciting  these  grants  for  the  benefit  of  the  road,  took  the  con- 
veyances to  themselves  individually ;  that  they  did  this  in  a  fraudu- 
lent manner  by  making  the  grantors  in  the  conveyances  believe  that 
they,  as  the  officers  of  the  company,  could  receive  the  conveyances 
for  the  benefit  of  the  road ;  and  that  either  the  grantors  did  not 
really  know  to  whom  the  conveyances  were  made,  or  were  induced 
to  believe  that  when  made  the  grantees  held  the  lands  as  a  trust  for 
the  benefit  of  the  road.  These  defendants  not  recognizing  this 
trust,  and  the  conveyances  on  their  faces  being  merely  conveyances 
to  the  individuals,  either  separately  or  collectively,  to  wit,  to 
Kctchum,  Kelly,  and  Hiles,  who  now  refuse  to  convey  to  the  corn-* 
pany  or  to  admit  its  right  to  the  lands,  this  suit  is  brought  to  have 
a  declaration  of  the  trust  made  by  the  court  and  a  decree  ordering 
conveyances  by  the  defendants  of  the  land  to  the  corporation. 

Miller,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

The  principal  question  suggested  by  this  appeal  is  whether  the 
complainant,  as  representing  the  railroad  company,  can  maintain 
a  suit  for  these  lands;  that  is  to  say,  whether  the  company  was 
endowed  by  the  legislature  of  Wisconsin  with  a  capacity  to  receive 
an  indefinite  quantity  of  lands,  with  no  limitation  upon  their  use, 
or  upon  their  sale,  or  whether  they  were  limited  to  the  lands  neces- 
^ry  to  such  uses  as  were  appropriate  to  the  operations  of  a  railroad. 

It  was  not  pretended  that  there  is  any  general  statute  of  the  state 
of  Wisconsin  which  authorizes  either  this  company  or  any  other 
corporation  to  purchase  and  hold  lands  indefinitely,  as  an  individual 
could  do,  without  regard  to  the  uses  to  be  made  of  such  real  estate. 
The  charter  of  the  company,  approved  April  12,  1866,  Private  Laws 
Wis.,  1866,  c.  540,  p.  1331,  authorizes  it  to  acquire  real  estate, 
namely,  the  fee  simple  in  lands,  tenements,  and  easements,  for  their 
legitimate  use  for  railroad  purposes.  It  is  thus  authorized  to  take 
lands  one  hundred  feet  in  width  for  right  of  way,  and  also  such  as 
is  needed  for  depot  buildings,  stopping-stages,  station-houses, 
freight-houses,  warehouses,  engine-houses,  machine  shops,  factories, 
and  for  purposes  connected  with  the  use  and  management  of  the 
railroad.  This  enumeration  of  the  purposes  for  which  the  corpo- 
ration could  acquire  title  to  real  estate  must  necessarily  be  held  ex- 
clusive of  all  other  purposes,  and,  as  the  court  said  at  the  time  of 
making  its  interlocutory  decree,  "  It  was  not  authorized  by  its  char- 
ter to  take  lands  for  speculative  or  farming  purposes." 

It  must  be  held,  therefore,  that  there  was  no  authority  under  the 
laws  of  Wisconsin  for  this  corporation  to  receive  an  indefinite  quan- 
tity of  lands,  whether  by  purchase  or  gift,  to  be  converted  into 
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money  or  held  for  any  other  purposes  than  those  mentioned  in  its 
act  of  incorporation. 

To  this  view  of  the  subject  counsel  urges  several  objections.  The 
first  of  these  which  we  will  notice  is  that  the  charter  of  the  corpo- 
ration is  a  private  act  of  which  the  court  cannot  take  judicial  notice, 
and  that  as  it  was  not  pleaded  nor  offered  in  evidence,  nor  other- 
wise brought  to  the  attention  of  the  court,  it  could  not  be  the  founda- 
tion of  its  judgment.  To  this  there  are  two  sufficient  answers.  The 
first  of  which  is  that  if  the  statute  creating  this  corporation  gave  it 
no  power  to  receive  and  hold  lands  in  the  manner  we  have  men- 
tioned, then  it  had  no  such  power  by  virtue  of  any  law  of  the  state 
of  Wisconsin;  for  a  corporation,  in  order  to  be  entitled  to  buy  and 
sell,  to  receive  and  hold,  the  title  to  real  estate,  must  have  some 
statutory  authority  of  the  state  in  which  such  lands  lie  to  enable  it 
to  do  so,  and  the  absence  of  such  provision  in  the  law  of  its  incorpo- 
ration does  not  create  any  general  statute  which  authorizes  any 
such  right. 

Another  answer  is  that  in  the  charter  of  the  railroad  company 
itself,  Laws  of  Wisconsin  of  i866,  c.  540,  sec.  14,  it  is  expressly 
enacted  that  '*  this  act  is  hereby  declared  to  be  a  public  act,  and 
shall  take  effect  and  be  in  force  from  and  after  its  passage  and 
publication."  To  this  it  is  replied  by  counsel  for  appellant  that 
the  statute  of  Wisconsin  cannot  make  that  a  public  law  which  in 
its  essential  nature  is  a  private  law.  However  this  may  be,  we  do 
not  doubt  the  authority  of  the  legislature  of  a  state  to  enact  that 
after  the  passage  and  publication  of  one  of  its  statutes  the  courts 
of  the  state  shall  be  bound  to  take  judicial  notice  of  it  without  its 
being  pleaded  or  proven  before  them.  This  rule,  thus  prescribed 
for  the  government  of  the  courts  of  the  states,  must  be  binding 
in  proceedings  in  federal  courts  in  the  same  state.  Indeed,  the 
distinction  between  public  and  private  acts  has  become  very  artificial 
and  shadowy  since  legislative  bodies  have  adopted  the  principle  of 
publishing  in  printed  form  all  statutes  which  they  pass.  Some  of 
the  States  keep  up  the  distinction  by  making  a  difference  in  the 
manner  in  which  public  and  private  acts  shall  be  published,  and  in 
such  cases  this  difference  is  to  be  observed  and  may  become  of  some 
consequence,  but  the  power  of  the  legislature  to  declare  in  any  case 
that  after  the  passage  and  publication  of  any  of  its  laws  they  shall 
be  judicially  noticed  as  public  acts  cannot,  we  think,  be  doubted. 

It  is  next  objected  to  the  principle  adopted  by  the  court  that  the 
limitation  upon  the  power  of  the  corporation  to  receive  land  is  one 
which  concerns  the  state  alone,  and  the  title  to  such  lands  in  a 
corporation  can  only  be  defeated  by  a  proceeding  in  the  nature  of 
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a  quo  warranto  on  behalf  of  the  state.  The  case  of  National  Bank 
V.  Matthews,  98  U.  S.  621,  is  strenuously  relied  on  to  support  this 
view.  We  need  not  stop  here  to  inquire  whether  this  company 
can  hold  title  to  lands,  which  it  is  impliedly  forbidden  to  do  by  its 
charter,  because  the  case  before  us  is  not  one  in  which  the  title  to 
the  lands  in  question  has  ever  been  vested  in  the  railroad  com- 
pany, or  attempted  to  be  so  vested.  The  railroad  company  is  plain- 
tiff in  this  action,  and  is  seeking  to  obtain  the  title  to  such  lands. 
It  has  no  authority  by  the  statute  to  receive  such  title  and  to  own 
such  lands,  and  the  question  here  is  not  whether  the  courts  would 
deprive  it  of  such  lands  if  they  had  been  conveyed  to  it,  but  whether 
they  will  aid  it  to  violate  the  laW  and  obtain  a  title  which  it  has 
no  power  to  hold.  We  think  the  questions  are  very  different  ones, 
and  that  while  a  court  might  hesitate  to  declare  the  title  to  lands 
received  already,  and  in  the  possession  and  ownership  of  the  com- 
pany, void  on  the  principle  that  they  had  no  authority  to  take  such 
lands,  it  is  very  clear  that  it  will  not  make  itself  the  active  agent 
in  behalf  of  the  company  in  violating  the  law  and  enabling  the 
company  to  do  that  which  the  law  forbids. 

Another  alleged  error  in  the  decree  of  the  court  relates  to  that 
part  of  it  which  authorizes  Hiles  to  recover  the  value  of  his  im- 
provements if  the  corporation  chooses  to  take  the  improvements. 
We  do  not  think  this  objection  sufficient  to  reverse  the  decree. 
In  the  first  place,  the  right  of  the  plaintiff  to  have  this  land  is  not 
based  so  much  upon  the  ground  of  the  defendants  having  pur- 
chased it  for  the  benefit  of  the  road  as  upon  the  offer  of  counsel 
of  Hiles  to  convey  it  in  case  he  were  paid  for  the  improvements. 
But  if  we  suppose  that  Hiles  held  this  land  in  trust  for  the  ^benefit 
of  the  plaintiffs,  and  is  willing  to  acknowledge  that  trust,  there 
is  no  reason  why,  in  a  court  of  equity,  when  the  complainant 
asserts  his  right  to  the  land  and  claims  to  recover  both  the  title 
and  possession  from  his  trustee,  he  should  not  pay  the  value  of  the 
improvements  which  that  trustee  has  placed  upon  it.  It  is  further 
to  be  observed  that  the  option  is  given  to  complainant  to  take 
these  improvements  with  the  land  or  to  reject  the  improvements 
and  take  the  land  without  them,  in  which  latter  case  he  is  merely 
required  to  give  the  owners  of  the  improvements  access  to  the  land 
for  the  purpose  of  removing  them.  If  he  desires  the  improve- 
ments, he  can  keep  them  by  paying  for  them.  Hiles  paid  for  the 
land  when  he  got  the  title,  and  we  see  nothing  unjust  or  inequi- 
table in  his  receiving  compensation  for  improvements  made  in 
good  faith  upon  the  land  which  he  is  now  willing  to  convey  to  the 
company  if  the  company  chooses  to  take  them  at  their  appraised 
value. 
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We  are  urged  to  consider  that  if  this  decree  is  affirmed  dismiss- 
ing the  bill  of  the  railroad  company,  the  defendants  will  be  left 
in  the  possession  of  property  fraudulently  acquired,  of  consider- 
able value,  for  which  they  gave  no  consideration.  The  answer  to 
this  is  that  such  question  cannot  be  raised  by  the  plaintiff  in  this 
case,  because  having  no  right  to  take  the  property,  it  is  not  injured 
by  a  decree  of  the  conrt  which  fails  to  grant  such  right.  The  other 
questions  must  be  between  the  defendants  in  this  case  and  those 
from  whom  they  took  deeds  of  conveyance,  or  such  other  parties, 
public  or  private,  as  may  show  that  they  have  an  interest  in  the 
controversy. 

The  decree  of  the  Circuit  Co&rt  is  affirmed. 

Fuller,  Ch.  J.,  did  not  hear  this  case  and  took  no  part  in  its 
decision. 

See  also  Bank  v.  Niles,  i  Douglas  (Mich.)  401 ;  Chautauqua  Bank  v.  Risley, 
4  Denio  (N.  Y.)  480;  State  v.  Commissioners,  23  N.  J.  L.  510;  New  Jersey, 
etc.,  Co.  V.  Neivark,  25  N.  J.  L.  315;  Occum  Co.  v.  Spraguc  Co.,  34  Conn.  529; 
People  ▼.  Pullman  Co.,  175  111.  125;  Hayward  v.  Davidson,  41  Ind.  212; 
Railroad  Co.  v.  Kip,  46  N.  Y.  546;  Ayers  v.  Banking  Co.,  L.  R.  3  P.  C.  App. 
548 ;  National  Bank  v.  Whitney,  103  U.  S.  99. —  Ed. 

III.   The  Power  to  Alienate  Property. 

"  The  power  to  alienate  property  is  an  incident  to  the  power  to  purchase, 
the  jus  disponendi  being  an  incident  to  ownership.  But  the  power  to  sell 
or  assign  must  be  limited  to  transactions  made  under  authority  and  in  good 
faith,  otherwise  both  creditors  and  shareholders  may  claim  fraud,  and  in 
proper  cases  set  aside  the  transactions  in  a  court  of  equity. 

"  We  understand  it  to  be  the  common  law  rule  that  corporations  have  an 
incidental  right  to  alien  or  dispose  of  their  lands  and  personal  property 
unless  specially  restrained  by  the  act  under  which  they  are  organized  or 
by  statute." 

It  is  said  in  Angell  and  Ames  on  Corporations,  p.  153:  "Independent 
of  positive  law,  all  corporations  have  the  absolute  jus  disponendi  neither 
limited  as  to  objects  nor  circumscribed  as  to  quantity."  The  same  doctritie 
is  clearly  laid  down  by  Kent,  Vol.  2,  page  280.  Craig,  J.,  in  The  Aurora, 
etc..  Society  v.  Paddock,  80  111.  263. 

No  serious  questions  arise  in  the  disposition  of  property  belonging  to  a 
purely  private  corporation,  save  where  the  object  of  the  sale  is  to  avoid 
some  duty  owing  to  the  state  (see  People  v.  Ballard,  134  N.  Y.  269). 

Serious  questions  arise  in  the  case  of  public  service  corporations,  the  duty 
owing  to  the  state  making  it  imperative  that  the  state  consent  to  the 
alienation,  see  Kean  v.  Johnston,  9  N.  J.  Eq.  401;  Central  Trans.  Co.  v. 
Pullman  Co.,  139  U.  S.  24;  Plymouth  Co.  v.  Colwell,  39  Pa.  St.  337. 

Attachment  process  and  how  far  it  may  apply  to  Public  Service  Companies' 
property,  see  Plymouth  Co,  v.  Colwell,  39  Pa.  St.  337. —  Ed. 
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IV.  The  Power  to  Take  by  Devise. 

Henry  White  and  Another,  Executors,  v,  William  J.  Howard 

AND  Others. 

38  Connecticut  Reports  342  (1871). 

Bill  in  Equity  by  the  executors  of  the  will  of  William  Bost- 
wick,  praying  for  advice  in  the  construction  of  the  will;  brought 
to  the  Superior  Court  in  New  Haven  county,  and  reserved  for 
advice  on  facts  found  by  a  committee.  The  material  provisions 
of  the  will  were  as  follows:  , 

After  the  payment  of  certain  legacies,  amounting  in  the  aggre- 
gate to  $8,500,  including  a  legacy  of  $i,ooo  to  the  Southern  Aid 
Society,  all  the  residue  of  the  testator's  estate,  both  real  and  per- 
sonal, was  devised  and  bequeathed  to  certain  trustees  named,  as 
joint  tenants  in  fee-simple,  as  a  trust  fund  to  be  applied  for  the 
benefit  of  the  testator's  daughter,  Frances  Howard  Bostwick, 
during  her  life,  but  if  the  daughter  should  die  leaving  no  husband 
or  child  or  issue  of  any  child  surviving  her,  the  trust  fund  was  to 
be  di^K)sed  of  as  follows :  $22,000  to  certain  legatees  named,  and 
then  whatever  remained  of  the  trust  property  was  to  be  divided 
among  six  societies  —  namely,  the  American  Tract  Society,  the 
Southern  Aid  Society,  the  American  and  Foreign  Christian  Union, 
the  American  Colonization  Society,  the  Trustees  of  the  Board  of 
Domestic  Missions  of  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States  of  America,  and  the  Board  of  For- 
eign Missions  of  the  Presbyterian  Church  in  the  United  States  of 
America, 

The  will  further  provided  that  if  any  of  the  above-named  six 
societies  should  not  be  incorporated,  the  estate  given  by  the  will 
to  such  society  should  be  conveyed,  transferred,  and  paid  in  fee- 
simple  to  the  person  who  when  the  estate  was  to  be  transferred 
according  to  the  provisions  of  the  will  should  act  as  treasurer  of 
such  society,  to  be  appropriated  to  the  charitable  purposes  of  said 
society,  and  under  its  direction. 

The  parties  respondents  were  the  six  societies  named,  who 
claimed  each  one-sixth  of  the  residue  of  the  estate ;  the  heirs-at- 
law  of  the  testator,  who  insisted  upon  the  incapacity  of  those 
societies  to  take,  and  asserted  their  title  to  the  residue,  and  the 
administrator  and  heirs-at-law  of  the  daughter,  Frances  Howard 
Bostwick,  who  claimed  that  the  bequest  to  the  societies  failing, 
they,  and  not  the  heirs  of  William  Bostwick,  were  entitled  to  the 
residue. 
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The  facts  as  found  by  the  committee  are  sufficiently  stated  in 
the  opinion. 

Foster,  J.  This  bill  is  brought  by  the  executors  and  trustees 
appointed  by  the  last  will  and  testament  of  the  late  William  Bost- 
wick,  to  procure  a  construction  of  that  instrument,  and  to  remove 
certain  doubts  which  it  is  alleged  have  arisen  as  to  the  validity  and 
effect  of  some  of  its  provisions.  The  will  bears  date  May  23, 
i860,  and  there  are  two  codicils  annexed  to  it,  one  dated  April  i, 
1861,  the  other  August  16,  1862.  The  testator  died  on  the  i6th  of 
April,  1863,  and  the  will  was  admitted  to  probate  in  the  district  of 
New  Haven  on  the  9th  of  June,  1863. 

Some  of  the  questions  suggested  for  our  decision  involve  little 
or  no  difficulty;  indeed  there  are  very  few  about  which  we  have 
entertained  serious  doubts. 

As  the  American  and  Foreign  Christian  Union  Society  was  in- 
corporated under  and  in  pursuance  of  the  provisions  and  require- 
ments of  the  act  of  the  legislature  of  the  state  of  New  York 
passed  April  12,  1848,  and  the  acts  amendatory  thereof,  it  is 
claimed  that  that  society  is  incapable  of  taking  more  than  one- 
fourth  of  one-sixth  of  the  testator's  estate.  The  law  referred  to 
provides  that  no  person  leaving  a  wife,  or  child,  or  parent,  shall 
devise  or  bequeath  to  such  institution  or  corporation  (meaning 
any  benevolent,  charitable,  scientific,  or  missionary  society)  more 
than  one-fourth  of  his  or  her  estate,  after  the  payment  of  his  or 
her  debts,  and  such  devise  or  bequest  shall  be  valid  to  the  extent 
of  one-fourth.  The  testator  left  a  daughter,  but  this  devise  or 
bequest  was  given  to  take  effect  only  in  the  event  of  her  death 
without  issue.  That  event  having  happened,  we  perceive  no  re- 
straint upon  the  power  of  this  society  to  take  the  specified  one- 
sixth  of  the  residuary  estate.  The  object  of  this  law,  which  was 
doubtless  intended  to  protect  parents,  wives,  and  children  to  a 
certain  extent,  is  not  in  the  slightest  degree  frustrated  by  giving 
full  effect  to  this  provision  of  the  will.  The  Supreme  Court  of 
New  York,  having  recently  had  this  precise  question  before  them 
in  this  very  case,  decided  that  this  society  was  entitled  to  one- 
sixth  of  the  residuary  estate  situated  in  New  York,  and  the  Court 
of  Appeals  affirmed  that  decision.  Besides,  we  do  not  regard  this 
law  as  a  part  of  the  charter  of  the  corporation,  but  only  as  a  statute 
of  that  state  restraining  the  right  of  corporations  to  take  by  devise 
within  but  not  without  the  state.  We  treat  this  question  more 
fully  in  considering  the  claim  of  the*  Tract  Society.     *     *     * 

The  American  Tract  Society  and  the  Southern  Aid  Society  are 
the  only  societies  now  remaining  of  the  six  to  which  the  residuary 
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estate  was  given,  whose  rights  under  this  will  remain  to  be  con- 
sidered. It  is  asserted  that  the  American  Tract  Society  can  take 
neither  real  nor  personal  property  under  this  will.  That  it  can- 
not take  real,  because  its  charter  of  incorporation,  granted  by  the 
state  of  New  York,  does  not  confer  the  power  of  taking  by  de- 
vise; that  it  cannot  take  personal,  because  the  charter  provides 
that  the  net  income  of  said  society  arising  from  real  and  personal 
estate  shall  not  exceed  the  sum  of  $10,000  annually.  This  limit 
it  is  claimed  has  been  reached  and  exceeded,  and  so  the  capacity 
of  the  society  to  take  property  is  exhausted.  This  society  was 
incorporated  by  a  special  act  of  the  legislature  of  the  state  of 
New  York,  passed  May  26,  1841.  The  third  section  of  its  char- 
ter provides  that  the  corporation  shall  possess  the  general  powers, 
and  be  subject  to  the  provisions  contained  in  title  3  of  chapter  18 
of  the  first  part  of  the  Revised  Statutes,  so  far  as  the  same  are 
applicable  and  have  not  been  repealed.  The  title  and  chapter  re- 
ferred to  enumerate  the  powers  of  corporations,  and  the  clause 
which  bears  directly  upon  this  subject  reads  thus :  "  To  hold,  pur- 
chase, and  convey  such  real  and  personal  estate  as  the  purposes  of 
the  corporation  shall  require,  not  exceeding  the  amount  limited  in 
its  charter."  This  charter  was  amended  by  the  legislature  of  New 
York  on  the  31st  of  March,  1866,  but  as  this  was  after  the  death 
both  of  the  testator  and  of  his  daughter,  that  amendment  need  not 
be  particularly  considered,  as  it  cannot  materially  affect  the  ques- 
tion involved.  Now  it  is  manifest  that  this  corporation  has  express 
power  by  its  charter  to  hold,  purchase,  and  convey  real  and  per- 
sonal estate,  for  specified  purposes  and  to  a  limited  amount.  There 
is  no  express  power  to  take  by  devise,  nor  is  the  power  so  to  take 
expressly  prohibited.  We  suppose  there  could  be  no  doubt  that 
this  corporation  could  take  by  devise  in  New  York,  if  the  Statute 
of  Wills  of  that  state  empowered  corporations  generally  to  take  in 
that  manner.  The  English  Statute  of  Wills,  passed  in  the  time  of 
Henry  VIII.,  authorized  every  person  having  a  sole  estate  in  fee- 
simple  of  any  manors,  etc.,  "  to  give,  dispose,  will,  or  devise,  to 
any  person  or  persons,  except  to  bodies  politic  and  corporate,  by 
his  last  will  and  testament  in  writing,  or  otherwise  by  any  acts 
lawfully  executed  in  his  lifetime,  all  his  manors,  etc.,  at  his  own  will 
and  pleasure,  any  law,  statute,  custom,  or  other  thing  theretofore 
had,  made,  or  used  to  the  contrary  notwithstanding."  Thus  cor- 
porations, by  express  exception  in  these  statutes,  were  not  enabled 
to  take  lands  directly  by  devise  in  England,  and  the  Statute  of 
Wills  of  the  state  of  New  York  makes  the  same  exception.  By 
that  statute  it  is  enacted  that  all  persons,  except  idiots,  persons  of 
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unsound  mind,  married  women,  and  infants,  may  devise  their  real 
estate  by  a  last  will  and  testament  duly  executed,  etc.  "  Such  de- 
vise may  be  made  to  every  person  capable  by  law  of  holding  real 
estate;  but  no  devise  to  a  corporation  shall  be  valid,  unless  such 
corporation  be  expressly  authorized  by  its  charter,  or  by  statute, 
to  take  by  devise."  3  N.  Y.  Rev.  Stat.  138  (5th  ed.).  This  cor- 
poration, therefore,  prior  to  the  recent  amendment  of  its  charter, 
could  not  take  by  devise  in  New  York,  and  such  is  the  decision 
of  their  Supreme  Court  and  Court  of  Appeals  in  this  very  case. 
And  so  it  is  earnestly  contended  that  it  cannot  take  by  devise  in 
Connecticut.  We  yield  readily  to  the  doctrine  laid  down  in  this 
connection  in  regard  to  corporations;  indeed  it  is  too  thoroughly 
established  to  be  doubted  or  questioned.  That  doctrine  perhaps  is 
nowhere  better  stated  than  in  the  case  of  Head  v.  Providence  Ins. 
Co,,  2  Cranch,  127,  by  the  then  illustrious  head  of  the  Supreme 
Court  of  the  United  States,  the  late  Chief  Justice  Marshall :  "  It 
(a  corporation)  may  correctly  be  said  to  be  precisely  what  the  in- 
corporating act  has  made  it ;  to  derive  all  its  powers  from  that  act, 
and  to  be  capable  of  exerting  its  faculties  only  in  the  manner  which 
that  act  authorizes."  Now  this  corporation  stands  at  the  bar  of 
this  court  claiming  the  right  to  take  lands  within  our  territory  by 
devise.  It  is  clothed  with  such  powers  as  have  been  conferred  by 
its  charter.  Those,  a  portion  of  them,  as  we  have  seen,  are  to  hold, 
purchase,  and  convey  real  estate.  It  is  not  expressly  authorized  to 
take  by  devise,  nor  is  it  prohibited  from  so  taking.  Can  it  then 
take  by  devise?  Not  in  New  York,  as  we  have  seen.  Therefore 
not  in  Connecticut,  say  the  counsel  for  the  heirs-at-law,  for  being 
a  New  York  corporation,  and  by  the  law  of  that  state  devoid  of 
power  to  take  by  devise,  no  argument  is  needed  to  show  its  inability 
to  take  by  devise  in  Connecticut.  This  conclusion  is  too  hastily 
drawn.  If  the  inability  to  take  by  devise  arose  out  of  a  prohibitory 
clause  in  the  charter,  the  conclusion  would  be  legal  and  logical. 
But  the  inability  does  not  so  arise.  There  is  no  prohibition  in  the 
charter ;  the  inability  is  created  by  the  New  York  Statute  of  Wills, 
expressly  excepting  corporations  from  taking  by  devise.  Now  this 
corporation  brings  with  it  from  New  York  its  charter,  but  it  does 
not  bring  with  it  the  New  York  Statute  of  Wills  and  cannot  bring 
it  to  be  recognized  as  law  within  this  jurisdiction.  There  is  an 
obvious  distinction  between  an  incapacity  to  take  created  by  the 
statute  of  a  state,  which  is  local,  and  a  prohibitory  clause  in  the 
charter,  which  everywhere  cleaves  to  the  corporation.  The  rea- 
soning is  fallacious,  not  recognizing  this  distinction.  There  bring 
no  prohibition  in  the  charter,  and  the  power  to  hold  and  convey 
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real  estate  being  expressly  given,  we  must  look  to  our  own  statutes 
and  laws,  and  not  to  those  of  New  York,  to  determine  whether 
or  not  this  corporation  can  take  by  devise  in  Connecticut 

The  state  of  New  York  has  partially  adopted  the  policy  of 
England  in  regard  to  devises  to  corporations,  though  the  English 
statutes,  usually  called  the  statutes  of  mortmain,  have  not  been  re- 
enacted  in  that  state.  Those  statutes  began  with  Magna  Charta, 
in  9  Henry  III.,  and  embrace  a  succession  of  acts  down  to  and 
including  9  George  II.  They  were  intended  to  check  the  ecclesias- 
tics of  the  Roman  church  from  absorbing  in  perpetuity,  in  dead 
clutch,  all  the  lands  of  the  kingdom,  and  so  withdrawing  them 
from  public  and  feudal  charges.  Shelford  on  Mortmain,  2.  By 
the  statute  of  43  Eliz.,  c.  4,  known  as  the  Statute  of  Charitable 
Uses,  lands  may  be  devised  to  a  corporation  ior  a  charitable  use, 
and  the  Court  of  Chancery  will  support  and  enforce  such  devises. 
Whether  a  court  of  equity  has  power  to  execute  and  enforce  such 
trusts,  as  charities,  independent  of  any  statute,  is  a  question  which 
has  been  much  discussed,  and  very  high  authorities  can  be  quoted 
both  in  favor  and  against  the  exercise  of  such  a  power.  We  think 
the  later  and  better  opinion  to  be  in  favor  of  an  original  and  neces- 
sary jurisdiction  in  courts  of  equity  as  to  devises  in  trust  for  chari- 
table purposes,  when  the  general  object  is  sufficiently  certain,  and 
not  contrary  to  any  positive  rule  of  law.  It  is  unnecessary,  how- 
ever, to  decide  this  question,  for  in  this  state  we  have  no  statutes 
of  mortmain;  no  exception  in  our  Statute  of  Wills  prohibiting 
corporations  from  taking  by  devise;  aliens,  resident  in  this  state 
or  in  any  of  the  United  States,  may  purchase,  hold,  inherit,  or 
transmit  real  estate,  in  as  full  and  ample  a  manner  as  native-born 
citizens ;  their  wives  are  entitled  to  dower ;  their  children  and  other 
lineal  descendants  may  inherit;  and  we  have  besides  a  statute, 
passed  in  our  colonial  days  in  1702,  in  effect  re-enacting  the  statute 
of  43  Elizabeth,  and  containing  indeed  more  liberal  and  compre- 
hensive provisions  to  sustain  devises  of  this  description  than  are 
contained  in  the  43  Elizabeth.  That  act  provides,  that  "  all  lands, 
tenements,  or  other  estates,  that  have  been  or  shall  be  given  or 
granted  by  the  general  assembly,  or  any  town  or  particular  person, 
for  the  maintenance  of  the  ministry  of  the  gospel,  or  of  schools  of 
learning,  or  for  the  relief  of  the  poor,  or  for  any  other  public  and 
charitable  use,  shall  forever  remain  to  the  uses  to  which  they  have 
been  or  shall  be  given  or  granted,  according  to  the  true  intent  and 
meaning  of  the  grantor,  and  to  no  other  use  whatever." 

We  therefore  entertain  no  doubt  that  the  American  Tract  Society 
can  take  by  devise  in  this  state.    As  to  the  other  objection,  that 
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having  an  income  greater  in  amount  than  is  allowed  by  its  charter 
it  has  exhausted  its  power  to  take,  it  suffices  to  say  that  no  such 
fact  is  found  by  the  very  competent  committee  whose  report  is  on 
the  record.  A  limitation  on  the  net  income  from  the  real  and  per- 
sonal estate  is  not  a  limitation  on  a  bequest  or  devise ;  and  we  are 
not  satisfied  that  this  inquiry  can  be  legitimately  made  collaterally 
in  a  proceeding  of  this  sort.  Nor  do  we  assent  to  the  claim  that 
the  burden  is  on  the  society  to  show  its  capacity  to  take  in  this 
respect.  In  Ex  parte  Pennsylvania  Iron  Co,,  7  Cow.  540,  it  was 
held  that  where  the  restraint  on  the  right  of  purchase  was  imposed 
by  the  charter  in  a  proviso,  it  was  incumbent  on  the  party  object- 
ing to  the  purchase  to  bring  the  case  by  proof  within  the  proviso. 

But  supposing  that  this  organization  as  a  corporation  has  ex- 
hausted its  capacity  to  take,  has  forfeited  its  charter,  or  that  by  its 
charter  it  never  had  power  to  take  by  devise,  still  it  would  under 
any  of  these  circumstances  be  entitled  to  the  rights  and  privileges 
of  a  voluntary  association  of  individuals.  The  treasurer  of  the 
organization  is  well  known,  his  name  is  given  in  the  report  of  facts, 
he  has  for  many  years  acted  uninterruptedly  in  that  capacity,  and 
is  still  so  acting.  Now  under  this  will  we  think  he  may  take  as 
trustee  in  trust  for  this  association,  if  it  is  unable  to  take  as  a  cor- 
poration, having  exhausted  its  capacity  to  take,  or  if  as  a  corf>ora- 
tion  it  never  had  capacity  to  take  by  devise.  Such  is  the  clear  and 
positive  direction  of  this  testator  in  the  13th  article  of  this  will. 

The  Superior  Court  is  advised  to  pass  a  decree  in  this  case  in 
conformity  with  the  rules  here  laid  down. 

In  this  opinion  the  other  judges  concurred. 


In  the  Matter  of  the  Estate  of  John  McGraw,  Deceased.^ 

In  the  Matter  of  the  Estate  of  Jennie  McGraw  Fiske> 

Deceased. 

Ill  New  York  Reports  66  (1888). 

John  McGraw  left  a  last  will  and  testament,  which  has  been 
duly  admitted  to  probate  by  the  surrogate  of  Tompkins  county, 
and  of  which  his  daughter  and  Douglass  Boardman,  and  the  sur- 
vivor of  them,  were  made  sole  executors.  His  daughter,  Jennie 
McGraw  Fiske,  also  left  her  last  will  and  testament,  by  which 
she  made  Douglass  Boardman  her  sole  executor,  and  which  has 
been  duly  proven  and  admitted   to  probate  by  the  surrogate   of 

*  Facts  condensed. 
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Tompkins  county.  Excepting  property  from  about  $130,000  to 
$150,000  in  value,  which  came  to  her  by  devise  and  bequest  of  her 
grandfather,  John  3outhworth,  the  title  to  the  estate  and  property, 
which  formed  the  subject  of  disposition  by  her  will,  came  through 
the  will  of  her  father,  John  McGraw. 

The  will  of  John  McGraw  gave  $500,000  in  trust  for  his  said 
daughter,  and  made  her  residuary  legatee,  with  full  power  to  dis- 
pose by  will  of  all  the  property  left  by  him. 

The  will  of  Mrs.  Fiske  directed  that  her  estate  "  be  converted 
into  money,  or  available  securities,  as  soon  as  can  be  done,  having 
in  view  its  best  interests  and  results."  After  numerous  bequests, 
among  them  a  bequest  to  Cornell  University  of  $50,000  in  trust, 
to  be  expended,  so  far  as  necessary,  in  completing  and  perfecting 
the  McGraw  building  of  said  University;  also,  to  said  University 
$200,000  in  trust,  to  be  known  as  the  "  McGraw  Library  fund," 
the  will  contained  the  following  residuary  clause :  "  I  give,  devise, 
and  bequeath  all  the  rest,  residue  and  remainder  of  my  property 
(if  any  there  shall  be)  to  Cornell  University,  aforesaid,  to  be 
added  to  the  '  McGraw  Library  Fund '  aforesaid,  and  subject  to 
the  trusts,  purposes,  uses,  and  conditions  hereinbefore  prescribed 
for  said  fund." 

The  amount  of  Jennie  McGraw  Fiske's  estate  at  the  time  of  her 
death,  as  found  by  the  surrogate,  including  the  trust  fund  created 
under  the  will  of  John  McGraw,  which  the  surrogate  held  was 
part  of  the  estate  of  John  McGraw,  but  which  Mrs.  Fiske  had  a 
right  to  dispose  of  by  will,  was : 

$2,275,933  46 
Legacies  to  other  than  Cornell  University 1,121,570  00 


Bequests  to  said  University $1,154,363  46 


The  further  material  facts  are  stated  in  the  opinion. 

Peckham,  J.:  The  question  to  be  decided  in  this  case  is 
whether  Cornell  University  or  some  other  parties,  being  the  resid- 
uary legatees,  or  else  the  heirs-at-law  or  next  of  kin  of  John 
McGraw,  deceased,  or  of  Jennie  McGraw  Fiske,  deceased,  or  her 
husband,  shall  have  the  property,  or  any  portion  of  it,  bequeathed 
to  the  university  by  the  will  of  Mrs.  Fiske.     *     *     * 

I.  Coming  to  a  discussion  of  the  first  question,  it  may  be  as- 
sumed that  a  corporation,  by  the  common  law,  had  power  to  take 
property  by  devise.  Sherwood  v.  American  Bible  Society,  4  Abb. 
Ct.  of  Ap.  Dec.  227,  231 ;  I  Kyd  on  Corp.  74-78 ;  Grant  on  Corp.  98. 


348  Estate  of  John  McGraw.  [chap.  iv. 

Our  Revised  Statutes  provided  that  every  corporation,  as  such, 
has  power,  among  other  things  (§  i,  subd.  4),  to  hold,  purchase 
and  convey  such  real  and  personal  estate  as  the  purposes  of  the 
corporation  shall  require,  not  exceeding  the  amount  limited  in  its 
charter.  By  sec.  2  of  the  same  title  of  the  statutes  the  powers 
enumerated  in  sec.  i  *'  shall  vest  in  every  corporation  that  shall 
hereafter  be  created,  although  they  may  not  be  specified  in  its 
charter  or  in  the  act  under  which  it  shall  be  incorporated." 

Section  3  provides  that,  in  addition  to  the  powers  enumerated  in 
the  first  section,  and  to  those  expressly  given  in  its  charter  or  in 
the  act  under  which  it  is  or  shall  be  incorporated,  no  corporation 
shall  possess  or  exercise  any  corporate  powers,  except  such  as 
shall  be  necessary  to  the  exercise  of  the  powers  so  enumerated  and 
given.    I  R.  S.  599,  600,  §§  1,2,  3. 

Under  this  power  to  hold,  purchase,  and  convey  such  real  and 
personal  estate  as  the  purposes  of  the  corporation  may  require, 
not  exceeding  the  amount  limited  in  its  charter,  the  corporation 
could  take  property  by  devise,  for  the  word  purchase  includes  all 
means  of  acquiring  property  not  coming  to  one  by  descent  or  the 
mere  act  or  operation  of  the  law.  The  same  Revised  Statutes, 
however,  in  providing  for  the  transmission  of  real  property  by 
will,  stated  that  "  every  estate  and  interest  in  real  property  de- 
scendible to  heirs,"  might  be  devised.  *'  Such  devise  may  be  made 
to  every  person  capable  by  law  of  holding  real  estate;  but  no  de- 
vise to  a  corporation  shall  be  valid  unless  such  corporation  be  ex- 
pressly authorized  by  its  charter  or  by  statute  to  take  by  devise." 
2  R.  S.  57,  §§  I,  2,  3. 

There  are  other  provisions  in  the  Revised  Statutes  relating  to 
corporations  incorporated  for  purposes  of  education.  It  is  enacted 
therein  that  "  the  trustees  of  every  college  to  which  a  charter  shall 
be  granted  by  the  state  shall  be  a  corporation."    Sec.  31. 

"  Sec.  36.  The  trustees  of  every  such  college,  besides  the  general 
powers  and  privileges  of  a  corporation,  shall  have  power     *     *     * 

"4.  To  take  and  hold,  by  gift,  grant  or  devise,  any  real  or  per- 
sonal property,  the  yearly  income  or  revenue  of  which  shall  not 
exceed  the  value  of  twenty-five  thousand  dollars."     i  R.   S.  460, 

§§  31-37; 
At  the  adoption  of  the  Revised  Statutes,  therefore,  the  law  in 

this  state  was  that  a  corporation  could  hold,  purchase,  and  con- 
vey such  real  and  personal  estate  as  the  purposes  of  the  corpo- 
ration should  require,  not  exceeding  the  amount  limited  in  its 
charter,  but  it  could  not  take  any  real  property  by  devise  unless 
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it  was  expressly  authorized  by  its  charter  or  by  statute  to  take 
by  devise.  And  there  was  power  in  the  trustees  of  a  college  to 
which  a  charter  was  granted  by  the  state,  to  take  and  hold  real  or 
personal  property  by  gift  or  devise,  provided  the  income  did  not 
exceed  $25,000  annually.  Some  time  subsequent  to  the  adoption 
of  these  statutes,  and  in  the  years  1840  and  1841  (c.  318  of  1840 
and  c.  261  of  1841),  the  legislature  passed  acts  (the  latter  being 
an  amendment  of  the  earlier  one)  by  which  trusts  were  authorized 
to  be  created  by  grants,  devises  and  bequests  of  property  to  in- 
corporated colleges  or  other  literary  incorporated  institutions  in 
the  state,  to  be  held  in  trust  for  specific  purposes  comprehended 
in  the  general  objects  authorized  by  their  charters.  The  acts  con- 
tained no  limitation  as  to  the  amount  or  value  of  property  which 
could  be  thus  taken  in  trust  by  the  corporation. 

It  was  held,  however,  by  this  court  in  Chamberlain  v.  Chamber- 
lain, 43  N.  Y.  424,  that  these  acts  did  not  repeal  or  affect  the 
general  law  of  the  state  limiting  and  restricting  the  amount  and 
value  of  property  which  could  be  taken  and  held  by  literary  and 
educational  corporations,  and  it  was  therein  said  that  the  general 
laws  of  the  state  are  in  harmony  with  its  policy,  which  has  been 
uniform  and  consistent,  so  far  as  such  policy  is  indicated  by  legis- 
lation in  relation  to  gifts  in  mortmain,  and  the  powers  of  corpo- 
rations to  take  and  hold  property.  It  •was  further  said  that  these 
statutes  (those  of  1840  and  1841)  authorized  the  creation  of  spe- 
cial trusts,  in  furtherance  of  the  objects  of  the  corporations 
named,  but  that  such  trusts  could  be  created,  and  full  effect  given 
to  the  acts  within  the  limits  imposed  by  the  general  laws  upon  the 
power  of  the  corporations  to  acquire  and  hold  property.  There 
being  no  express  repeal  of  the  general  provisions  of  law  or  repudi- 
ation of  the  uniform  policy  of  the  state,  the  intent  of  the  legisla- 
ture to  do  either,  it  was  said,  could  not  be  implied. 

Thus  the  several  provisions  of  law  relating  to  the  property  of 
corporations  stood  at  the  time  of  the  granting  of  its  charter  to 
Cornell  University  by  the  state  in  1865.  By  c.  585  of  the  laws  of 
that  year,  the  legislature  incorporated  and  established  the  Cornell 
University.  In  the  first  section  of  the  act  the  following  language 
is  to  be  found:  The  corporation  hereby  created  shall  have  the 
rights  and  privileges  necessary  to  the  object  of  its  creation  as  de- 
clared in  this  act,  and  in  the  performance  of  its  duties  shall  be  sub- 
ject to  the  provisions  and  may  exercise  the  powers  enumerated  and 
set  forth  in  the  second  article  of  c.  15,  title  i  of  the  Revised  Stat- 
utes of  the  state  of  New  York. 
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The  second  article  above  alluded  to  is  entitled  "Of  the  powers 
and  duties  of  the  trustees  of  colleges,"  and  is  to  be  found  already 
referred  to  (supra)  as  i  Revised  Statutes,  460,  §§  31  to  37.  It  is 
subdivision  4  of  section  36  which  authorizes  the  trustees  to  take  and 
hold  real  or  personal  property  by  gift  or  devise  not  exceeding  the 
value  therein  stated. 

Sec.  5  of  the  charter  reads  as  follows : 

"  Sec.  5.  The  corporation  hereby  created  may  hold  real  and 
personal  property  not  exceeding  three  millions  of  dollars  in  the 
aggregate."     *     *     * 

Looking  for  a  moment  outside  of  and  beyond  the  statute  laws 
of  the  state,  and  in  order  to  strengthen  his  position  regarding 
the  true  construction  to  be  given  that  law  as  to  the  material  dis- 
tinction in  the  case  at  least  of  a  corporation,  between  the  power  to 
take  and  the  power  to  hold  property,  the  counsel  for  the  appel- 
lant has  made  a  most  able  and  learned  argument.  Its  outlines  are, 
in  substance,  as  follows :  A  corporation  at  common  law  could  take 
and  hold  property  by  devise.  At  an  early  stage  in  the  history  of 
the  law  of  England,  relating  to  the  power  of  corporations  to  hold 
real  property,  and  while  the  feudal  system  still  prevailed,  it  was 
enacted  that  no  man  should  alien  his  feud  to  a  corporation  under 
penalty  of  a  forfeiture  thereof  to  his  next  superior,  of  whom  he 
held  the  land;  and  in  defj^ult  of  such  superior  insisting  upon  the 
forfeiture,  then  his  superior  might  do  so,  and  thus  on  until  the 
King,  as  the  general  superior  and  lord  of  all,  was  reached.  But  in 
case  the  forfeiture  was  not  insisted  upon,  the  corporation,  which 
had  taken  a  defeasible  title  to  the  land,  could  hold  it  as  against  all 
the  world. 

He  therefore  insists  that  this  distinction  between  taking  and 
holding  strengthens  his  claim  that  the  use  of  the  word  hold  in 
the  charter  was  intentional  and  for  the  specific  purpose  of  permit- 
ting the  corporation  to  take  an  unlimited  amount  of  property  and 
to  hold  only  the  amount  specified.  No  sound  reason  for  giving 
such  unlimited  power  to  take,  while  limiting  the  power  to  hold, 
can,  as  it  seems  to  me,  be  stated.  And  if  such  were  the  intent,  I 
think  it  would  have  been  plainly  stated  in  the  charter  instead  of 
trusting  to  such  a  conjectural  application  to  be  given  to  another 
statute. 

The  counsel  cites  about  all  the  writers  upon  the  subject  of  cor- 
porations, and  they  have  all  adverted  to  this  distinction,  as  ex- 
isting in  relation  to  the  English  corporations  subject  to  the  mort- 
main statutes,  and  they  state  that  licenses  to  hold  in  mortmain 
were  granted  to  such  bodies,  but  without  such  licenses  they  took 


I* 


SEC.  IV.]      Power  of  Corporation  to  Take  by  Devise.  351 

the  title  to  the  real  property  aliened,  subject  only  to  the  right  of 
the  superior  lord  to  enter  and  take  the  land  under  the  power  of 
forfeiture.  The  only  penalty,  therefore,  which  a  corporation 
risked  when  it  took  lands  without  a  license  in  mortmain  was  that 
of  a  forfeiture  of  the  land  to  the  next  superior  of  the  grantor,  and 
so  on  up  to  the  King ;  and  the  counsel  claims  that  in  this  state,  in 
the  case  of  a  corporation  with  unlimited  power  to  take,  but  not  to 
hold  more  than  a  certain  amount,  the  penalty  for  holding  more  is 
that  the  state,  representing  the  whole  people  and  standing  in 
this  respect  in  lieu  of  the  King  (there  being  no  mesne  lords), 
can  forfeit  the  charter  of  the  corporation  and  thus  prevent  the 
further  holding.  And  assuming  this  to  be  the  fact,  he  uses  it  as 
strengthening  his  argument  as  to  the  existence  of  this  clear  and 
material  distinction  between  taking  and  holding  property. 

The  further  claim  is  then  made  that,  as  title  to  the  property  has 
vested  in  the  corporation,  which,  in  holding  it,  has  become  sub- 
ject to  the  forfeiture  of  its  charter,  the  heirs  or  next  of  kin  of 
the  testator  have  no  more  right  to  raise  the  question  than  any 
other  third  parties  who  have  no  interest  therein.  It  is  said  that 
it  is  a  matter  for  the  state  alone  to  take  cognizance  of,  and  until 
it  does  the  corporation  holds  the  property,  however  much  it  may 
transcend  the  limitation  prescribed  in  its  charter. 

The  counsel  states  accurately  the  law  of  mortmain  in  England 
and  its  consequences  of  possible  forfeiture  of  the  estate  granted, 
and,  until  forfeiture,  the  vesting  of  the  title  in  the  corporation  in- 
defeasible except  by  the  re-entry  of  the  person  entitled  to  take 
it  by  reason  of  the  forfeiture.  But  the  circumstances  under 
which  lands  are  held  by  citizens  of  New  York,  where  their  tenure 
is  so  wholly  different  from  that  which  prevailed  in  England  when 
the  early  mortmain  acts  were  enacted,  render  any  argument  in 
regard  to  those  acts  and  their  effect  totally  inapplicable  to  the 
case  of  a  corporation  of  this  state.  Taking  the  law  as  it  exists 
in  our  statutes,  including  the  special  provision  upon  the  subject  in 
the  charter  of  the  university,  it  seems  to  me  that  the  provision 
therein  limiting  the  holding  of  property  is,  as  I  have  said,  a  re- 
striction also  upon  the  power  to  take  in  excess  of  the  specified 
amount.  As,  at  common  law,  a  corporation  could  take  real  prop- 
erty in  the  same  way  as  an  individual,  the  consequence  was  that, 
in  England,  large  landed  possessions  were  held  by  religious  cor- 
porations, and,  by  reason  of  alienations  of  real  estate  to  them,  the 
services  due  by  the  vassal  to  the  lord  were  partially,  if  not  totally, 
paralyzed,  and  the  chief  lords  lost  their  escheats.  This  was  a 
constantly  growing  and  alarming  evil.     To  remedy  the  difficulty. 
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the  first  mortmain  act  was  placed  in  Mag^  Charta,  which  de- 
clared all  such  alienations  to  corporations  entirely  void,  and  that 
the  lands  should  revert  to  the  lord  of  the  fee.  It  was  held,  how- 
ever, that  the  reversion  must  be  accomplished  by  an  entry,  and 
then  and  from  that  time  there  was  a  forfeiture,  the  corporation 
having  taken  the  title  and  held  the  property  until  such  forfeiture 
by  re-entry.  Shclford  on  Mortmain,  8,  34;  i  Kyd  on  Corp.  81; 
Grant  on  Corp.  106. 

Other  statutes  upon  the  subject  were  subsequently  enacted,  all 
for  the  purpose  Of  preventing  the  great  accumulation  of  real  prop- 
erty in  the  hands  of  corporations,  and  they  all  provided  substan- 
tially for  a  re-entry  on  the  part  of  the  next  superior  lord  when- 
ever lands  had  been  aliened  in  mortmain,  and,  until  such  entry  en- 
forcing the  forfeiture,  the  corporation  held  the  lands.  There  was 
one  law,  directed  against  superstitious  uses  (23  Henry  VIII., 
c.  10),  which  provided  that  the  grant  to  such  uses  for  more  than 
twenty  years  was  absolutely  void,  and  the  estates  thus  aliened 
would  have  gone  to  the  grantor  or  his  heirs,  excepting  for  a  pro- 
vision, subsequently  made,  giving  such  estates  to  the  King.  Wil- 
mot's  Opinions,  9-10,  in  Attorney-General  v.  Downing,  variously 
reported;  Ambler,  550-571 ;  r  Dick.  414;  3  Ves.  Jr.  714;  5  id.  300; 
8  id.  256.  The  mortmain  statute  (9  George  II.,  c.  36)  renders  all 
devises  to  charitable  uses  void.     Shelford  on  Mortmain,  1 18-120. 

The  nature  of  the  tenure  of  real  property  at  the  time  of  the  pas- 
sage of  the  early  mortmain  acts  in  England  bears  no  resemblance 
to  the  tenure  by  which  a  citizen  of  this  state  holds  lands.  Here 
there  is  no  vassal  and  superior,  but  the  title  is  absolute  in  the  owner, 
and  subject  only  to  the  liability  to  escheat.  Const,  of  N.  Y.  art.  i, 
§  13.  The  escheat  takes  place  when  the  title  to  lands  fails  through 
defect  of  heirs.    Const,  of  N.  Y.,  art.  i,  §  11. 

A  devise  to  a  corporation  which  is  forbidden  to  take  (or  for- 
bidden to  hold,  if  the  word,  under  the  circumstances  of  the  case,  is 
construed  to  include  a  taking  also)  does  not,  therefore,  give  a  title 
subject  to  the  right  of  some  superior  to  claim  a  forfeiture  of  the 
land;  but  if  it  be  in  violation  of  a  statute,  I  think  the  devise  is  void 
and  the  land  descends  to  the  heir  or  residuary  devisee. 

We  have  not  in  this  state  re-enacted  the  statutes  of  mortmain 
or  generally  assumed  them  to  be  in  force,  and  the  only  legal  check 
to  the  acquisition  of  lands  by  corporations  consists  in  those  special 
restrictions  contained  in  the  acts  by  which  they  are  incorporated, 
and  which  usually  confine  the  capacity  to  purchase  real  estate  to 
specified  and  necessary  objects.    2  Kent's  Com.  282.    Of  course. 
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the  restrictions  contained  in  any  general  law,  if  applicable,  must 
also  be  referred  to. 

There  is,  by  reference  to  our  laws,  no  such  necessary,  and  uni- 
versal distinction  between  taking  and  holding  property  by  porpo- 
rations,  as  is  seen  in  the  laws  of  England  relating  to  alienations 
in  mortmain.  Whether  the  legislature,  when  using  language 
providing  for  a  limitation  upon  holding  property,  meant  to  per- 
mit an  unlimited  taking,  is  a  question  of  legislative  intent;  and  I 
think  the  general  inference  would  be,  in  the  absence  of  some  plain 
and  controlling  circumstance  to  the  contrary,  .that  the  legislative 
body  meant  to  limit  a  taking  as  well  as  a  holding  beyond  the  speci- 
fied amount.  As  is  said  in  the  Chamberlain  Case,  this  is  in  ac- 
cordance with  the  policy  of  the  state,  a  policy  which  has  been  rec- 
ognized as  existing  for  many  years,  and  which  the  courts  have 
concurred  in  approving  and  carrying  out.  I  do  not  think  the  stat- 
ute (Laws  of  1779,  c.  25,  §  13)  touches  this  case.  It  provided 
that  the  absolute  property  of  all  lands,  etc.,  and  all  rents,  fran- 
chises, debts,  dues,  duties,  and  services,  escheats  and  forfeitures, 
which  before  the  9th  of  July,  1776,  vested  in  or  belonged  or  were 
due  to  the  Crown  of  Great  Britain,  were  and  forever  after  the  9th 
day  of  July,  1776,  shall  be  vested  in  the  people  of  the  state,  in 
whom  the  sovereigfnty  and  seigfniory  thereof  are  and  were  united 
and  vested. 

The  counsel  for  the  appellant  does  not  claim  that  this  property 
was  itself  forfeited  to  the  state,  if  the  state  should  choose  to  en- 
force the  forfeiture.  His  claim  is,  as  I  understand  it,  that  if  the 
university  exceeded  its  limitation  by  holding  more  property  than 
it  was  allowed  by  law  to  hold,  a  cause  of  forfeiture  of  the  charter 
was  thereby  created,  and  that  in  enforcing  such  forfeiture,  after 
the  payment  of  the  debts  of  the  corporation,  the  rest  of  the  prop- 
erty would  (as  he  insists)  probably  go  to  the  state  because  there 
would  be  no  living  claimant  to  it  who  would  have  any  right  to 
acquire  it.  A  forfeiture  the  state  may  claim  and  may  enforce  at 
pleasure,  when  the  occasion  arises,  but  it  is  a  forfeiture  of  the 
charter  and  not  a  forfeiture  of  the  property  held  by  the  corpora- 
tion. It  is  further  claimed  that  this  distinction  between  the  right 
to  take  and  the  power  to  hold  property  is  one  which  has  been  ad- 
mitted and  enforced  in  the  courts  of  England,  of  this  state,  and  of 
the  other  states  of  the  Union  for  a  long  number  of  years;  and 
that  there  is  no  reason  why  effect  to  such  a  distinction  should  not 
be  given  in  this  case,  the  result  being,  as  is  stated,  that  the  cor- 
poration has  an  unlimited  right  to  take  property  and  also  an  un- 
limited right  to  hold  it  as  against  anyone  by   the  state   in  its 
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capacity  of  sovereign.  There  is  undoubtedly  a  distinction  between 
the  right  to  take  and  the  power  to  hold  property  under  some  cir- 
cumstances, the  only  question  being  whether  the  legislature  had 
such  distinction  in  mind  and  meant  to  provide  for  it  in  the  case  in 
hand.  It  is  said  that  an  alien  has  the  right  to  take  property  by 
purchase,  but  he  cannot  hold  it  as  against  the  state.  That  is  so. 
He  takes,  however,  a  defeasible  title,  good  as  to  all  but  the  sover- 
eign power,  which  must  take  it  upon  office  found  or  by  escheat. 
Wright  V.  Saddler,  20  N.  Y.  320. 

In  such  case  it  is  not  exactly  an  accurate  description  of  the 
alien's  title  to  simply  say  that  he  can  take  but  cannot  hold.  That 
is  a  contradiction  in  terms.  If  he  take,  he  must  hold,  if  for  but  a 
fractional  part  of  a  second  of  time.  The  expression  is  but  a  short 
one  for  the  statement  that  he  cannot  hold,  as  against  the  claim  of 
the  state,  where  properly  made  and  enforced.  The  same  expres- 
sion is  used  in  the  case  of  a  corporation  under  the  mortmain  laws, 
that  it  can  take  but  not  hold,  the  meaning  being  that  it  cannot 
hold  as  against  the  claim  for  forfeiture  when  made  by  the  next 
superior  lord  of  the  grantor  of  the  lands.  That  the  words  lose 
all  their  meaning  when  wrenched  from  the  circumstances  under 
which  they  were  used,  and  applied  to  corporations  existing  by  vir- 
tue of  the  laws  of  this  state,  seems  to  me  a  plain  proposition. 

The  counsel  has,  however,  with  great  industry  and  research,  cited 
a  number  of  cases  from  our  own  courts  and  those  in  other  states, 
where  this  distinction,  he  claims,  has  been  admitted,  and  in  cases, 
too,  where  the  principles  involved  were  similar  to  the  case  at  bar 
(one  or  two  being,  he  says,  precisely  like  it),  and  where  it  has  been 
held  that  in  such  cases,  although  the  corporation  has  violated 
the  lav;  of  its  being,  yet  no  one  but  the  state  could  take  advantage 
thereof. 

I  think  that,  with  the  exception  of  one  case,  they  were  all 
entirely  different  from  this  one,  and  the  decisions  were  based 
upon  a  totally  different  and  probably  a  perfectly  unassailable 
ground.     *     *     * 

But  it  is  said  that  where  property  is  given  to  a  corporation 
which  has  power  to  take  or  hold  under  some  circumstances,  the 
title  vests  in  the  corporation,  for  otherwise  the  state  would  never 
obtain  the  right  to  forfeit  even  the  charter  for  a  violation  thereof. 
The  argument  is,  the  corporation  would  ansfwer  a  claim  to  forfeit 
the  charter  by  the  fact  that  the  charter  precluded  it  from  taking 
such  property,  and,  therefore,  as  it  could  not,  it  had  not  done  so. 
I  do  not  see  the  force  of  the  argument.  The  charter  may  pre- 
clude the  rightful  taking  of  the  property  by  the  corporation,  and 
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may  prevent  the  legal  title  from  vesting  in  it,  but  that  has  nothing 
to  do  with  the  fact  that,  nevertheless,  the  corporation  has,  as  a 
physical  act,  taken  the  property  and  may  be  insisting  upon  its  right 
to  keep  it  as  a  matter  of  law.  In  such  case  can  there  be  any  doubt 
that  the  corporation  has  taken  and  is  holding  the  property  as  its 
own  and  in  defiance  of  the  charter,  and  that  it  may  be  punished  by 
having  its  charter  forfeited,  although  the  rightful  owner  of  the 
property  may  thereafter  obtain  his  own?  The  fact  that  he  does 
obtain  it  is  no  answer  to  the  other  fact  that  the  corporation  had 
taken  it,  nor  is  it  any  legal  answer  to  the  claim  of  forfeiture  of  the 
charter,  on  the  part  of  the  state,  that  it  was  unsuccessful  in  con- 
tinuing to  hold  the  property  against  the  charter  provisions. 

Although  we  never  adopted  or  enacted  the  English  statutes  of 
mortmain,  yet  in  this,  as  in  other  states,  we  have  a  decided  mort- 
main policy.  It  is  found  in  our  statute  in  relation  to  wills,  pro- 
hibiting a  devise  to  a  corporation  unless  specially  permitted  by  its 
charter  or  by  some  statute  to  take  property  by  devise. 

"It  is  a  statute  of  mortmain,  resting  on  a  mortmain  policy  as 
distinctly  as  any  act  of  the  British  Parliament.  *  *  *  The  ne- 
cessity is  recognized  of  forbidding  the  acquisition  by  will,  unless 
the  legislature,  in  granting  the  charter,  and  in  full  view  of  the  rea- 
sons for  so  doing,  think  proper  to  confer  the  power  in  express 
terms.  *  *  *  Nor  is  this  necessity  by  any  means  a  fanciful  one. 
It  is  eminently  praiseworthy  to  give  in  the  interest  of  charity  and 
religion.  But  in  the  last  hours  of  life  exaggerated  impressions 
of  charitable  or  religious  duty  often  obscure  the  judgment  of  men 
and  subject  them  to  undue  influence  and  persuasion.  Against 
these  the  statute  is  intended  to  guard,  because  it  is  in  behalf  of 
associations  incorporated  for  pious  and  benevolent  purposes  that 
the  sentiment  of  men  in  such  situations  are  most  generally  ap- 
pealed to.  The  enactment  is,  therefore,  prohibitory  and  it  ought 
to  be  expounded  and  applied  in  that  sense."  Per  Comstock,  Ch.  J., 
in  Downing  v.  Marshall,  23  N.  Y.  366,  387. 

"Judges  have  given  the  widest  possible  scope  to  statutes  in  re- 
straint of  the  disposal  of  property  in  mortmain,  and  have  been 
astute  in  their  arguments  for  the  application  of  such  statutes  to 
cases  as  they  arose."  Per  Gibson,  Ch.  J.,  •Hillyard  v.  Miller,  10 
Penn.  326.  "  The  courts  ought  not  to  impute  an  intent  to  the 
legislature  not  clearly  expressed,  in  direct  hostility  to  the  tradi- 
tions and  policy  of  the  past.  *  *  *  Claiming  property  and 
seeking  the  aid  of  the  courts  to  reach  it,  the  corporation  can  rely 
only  on  the  warrant  and  authority  conferred  by  law,  and  cannot 
claim    in    transgression    or    excess    of    that    authority.    *     *    ♦ 
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Doubtless  the  restriction  upon  corporations  is  a  governmental  regu- 
lation, and  one  of  policy,  and  to  be  enforced  by  the  government; 
but  an  individual  whose  interests  will  be  affected  by  a  transgres- 
sion of  the  rule  may  assert  and  insist  upon  the  limitation  as  a  re- 
striction upon  the  power  of  the  corporation  to  take."  Per  Allen,  J., 
in  Chamberlain  v.  Chamberlain,  43  N.  Y.  424-439.    *     *     * 

The  counsel  claims,  however,  that  a  devise  to  a  corporation 
vests  the  title  in  it,  so  far  as  the  question  of  capacity  is  concerned, 
whenever  it  would  in  the  case  of  a  sale  for  a  valuable  considera- 
tion. Hence  he  says  that  the  cases  of  sales  above  cited  are  de- 
cisive of  this,  if  they  be  admitted  as  well  as  decided.  In  the  case  of 
an  executed  sale,  however,  the  question  of  ultra  vires,  as  set  forth 
in  the  modern  cases,  comes  in  play,  and  the  question  of  a  want  of 
title  in  the  corporation  in  such  case  would  not  be  permitted  to  be 
raised  by  the  grantor  or  his  heirs,  because  it  would  be  against 
justice  and  would  accomplish  a  legal  wrong.  Whitney  Arms  Co, 
v.  Barlow,  63  N.  Y.  62. 

The  question  of  an  executed  gift  without  consideration  by  a 
donor,  by  an  absolute  delivery  to  a  corporation  without  power  to 
take,  is  also  instanced,  and  the  question  is  asked  whether  the  title 
vests  in  such  case  in  the  corporation  so  that  the  donor  or  his 
heirs  could  not  recover  it  back,  and  if  it  does,  the  counsel  asks  where 
is  the  difference  in  the  two  cases.  It  is  time  enough  to  decide  such 
a  case  when  it  arises.  But  it  seems  to  me  there  is  a  decided  dif- 
ference. In  the  one  case  the  gift  is  made  inter  vivos  by  the  abso- 
lute owner,  and  it  is  made  effectual  as  to  him  by  a  delivery.  In 
such  case  it  would  seem  that  he  stands  in  no  position  to  ask  the 
aid  of  the  court  to  get  him  out  of  a  situation  into  which  he  volun- 
tarily entered  with  his  eyes  open,  and  the  court  might  well  say 
to  him  that  he  stood  in  no  position  to  attack  the  right  of  his  donee 
to  property  which  he  freely  and  absolutely  gave  it.  As  to  his  heirs 
it  could  be  said  that  their  ancestor  had  made  a  disposition  of 
property  which  was  absolutely  his  own  in  his  lifetime,  and  in  such 
a  way  that  he  could  not  question  its  validity,  and  that  as  he  could 
not,  they  succeeding  only  to  his  rights,  were  alike  disabled. 

In  the  case  of  a  devise,  however,  the  case  is  essentially  different. 
The  will  does  not  take  effect  until  the  testator's  death,  and  then, 
if  his  property  is  not  legally  devised  or  bequeathed,  no  title  vests 
for  a  single  moment  in  the  devisee  or  legatee,  but  it  vests  instantly 
in  the  heir  or  next  of  kin ;  and  the  corporation  claiming  under  the 
will  asks  the  aid  of  the  law  to  give  the  property  to  it,  and  in  so 
doing  it  must  show  the  authority  it  has  to  take.  And  if  there  were 
only  a  prohibition  in  words  against  holding  the  property,  would 
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the  law  not  be  doing  a  vain  thing  in  handing  it  over  to  a  corpora- 
tion which  by  the  very  fact  of  holding  would  render  itself  liable 
to  have  its  charter  forfeited  on  that  account?  Would  not  the  pro- 
hibition against  holding  be  properly  and  necessarily  construed  as 
a  prohibition  against  taking  also? 

Is  not  this  an  argument  against  the  right  of  the  corporation  to 
take,  if  by  holding  it  is  thus  rendered  liable  to  such  a  penalty? 
And  is  it  not  an  argument  in  favor  of  the  construction  of  the  lan- 
guage in  the  charter  that  the  limitation  upon  the  power  to  hold 
property  is,  under  all  the  circumstances,  a  limitation  upon  the 
power  to  take  any  more  than  it  can  legally  and  properly  hold  ?    *    *    * 

Upon  a  review  of  the  whole  question  as  to  the  proper  construc- 
tion of  the  legislation,  general  and  special,  affecting  this  university, 
I  am  of  the  opinion  that  it  had  no  power  to  take  or  hold  any  more 
real  and  personal  property  than  $3,000,000 'in  the  aggregate. 

2.  Coming  to  the  conclusion  I  have  on  the  first  branch  of  the 
case,  it  becomes  necessary  to  examine  the  second  and  only  remain- 
ing question,  viz.:  Does  this  property,  if  taken  and  held  by  the 
university,  exceed  the  amount  which  by  law  it  can  hold?    *    *    * 

Under  such  circumstances  the  university  could  not  take  the 
various  legacies  bequeathed  to  it  by  her  will. 

The  judgment  of  the  General  Term  should  therefore  be  affirmed, 
with  costs. 

All  concur,  except  Finch,  J.,  taking  no  part. 

Judgment  affirmed. 

Sec  also  Trustees  v.  Chamber's  Ex.,  3  Jones  Eq.  (N.  C)  253;  Cromie  v. 
Louisville,  etc.,  Soc,  3  Bush  (Ky.)  365;  Chamberlain  v.  Chamberlain,  43 
N.  Y.  424;  De  Camp  v.  Dobbins,  31  N.  J.  Eq.  671;  IVood  v.  Hammond,  16 
R.  I.  98;  Cornell  Univ.  v.  Fiske,  136  U.  S.  152;  Coggeshall  v.  Home  for 
Children,  18  R.  I.  696. —  Ed. 


V.    The  Power  to  Borrow  Money  and  Issue  Negotiable  Paper. 
Franklin  Co.  v.  Lewiston  Institution  for  Savings. 

68  Maine  Reports  43  (1877). 

Facts  fully  stated  in  the  opinion. 

Walton,  J.*  The  claim  which  we  are  required  to  pass  upon 
originated  in  this  way. 

^So  much  of  the  opinion  as  relates  to  the  right  of  a  corporation  to  buy 
the  stock  of  another  corporation  should  be  considered  in  connection  with  the 
cases  infra,  p.  405. —  Ed. 


3S8  Franklin  Co.  v.  Lewiston  Institution,     [chap.  iv. 

In  April,  1875,  the  trustees  of  the  Lewiston  Institution  for 
Savings  subscribed  for  $50,000  worth  of  the  capital  stock  of  the 
Continental  Mills,  one  of  the  manufacturing  corporations  doing 
business  at  Lewiston.  The  savings  bank  had  no  money  with 
which  to  pay  for  the  stock,  and  in  July  following  the  Franklin 
Co.,  another  corporation  doing  business  at  Lewiston,  agreed  to 
pay  the  $50,000  to  the  Continental  Mills,  take  the  notes  of  the 
savings  bank  for  the  amount,  and  hold  the  stock  as  security.  Five 
notes  for  $10,000  each,  payable  in  one  year  from  date,  with  inter- 
est semi-annually,  were  prepared  and  signed  by  the  treasurer  of 
the  savings  bank,  and  sent  to  William  B.  Wood,  at  Boston;  and 
he,  being  treasurer  of  the  Continental  Mills  as  well  as  treasurer 
of  the  Franklin  Co.,  paid  the  money  in  his  latter  capacity  to  him- 
self in  his  former  capacity,  and  afterward  (when  does  not  appear) 
made  a  certificate,  signed  by  himself  and  the  president  of  the  Con- 
tinental Mills  corporation,  stating  that  the  Franklin  Co.  was  the 
"  proprietor  of  five  hundred  shares  in  the  Continental  Mills,  as 
collateral.'*  It  does  not  appear  that  this  certificate  was  ever  de- 
livered to  the  savings  bank,  or  offered  to  them,  or  that  any  of  its 
officers  ever  knew  of  its  existence.  And  it  does  not  show  upon  its 
face  that  the  savings  bank  has  any  interest  in  the  stock,  or  con- 
nection with  it  whatever.  The  Lewiston  Institution  for  Savings 
having  become  insolvent  in  May,  1876,  commissioners  were  ap- 
pointed to  receive  and  decide  upon  all  claims  against  the  institu- 
tion. The  Franklin  Co.  presented  for  allowance  the  five  notes 
above  described,  and  afterward  filed  a  claim  for  $50,000  and  in- 
terest, as  so  much  money  paid  out  by  the  Franklin  Co.  at  the  re- 
quest and  for  the  benefit  of  the  savings  institution.  Both  claims 
were  rejected  by  the  commissioners,  and  the  case  is  before  the 
law  court  on  report  agreed  to  by  counsel.  There  is  no  other  con- 
sideration for  the  notes,  and  no  other  basis  for  the  claim  for  money 
paid,  than  the  payment  to  the  Continental  Mills  above  described. 
The  claims,  therefore,  are  one  in  substance,  although  presented  in 
two  forms. 

I.  The  first  question  is  whether  it  is  competent  for  the  trustees 
of  a  savings  bank,  at  a  time  when  there  are  no  funds  in  the  bank 
for  investment,  to  agree  to  take  shares  in  a  manufacturing  corpo- 
ration, and  thereby  create  a  debt  binding  upon  the  bank. 

We  think  not.  It  is  familiar  law  that  a  corporation  possesses 
such  powers,  and  such  only,  as  the  law  of  its  creation  confers  upon 
it.     The  rule  is  stated  with  great  uniformity. 

"A  corporation  has  only  such  powers  as  are  specifically  granted, 
or  such  as  are  necessary  for  carrying  the  former  into  effect;  and 
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these  powers  can  only  be  exercised  for  the  purposes  contemplated 
by  its  charter."  Brightley's  Federal  Digest,  citing  Humphreville 
Copper  Co.  v.  Sterling,  1  West.  L.  Mo.  126;  Beaty  v.  Knowler, 
4  Pet.  152;  S.  C.  I  McL.  41 ;  Perrine  v.  Chesapeake  &  Del  Canal 
Co.,  9  How.  172 ;  Farnum  v.  Blackstone  Canal  Co.,  1  Sum.  46. 

**A  corporation  can  do  no  acts,  and  make  no  contracts,  either 
within  or  without  the  state  which  created  it,  except  such  as  are 
authorized  by  its  charter."  Br.  Fed.  Dig.,  citing  Bank  of  Augusta 
V.  Earle,  13  Pet.  519;  Tombigbee  R.  R.  Co.  v.  Kneeland,  4  How. 
16;  Runyan  v.  Coster's  Lessee,  14  Pet.  122. 

"A  corporation,  being  the  mere  creature  of  law,  possesses  only 
those  properties  which  the  charter  of  its  creation  confers  upon  it, 
either  expressly,  or  as  incidental  to  its  very  existence."  Marshall, 
Ch.  J.,  in  Dartmouth  College  v.   Woodward,  4  Wheat.  518,  636. 

"An  incidental  power  is  one  that  is  directly  and  immediately 
appropriate  to  the  execution  of  the  specific  power  granted,  and 
not  one  that  has  a  slight  or  remote  relation  to  it."  Hood  v.  N.  Y. 
&  N.  H.  R.  R.,  22  Conn,  i,  502. 

As  corporations  are  created  by  public  acts  of  the  legislature, 
and  all  their  powers,  duties,  and  obligations  are  declared  and 
clearly  defined  by  public  law,  parties  dealing  with  them  must  take 
notice  of  those  powers  and  the  limitations  upon  them,  at  their 
peril ;  and  will  not  be  allowed  to  plead  ignorance  of  those  powers 
and  limitations  in  avoidance  of  the  defense  of  ultra  vires.  Pearce 
v.  Mad.  &  Ind.  R.  R.,  21  How.  441 ;  Andrews  v.  Ins.  Co.,  37 
Maine,  256. 

"  In  the  United  States  corporations  cannot  purchase,  or  hold, 
or  deal  in  the  stocks  of  other  corporations,  unless  expressly  au- 
thorized to  do  so  by  law."  Green's  Brice's  Ultra  Vires,  95,  note, 
citing  a  large  number  of  authorities. 

•*  It  certainly  needs  no  argument  or  authority  to  show  that  a 
corporation  created  for  the  purpose  of  insurance  has  no  power  to 
advance  its  moneys  or  obligations  to  sustain  another  corporation 
in  a  similar  or  dissimilar  business."  Opinion  of  the  court  in  Berry, 
Receiver,  v.  Yates,  24  Barb.  199. 

"  When  the  directors  of  the  company  subscribe  for  stock  in  a 
building  corporation,  whatever  may  have  been  their  motive,  they 
transcended  the  powers  conferred  upon  them,  and  departed  from 
the  legitimate  business  of  the  company,  as  much  as  if  they  had 
subscribed  for  stock  in  a  manufacturing  or  steamboat  company; 
and  such  subscription,  in  our  opinion,  is  not  binding  upon  the  de- 
fendants, and  any  payments  made  upon  it  to  the  plaintiffs  would 
be  money  received  without  consideration."  Opinion  of  the  court 
in  Mutual  Sawngs  Bank  v.  Meriden  Agency  Co.,  24  Conn.  159. 
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If  a  corporation  can  purchase  any  portion  of  the  capital  stock 
of  another  corporation  it  can  purchase  the  whole,  and  invest  all  its 
funds  in  that  way,  and  thus  be  enabled  to  engage  exclusively  in  a 
business  entirely  foreign  to  the  purposes  for  which  it  was  created. 
A  banking  corporation  could  become  a  manufacturing  corporation, 
and  a  manufacturing  corporation  could  become  a  banking  corpora- 
tion. This  the  law  will  not  allow ;  and  it  has  been  held  that  notes 
given  by  a  manufacturing  corporation  for  the  purchase  of  shares 
in  a  bank  are  not  collectible.  Sumner  v.  Marey,  3  W.  &  M.  105. 
That  the  notes  given  by  a  railroad  corporation,  for  the  purchase 
of  a  steamboat  to  be  run  in  connection  with  its  road,  are  not  col- 
lectible.   Pearce  v.  Railroad,  21  How.  441. 

'  It  would  seem,  therefore,  upon  principle  as  well  as  authority, 
that  it  is  not  within  the  authority  of  the  trustees  of  a  savings  bank 
to  invest  its  funds  in  the  stock  of  manufacturing  corporations, 
unless  expressly  authorized  so  to  do  by  its  charter,  or  the  public 
laws  of  tile  state. 

But  we  do  not  rest  our  decision  upon  this  ground.  We  rest  it 
upon  the  broader  ground  that  it  is  not  competent  for  the  trustees 
of  a  savings  bank  to  purchase  on  credit  property  of  any  kind,  not 
needed  for  immediate  use,  or  the  investment  of  existing  funds. 
No  such  power  is  expressly  conferred  upon  them ;  nor  do  we  think 
it  can  be  sustained  as  an  incidental  power. 

It  is  suggested,  that  it  may  be  convenient  in  this  way  to  pro- 
vide, in  advance,  for  the  investment  of  funds  that  may  afterward 
come  into  the  possession  of  the  'bank.  We  think  the  creation  of 
debts  by  corporations  or  individuals,  for  no  other  purpose  than 
to  provide  a  ready  way  to  dispose  of  future  acquisitions,  a  pro- 
ceeding of  very  questionable  convenience;  that  in  the  great  ma- 
jority of  cases  it  would  be  likely  to  prove,  as  it  did  in  this  case, 
very  inconvenient.  But  it  is  a  sufficient  answer  to  say  that  the 
law  imposes  no  duty  upon  the  trustees  of  savings  banks  to  provide 
for  the  investment  of  future  funds  or  future  deposits.  Their 
whole  duty  is  performed  when  they  have  provided  safe  investments 
for  the  funds  already  committed  to  their  care.  To  hold  that  they 
may  create  debts  binding  upon  existing  depositors  for  the  benefit 
of  future  depositors,  whose  money,  after  all,  may  never  be  com- 
mitted to  their  care,  would  be  a  doctrine  as  startling  as  it  would 
be  unprecedented. 

3.  Another  ground  on  which  the  Franklin  Co.  claims  to  recover 
is  that,  when  a  contract  has  been  executed,  in  whole  or  in  part, 
and  the  corporation  has  thereby  received  a  benefit,  a  recovery  may 
be  had  by  the  other  contracting  party  to  the  extent  of  the  benefit 
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thus  conferred,  notwithstanding  the  contract  was  uUra  vires}  It 
is  a  sufficient  answer  to  this  argument  to  say  that  the  case  fails 
to  show  that  the  savings  bank  has  been  thus  benefited.  The 
$50,000  paid  by  the  Franklin  Co.  was  paid  directly  to  the  Con- 
tinental Mills.  Not  a  cent  of  it  ever  came  into  the  possession  of 
the  savings  bank.  The  stock  for  which  the  $50,000  was  paid  was 
issued  directly  to  the  Franklin  Co.  The  title  never  for  a  moment 
vested  in  the  savings  bank.  Although,  by  the  terms  of  the  agree- 
ment, the  Franklin  Co.  was  to  hold  the  stock  as  collateral  security 
merely,  still  the  agreement  being  ultra  vires,  cannot  be  enforced. 
Nothing  possessing  the  slightest  intrinsic  value,  not  even  a  right  of 
action,  "was  ever  secured  to  or  vested  in  the  savings  bank.  There 
is  absolutely  nothing  on  which  a  quantum  meruit  or  a  quantum 
valebat  claim  can  be  sustained.^ 

Decision  of  the  commissioners  affirmed. 

Claim  'of  the  Franklin  Co.  disallowed. 

Appleton,  Ch.  J.;  Barrows,  Virgin,  Peters,  and  Libbet,  JJ.^ 
concurred. 


Fred  A.  Bradbury  v.  Boston  Canoe  Club. 

153  Massachusetts  Reports  77  (1891). 

The  facts  are  stated  in  the  opinion. 

Holmes,  J.  This  is  an  action  upon  a  promissory  note  for  one 
hundred  and  fifty  dollars  and  interest,  given  by  the  defendant  to 
the  plaintiff  for  money  lent  to  it  by  the  plaintiff  to  be  used  in  build- 
ing a  club-house.  There  is  a  second  count  for  money  lent.  At  a 
meeting,  duly  called,  the  corporation  passed  a  vote  authorizing  its 
treasurer  to  borrow  money  in  terms  sufficiently  broad  to  cover  the 
loan  in  question.  The  suggestion  that  no  sufficient  notice  of  the 
business  to  be  transacted  was  given,  does  not  seem  to  us  fairly  open 
on  the  agreed  facts.  Moreover,  it  would  be  impossible  to  argue  that 
the  defendant  had  not  recognized  and  ratified  the  act  of  its  treas- 
urer in  borrowing  from  the  plaintiff.  The  money  was  received  by 
the  corporation,  and  was  used  by  it  for  the  purpose  mentioned. 
The  only  question  for  us  is,  whether  the  corporation  acted  illegally 
in  borrowing  money  for  the  purpose  of  erecting  a  club-house  upon 
land  of  which  it  held  a  lease. 

'  So  much  of  the  opinion  as  relates  to  this  question  should  be  considered 
in  connection  with  the  cases  infra,  p.  416. —  Ed. 

'A  portion  of  the  opinion  relating  to  the  question  of  illegality  has  been 
omitted. — ^Ed. 
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The  defendant  is  a  corporation  formed  under  the  Pub.  Stats, 
c.  115,  §  2,  for  encouraging  athletic  exercises.  By  sec.  7  it  "may 
hold  real  and  personal  estate,  and  may  hire,  purchase,  or  erect  suit- 
able buildings  for  its  accommodation,  to  an  amount  not  exceeding 
five  hundred  thousand  dollars,"  etc.  We  are  of  opinion  that  under  . 
these  words  the  defendant  had  power  to  take  a  lease  of  land  and 
to  erect  a  suitable  club-house  upon  it.  Having  this  power,  it  was 
entitled  to  raise  money  for  the  purpose.  No  argument  is  needed 
to  show  that  the  power  at  the  end  of  section  7,  to  receive  and  hold  in 
trust  funds  received  by  gift  or  bequest,  does  not  confine  the  corpo- 
rations to  that  mode  of  raising  it.  Borrowing  money  is  a  usual 
and  proper  means  of  accomplishing  what  the  statute  expressly  per- 
mits. See  Fay  v.  Noble,  12  Cush.  i,  18;  MonAlle  v.  American 
Tract  Society,  123  Mass.  129,  136;  Davis  v.  Old  Colony  Railroad, 
131  Mass.  258,  271,  275.  As  this  is  a  sufficient  reason  for  giving 
the  plaintiff  judgment,  it  is  unnecessary  to  consider  whether  there 
are  not  others. 

Judgment  for  the  plaintiff. 


Wright  et  al.  v.  The  Pipe  Line  Co.  et  al.^ 

loi  Pennsylvania  State  Reports  204  (1882). 

This  was  an  action  of  assumpsit  by  Charles  B.  Wright  and 
William  H.  Kemble  against  the  Antwerp  Pipe  Co.  and  the  Oil 
City  Pipe  Co.  on  a  promissory  note.  Defendants  pleaded  specially, 
that  the  consideration  of  the  note  was  illegal. 

On  the  trial,  before  Taylor,  P.  J.,  the  following  facts  appeared: 
The  note  in  suit  was  the  joint  obligation  of  the  two  corporations 
defendant,  given  as  part  payment  for  certain  shares  of  the  stock 
of  the  Pennsylvania  Transportation  Co.,  drawn  to  the  order  of 
Henry  Harley,  agent  of  said  company,  and  by  him  endorsed  for 
value  before  maturity  to  the  plaintiffs,  who  knew  that  the  con- 
sideration therefor  was  stock  in  the  Transportation  Co.  The  stock 
was  bought  by  the  defendants  in  pursuance  of  a  contract  between 
them  and  Harley,  and  was  delivered  to  and  accepted  by  them,  before 
the  plaintiffs  discounted  the  note. 

Paxson,  J.,  delivered  the  opinion  of  the  court,  November  20, 
1882. 

It  is  conceded  that  the  plaintiffs  are  holders  for  value  of  the  note 
in  controversy,  and  that  they  are  not  affected  with  notice  of  any 
fraud  on  the  part  of  Harley,  the  payee.     It  was  alleged,  however, 

'  Facts  condensed. 


SEC.  v.]       Power  of  Corporation  to  Borrow  Money.  363 

that  the  consideration  of  the  note  was  illegal,  and  that  the  plain- 
tiffs knew,  or  were  affected  with  notice  of  this  fact. 

The  note  is  a  joint  note  of  the  Antwerp  Pipe  Co.  and  the  Oil  City 
Pipe  Co.,  and  was  given  in  part  pa)mient  of  eighteen  thousand  three 
hundred  and  sixty  shares  of  the  stock  of  the  Pennsylvania  Trans- 
portation Co.  The  Oil  City  Pipe  Co.  was  organized  under  the  pro- 
visions of  the  act  of  April  29,  1874,  and  under  that  act  it  is  pro- 
vided that  it  should  not  be  lawful  for  any  corporation  organized 
under  it  to  use  any  of  its  funds  in  the  purchase  of  stock  in  any  other 
corporation,  or  to  hold  the  same,  except  as  collateral  security  for 
prior  indebtedness.  The  court  below  instructed  the  jury  that  the 
consideration  of  the  note  being  unlawful,  the  plaintiffs  could  not 
recover.     This  ruling  is  the  only  material  error  assigned. 

The  note  contained  upon  its  face  no  evidence  of  illegality,  and 
was  issued  by  corporations  having  ample  power  to  make  and  issue 
commercial  paper.^     The  contract  claimed  to  be  illegal  had  been 


'The  savings  bank  was  incorporated  by  a  special  act,  with  the  usual 
powers  of  a  saving  bank  —  to  receive  money  on  deposit  and  invest  the 
same  for  the  benefit  of  depositors.  Pamph.  L.  1863,  p.  431.  The  charter 
gave  no  express  power  to  make  negotiable  paper.  The  only  provision  on 
that  subject  is  that  the  institution  should  not  issue  any  notes  or  bills  — 
a  provision  designed  to  interdict  the  business  of  banking.  Allaire  v.  Howell 
Works,  2  Green,  21. 

The  powers  of  a  corporation  are  twofold  —  those  that  are  derived  from 
express  grant  and  those  that  are  incident  and  necessarily  appertain  to  it, 
whether  expressed  in  thegrant  or  not.  Leggett  v.  N.  J.  Manufacturing  Co., 
Saxt  541.  Every  corporation  created  for  transacting  business,  unless  re- 
strained by  its  charter  or  some  statute,  has,  as  a  necessary  incident,  the 
power  of  incurring  debts  in  the  course  of  its  legitimate  business,  and  of 
making  and  endorsing  negotiable  paper  in  payment  of  such  debts.  Lucas  v. 
Pitney,  3  Dutcher,  221 ;  The  National  Bank  of  Republic  v.  Young,  Receiver, 

14  Stew.  Eq.  531;  Stratton  v.  Allen,  i  C.  E  Green,  229;  Curtis  v.  Leavitt, 

15  N.  Y.  9;  1  Dan.  Neg.  Inst,  §  382.  In  discussing  this  subject,  Beasley, 
Ch.  J.,  declares  that  such  a  power  "  is  the  appropriate  product  of  the  prin- 
ciple that  corporate  powers  which  are  the  necessary  accompaniments  of 
powers  conferred  will  be  implied,"  and  that  in  those  instances  where  "  the 
ability  to  borrow  money  is  so  essential  that  without  it  the  business  authorized 
could  nor  be  conducted  with  reasonable  efficiency,  as  it  cannot  be  supposed 
that  it  was  the  legislative  intent  to  leave  the  company  in  so  imperfect  a 
condition,  the  inference  is  properly  drawn  that  the  power  to  raise  money 
in  this  mode  is  inherent  in  the  very  constitution  of  such  corporate  bodies." 
Taum  of  Hackettstown  v.  Swackhamer,  8  Vroom,  191.  In  Lucas  v.  Pitney, 
Gb£EN,  Ch.  J.,  said  that  "  the  power  of  incurring  debts  in  the  course  of  its 
legitimate  business  of  giving  notes  or  borrowing  money  for  the  payment 
of  such  debts,  would  seem  necessarily  incident  to  every  corporation  whose 


364  Wright  z>.  The  Pipe  Line  Co.  [chap.  iv. 

fully  executed,  and  the  stock  delivered.  If  the  Oil  City  Pipe  Line 
Co.  exceeded  its  corporate  powers  in  the  purchase  of  this  stock, 
can  it  now  repudiate  its  note  in  the  hands  of  a  holder  for  value 
upon  the  ground  that  the  transaction  out  of  which  it  grew  was 
ultra  vires?  The  law  never  sustains  a  defense  of  this  nature  out  of 
regard  for  a  defendant;  it  does  so  only  where  an  imperative  rule 
of  public  policy  requires  it.  The  instances  are  rare  in  which  a 
corporation  or  individual  has  been  permitted  to  set  up  its  own 
wrong  in  order  to  retain  both  the  property  and  its  price.  The  de- 
fendant corporations  have  obtained  the  stock  which  they  now  allege 
they  had  no  right  to  buy,  and  propose  to  retain  it  without  payment. 
It  would  be  difficult  to  imagine  a  defense  with  less  merit,  and  the 

business  involved  the  expenditure  of  large  sums  of  money,  and  often  upon 
sudden  and  unforseen  contingencies." 

In  Mutual  Life  Insurance  Co.  v.  McKelway,  .1  Beas.  133,  Chancellor 
Williamson  recognized  this  power  of  borrowing  money  and  making  con- 
tracts for  loans,  as  an  incidental  power  residing  in  a  mutual  insurance 
company,  as  the  means  necessary  to  raise  money  in  case  the  company 
should  incur  a  loss  and  not  have  the  available  means  to  meet  it  without 
contracting  for  a  loan  to  meet  the  emergency. 

Savings  banks  are  established  for  business  purposes.  Their  functions  are 
to  receive,  hold,  and  invest  moneys  that  may  be  deposited  with  them,  and 
to  repay  the  money  deposited  under  reasonable  regulations  in  their  by-laws. 
In  order  to  make  the  business  successful,  these  institutions  are  required 
to  keep  their  money  invested  as  closely  as  may  be  consistent  with  the 
ordinary  demands  of  depositors.  But  in  seasons  of  financial  excitements 
they  may  be  subjected  to  extraordinary  demands  from  depositors,  to  meet 
which  and  save  the  credit  of  the  institutions  large  sums  of  money  may 
be  required  to  be  raised  on  sudden  aiid  unforeseen  contingencies.  At  such 
times  the  securities  such  institutions  usually  hold  are  likely  to  be  depressed 
in  the  market  and  unsalable,  except  at  ruinous  sacrifices.  If  these  insti- 
tutions should  not  have  the  power  to  borrow  money  and  to  make  negotiable 
paper,  or  make  a  pledge  of  securities  on  which  money  may  be  borrowed 
temporarily,  great  sacrifices  in  the  sale  of  the  securities  in  which  the  trust 
funds  are  invested,  if  not  financial  ruin,  would  be  the  probable  result  of 
every  unexpected  run  upon  the  bank  by  depositors  to  withdraw  their 
deposits.  It  is  the  existence  of  conditions  and  contingencies  of  this  kind 
likely  to  arise  in  the  conduct  of  business  that  the  law  recognizes  as  the 
ground  for  raising  by  implication  a  power  in  corporations  to  borrow 
money  and  give  negotiable  security  as  a  means  of  borrowing.  And  the 
defendant,  finding  these  negotiable  securities  in  the  possession  of  the  City 
Bank  as  the  ostensible  owner,  as  a  pledge  for  a  note  of  the  savings  bank, 
which  the  City  Bank  apparently  held  under  discount  as  business  paper, 
had  a  right  to  act  upon  the  assumption  that  the  loan  had  been  obtained 
and  the  securities  had  been  pledged  for  a  purpose  which  gave  the  pledge 
validity.  The  National  Bank  of  Republic  v.  Young,  Receiver,  14  Stew.  Eq. 
531. —  Depew,  J.,  Fifth  Ward  Savings  Bank  v.  First  National  Bank,  48 
N.  J.  L.  513,  523-525. 
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law  would  be  exceedingly  impotent  were  it  to  allow  it  to  succeed. 
The  very  point  was  decided  in  the  Oil  Creek  &  Pennsylvania  River 
Railroad  Co.  v.  The  Pennsylvania  Transportation  Co.,  2  Norris, 
160,  where  it  was  held  that  where  a  corporation  has  entered  into 
a  contract  which  has  been  fully  executed  on  one  part,  and  nothing 
remains  but  for  it  to  pay  the  consideration  money,  it  will  not  be 
allowed  to  set  up  that  the  contract  is  ultra  vires.  This  judgment 
was  approved  by  all  the  members  of  the  court  who  heard  the  argu- 
ment, and  was  but  declaratory  of  the  law  as  ruled  in  a  number  of 
earlier  cases.  In  STvan  v.  Scott,  11  S.  &  R.  164,  it  was  said  by 
Duncan,  J. :  "  The  test  whether  a  demand  connected  with  an  illegal 
transaction  is  capable  of  being  enforced  at  law  is,  whether  the 
plaintiff  requires  the  aid  of  the  illeg^  transaction  to  establish  his 
case."  The  converse  of  this  proposition  is  equally  true :  that  where 
the  plaintiff  has  made  out  his  case  without  calling  the  illegal  trans- 
action to  his  aid,  the  defendant  who  has  enjoyed  its  benefits  can- 
not set  up  the  defense  of  ultra  vir^s.  In  Northampton  County's 
Appeal,  6  Casey,  305,  it  was  said  by  Porter,  J.:  "A  man  who  has 
enjoyed  a  privilege  has  no  right  to  say  that  because  he  ought  not 
to  have  enjoyed  it  he  will  not  pay  for  it  However  unlawful  the 
act,  it  would  be  unsound  policy  to  give  him  this  immunity.**  To 
the  same  point  are  the  remarks  of  Gibson,  Ch.  J.,  in  Lestapi^s  v. 
Ingraham,  5  Barr,  p.  81 :  "  True  it  is  that  an  illegal  contract  will  not 
be  executed;  but  when  it  has  been  executed  by  the  parties  them- 
selves, and  the  illegal  object  of  it  has  been  accomplished,  the  money 
or  thing  which  was  the  price  of  it  may  be  a  legal  consideration  be- 
tween the  parties  for  a  promise,  express  or  implied,  and  the  court 
will  not  unravel  the  transaction  to  discover  its  origin."  In  Hippie  v. 
Rice,  4  Casey,  406,  it  was  held,  that  where  lots  in  a  town  were  dis- 
posed of  by  lottery,  each  purchaser  of  a  ticket  being  entitled  to  a 
lot  of  equal  size  and  value,  to  be  determined  by  the  drawing,  and 
the  owner  of  the  land  after  the  drawing  of  the  lottery  made  a  deed 
to  the  grantee  in  which  the  making  of  the  lottery,  the  purchase  of 
the  ticket  by  the  grantee,  and  the  drawing  of  the  number,  were  re- 
cited, and  in  which  same  deed  the  grantor  reserved  a  ground-rent 
of  one  dollar  per  year,  a  subsequent  holder  of  the  title  of  the  grantee 
could  not  set  up  the  lottery  as  a  defense  to  the  payment  of  the 
ground  rent.  In  Bly  v.  Second  National  Bank  of  Titusville  an  in- 
dorsee upon  a  note  discounted  by  the  bank  defended  upon  the 
ground  that  the  loan  was  in  contravention  of  the  twenty-ninth  sec- 
tion of  the  act  of  Congress  of  June  3,  1864,  commonly  called  the 
National  Bank  Act,  which  provides  that  "  The  actual  liabilities  to 
any  association,  of  any  person  or  of  any  company,  corporation  or 
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firm,  for  money  borrowed  *  *  *  shall  at  no  time  exceed  one- 
tenth  part  of  the  amount  of  the  capital  stock  of  such  association 
actually  paid  in."  The  court  below,  Trunkey,  J.,  in  an  opinion 
which  was  adopted  by  this  court,  held  the  defense  insufficient,  and 
said :  "  The  plaintiff  needs  no  aid  from  the  original  transaction  to 
make  out  his  case.  Garfield  is  no  party  to  the  note.  The  de- 
fendant attempts  its  defeat,  not  by  showing  anything  done  at  the 
time  it  was  given,  but  because  of  the  turpitude  of  the  borrower  and 
lender  when  Garfield  borrowed  money  of  the  bank  in  excess  of  the 
amount  the  latter  was  permitted  to  loan  to  one  person." 

When  the  plaintiffs  offered  the  note  in  evidence  they  had  a  per- 
fect prima  facie  case,  and  did  not  need  the  aid  of  any  illegal  trans- 
action to  entitle  them  to  a  verdict.  They  required  no  aid  from  the 
contract  for  the  sale  of  the  stock.  That,  as  before  observed,  had 
been  fully  executed,  and  was  a  matter  with  which  the  plaintiffs  had 
nothing  whatever  to  do. 

After  the  plaintiffs  had  made  out  their  case  the  defendants  set 
up  their  want  of  corporate  power  to  buy  the  stock,  by  way  of  de- 
fense. This  with  the  stock  transferred  to  them  and  unpaid  for. 
The  effect  of  this  defense,  if  successful,  would  be  to  punish  innocent 
parties  who  had  no  connection  with  the  illegal  transaction  for  the 
wrongful  act  of  the  defendant  corporations. 

It  may  be  that  as  between  the  original  parties  the  defendants 
could  have  rescinded  the  contract  and  declined  to  receive  the  stock. 
But  they  executed  it;  they  accepted  the  stock  and  gave  their  note 
in  payment,  for  which  note  the  plaintiffs  paid  value  in  good  faith. 
The  defense  of  ultra  vir^s  by  a  corporation  comes  with  a  better 
grace  if  made  before  it  has  discovered  that  it  has  made  a  bad 
bargain. 

If,  as  the  defendants  allege,  they  have  violated  their  charter,  it 
is  a  matter  that  is  within  the  cognizance  of  the  Attorney-General. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


Monument  National  Bank  v.  Globe  Works. 

loi  Massachusetts  Reports  57  (1869) 

Hoar,  J. :  The  single  question  presented  for  our  decision  in  this 
cause,  all  others  which  arise  upon  the  report  having  been  waived,  is, 
whether  the  note  of  a  manufacturing  corporation,  in  the  hands  of  a 
holder  in  good  faith  for  value,  who  took  it  before  maturity,  and 
without  any  knowledge  that  the  makers  had  not  received  the  full 
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consideration,  can  not  be  enforced  against  them,  because  it  was  in 
fact  made  as  an  accommodation  note. 

The  argument  for  the  defense  takes  the  ground  that  to  issue  an 
accommodation  note  is  not  within  the  powers  conferred  upon  the 
corporation ;  and  that,  as  any  person  taking  it  had  notice  that  it  was 
the  note  of  the  corporation,  they  had  notice  that  it  was  of  no 
validity  unless  issued  for  a  purpose  within  the  scope  of  the  cor- 
porate powers,  and  were,  therefore,  bound  to  ascertain  not  only 
that  it  was  executed  by  the  officer  of  the  corporation  who  had  the 
general  authority  to  sign  the  notes  which  they  might  lawfully  make, 
but  that  the  purpose  for  which  it  was  issued  was  such  as  the  charter 
authorized  them  to  entertain  and  execute. 

The  court  are  all  of  opinion  that  this  position  is  not  tenable,  and 
that  the  defense  cannot  be  maintained. 

It  has  long  been  settled  in  this  commonwealth  that  a  manufac- 
turing corporation  has  the  power  to  make  a  negotiable  promissory 
note.  Narragansett  Bank  v.  Atlantic  Silk  Co.,  3  Met.  282.  And 
it  was  held  in  Bird  v.  Daggett,  97  Mass.  494,  as  a  just  corollary  to 
that  proposition,  that  such  note  in  the  hands  of  a  holder  in  good 
faith  for  value  is  binding  upon  the  maker,  although  made  as  an 
accommodation  note.  The  question  was  not  discussed,  nor  the  rea- 
sons for  the  decision  fully  stated  in  Bird  v.  Daggett;  but  it  was 
assumed  that  the  doctrine  announced  was  clear  and  undoubted  law. 

The  doctrine  of  ultra  vires  has  been  carried  much  farther  in 
England  than  the  courts  in  this  country  have  been  disposed  to  ex- 
tend it;  but,  with  just  limitations,  the  principle  can  not  be  ques- 
tioned, that  the  limitations  to  the  authority,  powers,  and  liability  of 
a  corporation  are  to  be  found  in  the  act  creating  it.  And  it  no 
doubt  follows,  as  claimed  by  the  learned  counsel  for  the  defendants, 
that  when  powers  are  conferred  and  defined  by  statute,  every  one 
dealing  ,with  the  corporation  is  presumed  to  know  the  extent  of 
those  powers. 

But  when  the  transaction  is  not  the  exercise  of  a  power  not  con- 
ferred on  a  corporation,  but  the  abuse  of  a  general  power  in  a 
particular  instance,  the  abuse  not  being  known  to  the  other  con- 
tracting party,  the  doctrine  of  ultra  vires  does  not  apply.  As  was 
said  by  Selden,  J.,  in  Bissell  v.  Michigan  Southern  and  Northern 
Indiana  Railroad  Company,  22  N.  Y.  289,  290 :  "  There  are  no 
doubt  cases  in  which  a  corporation  would  be  estopped  from  setting 
up  this  defense,  although  its  contract  might  have  been  really  un- 
authorized. It  would  not  be  available  in  a  suit  brought  by  a  bona 
Ude  indorsee  of  a  negotiable  promissory  note,  provided  the  cor- 
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poration  was  authorized  to  give  notes  for  any  purpose;  and  the 
reason  is,  that  the  corporation,  by  giving  the  note,  has  virtually 
represented  that  it  was  given  for  some  legitimate  purpose,  and  the 
indorsee  could  not  be  presumed  to  know  the  contrary.  The  note, 
however,  if  given  by  a  corporation,  absolutely  prohibited  by  its 
charter  from  giving  notes  at  all,  would  be  voidable  not  only  in 
the  hands  of  the  original  payee,  but  in  those  of  any  subsequent 
holder;  because  all  persons  dealing  with  a  corporation  are  bound 
to  take  notice  of  the  extent  of  its  chartered  powers.  The  same 
principle  is  applicable  to  contracts  not  negotiable.  When  the  want 
of  power  is  apparent  upon  comparing  the  act  done  with  the  terms 
of  the  charter,  the  party  dealing  with  the  corporation  is  presumed 
to  have  knowledge  of  the  defect,  and  the  defense  of  ultra  vires  is 
available  against  him.  *  But  such  a  defense  would  not  be  permitted 
to  prevail  against  a  party  who  can  not  be  presumed  to  have  had  any 
knowledge  of  the  want  of  authority  to  make  the  contract.  Hence, 
if  the  question  of  power  depends  not  merely  upon  the  law  under 
which  the  corporation  acts,  but  upon  the  existence  of  certain  ex- 
trinsic facts,  resting  peculiarly  within  the  knowledge  of  the  cor- 
porate officers,  then  the  corporation  would  be  estopped  from  deny- 
ing that  which,  by  assuming  to  make  the  contract,  it  had  virtually 
affirmed." 

This  doctrine  seems  to  us  sound  and  reasonable;  and  in  con- 
formity with  it,  it  was  held,  in  Farmer^  and  Mechanic^  Bank  v. 
Empire  Stone  Dressing  Company,  5  Bosw.  275,  that  an  accommoda- 
tion acceptance  by  an  officer  of  a  manufacturing  corporation,  on 
behalf  of  the  company,  was  not  binding,  unless  the  consideration 
had  been  advanced  upon  the  faith  of  the  acceptance;  but  that  if 
the  consideration  was  paid  in  good  faith  after  the  acceptance,  and 
upon  the  credit  of  it,  it  could  ibe  enforced.    *    *    * 

Judgment  for  plaintiffs. 

And  so,  Smead  v.  R,  Co,,  11  Ind.  104;  Hall  v  Auburn  Tp,  Co.,  27  Cal. 
255;  National  Bank  v.  Y^ung,  41  N.  J.  Eq.  531;  National  Park  Bank  v. 
G.  A.  M,  W.  &  S.  Co.,  116  N.  Y.  oRit^  Jacob's  Pharmacy  Co,  v.  So.  Bank 
&  T.  Co.,  97  Ga.  573 ;  Steiner  v.  Steiner  L.  &  L.  Co.,  120  Ala.  ia8. —  Ed. 


ToD  ET  AL.  V.  Kentucky  Union  Land  Company  et  al.* 

57  Federal  Reporter  47   (1893) 

The  land  company  had  guaranteed  the  first  mortgage  bonds  to 
the  extent  of  $2,625,000,  $800,000  second  mortgage  bonds,  and  a 


*  Facts    condensed. 
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5  per  cent,  dividend  upon  $500,000  of  the  capital  stock,  of  the 
Kentucky  Union  Railway  Company;  the  validity  of  these  guar- 
anties, being  assailed  by  other  creditors,  was  submitted  by  the 
commissioner  to  the  court. 

Lurton,  C.  J.  *  *  *  Did  the  Kentucky  Union  Land  Com- 
pany have  the  power  to  bind  itself  by  its  contract  gfuarantying  the 
principal  and  interest  of  the  first  mortgage  bonds  issued  by  the 
Kentucky  Union  Railway  Company? 

The  question,  as  presented  on  this  record,  is  a  question  pure  and 
simple  as  to  how  far  the  authority  to  execute  these  contracts  is  sus- 
tained by  the  corporate  powers  which  the  law  has  vested  in  this 
company.  No  question  arises  as  to  the  rights  of  bona  fide  holders 
of  these  bonds  for  value  and  without  notice  of  the  facts  that  the 
bonds  had  not  been  indorsed  upon  their  sale  and  transfer  by  the 
guarantying  corporation.  The  general  doctrine  may  be  taken  to  be 
well  settled  in  the  courts  of  the  United  States  that  the  powers  of 
the  corporation  are  such,  and  such  only,  as  are  conferred  by  the 
law  under  which  it  is  incorporated.  The  charter  is  the  measure 
of  the  power  of  every  corporation,  and  by  this  test  must  every 
corporate  act  be  tried.  This  rule,  however,  concedes  the  usual 
propositions  applicable  to  every  legislative  act  —  that  what  is  fairly 
implied  is  as  much  granted  as  if  expressly  enumerated.    *    *    * 

The  power  to  execute  accommodation  paper  or  to  guaranty  for 
accommodation  the  obligations  of  another  corporation  is  not  ex- 
pressly conferred  by  the  charter  of  the  land  company.  Ordinarily, 
such  power  is  not  implied  from  the  powers  conferred  upon  cor- 
porations, and  such  contracts  are  generally  in  excess  of  the  powers 
of  corporations,. and  therefore  void  as  ultra  vires,  in  the  true  sense 
of  the  term. 

This  proposition  rests  upon  two  or  more  very  evident  reasons : 

(i)  The  corporate  funds  belong  to  its  shareholders  and,  by  the 
very  terms  of  the  law  creating  it,  cannot  be  devoted  to  any  other 
purpose  than  those  indicated  by  its  charter  and  constitution.  Such 
obligations  would  violate  the  fundamental  terms  of  the  agreement 
between  the  corporators  themselves. 

(2)  To  do  so  would  be  to  exercise  a  power  not  conferred  by  the 
state,  cither  expressly  or  impliedly.  The  state's  grant  of  the  cor- 
porate franchises  is  for  the  purpose  prescribed,  and  the  execution 
of  such  obligations  would  be  beyond  the  power  conferred,  and 
therefore  a  diversion  of  the  corporate  purposes,  as  well  as  of  the 
corporate  funds. 

(3)  Such  obligations  rest  upon  no  consideration,  and  would  not, 
therefore,  be  valid.    They  would  amount  to  a  donation  of  the  cor- 
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porate  funds,  and  therefore  an  unlawful  diversion.  Mor.  Priv. 
Corp.,  423;  Dcpins  v.  Railroad  Co.,  131  Mass.  258;  Madison  Plank- 
road  Co.  V.  Watertown  Plankroad  Co.,  7  Wis.  59;  McClellan  v.  File 
Works,  56  Mich.  579,  23  N.  W.  Rep.  321 ;  National  Park  Bank  v. 
German- American  Mutual  Warehouse  &  Security  Co.,  116  N.  Y. 
292,  22  N.  E.  Rep.  567;  Aetna  Nafl  Bank  v.  Charter  Oak  Life 
Ins.  Co.,  50  Conn.  167. 

But  there  is  no  inherent  want  of  power  in  a  business  corporation,, 
having  the  power  to  execute  negotiable  paper,  to  obligate  itself  as 
a  surety  or  guarantor.  If  such  a  corporation  receives  commercial 
paper  or  bonds  in  due  course  of  business  we  see  no  reason  why, 
upiOn  transferring  such  paper,  it  may  not  be  lawful  to  obligate  itself 
as  indorser  or  guarantor.  Such  a  contract  would  be  a  new  and 
independent  contract,  and  would  rest  upon  a  sufficient  consideration, 
if  entered  into  as  a  legitimate  means  of  increasing  the  value  of  the 
security  to  be  disposed  of  in  ordinary  course  of  business.  In  Rail- 
road V.  Howard  the  question  arose  as  to  the  liability  of  a  railroad 
company  upon  its  guaranty  of  certain  bonds  issued  by  various 
counties  and  cities,  and  received  by  the  railroad  company  in  payment 
of  subscription  to  its  stock. 

Upon  full  consideration  it  was  held  that,  inasmuch  as  the  company 
had  received  the  bonds  in  payment  of  stock,  it  had  a  right  to  obli- 
gate itself  by  its  own  bonds  for  the  purpose  of  building  its  road ;  it 
might  lawfully,  and  in  furtherance  of  its  authorized  purpose,  guar- 
anty such  bonds  as  a  means  of  augmenting  their  value  on  the 
market,  thus  producing  funds  to  build  its  road.  7  Wall.  411,  412. 
The  power  of  a  corporation  to  bind  itself  by  a  guaranty,  when  it 
does  so  for  its  own  benefit  and  as  a  means  of  selling  at  an  aug- 
mented value,  is  generally  conceded  by  the  authorities.  "  In  such 
cases,"  says  Mr.  Randolph  in  his  work  upon  Commercial  Paper 
(vol.  I,  sec.  334),  "the  guaranty  is  an  briginal  contract  of  the 
corporation  for  its  own  benefit;  the  consideration  moving  to  itself, 
and  not  to  the  person  whose  debt  is  guarantied."    •     *     * 

In  the  light  of  these  principles  let  us  look  at  the  facts  connected 
with  the  contract  under  consideration. 

The  Kentucky  Union  Land  Company  was  incorporated  under  a 
special  charter  granted  by  the  legislature  of  Kentucky  in  1880.  Its 
original  corporate  title  was,  "  The  Central  Kentucky  Lumber,  Min- 
ing, Manufacturing  and  Transportation  Company."  This  name  was 
by  amendment  of  charter  in  1890,  and  after  these  bonds  had  been 
guarantied,  changed  to  "  The  Kentucky  Union  Land  Company." 
The  original  title  indicated  very  thoroughly  the  large  power  con- 
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ferred  by  the  charter,  and  the  composite  character  of  the  business 
contemplated  thereunder.    *     *    * 

The  Kentucky  Union  Railway  Company  was  organized  under  a 
special  charter  granted  by  Kentucky  in  1854.  Under  its  charter 
the  stock  might  be  subscribed  for  by  *'  any  individual  or  corpora- 
tion.    *    *    * 

Without  undertaking  to  state  the  details  as  to  how  and  under 
what  circumstances,  and  upon  what  consideration,  it  is  sufficient  for 
the  purpose  of  this  case  to  say  that,  at  the  date  of  the  contract  of 
guaranty  in  question,  shares  of  stock  in  the  railway  company  to 
the  amount  of  $1,800,000  were  held  and  owned  by  the  land  com- 
pany. This  constituted  the  whole  of  the  shares  issued  by  that  com- 
pany except,  perhaps,  nine,  which  were  held  by  the  directors  of  the 
railway  company  in  order  that  they  might  be  qualified  to  act.  The 
land  company  at  the  same  time  had  acquired  the  title  to  between 
300,000  to  500,000  acres  of  mountain  lands  on  the  line  of  the  pro- 
jected continuation  of  this  railway.  In  order  to  the  development 
of  these  lands,  and  to  the  utilization  of  the  timber  and  mines 
thereon,  it  became  most  essential  that  this  railway  should  be  com- 
pleted. EHd  the  land  company  have  power  to  aid  in  the  extension 
and   completion  of  this  railway?    *     *     * 

Now,  the  case,  as  it  was  presented  to  the  land  company,  was  thus : 
"  We  have  purchased,  as  authorized  by  our  charter,  a  vast  body  of 
timbered  and  mineral  lands.  We  are  authorized,  expressly,  to 
utilize  these  lands  by  developing  their  timber  and  mineral  interest. 
The  intention  of  the  legislature  was  that  this  buried  natural  wealth 
shall  be  utilized  by  the  erection  of  sawmills,  iron  works,  rolling 
mills,  furniture  factories,  iron  furnaces,  and  by  the  opening  and 
operating  of  iron  and  coal  mines.  It  contemplated  that  transporta- 
tion of  the  products  of  these  mines,  mills  and  factories  would  be 
a  matter  of  great  concern.  The  right  to  condemn  rights  of  way 
is  conferred." 

That  railroad  transportation  would  be  essential  to  get  to  market 
these  products,  and  for  the  necessary  development  of  the  towns 
which  must  spring  up  around  enterprises  so  numerous,  was  also 
in  contemplation  of  the  state  when  the  charter  was  granted,  is 
evident  from  several  considerations: 

(i)  The  coal,  iron  and  timber,  and  the  manufactured  products 
of  the  contemplated  mills  and  factories  could  not  be  profitably 
utilized  without  cheap  transportation. 

(2)  That  the  company  should  engage  in  transportation  is  in- 
dicated by  the  original  title  of  the  corporation.     It  was  to  be  a 
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transportation  company  as  well  as  a  mining  and  manufacturing 
company. 

(3)  The  power  to  consolidate  with  any  railroad  company,  char- 
tered or  to  be  chartered,  is  expressly  conferred. 

(4)  In  case  of  such  consolidation  the  companies  were  to  exercise 
the  powers  of  both,  and  act  in  the  name  of  either,  or  in  an  agreed 
name.  The  power  did  not  stop  here.  There  might  be  a  "  tem- 
porary consolidation  "  with  a  railroad  company.    *    *    * 

There  is  nothing  in  this  charter  to  indicate  that  only  a  technical 
consolidation  was  authorized.  On  the  contrary,  the  power  to  make 
a  "  temporary  consolidation,"  loQking  to  all  the  four  corners  of  this 
charter,  dearly  implies  the  power  to  make  such  an  alliance  or  bring 
about  such  a  union  and  co-operation  of  interests  between  the  land 
company  and  the  railway  company  as  shall  be  to  the  mutual  interest 
of  each,  and  place  .both  under  the  same  control  and  management. 
This  could  be  done  by  the  plan  suggested  by  Mr.  Morawetz  in 
section  942,  whereby  the  shares  of  one  company  should  be  held  by 
the  other,  or  by  the  same  persons.  This  meaning  seems  reasonable 
and  proper,  looking  to  the  objects  and  purposes  of  this  corporation, 
and  any  steps  which  brought  about  unity  of  interest  and  co-opera- 
tion in  purpose  as  being  legitimate  and  authorized.  Under  the 
power  we  are  of  opinion  that  the  Kentucky  Union  Land  Company 
had  the  power  to  acquire  the  shares  in  the  railway  company,  and 
the  right  to  exercise  control  over  the  railway  company  through  the 
ownership  and  control  of  those  shares.    *     *    * 

Having  authority  to  acquire  this  stock  the  land  company  became 
the  sole  stockholder  in  the  railway  company.  Each  had  express 
authority  to  borrow  money  and  issue  bonds  to  carry  out  the  pur- 
poses of  the  organization.  The  completion  of  this  railway  was  an 
object  within  the  scope  of  the  charter  powers.  It  could  do  so  by 
its  own  name,  or  by  aiding  the  railway  company  to  negotiate  its 
securities  by  guarantying  their  payment.  The  guaranty  was  not  for 
the  accommodation  of  the  railway  company.  The  grantor  being 
the  sole  shareholder  of  the  railway  company,  it  was  a  contract 
for  its  own  benefit,  and  therefore  rested  upon  a  sufficient  security. 
In  addition,  the  land  company  was  a  creditor  of  the  railway  com- 
pany, and  was  to,  and  did  receive  the  proceeds  arising  from  sale 
of  one-half  million  of  these  bonds.  The  remainder  of  the  money 
thus  raised  was  to  be  applied  to  the  building  of  the  railway  line. 
The   consideration   was   sufficient  to    fully   support  the   contract. 
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One  railway  company,  under  authority  of  law,  leased  the  line  of 
another  for  a  term  of  years.  The  consideration  of  the  lease  was  an 
annual  rental,  and  that  the  lessee  company  should  guaranty  the 
principal  and  interest  of  bonds  to  be  issued  by  the  lessor  company. 
The  contract  of  guaranty  was  challenged  as  ultra  vires.  The  lessee 
company  had  no  express  authority  to  make  such  contract  of  guar- 
anty, but  did  have  power  to  make  all  such  contracts  as  were  usual 
and  proper  in  the  building  and  operation  of  the  railway,  and  it 
likewise  had  power  to  lease  the  line  of  the  lessor  company.  It 
was  held  that  the  consideration  was  sufficient  and  the  guaranty 
valid.  The  court  was  of  opinion  that  it  was  as  competent  for  the 
company  to  promise  to  pay  conditionally  as  to  promise  to  pay 
absolutely;  that  the  validity  of  the  agreement  depended  upon  the 
sufficiency  of  the  consideration.  The  right  to  take  the  lease  being 
express,  it  was  a  good  consideration  for  the  conditional  promise 
involved  by  a  contract  guaranty.  Low  v.  Railroad  Co,,  52  Cal.  53. 
See,  also,  Smead  v.  Railroad  Co,,  11  Ind.  104,  and  Zabriskie  v. 
Railroad  Co,,  23  How.  381,  where  a  general  authority  to  aid  a 
connecting  railroad  company  was  held  sufficient  to  authorize  the 
guarantying  of  the  bonds  of  such  road.  Also,  Mor.  Priv.  Corp., 
§  423.     *    *    * 

Guaranties  held  valid. 

In  accord.  Green  Bay  Co,  v.  Union  Co.,  107  U.  S.  98;  Low  v.  California 
Co,,  52  Cal.  53. 

Ordinarily,  a  corporation  may  not  enter  into  a  contract  as  surety  or 
guarantor.  To  do  so  risks  the  funds  in  a  different  enterprise  and  busi- 
ness under  the  control  of  another  or  different  person  or  corporation.  Col- 
man  V.  Eastern  Co,,  10  Beav.  i ;  Lucas  v.  White  Line  Co.,  70  Iowa  541 ; 
Davis  v.  Old  Colony  Co.,  131  Mass.  258;  Best  Brewing  Co.  v.  Klassen,  185 
III,  37;  WinterHeld  v.  Cream  City  Co.,  96  Wis.  239;  Humboldt  Co.  v.  Ameri- 
can Co.,  62  Fed  Rep.  356. 

Such  power  exists,  of  course,  in  the  cases  of  companies  created  for  the 
express  purpose  of  entering  into  such  a  business. 

It  also  exists  in  cases  where  it  is  necessary  to  accomplish  the  objects  for 
which  they  are  created  (see  principal  case). —  Ed. 


VI.  The  Power  to  Act  as  Trustee,  etc. 

The  old  rule  that  corporations  could  not  act  as  trustees,  and  in 
representative  capacity  generally,  because  having  no  soul,  they  had 
no  conscience  and  were  not  amenable  to  the  mandates  of  a  court  of 
equity  has  long  been  exploded,  and  it  is  now  settled  beyond  dispute 
that  public,  quasi-public  and  even  business  corporations  have  the 
power  to  hold  real  and  personal  property  in  trust  for  any  purpose 
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not  foreign  to  the  purposes  of  the  creation,  and  that  courts  of  equity 
will  enforce  these  trusts.  Jones  v.  Habersham,  loi  U.  S.  184; 
Farmer^  L.  &  T.  Co,  v.  Harmony  etc,  Co.,  41  N.  Y.  619;  Vidal  v. 
Girard's  Executors,  2  Howard  (43  U.  S.)  126. 

Exceptions  arise,  however,  where  corporations  are  expressly  pro- 
hibited from  taking  by  devise  or  otherwise.  Trust  Co,  v.  Lee,  73 
111.  142. 

Administrator  or  executor,  Ledwith  v.  Ledwith,  i  Denio  (N.  Y.) 
154;  Fidelity  Ins.  Co,  v.  Niven,  5  Houston  (Del.)  416. 

As  committee  for  non-comoetent,  Camden  Safe  Co,  v.  Ingham, 
40  N.  J.  Eq.  3. 

As  attorney  or  agent,  Killingsworth  v.  Portland  Tr,  Co,,  18  Ore- 
gon 351. 


VII.   Power  to  Enter  Into  a  Partnership. 

Mallory  v.  Hanaur  Oil  Works. 

86  Tennessee  Reports  598  (1888) 

Appeal  in  error  from  Circuit  Court  of  Shelby  county.  The  facts 
are  stated  in  the  opinion. 

Lurton,  J. :  This  is  an  action  of  unlawful  detainer,  brought  by 
the  Hanaur  Oil  Works,  a  corporation  created  under  the  General  In- 
corporation Act  of  1875,  and  engaged  in  the  manufacture  of  cotton 
seed  oil  at  Memphis,  Tenn. 

The  facts  which  raise  the  question  to  be  determined  are  these: 
In  July,  1884,  a  contract  was  entered  into  by  and  between  four 
corporations  engaged  in  manufacturing  cotton  seed  oil  at  Memphis 
for  the  formation  of  what  is  designated  in  the  agreement  as  a 
"  combination  syndicate  "  and  "  partnership."  The  contracting  mills 
agreed  to  select  a  committee,  composed  of  representatives  from  each 
corporation  and  to  turn  over  to  this  committee  the  properties  and 
machinery  of  each  mill,  to  be  managed  and  operated  by  this  com- 
mittee, through  officers,  agents,  and  employes  selected  by  them,  for 
the  common  benefit,  the  profits  and  losses  of  such  operations  to  be 
shared  in  proportions  agreed  upon.  This  arrangement  was  to  last 
one  year,  but  with  consent  of  all,  might  be  renewed  for  two  addi- 
tional years,  and,  as  appears,  was  at  end  of  first  year  renewed  for 
two  other  years,  terminating  August  i,  1887. 

The  facts  clearly  establish  that  the  possession  of  the  several 
mills  was  turned  over  to  this  executive  committee,  and  they  were 
operated  by  these  managers  thenceforward  under  the  name  of  the 
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"  Independent  Cotton  Seed  Association."  There  was  a  provision  in 
the  contract  by  which  other  mills  were  to  be  admitted  by  consent, 
and  a  fifth  corporation  was  in  fact  subsequently  admitted.  The 
Hanaur  Oil  Works  was  one  of  these  contracting  corporations,  the 
contract  being  authorized  by  both  shareholders  and  directors.  In 
July,  1886,  the  business  of  the  second  year  having  been  about  con- 
cluded, the  board  of  directors  of  the  Hanaur  Oil  Works  passed  a 
resolution  declaring  this  contract  void,  as  being  an  agreement  ultra 
vires,  and  their  president  was  instructed  to  take  possession  of  their 
mill. 

It  is,  however,  argued  by  the  learned  counsel  for  appellants,  that 
if  it  be  a  partnership,  that  it  does  not  therefore  follow  that  it  is 
ultra  vires;  that  such  a  contract,  not  being  prohibited  by  law  or  the 
charter  of  the  defendant  in  error,  or  against  public  policy,  is  not 
void  even  if  in  excess  of  power  expressly  conferred ;  that  the  busi- 
ness proposed  by  the  contract,  being  within  the  purposes  of  the 
charter,  is  therefore  within  the  implied  powers  of  the  corporation, 
and  not  ultra  vires.  In  other  words,  "  that  the  question  is  not 
whether  the  corporation  had,  by  virtue  of  the  act  of  incorporation, 
authority  to  make  the  contract,  but  whether  they  are  by  those 
statutes  forbidden  to  do  it."  In  this  doctrine  we  do  not  concur. 
There  is,  however,  respectable  authority  for  the  position.  A  corpo- 
ration being  an  artificial  creation,  is  the  very  thing  it  is  made  by 
the  statute  which  brings  it  into  being,  and  nothing  more.  The 
extent  of  its  powers  are  those  enumerated  in  its  charter,  or  im- 
plied by  fair  and  natural  construction  of  powers  expressly  con- 
ferred. 

The  charter  is  the  measure  of  its  powers,  and  the  enumeration 
thereof  implies  the  exclusion  of  all  others.  We  are  not  to  look  to 
the  charter  to  see  whether  the  thing  done  be  prohibited,  but  whether 
there  is  authority  to  do  it.  These  principles  we  understand  to  have 
the  support  of  the  great  weight  of  authority  in  this  country,  and  to 
have  the  sanction  of  the  Supreme  Court  of  the  United  States. 
Thomas  v.  Railroad  Company,  loi  U.  S.  71. 

This  view  of  the  law  has  been  the  one  entertained  by  this  court, 
and  clearly  and  distinctly  enforced  in  an  opinion  by  the  present 
chief  justice  in  the  case  of  Elevator  Company  v.  Memphis  &  Charles- 
ton Railroad  Company,  1  Pick.  703.  The  power  to  enter  into  a 
partnership  is  not  expressly  or  impliedly  conferred  by  our  Act  of 
1875,  under  which  the  Hanaur  Oil  Works  is  incorporated.  Neither 
is  such  authority  within  the  implied  powers  of  corporations.  A 
partnership  and  a  corporation  are  incongruous.  Such  a  contract 
IS  wholly  inconsistent  with  the  scope  and  tenor  of  the  powers 
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expresssly  conferred  and  the  duties  expressly  enjoined  upon  a 
corporation,  whether  it  be  a  strictly  business  and  private  corpora- 
tion or  one  owing  duties  to  the  public,  such  as  a  common  carrier. 
In  a  partnership  each  member  binds  the  firm  when  acting  within 
the  scope  of  the  business.  A  corporation  must  act  through  its  di- 
rectors or  authorized  agents,  and  no  individual  member  can,  as 
such  member,  bind  the  corporation. 

Now,  if  a  corporation  be  a  member  of  a  partnership,  it  may 
be  bound  by  any  other  member  of  the  association,  and  in  so  doing 
he  would  act  not  as  an  officer  or  agent  of  the  corporation,  and  by 
virtue  of  authority  received  from  it,  but  as  a  principal  in  an  asso- 
ciation in  which  all  are  equal,  and  each  capable  of  binding  the 
society  by  his  acts.  The  whole  policy  of  the  law  creating  and  regu- 
lating corporations,  looks  to  the  exclusive  management  of  the 
affairs  of  each  corporation  by  the  officers  provided  for  or  author- 
ized by  its  charter.  This  management  must  be  separate  and  ex- 
clusive, and  any  arrangement  by  which  the  control  of  the  affairs 
of  the  corporation  should  be  taken  from  its  stockholders  and  the 
authorized  officers  and  agents  of  the  corporation  would  be  hostile 
to  the  policy  of  our  general  incorporation  acts.  The  decided  weight 
of  authority  is  that  a  corporation  has  not  the  power  to  enter  a 
partnership,  either  with  other  corporations  or  with  individuals. 
Says  Mr.  Morawetz:  "  It  seems  clear  that  corporations  are  not  im- 
pliedly authorized  to  enter  into  partnership  with  other  corporations 
or  individuals.  The  existence  of  a  partnership  not  only  would  in- 
terfere with  the  management  of  the  corporation  by  its  regularly  ap- 
pointed officers,  but  would  impair  the  authority  of  the  share  holders 
themselves,  and  involve  the  company  in  new  responsibilities  through 
agents  over  whom  it  had  no  control."  i  Morawetz  on  Corpora- 
tions, sec.  421 ;  Whittenton  Mills  v.  Upton,  10  Gray  582  (S.  C.,  71 
Am.  Dec.  681)  ;  Angell  &  Ames  on  Corporations,  sec.  272. 

It  is  unnecessary  to  consider  this  contract  as  constituting  a  mere 
traffic  arrangement;  for  the  conclusion  already  announced  that  it 
was  an  effort  to  form  a  partnership,  determines  that  in  its  scope 
and  effect  it  sought  to  accomplish  much  more  than  would  be  under- 
stood by  the  phrase  "  traffic  arrangement." 

The  next  assignment  is  that  this  contract,  if  ultra  vires  at  all, 
was  so  only  as  to  the  power  of  the  officers,  and  not  as  to  the 
power  of  the  corporation ;  that  the  thing  to  be  done,  being  within 
the  purposes  and  scope  of  the  franchises  of  the  corporation,  and  the 
contract  being  ratified  by  the  shareholders,  became  valid  and  bind- 
ing. There  miay  be  acts  ultra  vires  as  to  the  officers,  and  yet  not 
so  as  to  shareholders.    But  the  contract  here  entered  into  we  have 
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already  held  to  be  beyond  the  power  of  the  corporation,  and  such 
an  act  cannot  be  made  valid  by  the  assent  of  every  stockholder. 

It  is  next  argued  that  if  the  contract  be  ultra  vires,  that  it  is  an 
executed  contract,  and  that  the  courts  will  not  in  such  case  inter- 
fere. This  contract  had  yet  a  little  over  one  year  to  run.  The 
possession  of  the  Hanaur  mills  had  been  obtained  under  it,  and  was 
withheld  under  a  claim  of  right  by  reason  of  the  supposed  validity 
of  the  partnership. 

As  to  the  unexpired  time,  during  which  the  defendants  in  error 
might  be  deprived  of  the  use  of  their  property,  and  subjected  to 
the  hazards  of  another  year's  operations,  it  was  not  an  executed 
contract.  The  possession  obtained  under  this  contract  was  illegal, 
and  it  was  the  duty  of  the  officers  of  the  Hanaur  company  to  re- 
nounce the  arrangement  and  recover  possession.  There  are  cases 
where  an  invalid  contract,  being  fully  executed,  the  courts  will  not 
entertain  a  suit  to  recover  money  or  property  transferred  under 
such  agreement;  or,  if  they  do  interfere,  will  do  so  only  upon 
equitable  terms.  But  the  defense  here  mad6  would  result,  if  success- 
ful, in  enforcing  the  performance  of  the  unexecuted  part  of  a  void 
contract.  It  is  not  a  case  of  contract  fully  executed.  The  part  re- 
maining to  be  executed  is  a  material  part,  and  is  beyond  the  power 
of  defendant  in  error  to  make  or  sanction.  Having  entered  into 
it,  it  was  its  duty  to  rescind  or  abandon  it.  In  a  case  where  a  lease 
had  been  made  by  a  railway  company  for  a  term  of  twenty  years  of 
its  road  and  franchises,  and  which,  after  a  lapse  of  five  years,  it 
rescinded,  and  was  thereupon  sued  for  damages  under  a  clause  in 
the  lease  which  authorized  rescission,  and  provided  for  compensation 
for  unexpired  term,  the  Supreme  Court  of  the  United  Sates  said : 
"  It  is  not  a  case  of  a  contract  fully  executed.  The  very  nature  of 
the  suit  is  to  recover  damages  for  non-performance.  As  to  this,  it 
is  not  an  executed  contract ;  not  only  so,  but  is  a  contract  forbidden 
by  public  policy,  and  beyond  the  power  of  defendant  to  make. 
Having  entered  into  the  agreement,  it  was  the  duty  of  the  company 
to  rescind  or  abandon  it  at  the  earliest  moment.  This  duty  was 
independent  of  the  clause  which  gave  them  the  right  to  do  it. 
Though  they  delayed  its  performance  several  years,  it  was  neverthe- 
less a  rightful  act  when  done.  Can  this  performance  of  a  legal 
duty,  a  duty  both  to  stockholders  and  to  the  public,  give  to  plaintiffs 
a  right  of  action?  Can  they  found  such  a  right  on  an  agreement 
void  for  want  of  corporate  authority  and  forbidden  by  the  policy 
of  the  law?  To  hold  that  they  can  is,  in  our  opinion,  to  hold  that 
any  act  performed  in  executing  a  void  contract  makes  all  its  parts 
valid,  but  that  the  more  that  is  done  under  a  contract  forbidden  by 
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law,  the  stronger  is  the  claim  to  its  enforcement  by  the  courts." 
Thomas  v.  Railroad  Company,  loi  U.  S.  86. 

That  the  defendant  in  error  has  submitted  to  a  void  contract, 
by  which  it  has  been  deprived  of  the  use  of  its  property  for  two 
years,  furnishes  no  sound  reason  why  it  shall  submit  for  three  years. 
To  hold  that  it  did  would  be  to  apply  the  doctrine  of  part  per- 
formance in  a  way  to  perfect  and  legalize  illegal  contracts  which 
were  partly  performed. 

We  have  not  deemed  it  necessary  to  consider  the  question  of  the 
legality  of  such  a  combination  of  corporations  as  one  tending  to 
create  a  monopoly,  for  the  ground  upon  which  we  place  the  case 
needs  no  additional  prop.  The  question  of  the  validity  of  such  an 
arrangement  is  a  very  grave  one,  but  need  not  now  be  considered. 

The  suggestion  that  if  this  contract  was  void,  yet  nevertheless 
it  operated  to  convert  the  managers  of  the  combination  into  tenants 
from  year  to  year,  and  that  such  tenancy  could  only  be  terminated 
at  end  of  a  year  and  upon  six  months'  notice,  is  not  tenable.  The 
relation  of  landlord  and  tenant  never  existed  under  the  contract,  if 
it  be  considered  as  valid,  and  could  not  spring  from  its  illegality. 
The  Hanaur  n^ill  company  had  a  right  to  repudiate  the  arrangement 
at  any  time,  and  it  was  the  duty  of  plaintiffs  in  error  to  have  at 
once  surrendered  possession.  The  service  of  a  writ  in  a  suit  of  un- 
lawful detainer  was  the  only  notice  they  could  legally  demand. 
When  the  action  of  unlawful  detainer  will  lie  under  our  statutes, 
no  other  notice  than  the  suing  out  of  a  writ  is  necessary.  Code 
(M.  &  v.),  sec.  4082. 

The  result  is,  that  we  hold  that  there  was  no  error  in  the  charge 
of  the  circuit  judge,  or  his  refusal  to  charge,  and  the  judgment 
must  be  affirmed,  with  costs. 

Associate  Justice  Folkes,  having  been  of  counsel,  did  not  sit. 


Whittenton  Mills  v.  Geo.  B.  Upton  and  Others.^ 

10  Gray  (Mass.)  582  (1858) 

The  Whittenton  Mills  were  incorporated  by  St.  1836,  c.  19,  for 
the  purpose  of  manufacturing  cotton  goods  at  Taunton;  and,  at  the 
time  of  organizing  under  their  charter,  adopted  by-laws,  extracts 
from  which  are  copied  in  the  margin. 

The  Taunton  Manufacturing  Co.,  a  corporation  authorized  by 
their  charter  (St.  1822,  c.  44)  to  manufacture  iron,  copper,  cotton 
and  wool,  failed  in  1836,  and  their  property  was  divided  among 

*  Facts  condensed. 


SEC.  VII.]      Power  of  Corpqration  to  Enter  Partnership.      379 

their  creditors.  The  Whittenton  Mill,  one  of  their  establishments, 
was  taken  by  certain  persons  who  had  been  stockholders  in  the 
Taunton  Manufacturing  Co.,  and  became  stockholders  in  the 
Whittenton  Mills  corporation. 

Leach  &  Keith  and  Crocker  &  Richmond,  occupying  a  machine 
shop,  foundry,  tools  and  machinery  which  had  previously  belonged 
to  the  Taunton  Manufacturing  Co.,  furnished  the  greater  part  of 
the  machinery  required  for  the  Whittenton  Mill  from  1836  until 
1842,  when  they  failed,  and  their  foundry,  machine  shop,  tools, 
machinery  and  stock  passed  into  the  hands  of  officers  of  the  law 
for  sale  and  distribution  among  their  creditors,  and  the  tools, 
machinery  and  stock  were  purchased  and  the  foundry  and  machine 
shop  hired  by  Mason. 

On  the  28th  of  May,  1842,  the  Whittenton  Mills  and  Mason 
made  an  agreement  in  writing,  that  the  corporation  should  advance 
to  him  the  money  necessary  to  pay  for  said  tools,  machinery  and 
stock,  and  for  the  rent  of  the  shop  and  foundry,  and  for  the  stock 
and  labor  which  might  be  required  in  carrying  them  on,  and  be 
paid  interest  on  the  advances ;  and  that,  after  paying  a  certain  annual 
salary  to  Mason,  the  profits  on  patents  then  held  or  afterward  ob- 
tained by  him,  and  all  other  profits  derived  from  the  manufacture 
of  machinery  or  other  work  of  the  machine  shop,  should  be  equally 
divided  between  the  parties  for  five  years.  On  the  ist  of  June, 
1845,  *^€  parties  further  agreed  in  writing  that  their  joint  business 
should  be  done  and  their  joint  property  held  in  the  name  of  William 
Mason  &  Co. ;  and  the  shops  hired  by  them  and  their  stock  of  tools 
and  machinery  being  insufficient,  that  land  should  be  purchased, 
buildings  erected  and  machinery  and  tools  purchased  or  constructed 
forthwith  to  supply  the  deficiency;  that  Mason,  besides  an  annual 
salary,  should  receive  a  certain  sum  on  each  spindle  made  by  the 
parties  under  his  patents,  or  sold  to  others ;  that  the  firm  and  their 
successors  should  have  the  right  to  use,  without  charge,  all  inven- 
tions and  improvements  in  machinery  made  by  Mason  during  the 
continuance  of  the  agreement;  that  interest  should  be  allowed  to 
each  party  on  all  sums  furnished  for  the  use  of  the  partnership; 
that  the  accounts  should  be  stated  annually,  and  be  at  all  times  open 
to  the  examination  of  the  parties ;  that  the  profits,  after  deducting 
the  allowance  to  Mason,  should  be  equally  divided  between  him  and 
the  Whittenton  Mills;  and  that  the  agreement  should  continue  in 
force  for  seven  years  from  its  date,  unless  sooner  cancelled  by 
mutual  consent.  And  it  was  afterward,  by  agreement  in  writing, 
extended  for  three  years  more. 
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Thomas,  J.  This  is  a  petition  to  this  court,  sitting  in  equity,  and 
as  such  having,  by  the  St.  of  1838,  c.  163,  the  jurisdiction  and  the 
supervision  of  all  proceedings  in  insolvency.  The  averments  of  the 
petition  are  admitted  by  the  answers  of  the  respondents.  Nor  is 
there  a  question  upon  the  facts  agreed  that  a  copartnership  was 
entered  into  by  the  Whittenton  Mills  and  the  said  Mason,  and  for 
the  purposes  stated,  if  the  corporation  was  capable  in  law  of  enter- 
ing into  and  forming  such  a  partnership  and  for  such  ends. 

But  the  petitioners  say,  first,  that  the  Whittenton  Mills  could  not 
enter  into  any  legal  partnership ;  secondly,  that  if  it  were  so  capable, 
it  could  not  form  a  copartnership  for  the  prosecution  of  a  business 
foreign  to  the  purposes  for  which  alone  it  was  created;  thirdly, 
that  if  such  legal  partnership  existed,  the  petitioners  were  not  liable 
to  be  declared  insolvent  upon  the  petition  of  Mason  and  under  the 
St.  of  1838,  c.  163,  and  the  acts  in  addition  thereto;  such  acts 
respecting  only  natural  persons  and  making  no  provision  for  bodies 
corporate. 

At  the  threshold  of  the  cause  and  of  its  elaborate  discussion  is 
the  question,  Was  this  corporation  capable  of  forming  a  partnership, 
of  entering  into  the  contract?  This  question  presents  itself  in  two 
forms.  The  more  general  one  is:  Has  a  corporation,  as  one  of  its 
usual  inherent  powers,  the  capacity  to  form  a  contract  of  copartner-' 
ship?  The  narrower  question,  but  for  this  case  the  practical  and 
pertinent  one,  is :  Can  a  manufacturing  corporation  in  this  common- 
wealth, incorporated  since  February,  1831,  and*  subject  to  the  pro- 
visions of  the  38th  and  44th  chapters  of  the  Revised  Statutes,  enter 
into  a  contract  or  society  of  copartnership? 

This  corporation  was  created  in  March,  1836,  as  a  manufacturing 
corporation,  for  the  purpose  of  manufacturing  cotton  goods  in  the 
town  of  Taunton,  and  for  that  purpose  was  invested  with  all  the 
powers  and  privileges  and  made  subject  to  all  the  duties,  restrictions 
and  liabilities  set  forth  in  the  38th  and  44th  chapters  of  the  Re- 
vised Statutes,  passed  on  the  4th  of  November  preceding,  but  not 
to  take  effect  till  the  ist  of  May,  1836.  St.  1836,  c.  19.  This 
charter,  with  the  provisions  of  the  chapters  referred  to  and  made 
part  of  it,  is  the  origin  and  source  of  the  powers  and  functions  of 
the  corporation.  What  powers  are  granted  expressly,  or  by  impli- 
cation, because  necessary  or  usual  for  the  purposes  which  this 
charter  was  given  to  effect,  the  corporation  has,  and  no  more. 

There  is  one  obvious  and  important  distinction  between  such  a 
society  as  this  charter  creates  and  that  of  a  partnership.  An  act  of 
the  corporation,  done  either  by  direct  vote  or  by  agents  authorized 
for  the  purpose,  is  the  manifestation  of  the  collected  will  of  the 
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society.  No  member  of  the  corporation,  as  such,  can  bind  the 
society.  In  a  partnership  each  member  binds  the  society  as  a 
principal.  If  then  this  corporation  may  enter  into  partnership  with 
an  individual,  there  would  be  two  principals,  the  legal  person  and 
the  natural  person,  each  having,  within  the  scope  of  the  society's 
business,  full  authority  to  manage  its  concerns,  including  even  the 
disposition  of  its  property. 

The  second  section  of  c.  38  of  the  Rev.  Sts.  provides  that  the 
business  of  every  such  manufacturing  corporation  shall  be  managed 
and  conducted  by  the  president  and  directors  thereof  and  such  other 
officers,  agents  and  factors  as  the  company  shall  think  proper  to 
authorize  for  that  purpose.  It  is  plain  that  the  provisions  of  this 
section  cannot  be  carried  into  effect  where  a  partnership  exists. 
The  partner  may  manage  and  conduct  the. business  of  the  corpo- 
ration, and  bind  it  by  his  acts.  In  so  doing  he  does  not  act  as  an 
officer  or  agent  of  the  corporation  by  authority  received  from  it, 
but  as  a  principal  in  a  society  in  which  all  are  equals,  and  each 
capable  of  binding  the  society  by  the  act  of  its  individual  will. 

Indeed,  in  examining  this  chapter,  it  will  be  found  that  there  is 
scarcely  a  provision  for  the  conduct  of  the  business  of  a  manu- 
facturing corporation  that  is  not  inconsistent  with  the  existence  of  a 
contract  by  which  the  power  to  manage  the  business  of  the  com- 
pany and  to  bind  the  corporation  by  its  acts  is  vested  in  one  not  a 
member  of  the  corporation,  nor  its  officer  or  agent.  Such  are  the 
third,  fourth  and  fifth  sections,  providing  how  the  president  and 
directors,  and  other  officers,  agents  and  factors  of  the  corporation 
shall  be  chosen.  Such,  too,  is  the  sixth  section,  which  authorizes 
every  such  company  to  make  by-laws  for  its  own  regulation  and 
government.  Such  are  the  several  provisions  authorizing  the  stock- 
holders to  fix  the  amount  of  the  capital  stock,  to  increase  the  same 
within  the  limit  fixed  by  law  or  to  reduce  it.  Sections  9,  11,  19. 
And  such  is  the  provision  requiring  the  president  and  directors  to 
give  annual  notice  of  the  amount  of  the  debts-  of  the  corporation ; 
the  means  of  stating  which  would  not  be  in  their  power  if  another 
principal  had  the  power  of  creating  the  debts.  Section  22.  Of  the 
same  character  is  the  25th  section,  by  which  it  is  declared  that  the 
whole  amount  of  the  debts  which  the  corporation  shall  at  any  time 
owe  shall  not  exceed  the  amount  of  the  capital  stock  actually  paid 
in,  and  which  renders  the  directors,  under  whose  administration  an 
excess  shall  occur,  liable  personally  to  the  extent  of  such  excess  > 
a  provision  evidently  based  upon  the  ground  that  the  exclusive  power 
to  contract  debts  is  vested  in  such  directors,  and  that  they  cannot 
be  divested  of  it,  and  which  is  wholly  inconsistent  with  the  existence 
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of  a  power  in  the  corporation  to  enter  into  a  contract  of  partnership, 
by  which  another  principal  would  be  created,  having  equal  power  to 
contract  debts  and  to  bind  the  partnership  and  the  corporation  in 
solido.  . 

Indeed,  the  effect  of  all  our  statutes,  the  settled  policy  of  our 
legislature,  for  the  regulation  of  manufacturing  corporations  is  that 
the  corporation  is  to  manage  its  affairs  separately  and  exclusively; 
certain  powers  to  be  exercised  by  the  stockholders,  and  others  by 
officers  who  are  the  servants  of  the  corporation  and  act  in  its  name 
and  behalf.  And  the  formation  of  a  contract,  or  the  entering  into 
a  relation,  by  which  the  corporation  or  the  officers  of  its  appoint- 
ment should  be  divested  of  that  power,  or  by  which  its  franchises 
should  be  vested  in  a  partner  with  equal  power  to  direct  and  control 
its  business,  is  entirely  inconsistent  with  that  policy. 

The  power  to  form  a  partnership  is  not  only  not  among  the 
powers  granted  expressly  or  by  reasonable  implication,  but  is  wholly 
inconsistent  with  the  scope  and  tenor  of  the  powers  expressly  con- 
ferred and  the  duties  expressly  imposed,  upon  a  manufacturing 
corporation  under  the  legislation  of  the  commonwealth. 

The  difficulties  would  be  obviously  greater  in  holding  such  a 
partnership  to  be  valid,  when  formed  and  carried  on  for  the  prose- 
cution of  a  business  other  than  that,  if  not  foreign  from  that,  for 
which  the  corporation  was  created.  It  is  difficult  to  see  how  the 
corporation  should  engage  in  such  business,  even  when  under  its 
own  control,  still  less  to  enter  into  copartnership  with  third  persons 
for  that  purpose. 

By  the  St.  of  1852,  c.  195,  not  adverted  to  in  the  argument,  corpo- 
rations created  for  the  manufacture  of  woolen  and  cotton  goods 
are  authorized  to  carry  on  certain  other  manufactures,  but  this  only 
when  four-fifths  of  the  stockholders  shall^  by  a  vote  at  a  special 
meeting  called  for  the  purpose,  consent  to  the  same.  This  statute 
furnishes  a  pretty  strong  implication  that  the  power  to  carry  on  a 
different  business  from  that  for  which  the  corporation  was  char- 
tered, did  not  exist  before  the  statute  was  passed. 

We  are,  therefore,  all  of  opinion  that  in  the  formation  of  the 
alleged  partnership  the  corporation  exceeded  the  powers  given  by 
its  charter  expressly  or  by  implication,  and  that  the  contr-act  of 
copartnership  was  illegal  and  void. 

It  is  said,  however,  that  if  this  be  so,  such  violation  of  the  charter 
can  only  be  alleged  by  the  commonwealth  upon  proceedings  for  a 
forfeiture  of  the  charter,  and  that  the  validity  of  the  partnership 
cannot  be  called  in  question  by  the  corporation  or  by  its  creditors 
or  debtors. 
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As  the  basis  of  proceeding  against  the  Whittenton  Mills  in  in- 
solvency upon  the  petition  of  Mason  under  the  St.  of  1838,  c.  163, 
§  21,  even  supposing  that  the  provisions  of  that  statute  are  not 
limited  to  natural  persons,  it  was  necessary  to  show  the  existence  of 
an  actual  copartnership  between  Mason  and  the  corporation.  It 
was  not  sufficient  to  show  that  they  had  so  conducted  as  to  be  liable 
to  third  persons  as  partners;  they  must  be  partners  inter  sese. 
Hanson  v.  Paige,  3  Gray,  239.  There  must  be  a  contract  of  co- 
partnership between  them.  Into  such  a  contract  the  petitioners 
ivere  incapable  of  entering. 

But  the  case  rests  upon  broader  grounds.  The  charter  of  the 
corporation  is  part  of  the  public  law.  Rev.  Sts.  c.  2,  §  3.  Those 
who  deal  with  the  corporation  must  take  notice  of  the  extent  of  its 
pK>wers,  and  that  the  corporation  is  legally  incapable  of  entering 
into  the  contract  of  partnership ;  that  that  contract  was  beyond  the 
scope  of  its  authority,  and  that  this  incapacity  resulted  from  con- 
siderations not  personal  or  peculiar  to  this  corporation  or  its  mem- 
bers, but  from  general  grounds  of  public  policy,  which  the  corpo- 
ration and  those  dealing  with  it  cannot  be  permitted  to  contravene 
and  defeat.  That  policy  is  to  confine  these  corporations  within  the 
limits  prescribed  by  law,  to  protect  the  stockholders  from  liabilities 
-which  the  charter  and  laws  do  not  create;  and,  while  it  imposes 
upon  the  stockholders  of  the  corporation  heavy  responsibilities,  to 
retain  to  them  the  legal  control  of  its  business  and  conduct  of  its 
affairs. 

The  precise  point  at  issue  before  us  is  the  validity  of  these  pro- 
ceedings in  insolvency.  That  depends,  a^  before  remarked,  upon 
the  existence  of  the  partnership  between  the  Whittenton  Mills  and 
Mason.    Upon  that  only  could  the  petition  of  Mason  be  sustained. 

It  is  not  necessary  for  this  purpose  to  decide  how  far  these  con- 
siderations will  affect  those  claiming  to  be  the  creditors  or  debtors 
of  the  alleged  partnership.  It  is  in  this  point  of  view  only,  that 
the  cases  of  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94 ;  Quincy  Canal 
V.  Nezvcotnb,  7  Met.  276,  and  White  v.  South  Shore  Railroad,  6 
Cush.  412,  can  be  deemed  material.  They  have  the  tendency  to 
show  the  existence  of  a  contract  between  the  Whittenton  Mills  and 
Mason,  which  the  former  is  estopped  to  question. 

In  the  case  of  Chester  Glass  Co,  v.  Dewey,  one  ground  of  defence 
to  the  recovery  of  goods  sold  and  delivered  by  the  plaintiff  corpo- 
ration was  that  the  corporation  was  prohibited  from  trading.  The 
court  held  that  the  legislature  did  not  intend  to  prohibit  the  supply 
of  goods  to  those  employed  in  the  manufactory.  That  certainly 
was  the  end  of  the  matter.     The  court,  however,  added  that  the 
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defendant  could  not  refuse  pa}'ment  on  this  ground,  but  that  the 
legislature  may  enforce  the  prohibition  by  causing  the  charter  to  be 
revoked.  This  suggestion  will  be  entitled  to  consideration  if  a  ques- 
tion should  arise  as  to  the  right  of  the  alleged  company  to  recover 
for  goods  sold,  but  it  certainly  is  not  conclusive  upon  the  relation 
of  the  partners  inter  sese. 

In  Quincy  Canal  v.  Newcomb,  it  was  held  that,  where  a  canal 
was  opened  and  toll  claimed  and  the  defendant  used  the  canal,  he 
was  liable  to  the  payment  of  such  toll  and  could  not  avoid  such 
payment  by  showing  that  the  canal  had  not  been  made  so  deep  as 
the  statute  required. 

In  White  v.  South  Shore  Railroad,  it  was  held  that  the  defend- 
ants were  liable  for  damages  in  constructing  their  road  through  and 
across  a  mill  pond  authorized  by  the  general  court  to  be  raised  in 
a  navigable  river,  though  in  erecting  the  dam  for  raising  the  pond 
the  condition  of  the  act  permitting  it  had  not  been  complied  with. 
The  court  said  that  the  railroad  company  could  not  take  the 
petitioners'  pond  from  them  because  the  dam  was  not  constructed 
in  compliance  with  the  act ;  that  whether  it  had  been  so  constructed 
was  a  matter  between  the  government  and  the  petitioner. 

If  the  assent  of  all  the  stockholders  were  shown  to  the  formation 
of  the  partnership  —  which  was  not  the  fact  —  it  could  not  enlarge 
the  powers  of  the  corporation,  or  make  that  legal  which  was  incon- 
sistent with  the  law  limiting  their  powers  and  prescribing  their 
duties.  Whether,  if  such  assent  were  available,  it  could  be  mani- 
fested in  any  other  mode  but  a  vote  of  the  stockholders,  it  is  not 
necessary  to  inquire. 

The  decision  of  the  question  as  to  the  existence  of  the  partner- 
ship between  the  Whittenton  Mills  and  William  Mason  in  the 
negative  renders  unnecessary  the  inquiry  whether,  if  a  partnership 
had  existed,  the  petitioners  could  be  subjected  to  the  provision  of 
the  insolvent  law  of  1838,  c.  163,  and  the  acts  in  addition  thereto. 

The  proceedings  in  insolvency  founded  upon  the  petition  of  Mason 
as  the  partner  of  said  Whittenton  Mills  under  the  firm  of  William 
Mason  &  Co.,  were  illegal  and  must  be  vacated  and  set  aside,  so 
far  as  they  affect  the  estate  of  the  Whittenton  Mills.  A  mandamus 
must  be  issued  to  the  judge  in  insolvency  for  the  county  of  Bristol 
to  proceed  upon  the  petition  of  the  Whittenton  Mills,  to  hear  the 
parties,  and,  good  cause  being  shown,  to  issue  his  warrant  thereon. 

Decree  accordingly. 
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Bill  in  Equity  brought  by  the  surviving  copartners  of  the  firm 
of  Philip  Allen  &  Sons  against  the  respondent  corporation,  charging 
that  there  had  existed  between  the  respondent  and  the  complainants 
a  copartnership  to  carry  on  the  business  of  calico  printing.  The 
prayer  of  the  bill  was  for  an  account  and  settlement.  The  facts  as 
found  by  the  court  are  sufficiently  stated  in  its  opinions. 

Potter,  J.  The  old  firm  of  P.  Allen  &  Sons  having  failed,  and 
all  the  parties  having  made  assignments  in  1857,  a  new  firm,  under 
the  same  name,  was  formed  by  the  same  parties,  by  an  agreement 
in  writing,  November  26,  1858. 

In  June,  1858,  the  print  works  formerly  owned  by  P.  Allen  & 
Sons  were  sold  by  their  assignees,  and  purchased  by  the  Woonsocket 
Company  (a  corporation  chartered  by  the  legislature  in  1832),  who 
had  occupied  them  on  lease  from  the  assignees  of  P.  Allen  &  Sons 
after  their  failure. 

The  bill  alleges  that  said  defendant  corporation,  by  Crawford 
Allen,  its  agent,  on  November  26,  1858,  formed  a  partnership  with 
P.  Allen  &  Sons,  to  carry  on  said  printing  business ;  the  corporation 
to  furnish  the  works  and  capital,  the  said  P.  Allen  &  Sons  to  manage 
the  business  and  devote  their  skill,  attention,  and  influence  to  it,  and 
to  receive  for  such  services  a  salary  of  $200  per  month,  and  twenty 
per  cent,  of  the  profits  of  the  business,  and  that  said  business  was 
so  carried  on  until  Philip  Allen's  death,  on  December  16,  1865, 
when  the  agent  notified  said  P.  Allen  &  Sons  that  their  interest  in 
the  business  ceased;  that  large  profits  were  made;  and  that  com- 
plainants received  the  salary,  and  a  portion  but  not  all  of  the  share 
of  profits  they  were  entitled  to,  and  praying  for  ^n  account  and 
payment  of  the  balance  that  may  be  found  due. 

The  answer  denies  the  partnership,  contends  that  such  a  partner- 
ship could  not  legally  exist,  as  being  ultra  vires  on  the  part  of  said 
Woonsocket  Company;  that  if  it  existed,  it  was  terminated  when 
the  mill  stopped  in  December,  1864,  Or  when  the  accounts  were 
closed  and  a  new  arrangement  begun  in  May,  1865,  instead  of  De- 
cember 16,  1865,  the  date  of  Philip  Allen's  death;  and  that  there- 
fore the  suit  is  barred  by  the  statute  of  limitations,  the  bill  not 
being  filed  until  December  15,  1871.;  denies  that  any  moneys  were 
paid  to  P.  Allen  &  Sons  as  a  part  of  profits,  but  that  what  was  paid 
over  and  above  the  salary  was  a  gratuity,  and  for  the  use  of  a  trade- 
mark, and  not  of  right  under  contract ;  that  stated  and  true  accounts 
were  rendered  and  allowed  and  settled  by  the  parties,  the  last  in 
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December,  1870.  The  respondent  claims  the  benefit  of  these 
allegations  as  if  pleaded. 

The  answer  also  sets  out  other  matters  which,  though  bearing 
on  these  questions  by  way  of  inference  and  evidence,  need  not  be 
noticed  now. 

The  answer  further  alleges  that  on  December  12,  1871,  P.  Allen, 
Jr.,  one  of  the  complainants,  released  all  claims  against  the  respond- 
ent for  services  as  partner  or  individually. 

The  first  point  of  defence  is  that  the  respondent,  being  a  corpo- 
ration chartered  by  the  legislature  of  Rhode  Island,  had  no  power 
to  enter  into  a  partnership;  that  the  whole  proceeding  would  be 
ultra  vires. 

The  grounds  on  which  the  proceedings  of  corporations  have  been 
held  to  be  void,  as  being  beyond  the  powers  given  them  by  their 
charter,  have  been  chiefly  these : — 

First,  Because  public  policy  requires  that  corporations  should  be 
confined  to  the  business,  and  to  the  mode  of  managing  that  business 
prescribed  by  the  charter,  which  is  their  law,  and  which  they  are 
bound  to  obey. 

The  act  incorporating  this  company  was  passed  at  the  January 
session  a.  d.  1832.  It  incorporates  the  Woonsocket  Company.  It 
seems  strange,  but  is  true,  that  no  portion  of  the  act  specifies  what 
business  is  to  be  done  by  the  company,  nor  can  its  business  be  in- 
ferred from  anything  in  its  name. 

Second.  Because  the  individual  stockholders  of  the  company  have 
a  right  to  require  that  the  corporation  shall  be  confined  to  its 
legitimate  business.  They  have  invested  their  money  on  the  faith 
that  it  will  be  so  confined.  A  majority  have  no  power  to  change 
it.  The  stockholders  have  invested  their  money  also  on  the  faith 
that  its  business  will  be  managed  by  the  officers  provided  for  in  the 
charter,  and  in  whose  election  they  have  a  voice;  and  while  a 
majority,  through  their  officers  and  agents,  may  make  many  binding 
contracts,  they  cannot  transfer  the  whole  control  of  their  affairs  to 
a  body  foreign  to  themselves. 

Now,  in  this  case,  the  charter  does  not  specify  by  what  officers 
the  business  of  the  corporation  shall  be  managed;  and  during  the 
whole  period  involved  in  this  suit  the  Woonsocket  Company  had 
but  one  single  stockholder.  Crawford  Allen  owned  the  whole  stock. 
There  was  no  other  stockholder  with  any  right  to  complain  that  the 
business  had  been  changed,  or  that  the  corporation  had  put  the 
management  of  any  portion  of  its  business  beyond  its  own  control. 
And  this,  we  think,  makes  a  material  difference  between  the  present 
case  and  the  cases  to  which  we  have  been  referred  on  the  part  of 
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the  respondent.  The  reason  of  the  rule  ceasing,  the  rule  does  not 
apply. 

And  besides,  the  partnership  here  set  out  was  merely  a  partner- 
ship at  will ;  and  the  corporation  could  terminate  it  and  resume  the 
full  control  of  their  business  at  pleasure. 

And  if  the  agreement  was  merely  an  agreement  to  pay  a  part 
of  profits  for  services  without  giving  the  complainants  the  control 
as  partners,  then  it  would  not  on  any  principle  be  ultra  vires. 

In  this  case  this  point  is  raised  in  the  answer,  and  the  respondent 
claims  the  benefit  of  it  as  if  he  had  demurred  or  pleaded. 

As  presented  in  the  answer,  it  does  not  seem  to  be  the  proper 
subject  of  a  plea.     *     *    * 

All  we  mean  to  say  is  that  questions  of  law  should  be  raised  by 
demurrer,  where  it  can  be  done;  and  if  not  by  demurrer,  then  as 
soon  as  possible  in  limine. 

The  bill  alleges  a  partnership.  The  respondent  was  to  furnish 
the  works  and  capital,  the  complainants  to  have  the  charge  and 
management,  and  devote  their  skill,  attention,  and  influence  to  it, 
and  for  their  services  were  to  receive  a  salary  and  a  certain  portion 
of  the  profits. 

Now,  an  agreement  where  one  person  puts  in  nothing  but  his 
skill  may  constitute  a  partnership,  and  subject  the  parties  to  all 
the  liabilities  of  partners;  and  a  person  who  puts  in  nothing  but 
his  skill  may  have  the  control  of  a  partner.  There  is  evidence  that 
Philip  Allen  did  have  the  entire  control  at  the  works ;  and  there  may 
be  cases  where  partners  by  agreement  may,  as  regards  each  other, 
divide  the  control  of  their  business  among  themselves,  each  taking 
his  part.  But  there  is  no  need  of  going  into  the  evidence  upon  this 
point  of  the  degree  of  control  exercised  by  the  complainants,  as  there 
is  here  no  question  of  any  account  of,  or  liability  for,  losses ;  it  is 
practically  the  same  as  if  it  was  a  mere  agreement  to  pay  a  part  of 
profits  for  services  without  more.  In  either  case,  if  proved,  the 
right  to  an  account  would  follow.     *     *     * 

We  are  therefore  of  opinion  that  the  complainant  is  entitled  to 
relief. 

After  the  foregoing  opinion  had  been  given  the  case  was  re- 
argued at  the  request  of  the  respondent. 

Potter,  J.  The  brief  of  the  respondent,  on  the  reargument  of 
this  case,  complains  of  several  misconceptions  of  fact  and  misstate- 
ments of  law  in  the  former  opinion  of  the  court. 

Our  attention  has  again  been  called  to  the  doctrine  of  ultra 
vires,  and  it  has  been  strenuously  contended  that  the  Woonsocket 
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Company  had  no  power  to  purchase  and  operate  print  works  or  to 
enter  into  a  partnership.^ 

The  grounds,  as  before  stated  by  us,  on  which  proceedings  of 
corporations  have  been  held  void  as  being  beyond  their  charter 
powers,  have  been  (see  Kindersley,  V.  C,  in  Shrewsbury  v.  N. 
Staffordshire  R.  R,  Co.,  35  L.  J.  Qi.  156,  172;  quoted  in  Brice  on 
Ultra  Vires,  by  Green,  p.  35 ;  see  also  Selden,  J.,  in  Bissell  v.  Mich, 
South.  &  North.  Ind.  R.  R.  Cos.,  22  N.  Y.  281 )  ,— 

First.  Because  the  charter,  when  accepted,  constitutes  a  contract 
between  the  stockholders  that  the  corporation  shall  be  confined 
to  its  proper  business,  and  that  a  majority  cannot  change  it.  A 
minority  have  been  held  bound  in  some  cases  by  the  fact  of  the 
acquiescence  in  or  ratification  of  the  acts  of  the  majority. 

In  the  present  case  there  was  no  one  who  had  a  right  to  com- 
plain on  this  ground,  Crawford  Allen  being  sole  stockholder. 

Second.  Because  public  policy  requires  that  they  should  be  con- 
fined to  the  business  and  the  mode  of  managing  business  pre- 
scribed by  the  charter,  which  is  their  law. 

In  the  present  case  the  charter  was  passed  in  1832.  No  por- 
tion of  the  act  specifies  even  by  implication  the  business  to  be 
done,  and  nothing  can  be  implied  even  from  its  name. 

Where  a  corporation  is  created  for  special  purposes,  there  is  no 
doubt  that  it  must  be  confined  in  its  operations  to  those  purposes, 
and  it  can  only  exercise  the  powers  expressly  granted  or  impliedly 
necessary  to  carry  out  these  purposes.  But  in  the  construction 
of  its  powers  it  may  be  sometimes  very  important  to  consider 
whether  the  corporation  is  bound  to  show  that  the  act  done  is 
within  its  granted  powers,  or  whether  the  contestant  is  bound  to 
show  that  it  is  beyond  them. 

In  the  present  case  the  question  is  very  important.  The  powers 
to  buy  and  sell  land,  etc.,  etc.,  are  merely  the  powers  usually 
granted  to  all  corporations  for  whatever  purpose  incorporated. 
But  the  purpose  or  object  is  nowhere  declared. 

And  the  general  rule  may  be  stated  to  be  that  it  lies  on  those 
who  impeach  the  contract  to  show  that  it  is  avoided.  Brice,  Ultra 
Vires,  by  Green,  cap.  i,  §  3,  and  cases  cited. 

The  contrary  rule,  which  is  contended  for  so  earnestly  by  the 
counsel  for  the  respondent,  would  probably  produce  a  great  deal 
of  litigation  in  this  state.  It  is  believed  there  are  many  charters 
of  corporations  doing  a  very  large  business  where  in  the  charter 
itself  no  purpose  whatever  is  specified  (although  in  one,  the  Lons- 
dale, it  is  described  in  the  title  of  the  act,  and  there  only  as  a 


*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  question. —  Ed. 
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manufacturing  coq>oration),  and  a  still  greater  number  where  the 
intended  business  can  only  be  inferred  from  the  name.  In  such 
cases  the  fact  that  the  persons  incorporated  were  doing  a  par- 
ticular sort  of  business  when  incorporated,  and  the  fact  that  the 
legislature  and  the  corporators  have  acquiesced  in  the  doing  of 
a  particular  business,  or  in  a  continued  course  of  dealing,  might 
be  entitled  to  weight. 

In  this  case  the  contention  is  that  the  respondent  had  no  right 
to  form  a  partnership,  that  a  corporation  must  transact  its  busi- 
ness through  its  proper  officers,  and  cannot  delegate  its  powers 
in  such  a  manner  as  to  put  its  business  beyond  its  control. 

If  the  partnership  had  been  for  an  definite  period,  it  might  well 
be  argued  that  the  respondent  had  no  right  to  make  such  a  con- 
tract. But  it  was  a  mere  partnership  at  will,  terminable  at  any 
moment  by  either  party.  The  rest)ondent,  therefore,  did  no  more 
part  with  the  control  of  the  business  than  if  it  had  employed 
Philip  Allen  &  Sons  simply  as  agents,  and  its  right  to  do  that 
cannot  very  well  be  denied. 

We  have  examined  carefully  the  authorities  to  which  we  have 
been  referred.  Brice,  Ultra  Vires,  part  3,  cap.  2,  iv.,  does  indeed 
say  that  "  agreements  between  companies  which  create  a  partner- 
ship between  the  parties  thereto  are  void."  The  leading  case  he 
refers  to  is  Charlton  v.  Newcastle  &  Carlisle  R,  R.  Co.  reported 
in  Weekly  Reporter,  vol.  7,  but  more  fully  in  5  Jurist  N.  S.  1907, 
before  Page-Wood,  V.  C,  where  two  corporations  contracted  for 
a  permanent  amalgamation.  This  would  have  been  equivalent  to  the 
creation  of  a  new  corporation  without  the  consent  of  parliament. 

And  it  is  recognized  by  the  author  that  certain  arrangements 
may  be  made  for  division  of  profits  or  as  to  traffic,  where  there  is 
no  transfer  of  the  powers  of  the  corporation  or  merger  of  either 
separate  corporation  in  a  constituted  whole. 

The  counsel  have  referred  us  to  four  American  cases. 

To  the  argument  that  the  fact  that  there  was  only  one  stock- 
holder cannot  enlarge  the  powers  of  the  corporation,  we  can  only 
say  that  no  such  inference  can  properly  be  drawn  from  the  lan- 
guage of  the  former  opinion.  That  fact  is  only  of  importance 
upon  the  point  that  there  were  no  stockholders  with  any  right  to 
complain  of  the  acts  of  the  corporation. 

We  intended  to  decide,  and  do  decide,  that  we  consider  a  con- 
tract of  partnership,  not  of  hire,  proved. 

We  have  considered  all  the  points  made  on  the  reargument.  We 
have  noticed  some  of  them  in  this  opinion.  We  cannot  see  any 
reason  for  changing  our  former  decision. 

Former  decision  affirmed. 
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William  H.  Swift  et  al.,  Respondents,  v.  The  Pacific  Mail 
Steamship  Company  et  al.,  Appellants. 

io6  New  York  Reports  206  (1887). 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order  made 
May  8,  1885,  which  affirmed  a  judgment  in  favor  of  plaintiffs  en- 
tered upon  a  verdict  and  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

This  action  was  brought  by  the  plaintiffs,  as  shippers,  against 
the  defendants,  as  common  carriers,  to  recover  damages  for  breach 
of  a  joint  contract  for  the  carriage  of  whale  oil  from  Panama  to 
New  York. 

The  complaint  alleged  that  the  plaintiffs  were  copartners  and 
that  the  defendants  were  corporations  organized  under  the  laws 
of  this  state;  that  the  business  of  the  Panama  Railroad  Company, 
among  other  things,  was  the  transportation  of  freight  from  Panama 
by  rail  to  Aspinwall,  and  there  to  deliver  the  same  to  the  Pacific 
Mail  Steamship  Company,  whose  business  it  was,  among  other 
things,  to  transport  the  freight  so  received  by  vessel  to  New  York; 
that  the  defendants,  for  a  single  price  named,  entered  into  a  joint 
contract  to  carry  the  oil  from  Panama  to  New  York;  that  they 
entered  upon  the  performance  of  their  contract  in  the  months  of 
January  and  February,  1873,  and  delivered  a  portion  of  the  oil 
received  by  them  from  the  plaintiffs,  in  the  city  of  New  York, 
about  the  23d  of  April,  1873 ;  that,  owing  to  the  negligence,  delay 
and  improper  handling  of  the  oil,  and  the  casks  containing  the 
same,  by  the  defendants,  the  oil  was  greatly  damaged  and  injured, 
and  a  large  part  of  it  was  lost  by  leakage  while  at  Panama,  on  its 
way  across  the  Istlimus,  at  Aspinwall,  and  also  on  the  passage 
from  Aspinwall  to  New  York,  and  that  by  reason  of  negligence, 
improper  conduct  and  mismanagement  of  the  defendants,  the  plain- 
tiffs suffered  damages  in  the  sum  of  $20,000,  besides  interest.  E^ch 
of  the  defendants,  by  a  separate  answer,  among  other  things,  de- 
nied the  joint  contract  and  the  joint  liability  alleged  in  the  com- 
plaint; alleged  that  the  oil  was  delivered  and  carried  under  a 
special  contract,  printed  and  in  writing,  copies  of  which  were 
delivered  to  plaintiffs,  wherein  the  several  rights  and  liabilities 
of  plaintiffs  and  defendants,  and  each  of  them,  with  respect  to 
plaintiffs  and  to  each  other,  relative  to  the  subject-matter  of  the 
complaint,  were  limited,  defined  and  determined,  and  that  its  un- 
dertaking in  regard  to  the  oil  was  only  under  such  contract,  which 
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it  had  fully  performed;  that  it  was  not  liable  for  losses  accruing 
upon  the  route  of  the  other  defendant;  and  each  defendant  also 
alleged,  as  a  separate  defense,  that  there  was  a  defect  of  parties 
plaintiff,  and  that  several  other  persons  named  were  then,  and 
also  at  the  time  of  the  making  of  the  contract  and  the  transporta- 
tion of  the  oil,  jointly  interested  with  the  plaintiffs  in  the  oil. 

The  further  material  facts  are  stated  in  the  opinion. 

Earl,  J.  The  Panama  Railroad  Company  was  organized  to 
construct,  maintain  and  operate  a  railroad  across  the  Isthmus,  from 
Panama  to  Aspinwall;  and  the  Pacific  Mail  Steamship  Company 
was  organized  to  navigate  steamships  on  the  Pacific  and  Atlantic 
Oceans.  Laws  of  1848,  c.  266,  and  Laws  of  1850,  c.  207.  It  is 
not  disputed  that  the  Panama  Railroad  Company  could  receive 
freight  at  Panama  and  contract  to  carry  it  beyond  its  terminus 
through  to  the  city  of  New  York,  and  that  the  Pacific  Mail  Steam- 
ship Company  could  receive  freight  at  the  city  of  New  York, 
and  contract  to  carry  it  to  Aspinwall  and  thence  by  the  railroad  to 
Panama. 

It  is  the  well  settled  law  in  this  state  that  a  carrying  corpora- 
tion over  a  portion  of  a  continuous  line  of  transportation  may 
contract  to  carry  beyond  the  terminus  of  its  route,  and  that  such 
a  contract  is  not  ultra  vires.  Weed  v.  Saratoga  &  Schenectady 
R.  R.  Co,,  19  Wend.  534;  JVylde  v.  Northern  R  R,  Co.,  53  N.  Y. 
156;  Root  v.  Great  Western  R,  R,  Co.,  45  id.  524;  Condict  v.  Grand 
Trunk  R.  R,  Co.,  54  id.  500.  Such  contracts  have  been  upheld 
sometimes  upon  the  ground  of  estoppel,  and  sometimes  upon  the 
ground  that  they  were  incident  to  the  business  for  which  the  con- 
tracting corporation  was  organized.  While  the  defendants 
admit  that  such  contracts  could  be  made,  they  contend  that  the 
Pacific  Mail  Steamship  Company  could  not  contract  to  receive 
goods  away  from  its  terminus  and  to  transport  them  to  such  termi- 
nus over  the  route  of  another  carrier,  and  thence  transport  them 
over  its  own  route  to  their  destination.  That  is,  while  they  admit 
that  the  steamship  company  could  receive  goods  at  the  city  of 
New  York  and  contract  to  carry  them  to  Panama  on  the  Pacific 
coast,  they  deny  that  it  could  receive  goods  at  Panama  and  agree 
to  transport  them  to  the  city  of  New  York.  We  see  no  reason 
for  distinguishing  between  the  two  kinds  of  contracts,  and  for 
holding  that  the  company  could  make  the  one  kind  and  not  the 
other.  If  when  it  receives  goods  at  New  York  for  transportation 
to  Panama  it  is  engaged  in  business  authorized  by  its  charter,  or 
incident  to  such  business,  then  when  it  procures  freight  at  Panama 
for  transportation  to  Aspinwall,  and  thence  to  New  York,  it  is 
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also  engaged  in  promoting  the  legitimate  business  for  which  it 
was  organized.  It  thus  procures  freight  for  transportation  upon 
its  steamships,  and  the  business  it  thus  does  at  Panama  and  across 
the  Isthmus  is  just  as  legitimate  as  it  would  be  to  establish 
agencies  on  the  Pacific  coast  to  solicit  freight  for  transportation 
from  Aspinwall  to  New  York,  or  to  contract  with  newspapers  there 
to  advertise  the  carrying  of  such  freight.  Cannot  a  railroad  com- 
pany take  freight  for  transportation  at  a  point  a  few  rods  from  its 
depot?  And  if  it  may  a  few  rods,  why  not  a  few  miles?  If  it 
may  have  a  depot  for  the  receipt  of  freight  one  mile  from  its 
terminus,  why  may  it  not  have  a  depot  fifteen  or  twenty  miles 
therefrom,  and  transport  the  freight  thence  to  its  road  by  any 
means  that  it  chooses  to  adopt?  The  Panama  Railroad  Company 
terminated  on  the  Pacific  coast  at  Panama,  and  there  it  owned 
lighters  to  go  out  into  the  ocean  to  take  freight  from  vessels.  If 
it  could  send  its  lighters  out  one  mile,  why  could  it  not  send  them 
out  several  miles  for  the  same  purpose  to  some  convenient  port 
or  roadstead?  The  main  business  of  the  steamship  company  be- 
tween Aspinwall  and  New  York  was  to  transport  passengers  and 
freight  which  came  from  the  Pacific  coast,  and  instead  of  taking 
the  passengers  and  freight  at  Aspinwall,  why  could  it  not  take 
them  at  Panama?  We  see  no  reason  for  holding  that  it  might 
not  do  so  in  the  prosecution  of  its  corporate  business,  and  as 
incident  thereto.  Then  again,  if  when  the  steamship  company 
receives  goods  at  New  York  under  contract  to  carry  them  to 
Panama  it  is  estopped  from  denying  its  authority  and  power  to 
make  the  contract,  why  when  it  receives  goods  at  Panama  under 
contract  to  be  carried  to  New  York  should  it  not  be  equally  bound 
by  estoppel? 

We  think,  therefore,  that  it  is  clear  upon  principle  and  authority 
that  both  defendants  were  competent  to  enter  into  contract  to  carry 
this  oil  from  Panama  to  New  York.  And  as  each  was  competent 
to  contract  alone,  it  cannot  be  doubted  that  they  were  competent 
to  make  a  joint  contract  to  do  it.  They  could  even  become  part- 
ners in  the  transportation  business  between  Panama  and  New 
York,  and  so  far  as  we  have  discovered,  the  power  of  corporations 
thus  to  become  joint  carriers  has  never  been  denied,  but  has  fre- 
quently been  recognized.  Aigen  v.  Boston  &  Maine  R.  R,  Co,, 
132  Mass.  423;  Block  v.  Fitchburg  R,  R,  Co.,  139  id.  308;  Gass  v, 
N.  Y.,  Providence  &  Boston  R,  R,  Co,,  99  N.  Y.  220;  Hot  Springs 
R.  R,  Co,  v.  Trippe,  42  Ark.  465 ;  Ins.  Co.  v.  R.  R.  Co.,  104  U.  S. 
146;  Barter  v.  Wheeler,  49  N.  H.  9;  Wylde  v.  Northern  R.  R. 
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Co,,  supra;  Hutchinson  on  Carriers,  §  160.  The  right  of  a  cor- 
porate carrier  to  go  beyond  its  terminus  to  procure  freight  and 
passengers,  and  to  transport  them  to  its  terminus  for  carriage  over 
its  route,  is  not  absolute  and  unqualified,  but  has  some  limitations. 
What  those  limitations  are  it  is  not  possible,  in  a  general  way,  to 
define.  The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany could  not  establish  a  line  of  steamers  between  Liverpool  and 
New  York  to  carry  passengers  and  freight  from  Liverpool  to 
New  York,  in  order  that  it  might  secure  the  business  of  trans- 
porting such  passengers  and  freight  over  its  route  to  Buffalo ;  but 
it  might  run  ferry  boats  from  Staten  Island,  or  from  the  New 
Jersey  shore,  for  the  purpose  of  securing  passengers  and  freight 
for  transportation  over  its  route.  The  right  to  go  beyond  its  termi- 
nus to  procure  passengers  and  freight  for  transportation  over  its 
route,  by  a  corporate  carrier,  must  be  exercised  within  reasonable 
limits,  and  under  such  circumstances  that  it  may  fairly  be  said  to 
be  incident  to  its  legitimate  corporate  business;  and  our  holding 
is  that  the  Pacific  Mail  Steamship  Company,  engaged  in  trans- 
portation upon  both  the  Pacific  and  Atlantic  oceans,  did  not  go 
beyond  reasonable  limits  in  contracting  to  take  freight  at  Panama 
and  transport  it  over  the  Panama  railroad  for  delivery  to  its  steam- 
ships at  Aspinwall,  its  main  business  being  to  take  freight  coming 
to  it  over  that  railroad. 

A  careful  consideration  of  the  whole  case  has,  therefore,  led  us 
to  the  conclusion  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


VIII.     The  Power  to  Acquire  and  Hold  its  Own  Stock. 

Currier  v,  Lebanon  Slate  Company. 

56  New  Hampshire  Reports  262. 

The  facts  are  stated  in  the  opinion. 

Smith,  J.:  i.  The  vote  of  March  17,  1869,  authorizing  the 
directors  to  give  the  notes  of  the  corporation  to  the  amount  of 
$2,000,  upon  receiving  from  Liscomb  a  transfer  of  one  hundred 
shares  of  his  stock,  was  in  effect  a  vote  to  release  him  from  his 
subscription  for  so  many  shares,  and  to  refund  to  him  the  amount 
he  had  paid  thereon.  The  reason  assigned  to  the  stockholders  why 
this  should  be  done  was  that  he  had  more  stock  than  he  was  able 
to  pay  for,  and  unless  he  could  have  relief  in  some  way,  the  com- 
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pany  would  be  obliged  to  stop  their  works  or  hire  money  to  carry 
them  on.  It  was  further  represented  that  he  would  thus  be  enabled 
to  raise  money  on  the  notes  of  the  company  with  which  to  pay  the 
assessments  on  his  remaining  stock.  It  is  not  claimed  by  the  de- 
fendants that  the  corporation  intended,  or  that  the  effect  of  the 
note  was,  to  reduce  the  amount  of  the  capital  stock,  or  to  extin- 
guish the  one  hundred  shares  transferred  by  Liscomb;  but  they 
claim  that  the  corporation  hold  the  shares  so  transferred  as  property, 
with  power  to  reissue  the  same  to  any  subscriber  or  purchaser 
thereof. 

It  distinctly  appears  that  the  whole  amount  of  the  capital  stock, 
as  fixed  and  limited  by  the  corporation,  has  never  been  paid  in. 
It  is  certain,  therefore,  that  prior  to  March  17,  1869,  the  directors 
and  treasurer  could  not  make  and  subscribe  a  certificate  under  oath 
that  the  amount  of  the  capital  stock  had  been  fully  paid  in,  and 
cause  the  same  to  be  recorded  in  the  office  of  the  clerk  of  the  town 
where  the  corporation  had  its  principal  place  of  business,  as  re- 
quired by  chapter  135,  section  20,  General  Statutes.  Under  section 
8  of  the  same  chapter,  therefore,  the  stockholders  were  individually 
liable  for  all  the  debts  and  contracts  of  the  corporation. 

It  is  not  distinctly  found  in  the  master's  report  whether  the  cor- 
poration, on  March  17,  1869,  had  sufficient  assets  to  meet  all  its 
liabilities.  If  it  had  not,  the  vote  in  question  would  be  clearly 
illegal,  and  what  has  been  done  under  it  should  be  set  aside.  The 
funds  of  an  insolvent  corporation  cannot  be  taken  to  buy  in  a 
portion  of  its  capital  stock  at  the  expense  of  its  remaining  stock- 
holders. It  would  be  grossly  inequitable  to  the  other  stockholders, 
and  a  fraud  upon  the  creditors.  Moreover,  it  is  prohibited  by  ch. 
I35»  sec.  3,  Gen.  Stats.,  which  provides  that  no  dividend  shall  be 
made,  and  no  part  of  the  capital  stock  shall  be  withdrawn  or  re- 
funded to  any  of  the  stockholders,  when  the  property  of  the  cor- 
poration is  insufficient,  or  will  be  thereby  rendered  insufficient,  for 
the  payment  of  all  its  debts ;  and  by  section  7  it  is  provided  that  any 
stockholder  who  shall  receive  any  sum  unlawfully  withdrawn  or 
refunded  from  the  capital  stock  shall,  to  the  amount  by  him  re- 
ceived, be  individually  liable  for  all  the  debts  of  the  corporation 
then  existing  or  afterwards  contracted,  until  the  same  is  repaid,  or 
paid  to  the  creditors  of  the  corporation. 

2.  But  assuming  that  this  corporation,  on  March  17,  1869,  was 
solvent,  it  becomes  material  to  inquire  whether  the  corporation 
could  lawfully  purchase  of  Liscomb  one  hundred  shares  of  its  capi- 
tal stock,  the  assessments  upon  which  he  had  been  unable  to  meet. 
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In  Salem  Mill  Dam  Corporation  v.  Ropes,  6  Pick.  23,  it  is  laid 
down  that  "  no  vote  or  act  of  a  corporation  can  enlarge  its  chartered 
authority,  either  as  to  the  subjects  on  which  it  is  intended  to  operate, 
or  the  persons  or  property  of  the  corporators.  If  created  with  a 
fund  limited  by  the  act  it  cannot  enlarge  or  diminish  that  fund  but 
by  license  from  the  legislature,  and  if  the  capital  stock  is  parcelled 
out  into  a  fixed  number  of  shares,  this  number  cannot  be  changed 
by  the  corporation  itself.  Vide  i  Dane's  Abr.,  ch.  22,  art.  i,  and 
the  numerous  authorities  cited  by  the  author." 

In  City  Bank  of  Columbus  v.  Bruce,  17  N.  Y.  507,  it  appears  that 
the  Columbus  Insurance  Co.,  being  in  full  operation,  with  a  capital 
of  $300,000  (the  amount  authorized  by  its  charter),  voted  through 
its  board  of  directors  that  any  stockholder  indebted  to  the  company 
on  stock  notes  might  have  the  privilege  of  paying  any  part  or  all 
of  such  indebtedness  in  the  capital  stock  of  the  company,  at  a  rate 
specified  in  the  resolution.  Under  this  authority  stock  .was  surren- 
dered or  transferred  to  the  company  in  payment  of  notes  to  the 
amount  of  $133,000.  Selden,  J:,  in  delivering  the  opinion  of  the 
court,  says:  "There  seems  to  be  no  ground  for  questioning  the 
validity  of  this  transaction.  I  am  not  aware  of  any  common-law 
principle  which  forbids  it;  nor  is  it  shown  to  have  been  in  contra- 
vention of  any  provisions  of  the  charter  of  the  company,  or  any 
other  of  the  statutes  of  Ohio.  In  the  case  of  Taylor  v.  The  Miami 
Exporting  Company,  6  Ohio  83,  it  was  held  that  a  bank  might  re- 
ceive its  own  stock  in  payment  of  a  debt,  and  might  hold  it  as  it  did 
its  other  corporate  property." 

I  am  not  prepared  to  say  that  under  the  laws  of  this  state  a 
solvent  corporation  may  not  in  good  faith,  and  for  the  purpose  of 
securing  payment  of  a  debt  ag'iinst  a  stockholder,  which  might  not 
otherwise  be  collected  without  risk,  delay,  and  expense,  receive  its 
own  stock  in  payment  therefor  at  its  fair  value,  and  hold  the  same  as 
property;  in  which  case  it  would  not  become  extinguished,  and 
might  be  reissued  to  the  purchaser  thereof.  But  this  case  differs 
widely  from  such  a  case.  The  object  of  the  vote  in  question  ap- 
pears to  have  been,  or  was  declared  to  be,  not  to  collect  a  debt  due 
to  the  corporation,  but  to  aflfcrd  relief  to  a  stockholder  by  taking 
off  his  hands  stock  for  which  he  had  partially  paid,  but  for  which 
he  was  unable  to  complete  the  payments.  This  was  done  by  hiring 
money  for  the  purpose,  or  rather  by  giving  him  the  notes  of  the 
corporation  to  be  negotiated  by  him,  and  ultimately  paid  by  the 
company,  and  against  the  protest  of  the  plaintiff.  It  is  difficult  to 
see  how  the  welfare  of  the  corporation  could  be  promoted  by  hir- 
ing money,  or  incurring  further  liabilities,  to  purchase  in  one-tenth 
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of  its  capital  stock,  for  which  there  had  been  no  sale  in  the  open 
market,  and  upon  which  no  dividend  had  ever  been  declared,  and 
for  which  it  was  extremely  doubtful  whether  another  purchaser 
could  be  found  unless  the  affairs  of  the  company  should  improve 
(a  condition  which  appearances  then  hardly  warranted).  The  in- 
evitable result  was  to  release  Liscomb  from  paying  into  the  treas- 
ury  of  the  company  the  balance  of  the  assessments  then  made,  or  to 
which  the  stock  was  liable,  amounting  to  $8,000. 

It  further  appears  from  the  report  of  the  master  that  two  hun- 
dred and  fifty  shares  of  stock  were  sold  by  the  company  for  non- 
payment of  an  assessment.  The  defendant  —  Liscomb  —  admits 
that  he  bid  this  off  at  $1  per  share,  and  paid  to  the  company  the 
balance"  of  the  assessment,  $3.  He  says  this  was  done  after  con- 
sulting some  of  the  stockholders,  but  he  does  not  claim  that  he 
had  any  legal  authority  to  buy  it  for  the  company.  The  reason  that 
he  assigns  —  that  unless  he  had  done  this  the  company  would  have 
been  embarrassed,  as  no  outside  parties  were  present  at  the  sale  — 
shows  that  the  stock  had  little,  if  any,  value  at  the  time.  By  the 
report  of  the  master  it  also  appears  that  Liscomb  has,  since  March 
17,  1869,  claimed  to  recover  the  sum  of  $1,000  so  paid  by  him.  It 
is  not  material  to  inquire  upon  what  ground  such  a  claim  can  be 
based.  That  question  does  not  arise  here,  and  the  transaction  is  im- 
portant only  as  bearing  on  the  value  of  the  stock,  and  the  value  of 
the  stock  is  material  as  bearing  upon  the  good  faith  with  which  the 
purchase  by  the  company  of  the  one  hundred  shares,  October  17, 
1869,  was  made. 

If  Liscomb  was  unable  or  unwilling  to  pay  the  assessments  levied 
upon  his  stock,  the  statute  afforded  a  remedy  which  the  corporation 
was  bound  to  pursue.  A  suit  could  undoubtedly  have  been  main- 
tained against  him  to  collect  the  assessments ;  or  under  sees.  16  and 
17  of  ch.  134,  Gen.  Stats.,  the  treasurer  could  proceed  to  advertise 
and  sell  the  shares,  or  so  many  of  them  as  might  be  necessary  to 
pay  the  assessments  then  due,  with  necessary  charges.  If  the  stock 
had  any  value,  it  is  fair  to  presume  it  would  have  sold  for  what  it 
was  worth  or  for  a  price  approximating  to  it.  If  the  transaction  by 
which  the  company  bought  one  hundred  shares  of  its  stock  at  $20 
per  share,  was  an  honest  transaction,  the  stock  if  sold  in  the  market 
would  undoubtedly  have  brought  that  sum,  or  somewhere  near  it. 
If  it  would  not,  it  affords  very  strong  evidence  of  collusion  between 
Liscomb  and  a  majority  of  the  stockholders,  by  which  this  plaintiff 
cannot  be  bound,  especially  in  the  face  of  his  protest  seasonably 
made. 
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The  plaintiff  charges  such  constructive  fraud  as  courts  of  equity 
recognize,  and  for  which  they  set  aside  engagements.  The  action  of 
the  company  relieved  Mr.  Liscomb  from  his  contract  to  pay  the 
overdue  assessments  upon  one  hundred  shares  of  stock,  but  it  in- 
volved the  company  in  a  further  debt  of  $2,000  for  one  hundred 
shares  of  stock  for  which  the  company  had  no  use,  and  which  it  is 
fair  to  presume  others  would  have  bought  if  they  had  possessed  any 
value.  The  assets  of  the  company  were  thus  withdrawn  and  iap- 
propriated  to  an  unlawful  purpose,  and  at  the  same  time  the  in- 
debtedness of  the  company  was  increased.  All  this  was  done  at  the 
expense  of  the  other  stockholders,  without  the  consent  of  the 
plaintiff,  and  against  his  protest.  It  seems  clear  to  me  that  he  has 
the  right  to  call  upon  the  court  to  interfere  and  prevent  this  wrong, 
and  to  restore  matters,  as  far  as  may  be  done,  to  the  condition  in 
which  they  stood  at  that  time. 

The  evidence  shows  that  Adna  Storrs  was  present  at  the  meeting 
held  March  17,  1869,  and  therefore  knew  the  illegal  nature  of  the 
consideration  of  the  note  for  $600  transferred  to  him  by  Liscomb. 
A  decree  should  be  entered  in  the  circuit  court  that  Liscomb  and 
Storrs  be  enjoined  from  collecting  or  negotiating  the  note  for 
$1,000  and  the  note  for  $600;  that  they  refund  to  the  corporation 
all  moneys  received  from  the  corporation,  by  either  of  them,  on 
said  notes,  with  interest  from  the  time  of  such  payments ;  that  the 
company  reconvey  to  Liscomb  said  one  hundred  shares  of  stock; 
and  that  the  contract  by  which  Liscomb  was  released  from  payment 
of  any  sum  or  sums  due  from  him  to  the  company  at  the  date  of 
the  purchase  of  said  stock  by  said  company  be  annulled  and  set 
aside. 

Gushing,  Ch.  J.,  and  Ladd,  J.,  concurred. 

Decree  accordingly. 


CoppiN  V.  Greenless  &  Ransom  Company. 

38  Ohio  State  Reports  275, 

The  original  action  was  brought  by  William  Coppin,  plaintiff  in 
error  against  The  Greeenless  &  Ransom  Company,  defendant  in 
error,  in  the  Court  of  Common  Pleas  of  Hamilton  county,  and  the 
cause  of  action  was  thus  stated  in  the  petition : 

"  The  plaintiff  states  that  the  defendant  is  and  for  several  years 
past  has  been  a  corporation,  duly  incorporated  under  the  laws  of  the 
state  of  Ohio,  for  manufacturing  purposes. 
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"  That  it  has  been  the  custom  of  said  corporation  that  its  officers 
and  others,  actively  engaged  in  its  service,  should  be  holders  of 
shares  of  its  stock,  and  upon  ceasing  to  be  connected  with  said 
company  such  persons  have  been  accustomed  to  sell,  and  said  com- 
pany to  buy  their  said  stock. 

"  That  the  plaintiff  was  formerly  in  the  employ  of  said  company 
as  a  workman,  and  that  while  so  engaged  he  became  the  holder  of 
shares  of  the  capital  stock  of  said  company  to  the  amount  at  its 
par  value,  of  $3,300. 

"That  having  ceased  to  work  for  said  company,  he  sought  a 
purchaser  of  said  stock,  and  offered  to  sell  the  same  to  the  defendant 
for  two  lots  of  land,  hereinafter  described,  valued  respectively  at 
$1,100  and  $700,  and  the  balance  of  $1,500  in  manufactured  work  to 
be  made  by  the  defendant,  at  ten  per  cent,  oft"  their  bill  of  prices, 
to  which  the  defendant  assented  and  agreed,  and  to  carry  the  same 
into  effect  the  plaintiff  on  May  28,  1875,  caused  to  be  prepared  a 
written  contract,  which  the  defendant  then  duly  executed  and  de- 
livered to  the  plaintiff. 

"And  the  plaintiff  says  that  afterwards,  in  the  month  of  June, 
1875,  he  tendered  said  shares  of  stock  to  the  defendant,  and  offered 
to  transfer  the  same  to  it,  and  demanded  performance  of  said  con- 
tract; but  the  defendant  refused  to  accept  the  same,  and  refused  to 
convey  said  lots,  or  either  of  them,  or  to  deliver  said  manufactured 
goods,  although  the  plaintiff  then  demanded  the  same. 

"Wherefore  he  now  brings  said  stock  into  court,  and  offers  to 
transfer  the  same  to  the  defendant,  and  prays  that  the  defendant 
may  be  compelled  to  convey  said  lots  by  a  perfect  title,  and  to  de- 
liver said  goods,  and  for  such  other  and  further  relief  as  in  equity 
and  good  conscience  he  may  prove  to  be  entitled  to." 

After  an  issue  of  fact  joined  by  answer  the  cause  was  tried,  and 
verdict  and  judgment  rendered  in  favor  of  the  plaintiff  for  $3,817. 

This  proceeding  is  now  prosecuted  to  reverse  the  judgment  of  the 
district  court. 

McIlvaine,  J.:  Whether  the  defendant  corporation  was  bound 
by  its  executory  agreement  with  the  plaintiff  to  purchase  shares  of 
its  own  stock,  under  the  circumstances  detailed  in  the  petition,  was 
undoubtedly  the  question  upon  which  the  case  turned  in  the  district 
court. 

The  power  of  a  trading  corporation  to  traffic  in  its  own  stock, 
where  no  authority  to  do  so  is  conferred  upon  it  by  the  terms  of 
its  charter,  has  been  the  subject  of  much  discussion  in  tlie  courts; 
and  the  conclusions  reached  by  different  courts  have  been  conflict- 
ing.    Of  course,  cases  wherein  the  power  is  found  to  exist  by 
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express  or  implied  grant  in  the  charter  furnish  no  aid  in  the  solu- 
tion of  the  question  before  us;  unless  the  claim  of  the  plaintiff  can 
be  sustained  that  such  power  was  conferred  on  the  defendant  by 
section  63  of  the  Corporation  Act  of  1852  (S.  &  C.  301),  as 
amended,  which  confers  on  manufacturing  corporations  the  powers 
enumerated  in  section  3  of  the  act,  and  among  others,  the  power 
"to  acquire  and  convey  at  pleasure  all  such  real  and  personal  estate 
as  may  be  necessary  or  convenient  to  carry  into  effect  the  objects  of 
the  corporation."  We  think,  however,  that  this  claim  cannot  be 
maintained.  The  sole  object  of  the  defendant  organization  was 
"  for  manufacturing  purposes ; "  and  it  cannot  be  said,  in  any  just 
sense,  that  the  power  to  acquire  or  convey  its  own  stock  was  either 
necessary  or  convenient  "  for  manufacturing  purposes." 

The  doctrine  that  corporations,  when  not  prohibited  by  their 
charters,  may  buy  and  sell  their  own  stocks,  is  supported  by  a  line 
of  authorities;  and  prominent  among  them  may  be  mentioned  the 
cases  of  Dupee  v.  Boston  Water  Power  Co,,  114  Mass.  37,  and  C. 
P.  &  S,  R.  R.  Co.  V.  Marsailles,  84  111.  145.  But  nevertheless,  we 
think  the  decided  weight  of  authority  both  in  England  and  in  the 
United  States  is  against  the  existence  of  the  power,  unless  con- 
ferred by  express  grant  or  clear  implication.  The  foundation 
principle  upon  which  these  latter  cases  rest  is  that  a  corporation 
possesses  no  powers  except  such  as  are  conferred  upon  it  by  its 
charter,  either  by  express  grant  or  necessary  implication ;  and  this 
principle  has  been  frequently  declared  by  the  Supreme  Court  of  this 
state;  and  by  no  court  more  emphatically  than  by  this  court.  It 
is  true,  however,  that  in  most  jurisdictions,  where  the  right  of  a 
corporation  to  traffic  in  its  own  stock  has  been  denied,  an  exception 
to  the  rule  has  been  admitted  to  exist,  whereby  a  corporation  has 
been  allowed  to  take  its  own  stock  in  satisfaction  of  a  debt  due 
to  it.  This  exception  is  supposed  to  rest  on  a  necessity  which  arises 
in  order  to  avoid  loss ;  and  was  recognized  in  this  state  as  early  as 
Taylor  v.  Miami  Exporting  Co.,  6  Ohio  176,  and  has  been  incident- 
ally referred  to  as  an  existing  right  since  the  adoption  of  our 
present  constitution.    State  v.  Building  Association,  35  Ohio  St.  258. 

But,  however  that  may  be,  the  right  of  a  corporation  to  traffic  in 
its  own  stock  at  pleasure  appears  to  us  to  be  inconsistent  with  the 
principle  of  the  provisions  of  the  present  constitution,  article  13, 
section  3,  which  reads  as  follows :  "  Dues  from  corporations  shall 
be  secured  by  such  individual  liability  of  stockholders,  and  other 
means,  as  may  be  prescribed  by  law;  but,  in  all  cases,  each  stock- 
holder shall  be  liable,  over  and  above  the  stock  by  him  or  her  owned, 
and  any  amount  unpaid  thereon,  to  a  further  sum,  at  least  equal 
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m  amount  to  such  stock/'  Now,  it  is  just  as  plain  that  a  business 
or  trading  corporation  cannot  exist  without  stotk  and  stockholders, 
as  it  is  that  the  creditors  of  such  corporations  are  entitled  to  the 
security  named  in  the  constitution.  State  ex  reL  Atfy-Gen,  v.  Sher- 
nian,  22  Ohio  St.  411.  The  corporation  itself  cannot  be  a  stock- 
holder of  its  own  stock  within  the  meaning  of  this  provision  of 
the  constitution.  Nobody  will  deny  this  proposition.  And  if  a 
corporation  can  buy  one  share  of  its  stock  at  pleasure,  why  may 
it  not  buy  every  share?  If  the  right  of  a  corporation  to  purchase 
its  own  stock  at  pleasure  exists  and  is  unlimited,  where  is  the  pro- 
vision intended  for  the  benefit  of  creditors?  This  is  not  the  security 
to  which  the  constitution  invites  the  creditors  of  corporations.  I 
am  aware  that  the  amount  of  stock  required  to  be  issued  is  not 
fixed  by  the  constitution  or  by  statute,  and  also  that  provision  is 
made  by  statute  for  the  reduction  of  the  capital  stock  of  corpora- 
tions ;  but  of  these  matters  creditors  are  bound  to  take  notice.  They 
have  a  right,  however,  to  assume  that  stock  once  issued,  and  not 
called  back  in  the  manner  provided  by  law,  remains  outstanding 
in  the  hands  of  stockholders  liable  to  respond  to  creditors  to  the 
extent  of  the  individual  liability  prescribed.  In  this  view  it  matters 
not  whether  the  stock  purchased  by  the  corporation  that  issued  it 
becomes  extinct  or  is  held  subject  to  be  reissued.  It  is  enough  to 
know  that  the  corporation,  as  purchaser  of  its  own  stock,  does  not 
afford  to  creditors  the  security  intended.  And  surely,  if  the  law 
forbids  the  organization  of  a  corporation  without  stock  because  the 
required  security  is  not  furnished,  it  cannot  be  that  having  brought 
the  corporation  into  existence,  it  invests  it  with  power  to  assume  at 
pleasure  the  identical  character  or  relation  to  the  public  that  was 
an  insurmountable  objection  to  the  giving  of  corporate  existence  in 
the  first  place. 


Trevor  and  Another,  Appellants,  v,  Whitworth  and  Another, 

Respondents.^ 

Lazv  Reports,  12  Appeal  Cases  409  (1887). 

Appeal  from  a  decision  of  the  Court  of  Appeals. 

James  Schofield  &  Sons,  Limited,  were  incorporated  in  1865 
under  the  Companies  Act  1862,  with  a  capital  of  £150,000  in  15,000 
shares  of  £10  each.  The  objects,  as  stated  in  the  memorandum 
of  association,  were  to  acquire  and  carry  on  the  business  of  certain 
flannel  manufacturers,  and  any  other  businesses  and  transactions 
which  the  company  might  consider  to  be  in  any  way  conducive  or 

'  Facts  abridged. 
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auxiliary  thereto,  or  proper  to  be  carried  on  in  connection  there- 
with. 

The  company  having  in  1884  gone  into  liquidation  in  the  Court  of 
Chancery  of  the  County  Palatine  of  Lancaster,  a  claim  was  made 
against  the  company  by  the  respondents,  as  executors  of  Whitworth, 
a  deceased  stockholder,  for  the  balance  of  the  price  of  Whitworth's 
shares  sold  by  the  executors  to  the  company  in  1880,  and  not  wholly 
paid  for.  The  circumstances  under  which  the  purchase  in  question 
and  other  purchases  by  the  company  of  its  own  shares  were  effected 
are  stated  in  the  judgments. 

A  summons  having  been  taken  out  by  the  appellants,  the  official 
liquidators,  to  determine  whether  the  claim  ought  to  be  allowed,  the 
vice-chancellor  of  the  county  Palatine  made  an  order  declaring  that, 
without  prejudice  to  any  claim  by  the  claimants  against  any  persons 
other  than  the  liquidators  and  the  company,  the  claim  against  the 
company  ought  not  to  be  allowed. 

The  Court  of  Appeals  (Cotton,  Bowen,  and  Fry,  L.-  JJ.)  re- 
versed this  decision  and  allowed  the  claim.  Against  this  decision 
the  liquidators  now  appealed.  The  only  question  material  to  this 
report  being  the  general  question,  whether  such  a  company  can  pur- 
chase its  own  shares,  the  arguments  on  the  other  points  are  omitted. 

Herschell,  L.  :  My  Lords,  three  questions  are  raised  by  this 
appeal:  First,  whether  certain  shares  in  James  Schofield  &  Sons, 
Limited,  were  purchased  by  G.  W.  Schofield  on  his  own  account,  or 
as  agent  for  the  company;  secondly,  whether,  assuming  that  they 
were  purchased  for  the  company,  and  that  the  company  had  power 
to  buy  its  own  shares,  the  purchase  had  taken  place  in  accordance 
with  the  articles  of  association;  and  thirdly,  whether  the  company 
had  power  to  purchase  the  shares. 

James  Schofield  &  Sons,  Limited,  was  incorporated  under  the 
Companies  Acts  on  the  31st  of  May,  1865,  with  a  capital  of 
£150,000  in  15,000  shares  of  iio  each.  At  an  extraordinary  general 
meeting  of  shareholders  of  the  company  on  the  6th  of  May,  1884, 
it  was  resolved  that  the  company  should  be  wound  up  voluntarily, 
and  on  the  15th  of  May  following  it  was  ordered  by  the  vice-chan- 
cellor of  the  county  Palatine  that  the  voluntary  winding-up  should 
be  continued  under  the  supervision  of  the  court. 

By  an  affidavit  filed  on  the  ist  of  October,  1884,  the  respondents 
claimed  from  the  company  in  the  winding-up  £2873  ^^s.  A  sum- 
mons was  taken  out  by  the  appellants  for  the  purpose  of  deter- 
mining whether  this  claim  ought  to  be  allowed.  Upon  the  hearing 
of  this  summons  the  claim  was  rejected  by  the  vice-chancellor,  but, 
upon  appeal,  this  decision  was  reversed. 

2^ 


402  Trevor  v.  Whitworth.  [chap.  iv. 

On  the  I  St  of  May,  1880,  G.  W.  Schofield  bought  from  the 
respondents,  who  were  the  executors  of  Robert  Whitworth,  a  de- 
ceased shareholder,  533  shares  in  the  company  (twenty-eight  fully 
paid  up,  500  with  i6  paid,  and  five  with  £5  paid)  for  the  price  of 
^3305,  the  purchase-money  to  be  paid  within  three  years  then  next, 
at  such  time  as  the  buyers  should  appoint,  and  interest  at  5  per 
cent,  to  be  paid  by  the  buyers  until  completion.  Interest  was  ac- 
cordingly paid  in  the  meantime,  and  on  the  3d  of  May,  1883,  a  trans- 
fer of  the  shares  was  executed  by  the  vendors  and  G.  W.  Schofield. 

On  the  5th  of  May  a  receipt  Was  given  to  G.  W.  Schofield  for 
the  sum  of  £3305  for  shares  bought.  But  £505  only  having  been 
in  fact  paid,  a  promissory  note  was  on  the  same  day  given  to  the 
appellants  for  £2800  "  deposited  on  loan  at  5  per  cent,  per  annum, 
interest  from  date."  This  was  signed  "  for  J.  Schofield  &  Sons, 
Limited.     G.  W.  Schofield,  directors." 

I  pass  now  to  the  main  question  in  this  case,  which  is  one  o£ 
great  and  general  importance,  whether  the  company  had  power  to 
purchase  the  shares.  The  result  of  the  judgment  in  the  court  below 
is  certainly  somewhat  startling.  The  creditors  of  the  company 
which  is  being  wound  up,  who  have  a  right  to  look  to  the  paid-up 
capital  as  the  fund  out  of  which  their  debts  are  to  be  discharged, 
find  coming  into  competition  with  them  persons  who,  in  respect  only 
of  their  having  been,  and  having  ceased  to  be,  shareholders  in  the 
company,  claim  that  the  company  shall  pay  to  them  a  part  of  that 
capital.  The  memorandum  of  association,  it  is  admitted,  does  not 
authorize  the  purchase  by  the  company  of  its  own  shares.  It  states, 
as  the  objects  for  which  the  company  is  established,  the  acquiring 
certain  manufacturing  businesses  and  the  undertaking  and  carrying 
on  the  businesses  so  acquired,  and  any  other  business  and  trans- 
action which  the  company  consider  to  be  in  any  way  auxiliary 
thereto,  or  proper  to  be  carried  on  in  connection  therewith. 

It  cannot  be  questioned,  since  the  case  of  Ashbury  Railway  Car- 
riage and  Iron  Co,  v.  Riche,  Law  Rep.  7  H.  L.  653,  that  a  com- 
pany cannot  employ  its  funds  for  the  purpose  of  any  transactions 
which  do  not  come  within  the  objects  specified  in  the  memorandum, 
and  that  a  company  cannot  by  its  articles  of  association  extend 
its  power  in  this  respect.  These  propositions  are  not  and  could 
not  be  impeached  in  the  judgments  of  the  Court  of  Appeal,  but 
it  is  said  to  be  settled  by  authority,  that  although  a  company  could 
not  under  such  a  memorandum  as  the  present,  by  articles  authorize 
a  trafficking  in  its  own  shares,  it  might  authorize  the  board  to  buy 
its  shares  "  whenever  they  thought  it  desirable  for  the  purpose  of 
the  company,"  or  "  in  cases  where  it  was  incidental  to  the  legiti- 
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mate  objects  of  the  company  that  it  should  do  so."  The  former 
is  Lord  Justice  Cotton's  expression;  the  latter  that  of  Lord  Justice 
Bowen. 

The  Companies  Act  of  1862  requires  (sec.  8)  that  in  the  case 
of  a  company  where  the  liability  of  the  shareholders  is  limited, 
the  memorandum  shall  contain  the  amount  of  the  capital  with  which 
the  company  proposes  to  be  registered,  divided  into  shares  of  a 
certain  fixed  amount;  and  provides  (sec.  12)  that  such  a  company 
may  increase  its  capital  and  divide  it  into  shares  of  larger  amount 
than  the  existing  shares,  or  convert  its  paid-up  shares  into  stock, 
but  that  "  save  as  aforesaid,  no  alteration  shall  be  made  by  any 
company  in  the  conditions  contained  in  its  memorandum  of 
association." 

What  is  the  meaning  of  the  distinction  thus  drawn  between  a 
company  without  limit  on  the  liability  of  its  members  and  a  com- 
pany where  the  liability  is  limited,  but,  in  the  latter  case,  to  assure 
to  those  dealing  with  the  company  that  the  whole  of  the  subscribed 
capital,  unless  diminished  by  expenditure  upon  the  objects  defined 
by  the  memorandum,  shall  remain  available  for  the  discharge  of 
its  liabilities?  The  capital  may,  no  doubt,  be  diminished  by  ex- 
penditure upon  and  reasonably  incidental  to  all  the  objects  speci- 
fied. A  part  of  it  may  be  lost  in  carrying  on  the  business  opera- 
tions authorized.  Of  this  all  persons  trusting  the  company  are 
aware,  and  take  the  risk.  But  I  think  they  have  a  right  to  rely, 
and  were  intended  by  the  legislature  to  have  a  right  to  rely,  on  the 
capital  remaining  undiminished  by  any  expenditure  outside  these 
limits,  or  by  the  return  of  any  part  of  it  to  the  shareholders. 

Experience  appears  to  have  shown  that  circumstances  might 
occur  in  which  a  reduction  of  the  capital  would  be  expedient. 
Accordingly,  by  the  act  of  1867  provision  was  made  enabling  a 
company  under  strictly  defined  conditions  to  reduce  its  capital. 
Nothing  can  be  stronger  than  these  carefully-worded  provisions  to 
show  how  inconsistent  with  the  very  constitution  of  a  joint-stock 
company,  with  limited  liability,  the  right  to  reduce  its  capital  was 
considered  to  be. 

Let  me  now  invite  your  Lordship's  attention  to  the  facts  of  the 
present  case.  The  company  bad  purchased,  prior  to  the  date  of 
the  liquidation,  no  less  than  4,142  of  its  own  shares ;  that  is  to  say, 
considerably  more  than  a  fourth  of  the  paid-up  capital  of  the  com- 
pany had  been  either  paid,  or  contracted  to  be  paid,  to  shareholders, 
in  consideration  only  of  their  ceasing  to  be  so.  I  am  quite  unable 
to  see  how  this  expenditure  was  incurred  in  respect  of  or  as  inci- 
dental to  any  of  the  objects  specified  in  the  memorandum.    And, 
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if  not,  I  have  a  difficulty  in  seeing  how  it  can  be  justified.  If  the 
claim  under  consideration  can  be  supported,  the  result  would  seem 
to  be  this,  that  the  whole  of  the  shareholders,  with  the  exception 
of  those  holding  seven  individual  shares,  might  now  be  claiming 
payment  of  the  sums  paid  upon  their  shares  as  against  the  creditors, 
who  had  a  right  to  look  to  the  moneys  subscribed  as  the  source 
out  of  which  the  company's  liabilities  to  them  were  to  be  met. 
And  the  stringent  precautions  to  prevent  the  reduction  of  the  capital 
of  a  limited  company,  without  due  notice  and  judicial  sanction,  would 
be  idle  if  the  company  might  purchase  its  own  shares  wholesale, 
and  so  effect  the  desired  result.  I  do  not  think  it  was  disputed 
that  a  company  could  not  enter  upon  such  a  transaction  for  the 
purpose  of  reducing  its  capital,  but  it  was  suggested  that  it  might 
do  so,  if  that  were  not  the  object,  but  it  was  considered  for  some 
other  reason  desirable  in  the  interest  of  the  company  to  do  so. 
To  the  creditor,  whose  interests,  I  think,  sections  8  and  12  of  the 
Companies  Act  were  intended  to  protect,  it  makes  no  difference 
what  the  object  of  the  purchase  is.  The  result  to  him  is  the  same. 
The  shareholders  receive  back  the  moneys  subscribed,  and  there 
passes  into  their  pockets  what  before  existed  in  the  form  of  cash 
in  the  coffers  of  the  company,  or  of  buildings,  machinery,  or  stock 
available  to  meet  the  demands  of  the  creditors. 

What  was  the  reason  which  induced  the  company  in  the  present 
case  to  purchase  its  shares?  If  it  was  that  they  might  sell  fhem 
again,  this  would  be  a  trafficking  in  the  shares,  and  clearly  unau- 
thorized. If  it  was  to  retain  them,  this  would  be  to  my  mind  an 
indirect  method  of  reducing  the  capital  of  the  company.  The  only 
suggestion  of  another  motive  (and  it  seems  to  me  to  be  a  suggestion 
unsupported  by  proof)  is  that  this  was  intended  to  be  a  family 
company,  and  that  the  directors  wanted  to  keep  the  shares  as  much 
as  possible  in  the  hands  of  those  who  were  partners,  or  who  were 
interested  in  the  old  firm,  or  of  those  persons  whom  the  directors 
thought  they  would  like  to  be  among  this  small  number  of  share- 
holders. I  cannot  think  that  the  employment  of  the  company's 
money  in  the  purchase  of  shares  for  any  such  purpose  was  legiti- 
mate. The  business  of  the  company  was  that  of  manufacturers 
of  flannel.  In  what  sense  was  the  expenditure  of  the  company's 
money  in  this  way  incidental  to  the  carrying  on  of  such  a  business, 
or  how  could  it  secure  the  end  of  enabling  the  business  to  be  more 
profitably  or  satisfactorily  carried  on?  I  can  quite  understand 
that  the  directors  of  a  company  may  sometimes  desire  that  the 
shareholders  should  not  be  numerous,  and  that  they  should  be  per- 
sons likely  to  leave  them  with  a  free  hand  to  carry  on  their  opera- 
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tions.  But  I  think  it  would  be  most  dangerous  to  countenance  the 
view  that,  for  reasons  such  as  these,  they  could  legitimately  expend 
the  moneys  of  the  company  to  any  extent  they  please  in  the  pur- 
chase of  its  shares.  No  doubt  if  certain  shareholders  are  disposed 
to  hamper  the  proceedings  of  the  company,  and  are  willing  to  sell 
their  shares,  they  may  be  bought  out;  but  this  must  be  done  by 
persons,  existing  shareholders  or  others,  who  can  be  induced  to 
purchase  the  shares,  and  not  out  of  the  funds  of  the  company. 

It  is  urged  that  the  views  I  have  expressed  are  inconsistent  with 
the  forfeiture  and  surrender  of  shares  in  a  company.  I  do  not 
think  so.  The  forfeiture  of  shares  is  distinctly  recognized  by  the 
Companies  Act,  and  by  the  articles  contained  in  the  schedule,  which 
in  the  absence  of  other  provisions  regulate  the  management  of  a 
limited  liability  company.  It  does  not  involve  any  payment  by  the 
company,  and  it  presumably  exonerates  from  future  liability  those 
who  have  shown  themselves  unable  to  contribute  what  is  due  from 
them  to  the  capital  of  the  company.  Surrender  no  doubt  stands 
on  a  different  footing.  But  it  also  does  not  involve  any  payment 
out  of  the  funds  of  the  company.  If  the  surrender  were  made  in 
consideration  of  any  such  payment  it  would  be  neither  more  nor 
less  than  a  sale,  and  open  to  the  same  objections.  If  it  were  ac- 
cepted in  a  case  when  the  company  were  in  a  position  to  forfeit 
the  shares,  the  transaction  would  seem  to  me  perfectly  valid.  There 
may  be  other  cases  in  which  a  surrender  would  be  legitimate.  As 
to  these  I  would  repeat  what  was  said  by  the  late  Master  of  the 
Rolls  in  In  re  Dronfield,  etc.  Co,,  17  Ch.  D.  76:  "It  is  not  for 
me  to  say  what  the  limits  of  surrender  are  which  are  allowable 
under  the  act,  because  each  case  as  it  arises  must  be  decided  upon 
its  own  merits." 

I  move  your  Lordships  that  the  judgment  appealed  from  be  re- 
versed, and  the  judgment  of  the  Vice-Chancellor  restored,  and  that 
the  respondents  do  pay  to  the  appellants  the  costs  in  the  Court  of 
Appeal  and  in  this  House,  and  do  repay  to  the  appellants  any 
moneys  and  costs  received  from  them. 


IX.  Power  to  Take  and  Hold    Stock  in  Another  Corporation. 

The  Central  Railroad  Co.  v.  Collins.^ 

40  Georgia  Reports  583. 

McCay,  J.     *    *    *     3.  The  real  question  in  this  case  is  as  to 
the  power  of  these  two  companies  under  their  charters,  each  of 

*The  facts  sufficiently  appear  in  the  opinion,  of  which  a  part  only  is  given. 
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which  defines  the  object  of  the  incorporation  to  undertake  the  man- 
agement of  not  only  a  wholly  new  enterprise  from  that  set  forth 
in  the  charter,  but  an  enterprise  chartered  by  the  legislature  evi- 
dently in  rivalry  with  these  two  roads. 

4.  The  question  then  before  us  is  simply  this:  Has  the  Central 
Railroad  Co.,  under  its  charter,  after  its  banking  powers  have 
ceased,  the  right  to  make  a  contract  with  the  city  of  Savannah  by 
which  it  shall  become  the  owner  of  12,383  shares  of  the  Atlantic 
&  Gulf  Railroad,  a  road  running  also  from  Savannah  to  the  in- 
terior of  the  state,  to  wit;  to  Bainbridge  on  the  Flint  river.  The 
right  to  make  this  contract  is  denied  by  Mr.  Collins,  Mr.  Hull  and 
others,  stockholders  in  the  Central  Railroad  and  Southwestern 
Railroad  companies,  who  do  not  consent  to  the  same,  and  insist 
upon  it  that  it  is  a  violation  of  their  rights  under  the  charter  for 
two  reasons:  First,  that  it  is  a  contract  ultra  vires,  beyond  the 
powers  granted  in  the  charter.  Second,  that  it  is  a  contract  con- 
trary to  the  public  policy  of  the  state,  and  therefore  void. 

It  is  replied  to  this  that  the  bill  and  answer  show  that  the 
Atlantic  &  Gulf  Railroad  Co.  is  so  managing  its  affairs,  in  carry- 
ing freights  at  ruinous  rates  from  Bainbridge,  as  materially  to 
injure  the  Central  Railroad  Co.,  and  that  the  intent  of  this  con- 
tract is  merely  to  enable  the  Central  Railroad  Co.  to  protect  itself; 
that  it  is,  in  truth,  necessary  for  self-preservation,  and  that  the 
power  to  make  it  is  desirable,  from  its  expressly  granted  power  to 
maintain  its  own  road,  that  the  power  granted  in  the  charter  to 
"  have,  purchase,  receive,  possess,  enjoy,  and  retain  to  them,  and 
to  their  successors,  lands,  rents,  tenements,  goods,  chattels,  and 
effects,  of  whatsoever  kind,  nature,  and  quality  the  same  may  be, 
and  the  same  to  sell,  grant,  demise,  alien,  or  dispose  of,"  is  an  in- 
definite grant  to  purchase  and  hold  any  kind  of  property  whatso- 
ever, and  that  this  was  so  contemplated  by  the  charter,  because 
the  power  to  purchase  and  hold  lands  is  by  a  proviso  restricted 
to  such  lands  as  it  may  acquire,  in  satisfaction  of  debts  due  it,  and 
such  as  may  be  necessary  and  proper  for  laying,  building,  and  sus- 
taining the  railroad. 

At  first  blush,  this  position  seems  a  very  strong  one;  but  upon 
a  close  examination  of  the  whole  section  in  which  these  words 
are  found,  and  especially  upon  viewing  them  in  the  light  of  the  long 
and  well-established  rules  for  the  construction  of  acts  of  incorpora- 
tion, the  argument  will  appear  more  specious  than  sound. 

5.  The  words  immediately  preceding  those  relied  on  are:  "For 
the  purpose  of  laying,  building  and  making  a  railroad  communi- 
cation from  the  city  of  Savannah  to  the  interior  of  the  State," 
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the  subscribers,  etc.,  "are  made  capable  and  able  in  law,  to  have, 
purchase,  receive,  possess  and  enjoy  lands,  rents,"  etc.,  etc.  The 
purposes  of  the  charter  are  to  enable  the  company  to  build  and 
maintain  the  railroad,  and  it  is  for  this  purpose,  and  for  this  pur- 
pose only,  any  of  its  powers  are  granted.  For  this  purpose  it 
may  acquire  and  hold  any  kind  of  property  whatsoever,  but  for 
any  other  purpose  it  cannot  only  not  acquire  any  kind  of  property, 
but  the  company  itself  has  no  existence  whatever.  These  are  the 
words  of  the  charter.  Nor  is  there  anything  in  this  detailed  speci- 
fication of  the  things  which  the  company  may  own  and  possess  that 
at  all  enlarged  the  purposes  for  which  it  may  own  and  possess 
them.  Even  without  these  words  the  company  would  have  just 
the  same  powers.  Every  corporation  "  for  the  purposes  declared 
by  the  charter,"  might,  by  the  common  law,  hold  and  possess  any 
kind  of  real  and  personal  property,  and  make  any  kind  of  a  con- 
tract whatsoever.  Angell  &  Ames  on  Corporations,  125,  251.  But 
for  any  other  purpose  it  could  hold  nothing,  and  could  make  no 
contract  of  any  kind.  Angell  &  Ames  on  Corporations,  251,  252. 
Nor  is  there  anything  in  the  proviso  limiting  the  quantity  of  real 
property  which  the  company  may  purchase  and  hold  which  enlarges 
the  objects  and  purposes  for  which  the  company  may  purchase,  hold 
and  sell  any  kind  and  amount  of  personal  property.  The  real  estate 
which  it  may  hold  is  limited  in  quantity,  the  personal  is  not. 

It  is  true  that  the  restraining  words  as  to  real  estate  are  them- 
selves very  broad,  to  wit,  "  Shall  not  hold  more  real  estate  than 
may  be  necessary  and  proper  for  the  purpose  of  laying,  building, 
and  sustaining  said  railroad;"  but  the  fact  that  the  legislature 
added  other  words,  to  wit,  "And  such  as  shall  be  bona  fide,  mort- 
gaged or  conveyed  to  it  in  satisfaction  of  debts,"  etc.,  shows  con- 
clusively that  the  words  *'  building,  laying,  and  sustaining  "  in  the 
proviso,  were  intended  to  confine  the  company  in  its  purchase  and 
holding  of  real  estate  to  such  as  was  necessary  to  lay  the  track  upon, 
build  the  usual  offices,  stations,  shops,  and  depots  upon,  etc.,  and 
not  in  the  enlarged  sense  in  which  they  are  used  in  declaring  the 
purpose  for  which  the  charter  is  granted. 

To  give  to  these  latter  words  the  meaning  contended  for,  tg  wit, 
that  they  enlarge  the  powers  granted  as  to  personal  property,  in- 
definitely, so  that  the  company  may  purchase  and  hold  personal 
property  for  any  purpose,  would  be  to  make  the  Central  Railroad 
and  Banking  Company  a  corporation  for  any  purpose  whatever.  It 
might,  with  the  same  reason,  own  steamships,  take  contracts  for 
house-building,  buy  and  sell  cotton,  open  commission  houses,  keep 
hotels,  buy  and  sell  fancy  stocks,  or  engage  in  any  business  or 
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enterprise  whatever,  that  the  cupidity  of  its  directors,  or  their 
fancy  or  their  foUy  might  suggest  to  them.  It  is  either  confined  in 
all  its  powers  to  the  purposes  and  objects  for  which  the  charter  is 
granted,  or  it  is  confined  to  any  particular  purpose  whatever,  save 
that  it  shall  not  hold  more  than  a  certain  quantity  of  real  estate. 
Either  the  Central  Railroad  Co.  is,  like  other  corporations,  limited 
in  the  enterprises  which  it  may  undertake  and  the  property  which 
it  may  possess  and  the  contracts  which  it  may  make,  to  such  as 
come  fairly  within  the  scope  and  purposes  of  the  charter,  or  it  is 
without  any  limit  at  all,  and  the  legislature  of  1835  ^^^  httn  guilty 
of  the  folly  of  granting  a  charter,  indefinite  in  duration,  with  an 
immense  capital,  and  capable,  if  it  so  desires,  of  engaging  in  any 
enterprise  it  pleases.  I  cannot  so  construe  this  charter.  The  very 
first  words  of  it  define  and  limit  the  purposes  and  objects  for  which 
all  its  powers  are  given,  and  the  24th  section  expressly  provides 
that  after  its  banking  powers  have  ceased,  it  shall  only  "be  and 
remain  incorporate  and  vested  as  to  its  own  works,  with  the  estates, 
rights,  powers,  and  privileges  granted  by  the  act." 

But  it  is  said  that  the  power  to  purchase  this  stock  is  derivable 
from  the  power  expressly  given  to  "  maintain  the  road ;"  that  it  is 
necessary  for  the  self-preservation  of  the  road,  and  arises  by  im- 
plication from  the  very  purposes  and  objects  for  which  the  charter 
was  granted.  The  basis  of  this  argument  is  that  it  is  necessary 
for  the  "  maintaining  "  of  the  Central  Railroad,  that  it  shall  take  a 
decided  part  in  the  "  management  and  maintaining  "  of  the  Atlantic 
&  Gulf  Railroad,  and  as  by  the  admitted  rules  of  the  common 
law,  a  corporation  may  make  all  contracts  necessary,  either  directly 
or  incidentally,  to  enable  it  to  effect  the  purposes  of  its  creation, 
therefore  it  has  the  power  to  purchase  enough  of  the  stock  of  the 
Atlantic  &  Gulf  Railroad  to  enable  it  to  protect  itself  by  controlling 
the  unwise  management  of  the  Atlantic  &  Gulf  Railroad. 

The  purposes  of  the  charter  of  the  Central  Railroad  are  the  "  lay- 
ing, building,  and  making"  the  road.  The  words  of  the  charter 
do  not  in  express  terms  include  the  "  maintaining  and  sustaining  " 
it,  but  we  do  not  doubt  they  are  included,  since  the  "  maintaining 
and  sustaining "  are  necessary  to  the  very  objects  of  the  grant. 
But  what  does  a  grant  to  maintain  and  sustain  a  railroad  include? 
Can  it  in  any  fair  sense  be  construed  to  authorize  the  engaging  in 
any  enterprise  which  will  extend  the  business  or  lessen  the  rivalries 
of  the  company?  If  this  be  so,  the  whole  doctrine  so  frequently 
and  so  emphatically  stated  in  the  books  and  decisions  is  a  sham. 
The  "  maintaining  and  sustaining "  of  the  road  has  reference  to 
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keeping  it  in  repairs,  supplying  it  with  machinery,  and  such  like 
acts,  and  not  to  projects  for  extending  its  business,  by  schemes  and 
enterprises  not  contemplated  and  expressed  in  clear,  unambiguous 
terms,  by  the  charter  itself. 

Every  charter  of  a  private  corporation  is  a  contract,  first  be- 
tween the  state  and  the  corporation  —  to  which  each  is  solemnly 
bound  —  the  state  that  it  will  not  impair  the  obligation,  the  cor- 
poration that  it  will  perform  the  objects  of  its  incorporation  and 
keep  within  the  powers  granted  to  it  (4th  Wheaton,  518)  ;  sec- 
ondly, between  the  stockholders  themselves.  The  stockholders  are 
bound  to  consent  to  the  management  of  the  affairs  of  the  corpora- 
tion by  the  majority,  and  by  the  by-laws  which  that  majority  makes. 
And  the  whole,  on  the  other  hand,  agree  with  each  other,  that  they 
will  apply  the  funds  of  the  company  to  the  objects  and  purposes  of 
the  charter,  and  not  otherwise.  Young  v.  Harrison,  6  Ga.  R.  130. 
Both  as  to  the  state  and  between  the  corporators,  the  law  of  this 
contract  is  the  charter.  The  state  has  granted  to  it  no  rights,  and 
the  individual  stockholders  have  clothed  it  with  no  rights  except 
such  as  are  clearly  and  expressly  set  down  in  the  charter.  13  Penn. 
133;  28  Penn.  352;  18  Howard,  341. 

Corporators  are  too  apt  to  forget  this  fundamental  law  of  their 
being.  In  the  daily  habit  of  transacting  business,  in  the  name  of 
the  company  as  though  it  were  an  individual,  they  are  apt  to  slide 
into  the  notion  that  a  corporation  is  an  individual  in  all  respects, 
so  far  as  business  matters  are  concerned. 

But  a  corporation  is  a  mere  creature  of  the  law,  and  only  exists 
at  all  for  the  purposes  declared  in  its  charter,  and  has  absolutely 
no  powers  but  those  which  the  law  confers  upon  it.  It  is  a  creature 
of  the  law,  and  in  the  very  nature  of  things  is  just  what  the  law 
makes  it,  no  more,  no  less;  and  by  the  word  law  here,  I  do  not 
mean  the  general  law  which  regulates  the  powers  of  persons,  but 
the  act  of  incorporation,  the  charter,  the  constitution. 

There  are  certain  general  rules  which  have,  time  out  of  mind, 
been  adopted  by  the  courts  in  their  investigation  of  the  powers  of 
incorporations,  that  it  may  be  well  to  notice,  i.  As  a  corporation 
is  the  mere  creature  of  the  act  of  incorporation,  it  has  no  other 
powers  except  such  as  are  in  said  act  expressly  granted;  or  are 
necessary  to  effect  the  ends  and  objects  of  its  existence.  2.  Char- 
ters being  private  acts,  or  rather  contracts  between  the  public  and 
individuals,  the  charter  is  to  be  strictly  construed,  nothing  is  to  be 
taken  by  intendment  or  inference.  Being  a  creature  of  the  law,  it 
is  made  up  of  just  such  rights  as  its  charter  gives  it ;  not  that  every 
power  which  it  possesses  must  be  granted  in  detail,  but  it  is  confined 
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in  its  operations  to  the  objects  and  purposes  expressly  set  forth 
in  its  charter,  and  it  can  undertake  no  other  enterprise  than  is  there 
expressly  mentioned.  Frederick  et  al,  v.  City  Council  of  Augusta, 
5  Ga.  561 ;  Mayor,  etc,  v.  Macon  &  W,  R.  R,  Co.,  7  Ga.  221 ;  8 
Ga.  23;  9  Ga.  213;  Winter  v.  Mus.  R.  R,,  11  Ga.  438. 

The  books  are  full  of  decisions  in  illustration  of  these  positions. 
In  the  case  of  the  East  Anglian  Railroad  Co.  v.  East.  Count.  Rail- 
road  Co.,  7  English  Law  and  Equity  Reports,  505,  the  charter  was 
for  the  "  purpose  of  making  and  maintaining "  a  particular  rail- 
way. The  company  had  leased  another  railway,  and  had  cove- 
nanted to  pay  the  costs  of  soliciting  bills  then  pending  in  Parliament, 
by  which  the  other  railway  should  have  power  to  make  extensions 
and  branches,  and  the  action  was  for  a  breach  of  the  covenant  to 
pay  said  costs.  Jervis,  Ch.  J.,  in  deciding  the  case,  says :  "  It  is 
clear  the  defendants  have  a  limited  authority  only,  and  are  a  cor- 
poration only  for  the  purpose  'of  making  and  maintaining*  the 
railway  sanctioned  by  the  act,  and  that  their  funds  cannot  be  applied 
for  any  other  purpose  than  that  directed  by  the  act.  Indeed,  it 
is  not  contended  that  a  company  so  constituted  can  engage  in  new 
trades  not  contemplated  by  their  act,  but  it  said  that  they  may  em- 
bark in  other  undertakings,  however  various,  provided  the  object 
of  the  directors  be  to  increase  the  profit  of  their  own  railway. 
This  is  in  truth  the  same  proposition  in  another  form;  if  the  com- 
pany cannot  carry  on  a  new  trade,  because  it  is  not  contemplated 
by  the  act,  they  cannot  embark  in  other  undertakings  not  sanctioned 
by  the  act  merely  because  they  hope  the  speculation  may  ultimately 
benefit  the  stockholders." 

In  Wood  v.  GreewuUle  and  Raleigh  Plank  Road  Co.,  3  Jones' 
Equity,  N.  C.  Rep.  183,  when  a  company  was  chartered  "to  build 
a  plank  road  from  Greenville  to  Raleigh,"  the  court  at  the  suit  of 
a  stockholder  restrained  the  company  from  using  the  funds  of  the 
company  to  buy  stages  and  horses  to  establish  a  mail  route  over 
the  road. 

In  Coleman  v.  Eastern  Counties  Railway,  6  English,  Railroad 
Cases,  573,  it  was  held  that  the  directors  of  a  company  have  no 
right  to  pledge  the  funds  of  the  company  in  support  of  any  project 
not  pointed  out  by  their  charter,  although  such  project  may  tend 
to  increase  the  traffic  upon  the  railway  though  a  majority  of  the 
stockholders  may  have  consented  and  the  object  be  not  contrary 
to  public  policy. 

In  the  case  of  Solomons  v.  Lang,  14th  Jurist,  for  December,  1840, 
the  company  had  power  by  its  charter  to  "  build  and  maintain  "  a 
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railway.  In  a  certain  legal  and  legitimate  way,  under  the  charter, 
the  company  became  possessed  of  certain  shares  in  another. railway. 
Subsequently,  it  undertook  to  purchase  other  shares  in  the  same 
company.  Lord  Langdale,  M.  R.,  held  that  this  was  an  unauthor- 
ized application  of  the  funds  of  the  company. 

This  court,  in  Mayor,  etc,  v.  Macon  &  Western  Railroad,  7  Ga. 
221,  held  that  it  was  not  in  the  power  of  the  Macon  &  Western 
Railroad,  chartered  to  carry  passengers,  etc.,  from  Macon  to  At- 
lanta, to  undertake  to  transport  produce  through  Macon,  across 
the  bridge,  to  the  Central  Railroad  depot. 

In  Merritt  v.  The  Shrewsbury  and  Chester  Railway,  the  company 
undertook  to  improve  the  navigation  of  the  river  Dee,  upon  which, 
by  their  charter,  they  had  wharves  and  warehouses,  and  upon  which 
also  came  much  of  the  freight  carried  upon  the  road,  but  the  court 
held  such  an  undertaking  ultra  vires,  3  Eng.  L.  &  E.  R.  149.  In 
i6th  English  Law  and  Equity  Reports,  180,  it  was  held  that  a  rail- 
road company  could  not  contract  to  pay  the  expenses  of  a  manag- 
ing committee  of  a  new  railway  company  in  application  to  Parlia- 
ment for  a  charter.  See  also  E,  A,  RR,  Co.  v.  The  Eastern  Co, 
Railway  Co,,  21  L.  Rep.  (N.  S.),  and  the  court  say  they  are  a  cor- 
poration only  for  the  purpose  of  making  and  maintaining  the  East. 
Co.  Railway,  and  they  cannot  engage  in  a  new  trade.  See,  also,  10 
Beavan,  i ;  6  Railway  Cases,  152;  43  N.  H.  5115. 

These  cases  all  proceed  upon  the  well-established  principle  that 
a  corporation  has  no  powers  except  those  expressly  granted  by  its 
charter,  and  such  as  are  necessary  to  the  declared  objects  of  the 
grant;  that  the  charter  is  to  be  strictly  construed,  and  that  the 
capital  stock,  credit,  and  property  of  every  kind  are  to  be  used 
solely  for  the  purposes  and  objects  of  the  charter.  So  long  as  a 
company  confines  itself  within  the  "  purposes  and  objects  declared 
by  the  charter,"  the  courts  will  sustain  it,  but  when  it  undertakes 
new  and  distinct  enterprises  not  declared  in  the  charter,  under  a 
pretense  that  they  are  in  furtherance  of  the  declared  design,  the 
courts  will  restrain  them.  The  power  to  do  acts  and  make  con- 
tracts necessary  to  enable  a  corporation  to  answer  the  ends  of  its 
creation,  like  the  express  grants  of  power,  is  also  to  be  strictly  con- 
strued, and  is  limited  by  all  the  cases  and  by  the  general  principles 
of  all  the  books,  with  this  qualification,  that  even  for  this  purpose 
it  cannot  engage  in  any  new  and  distinct  enterprise,  involving  new 
risks  to  its  stockholders,  and  not  fairly  within  the  terms  of  the 
original  grant.  18  How.  341,  485 ;  2  Russ.  &  My.  480,  470;  4  Rail- 
way Cases,  492;  7  Hare  Chan.  R.  114;  4  My.  &  Craig,  134;  i  Ed- 
wards, 84;  22  N.  Y.  274;  13  Eng.  Law  and  Equity,  513;  4  Russ. 
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562;  I  Black  (U.  S.),  449.  The  purchase  of  stock  in  another 
railroad  company  with  intent  to  hold  it,  and  especially,  as  is  ad- 
mitted by  the  answer  in  this  case,  with  intent  to  use  the  power  thus 
acquired  to  secure  an  interest  in  the  management,  either  for  good 
or  evil,  of  the  road,  seems  to  come  exactly  within  the  principles 
which  we  have  deduced  from  an  unbroken  series  of  decisions  both 
in  England  and  in  this  country. 

If  the  Central  Railroad  Co.  may  lawfully  buy  12,383  shares  in 
this  road,  it  may  lawfully  buy  all  the  shares,  become  the 
owner  of  the  road,  and  thus,  without  any  grant  from  the 
state  of  Georgia,  this  company  may  have  power  to  manage 
and  maintain  two  railroads  from  Savannah  to  the  interior 
of  the  state.  Nay,  the  same  principles  precisely  which  would 
derive  from  its  charter  this  power,  would  authorize  it  to 
become  the  owner  of  every  railroad  in  the  state,  and  of  every  other 
corporation  and  enterprise  in  the  state,  the  management  of  which 
may  in  any  way  affect  the  interest  of  the  Central  Railroad  Co.  We 
do  not  think  the  stockholders  of  the  Central  Railroad  Co.,  by  their 
subscription,  bound  themselves  to  any  such  indefinite  and  unlimited 
enterprise.  They  contracted  to  give  to  the. majority  of  the  stock- 
holders a  control  over 'their  funds,  for  the  purpose  of  making  and 
keeping  up  and  using  a  railroad  from  Savannah  to  Macon,  and  the 
appropriations  of  the  capital,  or  credit,  or  funds  of  the  company 
in  any  other  enterprise,  against  the  consent  of  any  of  the  stock- 
holders, is  a  violation  of  the  rights  of  those  stockholders,  and  a 
court  of  equity  will  restrain  the  company  from  such  an  act 

6.  Thus  far  we  have  considered  this  question  solely  in  reference 
to  the  right  of  a  stockholder  to  insist  upon  it  that  the  company 
shall  not  violate  his  rights  by  compelling  him,  against  his  will,  to 
become  a  partner  in  an  enterprise  not  contemplated  in  the  contract. 
But  the  stockholder  has  a  right  to  insist  upon  it,  that  the  funds  of 
the  company,  in  which  he  has  an  undivided  interest,  shall  not  be 
used  in  violation  of  the  public  policy  of  the  state.  He  does  not 
stand  like  a  mere  citizen  on  his  rights  as  a  citizen.  He  is  one  of 
the  owners  of  the  funds,  property,  and  credit  of  the  incorporation. 
Its  corporate  privileges  belong  to  him;  at  least  he  has  a  legal  and 
pecuniary  interest  in  them,  and  he  has  a  right  to  refuse  to  allow 
them  to  be  used  against  public  policy,  and  to  protect  them  against 
the  danger  of  forfeiture  by  their  uses  contrary  to  that  policy.  It 
is,  therefore,  a  pertinent  question  in  this  case  whether  it  is  or  is 
not  contrary  to  public  policy  that  the  Central  Railroad  Co.  shall 
be  permitted  to  obtain  such  an  interest  in  the  Atlantic  &  Gulf  Rail- 
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road  as  is  contemplated  by  this  purchase.  All  experience  has  shown 
that  large  accumulations  of  property,  in  hands  likely  to  keep  it 
intact  for  a  long  period,  are  dangerous  to  the  public  weal.  Having 
perpetual  succession,  any  kind  of  a  corporation  has  peculiar  facili- 
ties for  such  accumulation,  and  most  governments  have  found  it 
necessary  to  exercise  great  caution  in  their  grants  of  corporate 
powers.  Even  religious  corporations  professing,  and  in  the  main, 
truly,  nothing  but  the  general  good,  have  proven  obnoxious  to  this 
objection,  so  that  in  England  it  was  long  ago  found  necessary  to 
restrict  them  in  their  powers  of  acquiring  real  estate.  Freed,  as 
such  bodies  are,  from  the  sure  bound  to  the  schemes  of  individuals 
—  the  grave  —  they  are  able  to  add  field  to  field,  and  power  to 
power,  until  they  become  entirely  too  strong  for  that  society  which 
is  made  up  of  those  whose  plans  are  limited  by  a  single  life. 

There  is,  too,  in  this  country,  a  reason  for  strictly  construing 
charters,  and  for  confining  corporations  to  their  powers,  that  does 
not  exist  in  any  other.  Under  other  forms  of  government,  if  a 
charter  be  found  to  have  privileges  which  prove  dangerous,  it  is 
in  the  power  of  the  state  to  alter  or  repeal  the  charter.  But  getting 
their  grants,  as  most  of  our  corporations  do,  from  the  state,  they 
are  held  to  be  contracts,  and  it  is  not  in  the  power  of  the  state, 
under  the  Constitution  of  the  United  States,  materially  to  interfere 
with  the  grant,  however  improvident  or  unwise  it  njay  prove  to 
have  been.  For  these  reasons  it  has,  in  this  country  as  well  as  in 
England,  ever  been  considered  the  very  highest  public  policy  to 
keep  a  strict  watch  upon  corporations,  to  confine  them  within  their 
appointed  bounds,  and  especially  to  guard  against  the  accumula- 
tion of  large  interests  under  their  control.  Without  doubt  much  of 
the  prosperity  of  this  country  is  due  to  the  large  number  of  cor- 
porations which  have  been  created,  and  especially  have  we  to  be 
thankful  for  the  good  effected  by  railroad  companies.  But  I  am 
strongly  impressed  with  the  conviction,  that  much  of  their  success 
in  developing  the  resources  of  the  country  is  due  to  the  very  jeal- 
ousy which  has  ever  held  them  strictly  to  their  charters,  and  has 
constantly  been  careful  to  prevent  an  undue  accumulation  of  in- 
terests under  one  management.  The  certainty  that  each  stock- 
holder has,  that  his  funds  will  be  applied  to  known  and  declared 
purposes,  has  made  them  favorite  investments  for  prudent  men, 
whilst  the  rivalry  which  opposing  interests  engender  begets  an 
energy,  economy,  skill  and  enterprise  that  have  had  much  to  do 
with  the  remarkable  progress  which  such  enterprises  have  made. 
A  colossal  enterprise,  assured  of  handsome  dividends  by  the  posses- 
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sion  of  a  monopoly,  may  well  rest  upon  its  position,  knowing  that 
however  the  country  may  suflfer  from  its  exactions,  its  own  profits 
are  secure.  It  is  the  rivalry  of  opposing  interests,  the  struggle  for 
success,  nay,  even  for  life,  with  dangerous  opposition,  that  gives 
life,  enterprise,  and  success  to  railroads  as  to  other  human  under- 
taking. It  has  been  the  conflict  with  thirty  state  lines,  each  with 
its  opposing  interests,  and  with  numerous  seaboard  cities,  each 
seeking  to  attract  the  rich  outpourings  from  the  great  interior  that 
has  begotten  the  mighty  net-work  of  iron  which  interlaces  our 
extensive  territory,  and  I  am  convinced  that  there  is  no  public 
policy  more  striking  than  that  which,  whilst  it  fosters  every  such 
undertaking,  is  yet  careful  ever  to  keep  in  view  the  danger  of 
monopoly,  and  the  good  effect  of  rivalry  and  conflict  between  dif- 
ferent companies.  The  Central  Railroad  is,  and  has  long  been,  the 
pride  of  Georgia.  The  skill,  energy,  and  prudence  with  which  its 
affairs  have  been  managed  reflect  great  credit  upon  the  men  who 
have  had  these  affairs  in  their  control,  and  the  state  may  well  be 
grateful  for  the  success  that  has  followed.  Yet  we  cannot  but  think 
it  would  be  a  measure  fraught  with  great  public  evil  to  give  to 
that  company  permission  to  control  and  manage  its  great  rival,  the 
Atlantic  &  Gulf  Road. 

Already  has  the  state  empowered  the  Central  Co.  to  control  the 
Waynesborough,  the  Southwestern,  and  the  Eatonton  and  Mus- 
cogee roads,  making  its  whole  line  about  six  hundred  miles  in 
length.  But  all  these  are  feeding  roads  of  the  line  from  Macon  to 
Savannah,  and  there  is  no  rivalry  between  them.  The  Atlantic  & 
Gulf  Railroad  has  also  Savannah  for  its  eastern  terminus,  whilst 
its  western  end  strikes  the  Flint  river  at  Bainbridge,  and,  con- 
nected thus  with  the  Chattahoochee,  it  opens  an  active  and  effective 
competition  with  the  Central  and  Southwestern  railroads  for  the 
trade  of  our  great  cotton  region.  Indeed  the  admitted  facts  of  this 
answer  show  that  the  very  object  of  the  contemplated  purchase, 
the  sole  motive  which  prompts  it,  is  to  prevent  the  ruinous  compe- 
tition which  the  Gulf  road  has  already  entered  into  for  the  freights 
of  the  Flint  and  Chattahoochee  regions. 

Even  a  petty  tradesman  cannot  legally  bind  another  not  to  carry 
on  a  particular  business  over  any  large  extent  of  territory;  and 
here  is  a  contract,  the  object  of  which  is  unblu shingly  avowed  to 
be  to  so  get  control  of  the  Atlantic  &  Gulf  Railroad  as  that  its 
present  mode  of  carrying  freights  at  low  rates  shall  cease,  and  the 
very  object  of  the  legislature  in  granting  the  charter,  and  becom- 
ing itself  a  large  stockholder,  be  thwarted. 
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As  a  matter  of  course,  if  the  power  to  make  this  contract  was 
granted  in  the  charter,  the  public  policy  of  such  a  grant  would 
not  be  a  matter  for  the  consideration  of  the  courts ;  but,  as  we  are 
clear  there  is  no  such  grant,  we  mention  it  as  an  additional  reason 
why  the  rules  for  the  strict  construction  of  the  charter  should  be 
acQiered  to,  and  the  courts  should  be  prompt  to  lend  their  aid  to 
the  complainants,  who,  as  they  are  stockholders  in  these  roads,  have 
a  right  to  insist  upon  it  that  funds  and  credit  in  which  they  have 
an  interest  shall  not  be  used  to  the  detriment  of  the  public  interests 
^and  in  violation  of  the  plain  policy  of  the  state.  See  cases  quoted 
above,  as  to  the  rights  of  a  corporation  and  the  authority  of  even 
a  single  stockholder  to  interfere  and  restrain  the  company. 

X.  Po'wer  to  Make  By-Laws. 

"  It  is  implied  in  the  charter  of  every  private  corporation  formed 
for  pecuniary  profit  of  its  members,  that  the  majority  have  power 
to  niake  reasonable  rules  and  regulations  or  by-laws  for  the  better 
government  of  the  company."  Childs  v.  Hudsons  Bay  Co.,  2  P. 
William,  207.    See  also  Martin  v.  Nashville  Co.,  2  Coldw.,  418. 

"The  validity  of  by-laws  prescribed  by  the  majority  depends 
upon  the  implied  agreement  of  all  the  shareholders  on  forming 
the  corporation,  and  therefore  any  by-laws  enacted  by  the  majority 
is  as  binding  upon  the  members  as  a  provision  contained  in  the 
charter  itself.*'  Cummings  V.  Webster,  43  Me.,  192.  See  also  Mc- 
Dermott  v.  Board,  etc.,  5  Abb.  Pr.  (N.  Y.)  422;  Brick  Church  v. 
N,  ¥.,  5  Cowen  (N.  Y.),  538. 


CHAPTER  V. 


I. .  Rights  and  Obligations  Arising  under  Ultra  Vires  Contracts. 
Gray,  J.,  in  Pittsburg,  etc.  Railway  Co.  v,  Keokuk  Bridge  Co. 

131  United  States  Reports  371  (1889) 

"  The  doctrine  is  not  that  an  express  power  conferred  upon  a 
corporation  to  accomplish  certain  objects  carries  with  it,  by  impH-» 
cation,  all  the  power  which  might  possibly,  under  given  circum- 
stances, be  called  into  exercise  to  effectuate  those  objects.  The 
meaning  rather  is,  that  it  carries  with  it,  by  implication,  a  grant 
of  the  right  to  use  all  such  powers  as  a  natural  person  might  prop- 
erly and  lawfully  use  to  accomplish  the  same  results  under  similar 
circumstances.  *  *  *  Subject  to  these  and  similar  limitations 
(the  prohibitions  of  constitutions  and  the  general  principles  of  the 
common  law),  the  general  rule  therefore  is,  that  if  the  means  em- 
ployed are  reasonably  adapted  to  the  end  for  which  the  corporation 
was  created,  they  come  within  its  implied  or  incidental  powers, 
though  they  may  not  be  specifically  designated  by  the  act  of  incor- 
poration.'*   4  Thompson,  sec.  5641,  and  cases  cited. 

"  We  know  of  no  rule  or  principle  by  which  an  act  creating  a 
corporation  for  certain  specific  objects  or  to  carry  on  a  particular 
trade  or  business  is  to  be  strictly  construed  as  prohibitory  of  all 
other  dealings  or  transactions  not  coming  within  the  exact  scope 
of  those  designated.  Undoubtedly  the  main  business  of  a  corpo- 
ration is  to  be  confined  to  that  class  of  operations  which  properly 
appertain  to  the  general  purposes  for  which  its  charter  was  granted. 
But  it  may  also  enter  into  contracts  and  engage  in  transactions 
which  are  incidental  or  auxiliary  to  its  main  business,  or  which 
may  become  necessary,  expedient  or  profitable  in  the  care  and  man- 
agement of  the  property  which  it  is  authorized  to  hold  under  the 
act  by  which  it  was  created."  Brown  v.  Winnisimmet  Co,,  11 
Allen  (Mass.),  326. 

"  The  outlines  of  the  doctrine  of  ultra  vires  and  the  reasons  on 
which  it  rests,  .have  been  clearly  stated  in  previous  judgments  of 
this  court. 

"The  reasons  why  a  corporation  is  not  liable  upon  a  contract 
ultra  vires,  that  is  to  say,  beyond  the  powers  conferred  upon  it 
by  the  legislature,  and  varying  from  the  objects  of  its  creation  as 
declared  in  the  law  of  its  organization,  are:   First,  the  interest  of 

[416] 
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the  public,  that  the  corporation  shall  not  transcend  the  powers 
granted.  Second,  the  interest  of  the  stockholders,  that  the  capital 
shall  not  be  subjected  to  the  risk  of  enterprises  not  contemplated 
by  the  charter,  and  therefore  not  authorized  by  the  stockholders 
m  subscribing  for  the  stock.  Third,  the  obligation  of  everyone 
entering  into  a  contract  with  a  corporation  to  take  notice  of  the 
legal  limits  of  its  powers." 


Brewer,  J.,  in  Chicago,  Rock  Island  &  Pacific  Railway  Co. 

V,  Union  Pacific  Railway  Co. 

47  Federal  Reporter  15  (1891). 

"  The  doctrine  of  ultra  vires  has  been  thoroughly  sifted  within 
the  last  thirty  years  —  its  extent  and  limitations  clearly  defined. 
Thomas  v.  Railroad  Co,,  loi  U.  S.  71 ;  Branch  v.  J^sup,  106  U.  S. 
468,  I  Sup.  Ct.  Rep.  495 ;  Pennsylvania  R,  Co,  v.  St.  Louis,  A,  &  T, 
H.  R,  Co.,  118  U.  S.  290,  6  Sup.  Ct.  Rep.  1094;  Oregon  Ry.  & 
Nov,  Co.  V.  Oregonian  Ry.  Co.,  130  U.  S.  i,  9  Sup.  Ct.  Rep.  409; 
Central  Transp.  Co.  v.  Pullman  Palace  Car  Co,,  139  U,  S.  24,  11 
Sup.  Ct.  Rep.  478.  Two  propositions  are  settled.  One  is  that  a 
contract  by  which  a  corporation  disables  itself  from  performing 
the  functions  and  duties  undertaken  and  imposed  by  its  charter  is, 
unless  the  state  which  created  it  consents,  ultra  vires.  A  charter 
not  only  grants  rights  —  it  also  imposes  duties.  An  acceptance  of 
those  rights  is  an  assumption  of  those  duties.  As  it  is  a  contract 
which  binds  the  state  not  to  interfere  with  those  rights,  so,  like- 
wise, it  is  one  which  binds  the  corporation  not  to  abandon  the  dis- 
charge of  those  duties.  It  is  not  like  a  deed  or  patent,  which  vests 
in  the  grantee  or  patentee,  not  only  title,  but  full  power  of  aliena- 
tion; but  it  is  more  —  it  is  a  contract  whose  obligations  neither 
party,  state  or  corporation,  can,  without  the  consent  of  the  other, 
abandon.  The  other  is  that  the  powers  of  a  corporation  are  such, 
and  such  only,  as  its  charter  confers;  and  an  act  beyond  the  meas- 
ure of  those  powers,  as  either  expressly  stated  or  fairly  implied, 
is  ultra  vires.  A  corporation  has  no  natural  or  inherent  rights  or 
capacities.  Created  by  the  state,  it  has  such  powers  as  the  state 
has  seen  fit  to  give  it  — "  only  this,  and  nothing  more."  And  so, 
when  it  assumes  to  do  that  which  it  has  not  been  empowered  by 
the  state  to  do,  its  assumption  of  power  is  vain ;  the  act  is  a  nullity ; 
the  contract  is  ultra  vires.  These  two  propositions  embrace  the 
whole  doctrine  of  ultra  vires.  They  are  its  alpha  and  omega." 
27 
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The  Camden  &  Atlantic  Railroad  Co.  v.  The  Mays  Landing 

&  Egg  Harbor  City  Railroad  Co. 

48  New  Jersey  Law  Reports  530  (1886). 

On  error  to  Supreme  Court. 

Van  Syckel,  J.  This  was  an  action  of  debt  brought  in  the 
Supreme  Court  to  recover  the  rent  alleged  to  be  due  from  Feb- 
ruary, 1881,  to  June  I,  1882,  on  a  lease  of  its  road  executed  in 
1873  ''^y  ^^^  defendant  in  error  to  the  plaintiff  in  error  for  the 
term  of  nine  hundred  and  ninety-nine  years.  The  Mays  Landing 
&  Egg  Harbor  road  was  built  under  a  charter  obtained  in  1871, 
and  since  its  completion  in  1872  it  has  been  in  the  possession  of 
the  Camden  &  Atlantic  Company  as  lessee  until  February,  1881, 
at  which  time  the  latter  company  ceased  to  operate  it,  and  refused 
to  recognize  the  validity  of  the  lease. 

The  defense  to  the  action  is  rested  upon  the  want  of  power  in 
the  lessee  company  to  execute  the  lease. 

The  Camden  &  Atlantic  Railroad  was  completed  from  Camden 
to  Atlantic  City  in  the  early  part  of  1862  under  a  charter  granted 
in  1852.  This  road  I  will  hereafter,  for  brevity,  style  the  main 
line,  and  the  Mays  Landing  &  Egg  Harbor  road,  the  branch  road. 

The  branch  road  rests  its  own  authority  to  make  a  lease,  and 
the  authority  of  the  main  line  to  accept  a  lease,  upon  the  seven- 
teenth section  of  the  charter  of  the  branch,  which  provides  that 
the  said  branch  road  is  authorized  to  lease  its  railroad  to  or  con- 
solidate with  any  other  railroad  company,  which  is  thereby  au- 
thorized to  take  such  lease  and  operate  the  same  for  such  time  or 
times,  and  on  such  terms,  as  the  said  parties  may  agree  upon.  *  *  * 

So  far  as  the  grant  of  authority  to  the  main  line  is  concerned,  the 
seventeenth  section  is  unconstitutional.  The  necessary  power  to  the 
main  line,  if  it  exists,  must  be  sought  for  in  its  own  charter.    *    *    * 

It  must,  therefore,  be  conceded  that  the  execution  of  the  lease 
on  the  part  of  the  Camden  &  Atlantic  road  was  ultra  vires. 

The  rule  is  well  settled,  both  in  England  and  in  this  country, 
that  an  executory  contract,  ultra  vires,  cannot  be  validated  by  the 
acquiescence  of  every  stockholder  of  the  company.  It  is  also  gen- 
erally conceded  that  an  ultra  vires  contract  fully  executed  cannot 
be  receded  from.  Field  on  Corp.,  §§  263,  264;  Green's  Bricc's 
Ultra  Vires,  371,  372,  373;  i  Wood  on  Railroads,  §§  171,  172, 
173;  Thomas  v.  Railroad  Co.,  loi  U.  S.  71. 

The  courts  have  differed  upon  the  question  whether  the  plea 
of  ultra  vires  is  available  by  a  corporation  in  an  action  brought 
against  it  for  not  performing  its  side  of  the  contract  where  the 
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transaction  is  complete  and  nothing  remains  to  be  done  by  the 
party  seeking  relief.     *     *    * 

In  the  conflict  of  judicial  decision  on  this  subject  this  court 
may  adopt  and  should  adopt  the  rule  which  will  produce  the  best 
results  in  the  administration  of  justice.  In  my  judgment  the  true 
rule  is  that  when  the  transaction  is  complete,  and  the  party  seeking 
relief  has  performed  on  his  part,  the  plea  of  ultra  vires  by  the 
corporation  which  has  acquiesced  in  it  is  inadmissible  in  an  action 
brought  against  it  for  not  performing  its  side  of  the  contract  in 
all  those  instances  where  the  party  who  has  performed  cannot, 
upon  rescission,  be  restored  to  his  former  status. 

In  the  cases  maintaining  the  contrary  doctrine  the  reasoning  of 
the  courts  has  been: 

1.  That  corporators  might,  by  ratifying  corporate  acts  by  their 
acquiescence,  indefinitely  extend  and  amplify  their  granted  powers. 

2.  That  consent  on  the  part  of  those  who  do  an  act  which  they 
have  no  power  to  do  cannot  make  it  legal. 

3.  That  to  hold  that  an  act  performed  in  executing  a  void  con- 
tract makes  all  its  parts  valid  is  to  say  that  the  more  that  is  done 
under  an  authorized  contract  the  stronger  is  the  claim  to  its  en- 
forcement by  the  courts. 

To  the  first  objection  a  sufficient  answer  is  that  the  state  may 
interpose  its  authority  at  any  time  and  compel  an  abandonment  of 
the  act  in  excess  of  power  and,  if  need  be,  revoke  the  charter  of 
the  company  for  its  usurpation. 

When  the  state  challenges  the  legality  of  the  transaction,  the 
paramount  and  only  question  is  whether  it  has  bestowed  upon  the 
company  the  requisite  authority  to  engage  in  it.  When  the  ques- 
tion arises  between  the  company  and  the  other  party  to  the  con- 
tract, other  legal  principles  apply  in  determining  whether  the 
contract  shall  be  observed.  It  will  be  admitted  that  where  there 
is  an  absence  of  authority  on  the  part  of  a  corporation  to  do  an  act, 
the  requisite  power  cannot  be  imported  into  the  transaction,  either 
by  the  consent  of  stockholders  or  by  the  execution  of  the  contract 
by  the  other  party  to  the  agreement.  The  contract  must  neces- 
sarily continue  to  be  ultra  vires.  No  such  effect  has  been  attrib- 
uted in  any  of  the  cases  to  acquiescence  or  unilateral  performance. 
The  basis  upon  which  the  enforcement  of  the  contract  in  such 
cases  rests  is  that  the  company  is  estopped  from  setting  up  its  own 
unauthorized  act,  and  its  own  incapacity,  to  evade  performance 
on  its  part,  after  receiving  the  fruits  of  the  bargfain.  The  power 
of  the  company  is  not  amplified,  the  agreement  is  none  the  more 
legal,  in  the  sense  that  there  was  authority  to  execute  it ;  the  court 
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simply  refuses  to  entertain  the  defense,  which  common  honesty 
forbids  the  company  to  make.  A  man  may  become  bound  by  the 
act  of  an  unauthorized  agent,  and  be  held  liable  to  the  contract 
made  for  him,  not  on  the  ground  that  the  agent  in  fact  had  any 
authority,  but  for  some  conduct  on  fhe  part  of  the  alleged  principal 
which  precludes  him  from  raising  the  question  of  authority. 

No  reason  is  perceived  why  the  rules  of  fair  dealing,  which  are 
so  rigorously  applied  to  natural  persons,  shall,  not  pertain  as  strictly 
to  private  corporations.  No  instance  is  known  where  a  natural 
person  can  set  up  in  his  own  behalf,  and  for  his  own  advantage, 
his  want  of  authority  to  do  an  act  for  which  he  has  received  the 
consideration  from  the  other  party.  Transactions  which  are  im- 
moral, illegal,  forbidden  by  statute,  or  contrary  to  public  policy, 
are  not  embraced  in  this  discussion;  they  cannot  furnish  the  basis 
for  a  legal  cause  of  action. 

•  Why  is  it  that  extra  vires  contracts  are  recognized  as  unassail- 
able, and  are  permitted  to  stand  as  the  foundation  of  rights  ac- 
quired under  them,  after  they  have  been  executed  on  both  sides? 
Such  execution  imparts  no  additional  power  to  the  corporate  body. 
It  does  not  transmute  the  negative  into  the  positive.  The  absence 
of  power  is  as  apparent  after  as  before  performance.  Why  is  it 
that  corporations  are  compelled  to  pay  money  borrowed  in  excess 
of  authority,  and  to  pay  the  stipulated  rent  for  premises  unlaw- 
fully leased,  for  the  period  of  occupation? 

The  law  does  not  imply  a  contract  to  pay  the  bondholders  the 
money  thus  received.  It  is  illogical  to  say  that  the  law  will  imply 
a  contract  by  the  company  which  it  has  no  power  to  make  for 
itself.  A  contract  cannot  be  implied  where  an  express  contract 
cannot  be  made.  The  law  recognizes  the  obligation;  it  precludes 
or  estops  the  attempt  to  evade  it.  Apply  to  it  what  legal  phrase 
you  may,  the  underlying  principle  is  that  the  corporation  cannot 
set  up  its  own  infirmity  when  it  is  unconscionable  to  do  so.  The 
law  forbids  the  defense  on  account  of  the  flagrant  injustice  which 
would  otherwise  be  done.  The  question  of  corporate  power  is  not 
entertained. 

To  enable  recompense  to  be  had  to  this  extent,  the  contracts  are 
respected,  not  that  they  rest  in  authority,  but  because  good  con- 
science requires  it. 

How  then  can  recognition  of  the  estoppel  be  denied  where  the 
contract  has  been  executed  on  the  one  side,  and  the  party  perform- 
ing cannot,  upon  rescission,  be  restored  to  his  former  status? 

Why  should  the  corporate  body  be  permitted  to  plead  its  own 
wrongful  act  and  set  up  its  own  infirmity  as  a  bar  to  the  recovery 
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by  the  other  party  of  what  it  should  in  right  and  justice  be  ac- 
corded ? 

It  is  true  that  a  person  cannot,  by  his  own  act,  acquire  a  right 
against  another;  the  other  must,  in  some  way,  bind  himself.  The 
acquiescence  in  the  contract,  in  virtue  of  which  the  other  party 
performs,  and  the  acceptance  of  its  benefits,  constitute  the  binding 
acts,  and  raise  the  estoppel.  I  am  unable  to  see  how,  upon  a  just 
conception  of  the  legal  principles  involved,  a  different  rule  can  be 
applied  where  the  corporation  has  acquiesced  in  the  contract,  and 
the  other  party,  by  performance  on  his  part,  has  been  led  into  a 
position  from  which  he  cannot  be  extricated. 

Misconception  arises  from  failing  to  distinguish  between  those 
rig-hts  which  parties  acquire  as  between  themselves,  and  the  rule 
by  which  corporate  authority  must  be  measured  and  limited  when 
the  state  interposes  to  assert  its  prerogative. 

Nor  does  the  liability  of  the  company  rest  upon  the  doctrine  of 
ratification. 

In  its  ordinary  legal  acceptation  ratification  applies  to  such  con- 
tracts as  a  party  has  authority  to  make.  Repeated  affirmations  of 
a  contract  by  one  who  has  no  authority  to  enter  into  it,  cannot. 
supply  the  requisite  authority. 

But  acquiescence  in  it,  upon  which  the  other  party  acts,  may, 
and  does,  upon  settled  legul  principles,  preclude  tiie  parties  from 
starting  the  question  of  power  as  between  themselves.  There  is, 
in  fact,  a  subsisting  contract,  actually  executed  in  due  and  legal 
form,  which,  under  the  rule  stated,  is  unimpeachable,  except  at  the 
instance  of  the  state.  It  is  thus,  in  legal  contemplation,  impressed 
ivith  the  vigor  and  incidents  of  a  valid  contract  as  between  the 
parties,  and  there  is  no  difficulty  in  enforcing  it  in  a  suit  at  law. 

It  is  like  the  case  of  one  who  makes,  in  legal  form,  a  convey- 
ance of  real  estate  which  he  has  no  power  to  convey,  and  not  like 
the  case  where  the  true  owner  fails  to  do  some  act  which  may 
operate  as  an  equitable  estoppel  to  his  setting  up  his  title  against 
the  person  who  has  been  misled  by  his  conduct.  In  the  former 
case  the  grantee  could  maintain  an  action  at  law  against  the  grantor 
to  recover  possession  of  the  premises  granted.  In  the  latter  case 
the  relief  must  be  sought  in  a  court  of  equity. 

But  whether  the  rule  which  I  have  formulated  shall  be  applied 
to  this  case  or  not,  the  judgment  below  should,  in  my  opinion,  be 
affirmed,  upon  the  ground  that  the  lease  in  this  case  must  be  re- 
g^ded  as  substantially  a  contract  as  fully  executed  on  ^  both  sides 
as  those  unauthorized  contracts  in  which  money  has  been  loaned 
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to  or  work  done  for  a  corporation,  for  which  it  has  issued  its  bonds 
to  the  creditor. 

The  agreement  was  entered  into  November  3d,  1871,  between 
the  Camden  &  Atlantic  Railroad  Co.  and  the  Mays  Landing  & 
Egg  Harbor  City  Railroad  Co.,  in  and  by  which  it  was  agreed 
that  if  the  latter  company  would  construct  the  branch  road  in  a 
specified  manner,  on  or  before  the  ist  day  of  July,  1872,  the  for- 
mer company  would  guarantee  the  bonds  of  the  latter  company  to 
the  amount  of  $37,500,  to  be  used  in  the  construction  of  the  said 
road,  and  take  a  lease  for  the  same,  when  completed,  for  nine  hun- 
dred and  ninety-nine  years  at  a  specified  rental. 

In  pursuance  of  this  agreement  the  bonds  were  issued  by  the 
branch  road,  and  guaranteed  by  the  main  line.  The  road  was  built 
under  the  direction  of  the  main  line,  and  the  lease  executed. 

Every  term  of  this  agreement  on  both  sides  has  been  fulfilled, 
and  the  agreement,  in  all  respects,  substantially  executed. 

The  annual  report  of  the  directors  of  the  main  line  to  the  stock- 
holders for  the  year  ending  December  31st,  1871,  recited  the  terms 
of  this  agreement  in  detail. 

Annually  thereafter,  until  1879,  the  existence  of  the  lease  and 
the  income  and  disbursements  incident  to  the  operation  of  the 
branch  were  duly  reported  to  the  stockholders  of  the  main  line, 
during  all  which  time  no  attempt  was  made  to  avoid  the  lease. 

We  must  impute  to  the  stockholders  of  the  main  line  utter  neg- 
lect of  their  affairs,  if  we  say  that  they  did  not  have  notice  of  the 
agreement  to  build  the  branch  road,  and  of  the  lease  executed  in 
pursuance  thereof. 

The  only  reasonable  inference  from  the  circumstances  proven 
is  that  they  had  knowledge  of  the  transaction,  and  that  it  was  en- 
gaged in  and  consummated  with  their  approval  and  acquiescence. 
This  case  presents  all  the  features  which  have  led  the  judicial  mind, 
in  the  cases  cited,  to  establish  the  distinction  between  executory 
and  executed  contracts,  in  which  respect  it  essentially  differs  from 
the  Thomas  Case,  in  loi  U.  S.  This  was  not,  as  in  the  case  in  the 
Federal  Court,  the  mere  leasing  of  a  road  owned  by  the  lessor, 
where  the  repudiation  of  its  terms  would  restore  both  parties  to 
their  former  status. 

Here  the  lessor  built  the  road,  not  for  itself,  but  at  the  instance 
of  and  for  the  lessee,  with  the  proceeds  of  bonds  guaranteed  by 
the  lessee  to  promote  and  effect  the  scheme.  The  branch  road  was 
a  mere  instrument  in  the  hands  of  the  main  line  to  consummate  the 
undertaking. 
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By  the  clearly  expressed  contract  of  the  parties  the  road  was  to 
be  the  road  of  the  lessee,  the  lessor  to  have  only  the  fixed  rentals. 

The  lessor  has  fulfilled  every  term  of  its  agreement,  and  put  the 
lessee  in  possession  of  all  that  it  stipulated  for.  Nothing  remains 
on  the  part  of  the  lessor  to  be  done.  We  must  look  at  the  sub- 
stance of  things  in  applying  legal  principles.  The  lease  for  nine 
hundred  and  ninety-nine  years  is  practically  an  absolute  transfer 
of  the  road  to  the  lessee,  and  the  rental  a  mere  mode  of  paying  the 
lessor  for  the  work  done  and  money  expended  in  constructing  the 
road  for  the  lessee,  instead  of  paying  a  fixed  principal  sum.  The 
case  does  not,  in  effect  and  substance,  differ  from  what  it  would 
have  been  if  the  main  line  had  employed  the  branch  road  to  con- 
struct the  branch  at  a  stipulated  price,  and  had  issued  its  bonds  in 
payment,  after  completion  and  acceptance  of  the  work. 

All  the  cases  concede  that  under  such  circumstances  the  contract 
must  be  treated  as  executed. 

If  the  contract  had  been  to  compensate  the  branch  road  for  the 
work,  by  the  bonds  of  the  main  line  securing  the  payment  of  an 
annuity  for  nine  hundred  and  ninety-nine  years,  and  those  bonds 
had  been  delivered,  would  it  be  asserted  that  it  was,  in  substance, 
the  less  an  executed  agreement?  It  is  the  merest  verbiage  and 
form  whether  it  is  termed  a  lease  securing  a  rental  for  nine  hun- 
dred and  ninety-nine  years,  or  a  bond  securing  an  annuity  for  a 
like  term. 

The  injustice  and  inadmissibility  of  permitting  the  main  line  to 
repudiate  its  bonds  after  it  has  been  in  occupancy  of  the  road  for 
more  than  seven  years,  because  the  road  proved  to  be  unprofitable, 
would  not  be  more  glaring  than  the  inequity  of  the  defense  inter- 
posed here  to  the  payment  of  the  rental.  The  work  undertaken  to 
be  done  was  fully  executed  by  the  branch  road,  and  the  manner 
in  which  it  is  to  be  paid  for  is  immaterial,  so  far  as  the  principle 
involved  is  concerned.  There  is  no  consideration  of  justice  and 
fair  dealing,  which,  in  the  cases  referred  to,  led  to  the  rejection 
of  the  offer  by  the  corporations  to  set  up  their  own  incapacity  in 
avoidance  of  their  just  obligations,  which  is  not  most  forcibly  pre- 
sented by  this  case.  It  cannot,  in  the  application  of  legal  princi- 
ples, be  disassociated  from  executed  contracts  without  disregard- 
ing the  reasons  which  lie  at  the  foundation  of  the  rule.  If  the 
lease  is  subject  to  the  defense  of  ultra  vires,  the  guarantee  of  the 
bonds  is  also  incapable  of  enforcement,  and  thus  loss  will  like- 
wise fall  upon  those  who  advanced  the  money,  upon  the  faith  of 
the  guaranty,  to  be  used  under  the  direction  of  the  lessee,  and  for 
its  purposes. 
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If  such  a  doctrine  is  established,  who  can  answer  for  the  sol- 
vency of  our  insurance  companies,  savings  banks  and  moneyed  in- 
stitutions ? 

It  is  a  matter  of  common  knowledge  that  corporate  bodies,  in 
many  instances,  through  misconception  of  their  powers,  or  other- 
wise, have  exceeded  the  legal  limits  of  their  authority. 

An  action  to  enforce  against  the  main  line  its  guaranty  of  these 
bonds  could  not  be  classed  with  those  cases  in  which  companies 
have  been  required  to  return  the  money  they  had  received  on  ultra 
vires  contracts,  or  to  pay  rentals  for  the  period  of  occupancy. 

If  the  invalidity  of  the  contract  and  the  right  to  repudiate  it  be 
conceded,  the  law  cannot  raise  an  implied  obligation  on  the  ruins 
of  the  contract  upon  which  to  found  a  recovery.  The  liability  of 
the  defendant  upon  the  bonds  must  rest,  if  it  exists  at  all,  upon  the 
contract  of  guaranty. 

The  money  was  not  paid  to  the  main  line,  but  to  the  obligor  of 
the  bonds,  and  no  obligation  can  be  implied  on  the  part  of  the  de- 
fendant to  repay  it.  The  validity  of  the  guaranty  contract  must 
be  affirmed,  or  no  action  can  lie  against  the  defendant. 

In  the  destruction  of  the  contract  there  must  be  an  entire  ab- 
sence of  legal  liability. 

The  legal  doctrine,  which  must  be  invoked  to  maintain  an  action 
by  the  bondholders  on  the  guaranty,  will  support  the  judgment  in 
this  case. 

The  doctrine  of  estoppel  by  acquiescence,  in  cases  which  present 
the  characteristics  which  appear  here,  can  work  no  inequity,  for 
it  may  safely  be  presumed  that  the  parties  to  be  affected  by  an  en- 
gagement are  competent  to  determine  what  will  best  promote  their 
own  interest,  and  for  any  error  in  judgment  they,  and  not  others, 
should  suffer. 

The  contrary  doctrine,  affording  so  easy  an  escape  from  the  con- 
sequences of  their  acts,  invites  them  to  overstep  the  boundaries  of 
their  authority. 

There  can  be  no  dissent  from  the  assertion  that  good  faith  and 
honest  dealing  unite  in  forbidding  that  the  defense  here  set  up 
shall  be  successfully  interposed.  In  my  opinion,  the  law  is  against 
it,  and  the  judgment  below  should  be  affirmed.     *     *     * 

For  affirmance  —  The  Chancellor,  Dixon,  Magie,  Reed, 
ScuDDER,  Van  Syckel,  Brown,  Clement,  Cole,  McGregor, 
Whitaker. 

For  reversal  —  Depue,  Knapp,  Paterson. 
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AsHBURY  Company  v,  Riche. 

L.  R.  7  House  of  Lords  653  (1875). 

Mr.  John  Ashbury  had  carried  on  at  two  places  in  Lancashire 
a  very  extensive  business  in  making  railway  carriages  and  wagons, 
turn-tables,  points,  crossings,  and  roofs,  and  other  things  of  a  like 
sort  needed  by  a  railway  company,  but  had  not  been  concerned  in 
the  construction  of  railways  themselves. 

A  company  called  "  The  Ashbury  Railway  Carriage  and  Iron 
Company,"  incorporated  under  the  Companies  Act,  1862,  was 
started  for  the  purpose  of  buying  Mr.  John  Ashbury's  business, 
and  among  the  other  articles  in  the  agreement  for  its  purchase 
-was  this,  that  the  said  John  Ashbury  shall  not  be  interested  (ex- 
cept as  shareholder  in  a  company)  in  "  the  business  of  a  railway- 
carriage  maker,  iron  manufacturer  or  contractor,  or  any  other 
business  or  branch  of  business  theretofore  carried  on  by  him  at 
the  said  works." 

A  memorandum  of  association  of  the  company,  dated  on  the  12th 
of  September,  1862,  was  drawn  up.  By  the  third  clause  of  this 
memorandum  of*  association  the  objects  of  the  company  were  thus 
defined :  "  The  objects  for  which  the  company  is  established  are 
to  make  and  sell,  or  lend  on  hire,  railway-carriages  and  wagons, 
and  all  kinds  of  railway  plant,  fittings,  machinery,  and  rolling- 
stock;  to  carry  on  the  business  of  mechanical  engineers  and  general 
contractors ;  to  purchase  and  sell,  as  merchants,  timber,  coal,  metals, 
or  other  materials ;  and  to  buy  and  sell  any  such  materials  on  com- 
mission, or  as  agents." 

The  articles  of  association  recited  a^i  agreement  to  purchase  the 
business  of  John  Ashbury.  The  first  portion  of  these  articles  need 
not  be  referred  to.  In  a  second  portion  (which  was  marked  by  a 
different  enumeration  of  clauses),  under  the  heading  "Business," 
the  4th  clause  was  in  these  terms:  "An  extension  of  the  company's 
business  beyond  or  for  other  than  the  objects  or  purposes  expressed 
or  implied  in  the  memorandum  of  association  shall  take  place  only 
in  pursuance  of  a  special  resolution."  By  clause  36  of  the  articles 
it  was  provided  that  "  the  directors  may,  with  the  sanction  of  a 
special  resolution  of  the  company,  previously  given  in  general 
meeting,  increase  its  capital,"  etc.  By  clause  68  the  directors  were 
to  have  the  general  conduct  of  the  business  of  the  company,  and 
to  "exercise  all  such  powers  of  the  company  as  are  not,  by  the 
act  of  Parliament  or  the  regulations  of  the  company,"  to  be  exer- 
cised in  general  meeting.  By  clause  70  the  directors  might  "  at 
any  board  meeting  direct  the  affixing  of  the  seal  of  the  company 
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to  any  deed  or  document."  By  clause  85  the  directors  might  dele- 
gate "  any  of  their  powers  to  committees  consisting  of  such  mem- 
ber or  members  of  their  body  as  they  shall  think  fit." 

In  1864  Mr.  Riche,  the  defendant  in  error,  was  carrying  on  busi- 
ness in  Belgium,  in  partnership  with  his  brother  (since  deceased), 
as  a  railway  contractor.  On  the  14th  of  March,  1864,  the  Belgian 
Government  granted  to  certain  persons  named  Gillon  and  Bertsoen 
a  provisional  concession  for  making  a  line  of  railway  from  Ant- 
werp to  Tournay,  the  payment  of  two  sums  of  £4,000  and  ii6,ooo 
being  settled  as  what  is  called  "caution  money."  The  two  con- 
cessionaries desired  a  company  to  be  formed  to  carry  this  con- 
cession into  effect.  It  was  agreed  that  Messrs.  Riche  were  to  have 
the  construction  of  the  line;  and  in  the  early  part  of  1865  the  two 
concessionaries  and  Messrs.  Riche  and  the  directors  of  the  Ash- 
bury  Company  met  together,  and  agreed  to  form  a  company 
(Societe  Anonytne)  to  work  the  concession.  The  arrangement  was 
for  the  Ashbury  Company  to  purchase  the  concession  from  Messrs. 
Gillon  for  £70,000,  and  to  give  the  contract  for  its  construction  to 
Messrs.  Riche,  the  company  thus  becoming,  in  fact,  the  contractor 
for  the  construction  of  the  line.  In  this  negotiation  Mr.  James 
Ashbury,  one  of  the  directors  of  the  English  company,  represented 
that  company,  and  entered  into  the  contracts.  Sir  Cusack  Roney 
afterwards  acted  in  the  same  character. 

The  formation  of  a  societe  anonyme  in  Belgium,  and  the  agree- 
ment with  Messrs.  Riche  that  they  should  construct  the  line,  —  the 
Ashbury  company  undertaking  to  supply  the  sociite  anonyme  with 
the  requisite  funds, —  was  said  to  have  been  adopted  because  the 
rails,  etc.,  supplied  by  a  Belgian  house  would  be  free  from  the  duty 
that  the  Belgian  Government  imposed  on  rails  imported  from 
England,  and  consequently  the  profit  from  the  construction  of  the 
line  would  be  increased.  Messrs.  Riche  began  and  for  some  time 
continued  the  works  for  the  construction  of  the  line ;  and  for  some 
time  too  the  Ashbury  directors  paid,  in  the  name  of  their  company, 
money  to  the  societe  anonyme  to  which  Messrs.  Riche  had  become 
entitled. 

Difficulties  about  payment  arose  as  the  work  went  on,  the  English 
shareholders  not  adopting  the  views  of  their  directors  as  to  the 
speculation. 

In  May,  1867,  there  was  an  "  extraordinary  meeting  of  the  share- 
holders of  the  company,"  at  which  a  report  was  read  from  a  com- 
mittee previously  appointed  at  the  general  meeting  of  December, 
1866.  This  report  disapproved  of  what  had  been  done  by  the 
directors  in  the  matter  of  the  Belgian  railway  (and  likewise  of  what 
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had  been  done  by  them  in  a  similar  manner  with  respect  to  a 
Spanish  railway),  and  contained  the  following  declarations:  "As 
regards  the  two  railway  concessions,  the  committee  consider  the 
items  appertaining  to  these  concessions  should  not  have  appeared 
in  the  company's  books,  nor  in  the  balance  sheets.  But  looking  at 
the  important  interests  involved,  and  the  extent  to  which  they  would 
be  jeopardized  by  proceedings  in  chancery  extending  over  a  con- 
siderable period,  they  would  recommend  the  shareholders  to  en- 
deavor to  effect  an  amicable  settlement  with  the  directors,  without 
having  recourse  to  legal  proceedings." 

The  annual  meeting  was  held  on  the  14th  of  May,  1867,  to  con- 
sider (among  other  things)  this  report.  This  recommendation  in 
the  report  of  an  "  amicable  settlement  with  the  directors  "  was  con- 
sidered, and  an  arrangement  was  proposed  by  which  the  directors 
were  to  "  purchase  from  the  Ashbury  Company  any  estate  or  inter- 
est "which  the  company  may  have  in  the  Antwerp  and  Tournay 
railway  contract  or  concession."  The  Ashbury  Company  was,  by 
the  same  arrangement,  to  allow  legal  proceedings  to  be  taken  to 
enforce  the  claims  or  defend  any  actions,  or  otherwise,  in  relation 
to  said  businesses,  which  might  be  required,  in  the  name  of  the 
Ashbury  Company,  but  "  at  the  expense  of  the  said  purchasers  " 
(the  directors),  who  were  to  indemnify  the  company  against  all 
liabilities. 

At  a  general  meeting  on  the  24th  of  December,  1867,  this  ar- 
rangement was  sanctioned,  and  though  a  resolution  was  proposed 
"  that  the  accounts  be  approved  and  adopted,  with  the  exception 
that  the  term  '  advances  or  contracts '  be  expunged,"  that  was  with- 
drawn and  the  accounts  passed,  including  that  item. 

The  company,  however,  dealing  with  the  brothers  Riche,  repudi- 
ated the  contract  for  constructing  the  line  as  one  ultra  vires. 
Messrs.  Riche  brought  an  action  for  damages  for  breach  of  contract. 
The  case  was  referred  to  a  barrister  to  state  a  special  case,  and  the 
question  of  ultra  mres  was  that  on  which  the  decision  was  to  de- 
pend- The  court  was  to  be  at  liberty  to  draw  inferences  of 
fact.  The  question  of  ultra  vires  was  to  depend  on  the  following 
considerations : 

First.  The  declaration  of  the  objects  of  the  company  made  in  the 
memorandum  of  association. 

Second.  The  words  of  several  of  the  articles  of  association. 

Third.  The  acts  of  the  directors,  and  of  meetings  of  the  company. 

The  case,  setting  forth  the  various  matters  already  stated,  was 
heard,    on    the  25th   of   November,    1872,   before   the   Court   of 
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Exchequer,  consisting  of  Barons  Martin,  Bramwell,  and  Channell, 
when  the  judges  differed  in  opinion,  Baron  Bramwell  thinking  that 
the  verdict  ought  to  be  entered  for  the  defendants,  who  represented 
the  shareholders  of  the  company,  and  the  other  two  learned  barons 
being  in  favor  of  entering  the  verdict  for  the  plaintiffs,  the  Messrs. 
Riche.  It  was  so  entered,  and  the  judgment  was  taken  on  error 
to  the  Exchequer  Chamber,  where  there  was  again  a  difference  of 
opinion;  Mr.  Justice  Blackburn  delivering  a  judgment,  in  which 
Mr.  Justice  Brett  and  Mr.  Justice  Grove  concurred,  in  favor  of 
affirming  the  judgment  of  the  court  below,  and  Mr.  Justice  Archi- 
bald delivering  an  opinion  on  behalf  of  Mr.  Justice  Keating,  Mr. 
Justice  Quain,  and  himself,  for  reversing  it  (the  case,  in  both 
courts,  is  fully  reported  Law  Rep.  9  Ex.  224,  249).  The  judges 
being  thus  equally  divided,  it  stood  affirmed,  and  error  was  then 
brought  to  this  House. 

The  Lord  Chancellor  (Lord  Cairns)  -}  My  Lords,  the  his- 
tory and  progress  of  the  action  out  of  which  the  present  appeal 
arises  is  not,  I  must  say,  creditable  to  our  legal  proceedings.  There 
was  not  in  the  case  any  fact  in  dispute,  and  the  only  questions 
which  arose  were  questions  of  law,  or  questions,  perhaps,  as  to  the 
proper  inference  to  be  drawn  from  facts  as  to  which  there  was 
no  dispute.  The  action,  however,  was  commenced  so  long  ago  as 
the  month  of  May,  1868.  The  litigation  appears  to  have  been  active 
and  continuing,  and  yet  seven  years  have  been  consumed,  and  the 
result  of  all,  up  to  the  present  time,  is  this,  that  in  the  Court  of 
Exchequer  two  out  of  the  three  judges  were  of  opinion  that  the 
plaintiff  should  have  judgment ;  and  when  the  case  came  before  the 
Exchequer  Chamber  it  was  heard  before  six  judges,  three  of  whom 
were  of  opinion  that  the  plaintiff  was  entitled  to  judgment,  the 
other  three  thinking  that  the  defendant  was  entitled  to  judgment. 
The  result,  therefore,  was  the  judgment  of  the  Court  of  Exchequer 
was  affirmed. 

My  lords,  but  for  this  difference  of  opinion  among  the  learned 
judges,  I  should  have  said  that  the  only  questions  of  law  which 
arise  in  the  case,  the  questions  which  appear  to  me  to  be  sufficient 
altogether  to  dispose  of  the  case,  were  of  an  extremely  simple  char- 
acter. The  action  was  brought  by  the  plaintiffs,  who  appear  to  be 
contractors  in  Belgium,  and  it  was  brought  for  damages  for  the 
breach  of  an  agreement  entered  into  between  the  plaintiffs  and  the 
shareholders,  constituting  the  Ashbury  Railway  Carriage  and  Iron 
Company,  Limited. 

^The  opinions  of  Lord  Chelmsford,  Lord  Hatherley,  Lord  O'Hagan,  and 
Lord  Selborne  are  omitted. 
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These  persons  constituted  a  company  established  under  the  Joint 
Stock  Companies  Act  of  1862.  I  think  your  lordships  will  find  it 
necessary  to  consider  with  some  minuteness  some  of  the  leading 
provisions  of  that  act  of  Parliament.  But,  in  the  first  place,  you 
will  find  it  convenient  to  ascertain  the  purposes  for  which  this 
company  was  formed,  and  then  the  nature  of  the  agreement,  or 
contract,  for  the  breach  of  which  the  present  action  was  brought. 

The  purposes  for  which  a  company,  established  under  the  act  of 
1862,  is  formed,  are  always  to  be  looked  for  in  the  memorandum  of 
association  of  the  company.    According  to  that  memorandum,  the 
Ashbury  Railway  Carriage  and  Iron  Company,  Limited,  is  formed 
for   these  objects  — "  to  make  and  sell,  or  lend  on  hire,  railway 
carriage  and  wagons,  and  all  kinds  of  railway  plant,  fittings,  ma- 
chinery, and  rolling-stock;  to  carry  on  the  business  of  mechanical 
eng^eers  and  general  contractors;  to  purchase,  lease,  work,  and 
sell   mines,  minerals,  land,  and  buildings;  to  purchase  and  sell,  as 
merchants,  timber,  coal,  metals,  or  other  materials,  and  to  buy  and 
sell  any  such  materials  on  commission  or  as  agents."    Part  of  the 
argument  at  your  lordships'  bar  was  as  to  the  meaning  of  two 
of   the  words  used  in  this  part  of  the  memorandum, —  the  words 
"  general  contractors."      My  lords,  as  it  appears  to  me,  upon  all 
ordinary  principles  of  construction  those  words  must  be  referred 
to  the  part  of  the  sentence  which  immediately  precedes  them.    The 
sentence  which  I  have  read  is  divided  into  four  classes  of  works. 
First,  "to  make  and  sell  or  lend  on  hire  railway  carriages  and 
ivagons  and  all  kinds  of  railway  plant,  fittings,  machinery,   and 
rolling-stock."    That  is  an  object  sui  generis  and  complete  in  the 
specification  which  I  have  read.     The  second  is  "  to  carry  on  the 
business  of  mechanical  engineers  and  general  contractors."    That, 
again,  is  the  specification  of  an  object  complete  in  itself;  and,  ac- 
cording to  the  principles  of  construction,  the  term  "  general  con- 
tractors "  would  be  referred  to  that  which  goes  immediately  before, 
and  would  indicate  the  making  generally  of  contracts  connected 
with  the  business  of  mechanical  engineers, —  such  contracts  as  me- 
chanical engineers  are  in  the  habit  of  making,  and  are  in  their 
business  required,  or  find  it  convenient,  to  make  for  the  purpose 
of  carrying  on  their  business.     The  third  is,  "  to  purchase,  lease, 
work,  and  sell  mines,  minerals,  land,  and  buildings."     That  is  an 
object  pointing  to  the  working  and  the  acquiring  of  mineral  prop- 
erty, and  the  generality  of  the  last  two  words,  "  land  and  build- 
ings," is  limited  by  the  purpose  for  which  land  and  buildings  are 
to  be  acquired,  namely,  the  leasing,  working,  and  selling  mines  and 
minerals.    The  fourth  head  is,  "  to  purchase  and  sell,  as  merchants. 
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timber,  coal,  metals,  or  other  materials,  and  to  buy  and  sell  any 
such  materials  on  commission  or  as  agents."  That  requires  no 
commentary. 

My  lords,  if  the  term  "  general  contractors "  were  not  to  be 
interpreted  as  I  have  suggested,  the  consequence  would  be  that  it 
would  stand  absolutely  without  any  limit  of  any  kind.  It  would 
authorize  the  making,  therefore,  of  contracts  of  any  and  every 
description,  and  the  memorandum  in  place  of  specifying  a  particu- 
lar kind  of  business  would  virtually  point  to  the  carrying  on  of 
business  of  any  kind  whatever,  and  would  therefore  be  altogether 
unmeaning. 

My  lords,  that  being  the  object  for  which  the  company  professes 
by  the  memorandum  of  association  to  be  incorporated,  I  now  turn  to 
examine  the  contract  upon  which  the  present  action  is  brought.  I 
may  relieve  your  lordships  from  any  lengthened  exposition  of  the 
nature  of  that  contract  by  referring  you  to  the  account  given  of  it 
by  Mr.  Baron  Bramwell  in  the  Court  of  Exchequer,  which  appears 
to  me  accurately  to  describe  the  general  nature  of  the  contract.  Mr. 
Baron  Bramwell  states  this  (Law  Rep.  9  Ex.  234)  :  "  The  sub- 
stance of  those  contracts"  —  that  is,  the  contract  upon  which  the 
action  was  brought,  and  two  other  contracts  which  are  inseparably 
connected  with  it  — "  The  substance  of  those  contracts  was  this : 
Gillon  and  Bertsoen  had  obtained  the  right  to  make  a  railway  in 
Belgium.  This  right  the  defendants'  directors  supposed  to  be  valu- 
able to  its  owners ;  that  is  to  say,  the  line  could  be  constructed  for 
a  certain  sum,  and  a  societe  anonyme  could  be  constituted  w^'th 
shareholders  to  take  its  shares  to  an  amount  which  would  give  a 
large  sum  over  the  cost  of  construction.  The  benefit  of  this  the 
directors  desired  to  obtain  for  the  defendant  company,  and  to  do 
so  purchased  the  concession.  This  was  their  main  object.  But 
the  plaintiffs  held  a  contract  with  the  concessionaries  to  construct 
the  line,  and  to  accomplish  the  directors'  object  it  was  necessary 
or  desirable,  or  they  thought  it  was,  that  they  should  agree  with 
the  plaintiffs  that  the  defendants  should  constitute  a  societe 
anonyme,  and  as  the  plaintiffs  went  on  with  the  work,  the  defend- 
ants should  pay  into  the  hands  of  the  societe  proportionate  funds. 
The  further  contract  entered  into  in  the  defendants*  name,  called 
D.,  is  of  no  importance  in  this  case.  The  directors  accordingly 
entered  into  two  contracts  in  the  defendants'  name, —  one  with 
the  concessionaries  to  purchase  the  concession;  the  other  with  the 
plaintiffs  to  furnish  the  societe  anonyme  with  funds,  the  latter  con« 
tract  being  auxiliary  to  the  former.  They  paid  the  concessionaries 
£26,000,  part  of  the  price.    Now,  whatever  may  be  the  meaning  of 
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'  carry  on  the  business  of  mechanical  engineers  and  general  con- 
tractors,' to  my  mind  it  clearly  does  not  include  the  making  of 
either  of  these  contracts.  It  could  only  be  held  to  do  so  by  holding 
that  the  words  *  general  contractors '  authorized  generally  the  mak- 
ing" of  any  contracts ;  and  this  they  certainly  do  not." 

My  lords,  I  agree  entirely,  both  with  the  description  given  here 
by  Mr.  Baron  Bramwell  of  the  nature  of  the  contract  and  with  the 
conclusion  at  which  he  arrived,  that  a  contract  of  this  kind  was  not 
within  the  words  of  the  memorandum  of  association.  In  point  of 
fact  it  was  not  a  contract  in  which,  as  the  memorandum  of  associa- 
tion implies,  the  limited  company  were  to  be  employed;  they  were 
the  employers.  They  purchased  the  concession  of  a  railway, —  an 
object  not  at  all  within  the  memorandum  of  association;  and  having 
purchased  that,  they  employed  or  they  contracted  to  pay,  as  persons 
employing,  the  plaintiffs  in  the  present  action,  as  the  persons  who 
w^ere  to  construct  it.  That  was  reversing  entirely  the  whole  hypoth- 
esis of  the  memorandum  of  association,  and  was  the  making  of  a 
contract  not  included  within,  but  foreign  to,  the  words  of  the  memo- 
randum of  association. 

Those  being  the  results  of  the  documents  to  which  I  have  re- 
ferred, I  will  ask  your  Lordships  now  to  consider  the  effect  of  the 
act  of  Parliament  —  the  Joint  Stock  Companies  Act  of  1862  —  on 
this  state  of  things.  And  here,  my  lords,  I  cannot  but  regret  that 
by  the  two  judges  in  the  Court  of  Exchequer  the  accurate  and  pre- 
cise bearing  of  that  act  of  Parliament  upon  the  present  case  appears 
to  me  to  have  been  entirely  overlooked  or  misapprehended;  and 
that  in  the  Court  of  Exchequer  Chamber,  speaking  of  the  opinion 
of  those  learned  judges  who  thought  that  the  decision  of  the  Court 
of  Exchequer  should  be  maintained,  the  weight  which  was  given  to 
the  provisions  of  this  act  of  Parliament  appears  to  me  to  have 
entirely  fallen  short  of  that  which  ought  to  have  been  given  to  it. 
Your  lordships  are  well  aware  that  this  is  the  act  which  put  upon 
its  present  permanent  footing  the  regulation  of  joint  stock  com- 
panies and  more  especially  of  those  joint  stock  companies  which 
were  to  be  authorized  to  trade  with  a  limit  to  their  liability. 

The  provisions  under  which  that  system  of  Hmiting  liability  was 
inaugurated,  were  provisions  not  merely,  perhaps  I  might  say  not 
mainly,  for  the  benefit  of  the  shareholders  for  the  time  being  in  the 
company,  but  were  enactments  intended  also  to  provide  for  the 
interests  of  two  other  very  important  bodies ;  in  the  first  place,  those 
who  might  become  shareholders  in  succession  to  the  persons  who 
were  shareholders  for  the  time  being ;  and  secondly,  the  outside  pub- 
lic, and  more  particularly  those  who  might  be  creditors  of  com- 
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panics  of  this  kind.  And  I  will  ask  your  lordships  to  observe,  as  I 
refer  to  some  of  the  clauses,  the  marked  and  entire  difference  there 
is  between  the  two  documents  which  form  the  title-deeds  of  com- 
panies of  this  description, —  I  mean  the  memorandum  of  associa- 
tion on  the  one  hand,  and  the  articles  of  association  on  the  other 
hand.  With  regard  to  the  memorandum  of  association,  your  Lord- 
ships will  find,  as  has  often  already  been  pointed  out,  although  it 
appears  somewhat  to  have  been  overlooked  in  the  present  case,  that 
that  is,  as  it  were,  the  charter,  and  defines  the  limitation  of  the 
powers  of  a  company  to  be  established  under  the  act.  With  regard 
to  the  articles  of  association^  those  articles  play  a  part  subsidiary 
to  the  memorandum  of  association.  They  accept  the  memorandum 
of  association  as  the  charter  of  incorporation  of  the  company,  and 
so  accepting  it,  the  articles  proceed  to  define  the  duties,  the  rights, 
and  the  powers  of  the  governing  body  as  between  themselves  and 
the  company  at  large,  and  the  mode  and  form  in  which  the  business 
of  the  company  is  to  be  carried  on,  and  the  mode  and  form  in 
which  changes  in  the  internal  regulation  of  the  company  may  from 
time  to  time  be  made.  With  regard,  therefore,  to  the  memorandum 
of  association,  if  you  find  anything  which  goes  beyond  that  memo- 
randum, or  is  not  warranted  by  it,  the  question  will  arise  whether 
that  which  is  done  is  ultra  vires,  not  only  of  the  directors  of  the 
company,  but  of  the  company  itself.  With  regard  to  the  articles  of 
association,  if  you  find  anything  which,  still  keeping  within  the 
memorandum  of  association,  is  a  violation  of  the  articles  of  asso- 
ciation, or  in  excess  of  them,  the  question  will  arise  whether  that  is 
anything  more  than  an  act  extra  vires  the  directors,  but  intra  vires 
the  company. 

The  clauses  of  the  statute  to  which  it  is  necessary  to  refer  are 
four;  in  the  first  place,  the  sixth  clause:  That  provides  that  "Any 
seven  or  more  persons  associated  for  any  lawful  purpose  may,  by 
subscribing  their  names  to  a  memorandum  of  association,  and  other- 
wise complying  with  the  requisitions  of  this  act  in  respect  to  regis- 
tration, form  an  incorporated  company,  with  or  without  limited 
liability.''  My  lords,  this  is  the  first  section  which  speaks  of  the 
incorporations  of  the  company,  but  your  lordships  will  observe  that 
it  does  not  speak  of  that  incorporation  as  the  creation  of  a  corpora- 
tion with  inherent  common-law  rights,  such  rights  as  are  by  com- 
mon law  possessed  by  every  corporation,  and  without  any  other 
limit  than  would  by  common  law  be  assigned  to  them,  but  it  speaks 
of  the  company  being  incorporated  with  reference  to  a  memorandum 
of  association ;  and  you  are  referred  thereby  to  the  provisions  which 
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subsequently  are  to  be  found  upon  the  subject  of  that  memorandum 
of  association. 

The  next  clause  which  is  material  is  the  eighth :  "  Where  a  com- 
pany is  formed  on  the  principle  of  having  the  liability  of  its  mem- 
bers limited  to  the  amount  unpaid  on  their  shares,  hereinafter  re- 
ferred to  as  a  company  limited  by  shares,  the  memorandum  of  asso- 
citation  shall  contain  the  following  things"  (I  pass  over  the  first 
and  second,  and  I  come  to  the  third  item  which  is  to  be  specified)  : 
"The  objects  for  which  the  proposed  company  is  to  be  established." 
That  is,  therefore,  the  memorandum  which  the  persons  are  to  sign 
as  a  preliminary  to  the  incorporation  of  the  company.  They  are 
to  state  "the  objects  for  which  the  proposed  company  is  to  be 
established;"  and  the  existence,  the  coming  into  existence,  of  the 
company  is  to  be  an  existence  and  to  be  a  coming  into  existence  for 
those  objects  and  for  those  objects  alone. 

Then,  my  lords,  the  nth  section  provides:  "The  memorandum 
of  association  shall  bear  the  same  stamp  as  if  it  were  a  deed,  and 
shall  be  signed  by  each  subscriber  in  the  presence  of,  and  be  attested 
by  one  witness  at  the  least,  and  that  attestation  shall  be  a  sufficient 
attestation  in  Scotland,  as  well  as  in  England  and  Ireland.  It  shall, 
when  registered,  bind  the  company  and  the  members  thereof  to  the 
same  extent  as  if  each  mennber  had  subscribed  his  name  and  affixed 
his  seal  thereto,  and  there  were  in  the  memorandum  contained,  on 
the  part  of  himself,  his  heirs,  executors,  and  administrators,  a 
covenant  to  observe  all  the  conditions  of  such  memorandum,  sub- 
ject to  the  provisions  of  this  act."  Your  lordships  will  observe, 
therefore,  that  it  is  to  be  a  covenant  in  which  every  member  of  the 
company  is  to  covenant  that  he  will  observe  the  conditions  of  the 
memorandum,  one  of  which  is  that  the  objects  for  which  the  com- 
pany is  established  are  the  objects  mentioned  in  the  memorandum, 
and  that  he  not  only  will  observe  that,  but  will  observe  it  subject 
to  the  provisions  of  this  act.  Well,  but  the  very  next  provision  of 
the  act  contained  in  the  12th  section  is  this:  "Any  company  limited 
by  shares  may  so  far  modify  the  conditions  contained  in  its  memo- 
randum of  association,  if  authorized  to  do  so  by  its  regulations  as 
originally  framed,  or  as  altered  by  special  resolution  in  manner 
hereinafter  mentioned,  as  to  increase  its  capital  by  the  issue  of 
new  shares  of  such  amount  as  it  thinks  expedient,  or  to  consolidate 
and  divide  its  capital  into  shares,  of  larger  amount  than  its  existing 
shares,  or  to  convert  its  paid-up  shares  into  stock ;  but,  save  as  afore- 
said, and  save  as  is  hereinafter  provided  in  the  case  of  a  change  of 
name,  no  alteration  shall  be  made  by  any  company  in  the  conditions 
contained  in  its  memorandum  of  association."  The  covenant,  there- 
28 
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fore,  is  not  merely  that  every  member  will  observe  the  conditions 
upon  which  the  company  is  established,  but  that  no  change  shall  be 
made  in  those  conditions;  and  if  there  is  a  covenant  that  no  change 
shall  be  made  in  the  objects  for  which  the  company  is  established,  I 
apprehend  that  that  includes  within  it  the  engagement  that  no  object 
shall  be  pursued  by  the  company,  or  attempted  to  be  attained  by  the 
company  in  practice,  except  an  object  which  is  mentioned  in  the 
memorandum  of  association. 

Now,  my  lords,  if  that  is  so  —  if  that  is  the  condition  upon  which 
the  corporation  is  established  —  if  that  is  the  purpose  for  which  the 
corporation  is  established  —  it  is  a  mode  of  incorporation  which  con- 
tains in  it  both  that  which  is  affirmative  and  that  which  is  negative. 
It  states  affirmatively  the  ambit  and  extent  of  vitality  and  power 
which  by  law  are  given  to  the  corporation,  and  it  states,  if  it  is 
necessary  so  to  state,  negatively,  that  nothing  shall  be  done  beyond 
that  ambit,  and  that  no  attempt  shall  be  made  to  use  the  corporate 
life  for  any  other  purpose  than  that  which  is  so  specified. 

Now,  my  lords,  with  regard  to  the  articles  of  association,  observe 
how  completely  different  the  character  of  the  legislation  is.  The 
14th  section  deals  with  those  articles :  "  The  memorandum  of  asso- 
ciation may,  in  the  case  of  a  company  limited  by  shares,  and  shall, 
in  the  case  of  a  company  limited  by  guarantee,  or  unlimited,  be 
accompanied,  when  registered,  by  articles  of  association,  signed  by 
the  subscribers  to  the  memorandum  of  association,  and  prescribing 
such  regulations  for  the  company  as  the  subscribers  to  the  memo- 
randum of  association  deem  expedient."  They  are  to  be  the  masters 
of  the  regulations  which  (always  keeping  within  the  limit  allowed 
by  law)  they  may  deem  expedient  for  the  internal  regulation  of  the 
company.  "  The  articles  shall  be  expressed  in  separate  paragraphs, 
numbered  arithmetically.  They  may  adopt  also  any  of  the  pro- 
visions contained  in  the  table  marked  A.  in  the  first  schedule 
hereto."    I  need  not  read  the  remainder  of  that  section. 

But  your  lordships  must  take,  in  connection  with  that,  the  50th 
section  of  the  act.  That  provides  that  "  subject  to  the  provisions  of 
this  act,  and  to  the  conditions  contained  in  the  memorandum  of 
association,  any  company  formed  under  this  act  may,  in  general 
meeting,  from  time  to  time,  by  passing  a  special  resolution  in  man- 
ner hereinafter  mentioned,  alter  all  or  any  of  the  regulations  of  the 
company  contained  in  the  articles  of  association,  or  in  the  table 
marked  A.  in  the  first  schedule,  where  such  table  is  applicable  to  the 
company,  or  make  new  regulations  to  the  exclusion  of,  or  in  addi- 
tion to,  all  or  any  of  the  regulations  of  the  company."  Of  the 
mtemal  regulations  of  the  company,  the  members  of  it  are  absolute 
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masters,  and,  provided  they  pursue  the  course  marked  out  in  the 
act,  that  is  to  say,  holding  a  general  meeting  and  obtaining  the 
consent  of  the  shareholders,  they  may  alter  those  regulations  from 
time  to  time;  but  all  must  be  done  in  the  way  of  alteration  subject 
to  the  conditions  contained  in  the  memorandum  of  association. 
That  is  to  override  and  overrule  any  provisions  of  the  articles  which 
may  be  at  variance  with  it.  The  memorandum  of  association  is,  as 
it  were,  the  area  beyond  which  the  action  of  the  company  cannot 
go ;  inside  that  area  the  shareholders  may  make  such  regulations  for 
their  own  government  as  they  think  fit. 

My  lords,  that  reference  to  the  act  will  enable  me  to  dispose  of 
a  provision  in  the  articles  of  association  in  the  present  case,  which 
was  hardly  dwelt  upon  in  argument,  but  which  I  refer  to  in  order 
that  it  may  not  be  supposed  to  have  been  overlooked.  It  appears 
that  there  has  come  into  the  articles  of  association  of  this  company 
one  which  is  in  these  words :  "An  extension  of  the  company's  busi- 
ness beyond  or  for  other  than  the  objects  or  purposes  expressed  or 
implied  in  the  memorandum  of  association  shall  take  place  only  in 
pursuance  of  a  special  resolution."  In  point  of  fact,  no  resolution 
for  the  extension  of  the  business  of  the  company  was  in  this  case 
come  to ;  but  even  if  it  had  been  come  to,  it  would  have  been  entirely 
inept  and  inefficacious.  There  was,  in  this  fourth  article,  an  attempt 
to  do  the  very  thing  which,  by  the  act  of  Parliament,  was  prohibited 
to  be  done  —  to  claim  and  arrogate  to  the  company  a  power  under 
the  guise  of  internal  regulation  to  go  beyond  the  objects  or  pur- 
poses expressed  or  implied  in  the  memorandum. 

Now,  my  lords,  bearing  in  mind  the  difference  which  I  have  just 
taken  the  liberty  of  pointing  out  to  your  lordships  between  the 
memorandum  and  the  articles,  we  arrive  at  once  at  all  which  appears 
to  me  to  be  necessary  for  the  purpose  of  deciding  this  case.  I  have 
used  the  expressions  extra  vires  and  intra  vires.  I  prefer  either  ex- 
pression very  much  to  one  which  occasionally  has  been  used  in  the 
judgments  in  the  present  case,  and  has  also  been  used  in  other  cases, 
the  expression  "  illegality." 

In  a  case  such  as  that  which  your  lordships  have  now  to  deal 
with,  it  is  not  a  question  whether  the  contract  sued  upon  involves 
that  which  is  malum  prohibitum  or  malum  in  se,  or  is  a  contract  con- 
trary to  public  policy  and  illegal  in  itself.  I  assume  the  contract 
in  itself  to  be  perfectly  legal,  to  have  nothing  in  it  obnoxious  to  the 
doctrine  involved  in  the  expressions  which  I  have  used.  The  ques- 
tion is  not  as  to  the  legality  of  the  contract;  the  question  is  as  to 
the  competency  and  power  of  the  company  to  make  the  contract. 
Now,  I  am  clearly  of  opinion  that  this  contract  was  entirely,  as  I 
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JHkve  said,  bcyomi  die  objects  in  the  memorandum  of  association.  If 
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TTSKe  ±:e  ccmract-  If  every  shareholder  of  the  company  had  been 
ji  ±e  nccnL  £ni  rrery  shareholder  of  the  company  had  said,  "  That 
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wholly  void  cannot  be  ratified."  My  lords,  that  sums  up  and  ex- 
hausts the  whole  case.  In  my  opinion,  beyond  all  doubt,  on  the 
true  construction  of  the  statute  of  1862,  creating  this  corporation, 
it  appears  that  it  was  the  intention  of  the  legislature,  not  implied, 
but  actually  expressed,  that  the  corporation  should  not  enter,  having 
regard  to  its  memorandum  of  association,  into  a  contract  of  this 
description.  If,  so,  according  to  the  words  of  Mr.  Justice  Black- 
burn, every  court,  whether  of  law  or  of  equity,  is  bound  to  treat 
that  contract,  entered  into  contrary  to  the  enactment,  I  will  not 
say  as  illegal,  but  as  extra  vires,  and  wholly  null  and  void,  and  to 
hold  also  that  a  contract  wholly  void  cannot  be  ratified. 

Mw  lords,  that  relieves  me,  and  if  your  lordships  agree  with 
me,  relieves  your  lordships  from  any  question  with  regard  to  rati-^ 
fication.  I  am  bound  to  say  that  if  ratification  had  to  be  considered 
I  have  found  in  this  case  no  evidence  which  to  my  mind  is  at  all 
sufficient  to  prove  ratification;  but  I  desire  to  say  that  I  do  not 
wish  to  found  my  opinion  on  any  question  of  ratification.  This  con- 
tract, in  my  judgment,  could  not  have  been  ratified  by  the  unanimous 
assent  of  the  whole  corporation. 

I  have  only  to  add  to  what  I  have  already  said,  that  I  observe 
that  some  cases  have  been  referred  to  here  —  those  arising  out  of 
the  Agriculturist  Cattle  Insurance  Company  in  your  Lordships' 
House,  Spackman  v.  Evans  (Law  Rep.  3  H.  L.  171) ;  Houldsworth 
v.  Evans  (Ibid.  263) ;  Evans  v.  Smallcombe  (Ibid.  249)  ;  and  the 
case  of  the  Phosphat  of  Lime  Company  v.  Green,  in  the  Court  of 
Common  Pleas  (Law  Rep.  7  C.  P.  43)  ;  as  if  they  had  some  bearing 
on  the  present  question.  Those  cases  have  a  bearing  upon  some  of 
the  observations  with  which  I  have  troubled  your  lordships.  They 
are  cases  which  illustrate  extremely  well  what  I  have  said  just 
now,  that  the  articles  of  association  of  a  company  of  this  kind  are 
the  documents  which  define  the  power  of  directors  as  between 
themselves  and  the  company.  In  those  cases  which  I  have  men- 
tioned the  whole  question  was,  whether  the  directors  had  gone 
beyond  the  powers  which  were  entrusted  to  themi  and  by  which 
their  authority  was  limited  under  the  articles  of  association,  or 
whether  that  which  had  been  agreed  to  had  been  duly  performed. 
In  no  one  of  those  cases  was  there  any  question  as  to  whether  the 
power  of  the  whole  company  had  been  exceeded.  In  the  cases  of 
the  Agriculturist  Cattle  Insurance  Company  (ubi  supra)  no  per- 
son ever  doubted  that  if  the  shareholders  had  assembled  together 
they  might  have  released  from  the  obligation  of  a  partnership  con- 
tract inter  se  (for  there  was  no  question  of  outside  creditors)  any 
member  of  the  company  upon  any  terms  that  they  thought  fit. 


438  White  v.  Franklin  Bank.  [chap.  v. 

The  only  question  was  whether  the  directors  had  released  those 
who  were  released  upon  terms  which  they  were  authorized  to  make, 
or  whether,  if  they  had  not  released  them  upon  such  terms,  the 
release  subsequently  became  known  to  the  company  and  was  sanc- 
tioned by  the  company.  The  shareholders  might  have  passed  a 
resolution  sanctioning  the  release,  or  altering  the  terms  in  the  articles 
of  association  upon  which  releases  might  be  granted.  If  they 
had  sanctioned  what  had  been  done  without  the  formality  of  a 
resolution,  it  was  quite  clear  that  that  would  have  been  perfectly 
sufficient.  So  also  in  the  case  of  the  Phosphate  of  Lime  Company 
(ubi  supra)  the  question  was,  whether  that  had  been  done  by  the 
sanction  of  the  company  which  clearly  might  have  been  done  by  a 
resolution  passed  by  the  company.  Those  cases  have  no  application 
whatever  to  the  present  case.  The  present  case  stands  upon  the 
power,  not  of  the  directors  alone,  but  of  the  whole  company  as 
settled  by  the  act  of  Parliament. 

My  lords,  for  the  reasons  which  I  have  thus  endeavored  to  x- 
prrss,  I  submit  to  your  lordships  and  move  your  lordships  that 
the  judgment  in  the  present  case  should  be  reversed,  and  judgment 
entered  for  the  defendants. 

Judgment  of  the  Court  of  Exchequer  Chamber  reversed  and 
judgment  entered  for  defendants. 

It  is  to  be  noted  that  in  the  principal  cases,  an  express  statutory  prohibition 
furnishes  the  basis  of  the  decision.  For  further  light  upon  the  English  rule 
see  Coleman  v.  Eastern  Co.,  Ry.,  10  Beav.  i ;  Bast  Anglian  Ry.  Co.  v.  Eastern 
Co.  Ry.,  1 1  C.  B.  775 ;  Chambers  v.  M.  &  M.  Ry.  Co.,  5  B.  &  S.  588 ;  Eastern 
Ry.  Co.  V.  Hawkes,  5  H.  U  C.  381 ;  Taylor  v.  C.  &  M.  Ry.,  L.  R.  2  Exch.  356. 

While  it  seems  no  recovery  can  be  had  on  contracts  ultra  vires  at  law,  the 
English  courts  allow  recovery  in  equity  on  the  ground  of  subrogation.  Re 
Cork,  etc.,  Ry.  Co.,  L.  R.  4  Ch.  App,  748  —  Ed. 


Benjamin  F,  White  v.  The  President,  Etc.,  of  the  Franklin 

Bank. 
^Pickering  (Mass.)   181   {1839). 

By  an  agreed  statement  of  facts,  it  appeared  that  on  the  loth  of 
February,  1837,  the  plaintiff  deposited  with  the  defendants  the  sum 
of  $2,000,  and  received  from  them  a  book  containing  the  following 
words  and  figures,  to  wit : 

"Dr.  Franklin  Bank  in  account  with  B.  F.  White,  Cr.  1837, 
February  loth.  To  cash  deposited,  $2,000.  The  above  deposit  to 
remain  until  the  loth  day  of  August.         E.  F.  Bunnell,  Cashier." 
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It  further  appeared,  that  on  the  7th  of  July,  1837,  the  plaintiff 
brought  this  action  against  the  bank  to  recover  the  money  so  de- 
posited by  him,  declaring  on  the  money  counts,  and  on  an  account 
stated. 

If  the  court  should  be  of  opinion  that  the  action  could  be  main- 
tained, the  defendants  were  to  be  defaulted  and  judgment  rendered 
for  the  sum  of  $2,000,  with  interest;  otherwise  the  plaintiff  was  to 
become  nonsuit. 

Wilde,  J.,  delivered  the  opinion  of  the  court.  The  first  ground 
of  the  defense  is,  that  the  action  was  prematurely  commenced.  The 
entry  in  the  book  given  to  the  plaintiff  by  the  cashier  of  the  bank  is 
undoubtedly  good  evidence  of  a  promise  to  pay  the  amount  of  the 
deposit  on  the  loth  day  of  August ;  and  if  this  was  a  valid  and  legal 
promise,  this  action  cannot  be  maintained.  But  it  is  very  clear  that 
this  promise  or  agreement  that  the  deposit  should  remain  in  the  bank 
for  the  time  limited  is  void  by  virtue  of  the  Revised  Statute,  chapter 
36,  section  57,  which  provides  that  no  bank  shall  make  or  issue  any 
note,  bill,  dieck,  draft,  acceptance,  certificate,  or  contract,  in  any 
form  whatever,  for  the  payment  of  money,  at  any  future  day  cer- 
tain, or  with  interest,  excepting  for  money  that  may  be  borrowed 
of  the  commonwealth,  with  other  exceptions  not  material  in  the 
present  case. 

The  agreement  that  the  deposit  should  remain  until  the  loth  day 
of  August  amounts  in  law,  by  the  obvious  construction  and  mean- 
bg  of  it,  to  a  promise  to  pay  on  that  day.  This,  therefore,  was  an 
illegal  contract  and  a  direct  contravention  of  the  statute.  Such  a 
promise  is  void ;  and  no  court  will  lend  its  aid  to  enforce  it.  This 
is  a  well  settled  principle  of  law.  It  was  fully  discussed  and  con- 
sidered in  the  case  of  Wheeler  v.  Russell,  17  Mass.  R.  281 ;  and 
the  late  chief  justice,  in  delivering  tlie  opinion  of  the  court,  re- 
marked "  that  no  principle  of  law  is  better  settled  than  that  no 
action  will  lie  upon  a  contract  made  in  violation  of  a  statute,  or  of 
a  principle  of  the  common  law."  The  same  principle  is  laid  down  in 
Springfield  Bank  v.  Merrick,  14  Mass.  R.  322,  and  in  Russell  v. 
De  Grand,  15  Mass.  R.  39.  In  B elding  v.  Pitkin,  2  Caines's  R.  149, 
Thompson,  J.,  said :  "  It  is  a  first  principle,  and  not  to  be  touched, 
that  a  contract,  in  order  to  be  binding,  must  be  lawful."  The  same 
principle  is  fully  established  by  the  English  authorities.  In  Shiff- 
ner  v.  Gordon,  12  East  304,  Lxjrd  EUenborough  laid  it  down  as  a 
settled  rule  "that  where  a  contract  which  is  illegal  remains  to  be 
executed  the  court  will  not  assist  either  party  in  an  action  to  recover 
for  the  non-execution  of  it." 
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It  is  therefore  very  clear,  we  think,  that  no  action  can  be  main- 
tained on  the  defendants'  express  promise,  and  that  if  the  plaintiff 
be  entitled  to  recover  in  any  form  of  action,  it  must  be  founded 
on  an  implied  promise. 

The  second  objection,  and  that  on  which  the  defendants'  coun- 
sel principally  rely,  proceeds  on  the  admission  that  the  contract  is 
illegal;  and  they  insist  that  where  money  has  been  paid  by  one 
of  two  parties  to  the  other,  on  an  illegal  contract,  both  being  par- 
ticeps  criniinis,  no  action  can  be  maintained  to  recover  it  back.  The 
rule  of  law  is  so  laid  down  by  Lord  Kenyon,  in  Howson  v.  Han- 
cock, 8  T.  R.  577,  and  in  other  cases.  This  rule  may  be  correctly 
stated  in  respect  to  contracts  involving  any  moral  turpitude,  but 
when  the  contract  is  merely  malum  prohibitum,  the  rule  must  be 
taken  with  some  qualifications  and  exceptions,  without  which  it 
cannot  be  reconciled  with  many  decided  cases.  The  rule  as  stated 
by  Comyns,  in  his  treatise  on  contracts,  will  reconcile  most  of  the 
cases  which  are  apparently  conflicting.  "  When  money  has  been 
paid  upon  an  illegal  contract  it  is  a  general  rule  that  if  the  contract 
be  executed,  and  both  parties  are  in  pari  delicto,  neither  of  them  can 
recover  from  the  other  the  money  so  paid ;  but  if  the  contract  con- 
tinues executory,  and  the  party  paying  the  money  be  desirous  of 
rescinding  it,  he  may  do  so,  and  recover  back  his  deposit  by  action 
of  indebitatus  assumpsit  for  money  had  and  received.  And  this 
•  distinction  is  taken  in  the  books  —  namely,  where  the  action  is  in 
affirmance  of  an  illegal  contract,  the  object  of  which  is  to  enforce 
the  performance  of  an  engagement  prohibited  by  law,  clearly  such 
an  action  can  in  no  case  be  maintained;  but  where  the  action  pro- 
ceeds in  disaffirmance  of  such  a  contract,  and  instead  of  endeavoring 
to  enforce  it,  presumes  it  to  be  void  and  seeks  to  prevent  the  de- 
fendant from  retaining  the  benefit  which  he  derived  from  an  un- 
lawful act,  there  it  is  consonant  to  the  spirit  and  policy  of  the  law, 
that  the  plaintiff  should  recover."    2  Com.  on  Contr.  109. 

The  rule,  with  these  qualifications  and  distinctions,  is  well  sup- 
ported by  the  cases  collected  in  Comyns  and  by  later  decisions.  The 
question  then  is,  whether,  in  conformity  with  these  principles,  upon 
the  facts  agreed,  this  action  can  be  maintained. 

The  first  ground  on  which  the  plaintiff's  counsel  rely,  in  answer 
to  the  defendants'  objection  is,  that  there  was  no  illegality  in  mak- 
ing the  deposit,  and  that  the  illegality  of  the  transaction  is  confined 
to  the  promise  of  the  bank,  and  the  security  given  for  the  repay- 
ment, that  alone  being  prohibited  by  the  statute. 

The  leading  case  on  this  point  is  that  of  Robinson  v.  Bkmd,  2 
Burr.  1077.    That  was  an  action  on  a  biU  of  exchange  given  for 
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money  lent  and  for  money  won  at  play.  By  the  St.  9  Anne, 
ch.  14,  it  was  enacted  that  all  notes,  bills,  bonds,  judgments,  mort- 
gages or  other  securities  for  money  won  or  lent  at  play  should  be 
utterly  void.  The  court  held  that  the  plaintiff-  was  not  entitled  to 
recover  on  the  bill  of  exchange,  but  that  he  might  recover  on  the 
money  counts  for  the  money  lent,  although  it  was  lent  at  the  same 
time  and  place  that  the  other  money  for  which  the  bill  was  given 
was  won.  The  same  principle  was  laid  down  in  the  cases  of  Utica 
Ins,  Co.  V.  Scott,  19  Johns.  R.  i ;  Utica  Ins.  Co,  v.  Caldwell,  3  Wen- 
dell, 296 ;  and  Utica  Ins.  Co,  v.  Bloodgood,  4  Wendell,  652.  In  these 
cases  the  decisions  were,  that  although  the  notes  were  illegal  and 
void  as  securities,  yet  that  tlie  money  lent,  for  which  the  notes  were 
given,  might  be  recovered  back.  The  principle  of  law  established 
by  these  decisions  is  applicable  to  the  present  case.  The  only  doubt 
arises  from  the  meaning  of  the  word  "  contract,"  in  the  prohibitory 
statute.  But  taking  that  word  in  connection  with  the  other  words 
of  prohibition,  we  think  it  equivalent  to  the  promise  of  the  bank; 
and  that  the  intention  of  the  legislature  was  to  prohibit  the  making 
or  issuing  of  any  security  in  any  form  whatever,  for  the  payment 
of  money  at  any  future  day. 

The  next  answer  to  the  objection  of  the  defendants  is,  that  al- 
though the  plaintiff  may  be  considered  as  being  particeps  criminis 
with  the  defendants,  they  are  not  in  pari  delicto.  It  is  not  univers- 
ally true  that  a  party,  who  pays  money  as  the  consideration  of  an 
illegal  contract,  cannot  recover  it  back.  Where  the  parties  arc 
not  in  pari  delicto,  the  rule  potior  est  conditio  defendentis  is  not 
applicable.  In  Lacaussade  v.  White,  7  T.  R.  535,  the  court  say 
"  that  it  was  more  consonant  to  the  principles  of  sound  policy  and 
justice,  that  wherever  money  has  been  paid  upon  an  illegal  con- 
sideration it  may  be  recovered  back  again  by  the  party  who  has 
thus  improperly  paid  it,  than  by  denying  the  remedy,  to  give  effect 
to  the  illegal  contract." 

This  principle,  however,  is  not  by  law  allowed  to  operate  in  favor 
of  either  party,  where  the  illegality  of  the  contract  arises  from  any 
moral  turpitude.  In  such  cases  the  court  will  not  undertake  to 
ascertain  the  relative  guilt  of  the  parties,  or  afford  relief  to  either. 

But  where  money  is  paid  on  a  contract  which  is  merely  prohibited 
by  statute,  and  the  receiver  is  the  principal  offender,  he  may  be 
compelled  to  refund.  This  is  not  only  consonant  to  the  principles 
of  sound  policy  and  justice,  but  is  now  so  settled  by  authority,  what- 
ever doubts  may  have  been  entertained  respecting  it  in  former 
times. 
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person  suing  out  process  in  the  penal  action,  making  composition, 
etc."  It  was  argued  for  the  defendant  in  that  case,  "  that  as  the 
act  of  the  defendant  co-operated  with  that  of  the  plaintiff  in  pro- 
ducing the  mischief  meant  to  be  prevented  and  restrained  by  the 
statute,  it  was  so  far  illegal,  on  the  part  of  the  defendant  himself, 
as  to  preclude  him  from  any  remedy  by  suit  to  recover  back  money 
paid  by  him  in  furtherance  of  that  object;  and  that  if  he  was  not 
therefore  to  be  considered  as  strictly  in  pari  delicto  with  the  plain- 
tiff in  the  qui  tarn  action,  he  was  at  any  rate  particeps  criminis,  and 
in  that  respect  not  entitled  to  recover  from  his  co-delinquent,  money 
which  he  had  paid  him  in  the  course  and  prosecution  of  their  mutual 
crime."  This  argument  was  overruled,  and  Lord  Ellenborough 
fully  approved  the  doctrine  laid  down  by  Lord  Mansfield  in  Smith 
v.  Bromley,  and  the  decisions  in  the  several  cases  in  which  that 
doctrine  had  been  confirmed.  The  same  distinction  has  been  recog- 
nized in  other  cases,  and  was  adopted  by  this  court  in  Worcester  v. 
Eaton,  II  Mass.  R.  376,  in  which  Parker,  Ch.  J.,  after  referring  to 
the  above  cases,  said :  "  This  distinction  seems  to  have  been  ever 
afterward  observed  in  the  English  courts;  and  being  founded  in 
sound  principle,  is  worthy  of  adoption,  as  a  principle  of  the  com- 
mon law  in  this  country." 

The  principle  is,  in  every  respect,  applicable  to  the  present  case, 
and  is  decisive.  The  prohibition  is  particularly  levelled  against  the 
bank,  and  not  against  any  person  dealing  with  the  bank.  In  the 
words  of  Lord  Mansfield,  "The  statute  itself,  by  the  distinction 
it  makes,  has  marked  the. criminal."  The  plaintiff  is  subject  to  no 
penalty,  but  the  defendants  are  liable  for  the  violation  of  the  stat- 
ute to  a  forfeiture  of  their  charter.  To  decide  that  this  action  can- 
not be  maintained  would  be  to  secure  to  the  defendants  the  fruits 
of  an  illegal  transaction,  and  would  operate  as  a  temptation  to  all 
banks  to  violate  the  statute,  by  taking  advantage  of  the  unwary, 
and  of  those  who  may  have  no  actual  knowledge  of  the  existence 
of  the  prohibition  of  the  statute,  and  who  may  deal  with  a  bank 
without  any  suspicion  of  the  illegality  of  the  transaction  on  the 
part  of  the  bank. 

There  is  still  another  ground  on  which  the  plaintiff's  counsel 
rely.  This  action  proceeds  in  disaffirmance  of  an  executory  illegal 
contract,  and  was  commenced  before  the  money  which  the  defend- 
ants contracted  to  pay  was  by  the  terms  of  the  contract  payable; 
the  plaintiff  therefore  had  a  right  to  rescind  the  contract  or  rather 
to  treat  it  as  a  void  contract,  and  to  recover  back  the  consideration 
money. 
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It  was  so  decided  in  Walker  v.  Chapman,  Lofft,  342,  where 
money  had  been  paid  in  order  to  procure  a  place  in  the  customs, 
but  the  place  had  not  been  procured ;  and  in  an  action  brought  by 
the  party  who  paid  the  money,  it  was  held  that  he  should  recover, 
because  the  contract  continued  executory.  This  case  was  cited 
with  approbation  by  Buller,  J.,  in  Lowry  v.  Bourdieu,  2  Dougl. 
470 ;  and  the  distinction  between  contracts  executed  and  execu- 
tory, he  said,  was  a  sound  one.  The  same  distinction  has  been  rec- 
ognized in  actions  brought  to  recover  back  money  paid  on  illegal 
wagers,  where  both  parties  were  in  pari  delicto.  The  case  of  Tap- 
penden  v.  Randall,  2  Bos.  &  Pul.  467,  was  decided  on  that  dis- 
tinction. Heath,  J.,  said :  "  It  seems  to  me  that  the  distinction 
adopted  by  Buller,  J.,  between  contracts  executory  and  executed, 
if  taken  with  those  modifications  which  he  would  necessarily  have 
applied  to  it,  is  a  sound  distinction.  Undoubtedly  there  may  be 
cases  where  the  contract  may  be  of  a  nature  too  grossly  immoral 
for  the  court  to  enter  into  any  discussion  of  it;  as  where  one  man 
has  paid  money  by  way  of  hire  to  another  to  murder  a  third  person. 
But  where  nothing  of  the  kind  occurs,  I  think  there  ought  to  be 
locus  paenitentiae,  and  that  a  party  should  not  be  compelled  against 
his  will  to  adhere  to  the  contract."  The  same  distinction  is  recog- 
nized in  several  other  cases,  5  T.  R.  405;  r  H.  Bl.  67;  7  T.  R. 
535 ;  3  Taunt.  277 ;  4  Taunt.  290. 

In  the  case  of  Aubert  v.  Walsh,  3  Taunt.  277,  the  authorities 
were  considered,  and  the  law  was  definitely  settled  as  above  stated ; 
and  it  does  not  appear  that  it  has  ever  since  been  doubted.  In 
Utica  Ins.  Co.  v.  Kip,  8  Cowen,  zo,  the  same  principle  is  recog- 
nized, although  the  case  was  not  expressly  decided  on  that  point. 
The  distinction  seems  to  be  founded  in  wise  policy,  as  it  has  a 
tendency  in  some  measure  to  prevent  the  execution  of  unlawful 
contracts,  and  can  in  no  case  work  injustice  to  either  party. 

It  is,  however,  denied  by  the  defendant's  counsel,  that  the  con- 
tract in  question  was  executory,  within  the  true  intent  and  mean- 
ing of  these  decisions,  and  the  doctrine  now  laid  down.  This 
question  has  not  been  much  discussed,  and  it  is  not  necessary  to 
decide  it  in  the  present  case,  the  court  ibeing  clearly  of  opinion  that 
the  plaintiff  is  entitled  to  recover  on  the  other  grounds  mentioned. 
We  have  considered  the  question  as  to  the  distinction  between  ex- 
ecutory and  executed  contracts,  because  it  may  be  of  some  import- 
ance that  the  law  in  that  respect  should  not  be  supposed  to  be 
doubtful  in  our  opinion;  which  might  be  inferred,  perhaps,  if  we 
should  leave  this  question  unnoticed. 


SEC.  I.]      Obligations  Under  Ultra  Vires  Contracts.  445 

The  only  remaining  question  is  whether  the  plaintiff  was  bound 
to  make  a  demand  on  the  bank  before  he  commenced  his  action. 
The  general  rule  is,  that  where  money  is  due  and  payable,  an  ac- 
tion will  lie  without  any  previous  demand.  But  where  money  is 
deposited  in  a  bank  in  the  usual  course  of  business,  we  should  cer- 
tainly hold  that  a  previous  demand  would  be  requisite.  But  if 
money  should  be  obtained  by  a  bank  by  fraud,  or,  as  in  the  present 
case,  by  means  of  an  illegal  contract,  the  bank  claiming  to  hold  it 
under  such  contract,  there  can  be  no  good  reason  given  why  the 
bank  should  be  exempted  from  the  operation  of  the  general  rule. 
In  Clark  v.  Moody,  17  Mass.  R.  145,  it  was  held  that  if  a  factor 
should  render  an  untrue  account,  claiming  a  greater  credit  than  he 
was  entitled  to,  the  principal  would  have  a  right  of  action  without 
a  demand. 

If  the  defendants  had  sold  to  the  plaintiff  a  post-note  payable  at 
a  future  day,  it  could  hardly  be  doubted  that  an  action  would  lie 
to  recover  back  the  consideration  money,  without  any  previous 
demand;  and  there  seems  to  be  no  substantial  distinction  between 
such  a  case  and  the  one  in  question. 

Judgment  on  default. 


Long  v,  Georgia  Pacific  Railway  Company. 

91  Alabama  Reports  519  (1890). 

Appeal  from  the  Chancery  Court  of  Walker. 

The  bill  in  this  case  was  filed  on  the  28th  November,  1888,  by 
Benj.  M.  Long  against  the  Georgia  Pacific  Railway  Company,  and 
sought  the  cancellation  of  a  deed  which  the  complainant  had  exe- 
cuted to  said  corporation,  conveying  the  mineral  interests  in  cer- 
tain lands,  which  belonged  to  him,  and  of  which  he  was  still  in 
possession  when  the  bill  was  filed;  a  cancellation  being  sought  on 
the  ground  that  the  deed  was  void,  because  the  corporation  had 
no  power  to  acquire  and  hold  the  lands,  and  was  a  cloud  on  com- 
plainant's title.  The  chancellor  sustained  a  demurrer  to  the  bill, 
and  his  decree  is  assigned  as  error. 

McClellan,  J.  The  case  made  by  the  amended  bill  is  this :  On 
April  23,  1883,  the  complainant,  B.  M.  Long,  and  his  wife, 
Amanda  C.  Long,  executed  to  the  Georgia  Pacific  Railway  Co.  a 
deed  upon  valuable  consideration  presently  paid,  to  and  of  the 
iron,  coal  and  oil  interests  and  properties  in  and  pertaining  to  cer- 
tain tracts  of  land,  aggregating  about  four  thousand  acres;  the 
said  Long  retaining  the  fee  to  said  lands,  except  in  respect  to  said 
mineral  interests,  and  continuing  in  possession  thereof.  The  grantee 
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fore,  is  not  merely  that  every  member  will  observe  the  conditions 
upon  which  the  company  is  established,  but  that  no  change  shall  be 
made  in  those  conditions;  and  if  there  is  a  covenant  that  no  change 
shall  be  made  in  the  objects  for  which  the  company  is  established,  I 
apprehend  that  that  includes  within  it  the  engagement  that  no  object 
shall  be  pursued  by  the  company,  or  attempted  to  be  attained  by  the 
company  in  practice,  except  an  object  which  is  mentioned  in  the 
memorandum  of  association. 

Now,  my  lords,  if  that  is  so  —  if  that  is  the  condition  upon  which 
the  corporation  is  established  —  if  that  is  the  purpose  for  which  the 
corporation  is  established  —  it  is  a  mode  of  incorporation  which  con- 
tains in  it  both  that  which  is  affirmative  and  that  which  is  negative. 
It  states  affirmatively  the  ambit  and  extent  of  vitality  and  power 
which  by  law  are  given  to  the  corporation,  and  it  states,  if  it  is 
necessary  so  to  state,  negatively,  that  nothing  shall  be  done  beyond 
that  ambit,  and  that  no  attempt  shall  be  made  to  use  the  corporate 
life  for  any  other  purpose  than  that  which  is  so  specified. 

Now,  my  lords,  with  regard  to  the  articles  of  association,  observe 
how  completely  different  the  character  of  the  legislation  is.  The 
14th  section  deals  with  those  articles:  "The  memorandum  of  asso- 
ciation may,  in  the  case  of  a  company  limited  by  shares,  and  shall, 
in  the  case  of  a  company  limited  by  guarantee,  or  unlimited,  be 
accompanied,  when  registered,  by  articles  of  association,  signed  by 
the  subscribers  to  the  memorandum  of  association,  and  prescribing 
such  regulations  for  the  company  as  the  subscribers  to  the  memo- 
randum of  association  deem  expedient."  They  are  to  be  the  masters 
of  the  regulations  which  (always  keeping  within  the  limit  allowed 
by  law)  they  may  deem  expedient  for  the  internal  regulation  of  the 
company.  "  The  articles  shall  be  expressed  in  separate  paragraphs, 
numbered  arithmetically.  They  may  adopt  also  any  of  the  pro- 
visions contained  in  the  table  marked  A.  in  the  first  schedule 
hereto."    I  need  not  read  the  remainder  of  that  section. 

But  your  lordships  must  take,  in  connection  with  that,  the  soth 
section  of  the  act.  That  provides  that  "  subject  to  the  provisions  of 
this  act,  and  to  the  conditions  contained  in  the  memorandum  of 
association,  any  company  formed  under  this  act  may,  in  general 
meeting,  from  time  to  time,  by  passing  a  special  resolution  in  man- 
ner hereinafter  mentioned,  alter  all  or  any  of  the  regulations  of  the 
company  contained  in  the  articles  of  association,  or  in  the  table 
marked  A,  in  the  first  schedule,  where  such  table  is  applicable  to  the 
company,  or  make  new  regulations  to  the  exclusion  of,  or  in  addi- 
tion to,  all  or  any  of  the  regulations  of  the  company."  Of  the 
internal  regulations  of  the  company,  the  members  of  it  are  absolute 
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masters,  and,  provided  they  pursue  the  course  marked  out  in  the 
act,  that  is  to  say,  holding  a  general  meeting  and  obtaining  the 
consent  of  the  shareholders,  they  may  alter  those  regulations  from 
time  to  time;  but  all  must  be  done  in  the  way  of  alteration  subject 
to  the  conditions  contained  in  the  memorandum  of  association. 
That  is  to  override  and  overrule  any  provisions  of  the  articles  which 
may  be  at  variance  with  it.  The  memorandum  of  association  is,  as 
it  were,  the  area  beyond  which  the  action  of  the  company  cannot 
go ;  inside  that  area  the  shareholders  may  make  such  regulations  for 
their  own  government  as  they  think  fit. 

My  fords,  that  reference  to  the  act  will  enable  me  to  dispose  of 
a  provision  in  the  articles  of  association  in  the  present  case,  which 
was  hardly  dwelt  upon  in  argument,  but  which  I  refer  to  in  order 
that  it  may  not  be  supposed  to  have  been  overlooked.  It  appears 
that  there  has  come  into  the  articles  of  association  of  this  company 
one  which  is  in  these  words :  "An  extension  of  the  company's  busi- 
ness beyond  or  for  other  than  the  objects  or  purposes  expressed  or 
implied  in  the  memorandum  of  association  shall  take  place  only  in 
pursuance  of  a  special  resolution."  In  point  of  fact,  no  resolution 
for  the  extension  of  the  business  of  the  company  was  in  this  case 
come  to ;  but  even  if  it  had  been  come  to,  it  would  have  been  entirely 
inept  and  inefficacious.  There  was,  in  this  fourth  article,  an  attempt 
to  do  the  very  thing  which,  by  the  act  of  Parliament,  was  prohibited 
to  be  done  —  to  claim  and  arrogate  to  the  company  a  power  under 
the  g^ise  of  internal  regulation  to  go  beyond  the  objects  or  pur- 
poses expressed  or  implied  in  the  memorandum. 

Now,  my  lords,  bearing  in  mind  the  difference  which  I  have  just 
taken  the  liberty  of  pointing  out  to  your  lordships  between  the 
memorandum  and  the  articles,  we  arrive  at  once  at  all  which  appears 
to  me  to  be  necessary  for  the  purpose  of  deciding  this  case.  I  have 
used  the  expressions  extra  vires  and  intra  vires.  I  prefer  either  ex- 
pression very  much  to  one  which  occasionally  has  been  used  in  the 
judgments  in  the  present  case,  and  has  also  been  used  in  other  cases, 
the  expression  "  illegality." 

In  a  case  such  as  that  which  your  lordships  have  now  to  deal 
with,  it  is  not  a  question  whether  the  contract  sued  upon  involves 
that  which  is  malum  p^rohibitum  or  malum  in  se,  or  is  a  contract  con- 
trary to  public  policy  and  illegal  in  itself.  I  assume  the  contract 
in  itself  to  be  perfectly  legal,  to  have  nothing  in  it  obnoxious  to  the 
doctrine  involved  in  the  expressions  which  I  have  used.  The  ques- 
tion is  not  as  to  the  legality  of  the  contract;  the  question  is  as  to 
the  competency  and  power  of  the  company  to  make  the  contract. 
Now,  I  am  clearly  of  opinion  that  this  contract  was  entirely,  as  I 
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the  purpose  of  cutting,  dressing,  manufacturing,  selling,  and  dispos* 
ing  of  marble,  stone,  slate,  granite,  and  other  substances,  with  such 
other  incidental  and  necessary  powers  essential  to  carry  on  said 
business."  This  company,  with  its  place  of  business  in  Cincinnati, 
Ohio,  has  acquired  the  entire  issue  of  shares  made  by  a  Tennessee 
incorporation,  engaged  in  a  similar  business  and  under  a  similar 
charter,  and  known  as  the  "  McMillin  Marble  Co."  Its  last  acqui- 
sition of  shares  was  under  a  contract  with  the  defendant,  who  was 
president  of  the  Tennessee  company,  and  who  owned,  at  the  time 
of  the  sale,  twenty-five  shares,  being  one-half  of  the  entire  stock 
of  the  company.  These  shares  he  conveyed  to  a  trustee,  selected 
by  the  purchasing  corporation,  for  its  use  and  benefit.  The  com- 
sideration  for  the  sale  was  the  payment  of  six  thousand  dollars, 
the  defendant  assuming  and  agreeing  to  personally  pay  off  and 
discharge  one-half  of  all  liability  which  might  be  fixed  upon  the 
McMillin  Marble  Co.  as  a  result  of  certain  suits  against  that  com- 
pany then  pending  in  the  courts  of  this  state. 

The  bill  alleges,  and  the  evidence  establishes,  that  the  complainant 
company  has  been  compelled,  in  order  to  protect  the  property  of  the 
McMillin  Marble  Co.,  to  pay  out  about  the  sum  of  three  thousand 
dollars  in  settlement  and  satisfaction  of  the  claims  in  suit  at  time 
of  its  contract  with  defendant. 

The  relief  sought  is  a  decree  against  defendant  for  one-half  this 
sum,  being  the  proportion  he  agreed  to  pay  under  his  agreement 
of  sale.  The  defense  is  that  the  contract  of  sale  to  the  complainant 
company  was  unlawful  and  void;  that  is  to  say,  that  the  purchase 
of  these  shares  was  outside  the  objects  of  its  creation  as  defined  in 
its  charter,  and  is  therefore  such  a  contract  as  is  not  only  void- 
able, but  wholly  void  and  of  no  legal  effect;  that  it  is  not  a  case 
of  excessive  use  of  a  power  granted,  but  that  no  power  whatever 
was  conferred  to  deal  in  or  hold  the  shares  of  another  corporation ; 
that  the  suit  is  one  upon  a  void  contract  and  in  furtherance  of  it, 
and  that  it  should  not  be  entertained  t>y  a  court  of  law  or  equity. 

*'  The  rule  in  the  United  States,"  says  Mr.  Green,  the  American 
editor  of  Brice's  Ultra  Vires,  "  is  that  a  corporation  cannot  become 
a  stockholder  in  another  corporation  unless  by  power  specifically 
granted  by  its  charter  or  necessarily  implied  in  it."  Green's  Brice's 
Ultra  Vires,  91,  note  h,  and  American  cases  cited. 

"A  corporation  has  no  implied  right  to  purchase  shares  in  an- 
other company  for  the  purpose  of  controlling  its  management ;  nor 
may  a  corporation  hold  shares  in  another  company  as  an  invest- 
ment, unless  this  be  the  usual  method  of  carrying  on  its  own  proper 
business.    A  corporation  must  carry  on  its  own  business  by  its  own 
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agents,  and  not  through  the  agency  of  another  corporation.  It  is 
dear  also  that  a  corporation  has  no  implied  right  to  speculate  in 
shares,  unless  this  be  the  kind  of  business  for  which  the  company 
was  formed."    i  Morawetz  on  Corporations,  section  431. 

The  evidence  shows  that  the  declared  purpose  of  complainant 
in  buying  in  the  shares  held  by  the  defendant  was  to  enable  it  to 
manage  and  control  the  business  of  the  Tennessee  company  in  the 
interest  of  the  Ohio  company. 

There  is  no  pretense  that  it  had  any  express  power  to  purchase 
shares  in  another  company,  and  it  is  too  clear  to  need  argument  or 
further  citation  of  authority  that  it  had  no  implied  authority  to 
purchase  and  hold  shares,  either  in  its  own  name  or  in  that  of  a 
trustee,  for  the  purpose  of  controlling  another  corporation.  That 
these  corporations  were  engaged  in  a  similar  business  does  not 
help  the  case.  The  purpose  and  intent  in  granting  a  charter  is,  that 
the  corporation  shall  carry  on  its  business  through  its  own  agents, 
and  not  through  the  agency  of  another  corporation.  The  public 
policy  of  this  state  will  not  permit  the  control  of  one  corporation 
by  another.  Especially  is  this  true  when  a  foreign  corporation 
thus  undertakes  to  control  and  swallow  up  a  domestic  company. 
Such  control  of  one  corporation  by  another  in  a  like  business  is 
unlawful,  as  tending  to  monopoly. 

The  result  is  that  this  purchase  of  shares  for  the  express  object 
of  controlling  and  managing  another  corporation  was  ultra  vires, 
and,  therefore,  unlawful  and  void.  Being  void,  it  was  of  no  legal 
effect,  and  no  rights  result  from  it  enforceable  by  or  through  the 
courts  of  the  state,  when  such  aid  is  invoked  in  furtherance  of  the 
unlawful  agreement. 

But  it  has  been  insisted  very  earnestly  by  the  able  and  learned 
counsel  for  complainant,  that  where  the  contract  has  been  fully 
executed  by  the  plaintiff,  the  defendant  should  not  be  permitted  to 
invoke  such  defense  to  a  suit  brought  to  compel  performance ;  that 
to  permit  such  a  defense  would  work  injustice,  and  enable  defend- 
ant to  repudiate  his  liability  while  holding  on  to  the  price  he  has 
received.  There  are  cases  where,  the  contract  being  fully  executed 
on  both  sides,  the  court,  in  the  interest  of  justice,  has  refused  to 
aid  either  in  obtaining  a  rescission.  Whitney  Arms  Co.  v.  Barlow, 
63  N.  Y.  62,  is  one  of  this  class. 

So  there  are  cases  where  the  defense  of  ultra  vires  has  not  been 
entertained  when  the  defect  was  in  the  mode  of  executing  the  con- 
tract or  in  the  power  of  the  agent. 
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So  there  are  many  cases  holding  the  party  relying  upon  the  de- 
fense of  ultra  vires  to  an  accountability  for  the  benefits  received. 
Green's  Brice's  Ultra  Vires,  171,  and  note  at  end  of  chapter. 

Again,  there  are  cases  where  the  courts  have  refused  to  enter- 
tain suits  to  recover  property  from  corporations  which  is  held  in 
excess  of  charter  capacity.  In  such  cases  the  courts  have  held 
that  the  defect  in  power  could  not  be  set  up  in  a  collateral  way, 
and  that  the  state  only  could  complain  of  such  violation.  To  this 
effect  were  our  own  cases  of  Barrow  v.  Turnpike  Co.,  9  Hun  303, 
and  Heiskell  v.  Chickasaw  Lodge,  87  Tenn.  668. 

The  question  here  is  not  like  any  of  these.  The  complainant 
sues  upon  its  contract,  and,  in  affirmance  of  it,  seeks  to  have  the 
defendant  perform  an  agreement  which  sprang  from  and  was  col- 
lateral to  it.  It  has  received  the  shares  it  purchased,  and  holds  on 
to  them.  It  simply  asks  that  the  defendant  be  further  compelled 
to  perform  his  contract  by  contributing,  in  accordance  with  his 
agreement,  his  proportion  of  the  liability  paid  off  by  complainant 
in  protection  of  the  property  of  the  McMillin  Marble  Co.  The 
suit  is  clearly  in  furtherance  of  the  original,  unlawful,  and  void 
contract.  That  the  contract  has  been  executed  by  the  plaintiff  does 
not  make  it  lawful  or  entitle  it  to  an  enforcement  of  it. 

This  proposition  was  very  plainly  put  in  Pittsburg,  etc,  v.  R,  & 
H.  Bridge  Co.,  where  it  was  stated,  as  a  result  of  all  the  previous 
decisions  of  that  court  upon  this  subject,  "That  a  contract  made 
by  a  corporation,  which  is  unlawful  and  void  because  beyond  the 
scope  of  its  corporate  powers,  does  not,  by  being  carried  into  effect, 
become  lawful  and  valid;  but  the  proper  remedy  of  the  party 
aggrieved  is  by  disaffirming  the  contract,  and  suing  to  recover,  as 
on  a  quantum  meruit,  the  value  of  what  the  defendant  has  actually 
received."     131  U.  S.  389. 

The  case  of  Central  Transportation  Co.  v.  Pullman  Car  Co.  is 
an  exceedingly  interesting  case,  as  it  involved  a  consideration  of 
the  circumstances  under  which  a  defendant  may  interpose  the 
defense  of  ultra  vires,  notwithstanding  full  performance  by  the 
plaintiff. 

In  that  case  the  Central  Transportation  Co.  had  leased  and 
transferred  all  of  its  property  of  every  kind  to  the  defendant  com- 
pany, which  was  engaged  in  a  similar  and  competitive  business. 
The  lessee  company  undertooK  to  pay  all  of  the  debts  of  the  lessor 
company,  and  to  pay  to  it  annually  the  sum  of  $264,000  for  a  term 
of  ninety-nine  years.  Possession  was  taken,  and  the  installments 
paid  for  a  number  of  years.  The  suit  was  for  a  part  of  the  in- 
stallment for  the  last  year  before  suit.    The  defense  of  ultra  vires 
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was  interposed  and  sustained,  the  court  holding  that  the  sale  was 
unauthorized  and  in  excess  of  the  power  of  the  selling  company. 
It  was  urged  for  the  plaintiff,  as  in  this  case,  that,  even  if  the  con- 
tract was  void,  because  ultra  vires  and  against  public  policy,  yet 
that,  having  been  fully  executed  on  the  part  of  the  plaintiff,  and 
the  benefits  of  it  received  by  the  defendant  for  the  period  covered 
by  the  declaration,  the  defendant  was  estopped  to  set  up  the  in- 
validity of  the  contract  as  a  defense  to  an  action  to  recover  the 
compensation  agreed  on  for  that  period. 

After  reviewing  its  own  decisions  upon  this  branch  of  the  case, 
that  court  said: 

,  "  The  view  which  this  court  has  taken  of  the  question  presented 
by  this  branch  of  the  case,  and  the  only  view  which  appears  to  us 
consistent  with  legal  principles,  is  as  follows:  A  contract  of  a 
corporation  which  is  ultra  vires  in  the  proper  sense  —  that  is  to  say, 
outside  the  object  of  its  creation  as  defined  in  the  law  of  its  organ- 
ization, and  therefore  beyond  the  powers  conferred  upon  it  by  the 
legislature  —  is  not  voidable  only,  but  wholly  void,  and  of  no  legal 
effect.  The  objection  to  the  contract  is  not  merely  that  the  corpo- 
ration ought  not  to  have  made  it,  but  that  it  could  not  make  it. 
The  contract  cannot  be  ratified  by  either  party,  because  it  could  not 
have  been  authorized  by  either.  No  performance  on  either  side 
can  give  the  unlawful  contract  any  validity,  or  be  the  foundation 
of  any  right  of  action  upon  it.  When  a  corporation  is  acting  with- 
in the  general  scope  of  the  powers  conferred  upon  it  by  the  legis- 
lature, the  corporation,  as  well  as  persons  contracting  with  it,, 
may  be  estopped  to  deny  that  it  has  complied  with  the  legal  for- 
malities which  are  prerequisites  to  its  existence  or  to  its  action,  be- 
cause such  requisites  might  in  fact  have  been  complied  with.  But 
where  the  contract  is  beyond  the  powers  conferred  upon  it  by  ex- 
isting law,  neither  the  corporation  nor  the  other  party  to  the  con- 
tract can  be  estopped,  by  assenting  to  it  or  by  acting  upon  it,  to 
show  that  it  was  prohibited  by  law. 

"A  contract  ultra  vires  being  unlawful  and  void,  not  because 
it  is  in  itself  immoral,  but  because  the  corporation,  by  the  law  of 
its  creation,  is  incapable  of  making  it,  the  courts,  while  refusing 
to  maintain  any  action  upon  the  unlawful  contract,  have  always 
striven  to  do  justice  between  the  parties,  so  far  as  it  could  be  done 
consistently  with  adherence  to  law,  by  permitting  property  or 
money,  parted  with  on  the  faith  of  the  unlawful  contract,  to  be 
recovered  back,  or  compensation  to  be  made  for  it.  In  such  case, 
however,  the  action  is  not  maintained  upon  the  unlawful  contract, 
nor  according  to  its  terms,  but  on  an  implied  contract  of  the  de- 
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fendant  to  return,  or,  failing  to  do  that,  to  make  compensation  for 
property  or  money  which  it  has  no  right  to  retain.  To  maintain 
such  an  action  is  not  to  affirm,  but  to  disaffirm,  the  unlawful  con- 
tract."   139  U.  S.  60. 

This  seems  to  us  to  fully  and  clearly  state  the  rule.  The  pas- 
sage cited  by  counsel  from  Railway  Co.  v.  McCarthy,  96  U.  S.  267, 
"  that  the  doctrine  of  ultra  vires,  when  invoked  for  or  against  a 
corporation,  should  not  .be  allowed  to  prevail  when  it  would  defeat 
the  ends  of  justice,  or  work  a  legal  wrong,"  is  misleading;  and,  if 
literally  construed,  would  result  in  an  enormous  practical  extension 
of  the  powers  of  corporations. 

We  do  not  understand  that  a  result  required  by  adherence  to  the 
law  would  be  either  unjust  or  a  legal  wrong.  The  learned  judge 
doubtless  intended  it  to  be  understood  that  the  defense  would  be 
a  legal  wrong  only  when  the  law  did  not  require  its  consideration 
by  the  court. 

'  This  passage,  and  one  of  similar  character  in  San  Antonio  v. 
Mehaffy,  96  U.  S.  312,  was  uncalled  for  in  the  case  in  which  it 
Avas  used,  and  in  Central  Transportation  Co.  v.  Pullman  Car  Co., 
supra,  was  characterized  as  "  a  mere  passing  remark." 

To  sustain  this  suit,  as  now  presented,  would  be  in  affirmance 
and  furtherance  of  an  unlawful  and  void  contract.  It  is  in  no 
sense  a  suit  in  disaffirmance. 

Whether  complainant  could  tender  back  the  shares  received,  and 
maintain  a  suit  to  recover  the  money  paid  for  the  shares  upon  an 
implied  agreement  to  return  money  which  the  defendant  had  no 
right  to  retain,  is  a  question  not  presented  upon  this  record. 

The  decree  dismissing  the  bill  must,  upon  the  grounds  herein 
stated,  be,  and  accordingly  is,  affirmed. 


Bath  Gas  Light  Co.  v.  Claffy. 

151  New  York  Reports  24  (1896}. 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Second  Judicial  Department,  entered  December  13, 
1893,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  circuit,  a  jury  having  been 
waived. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinions. 
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Andrews,  Ch.  J.  A  brief  statement  of  the  material  facts  will 
present  the  important  question  arising  upon  this  appeal. 

The  plaintiff  is  a  Maine  corporation  created  under  a  special  law 
of  that  state,  passed  in  1853,  f^r  the  purpose  of  supplying  gas  for 
the  lighting  of  the  streets  and  buildings  in  the  city  of  Bath.  The 
United  Gas,  Fuel  &  Light  Co.  is  also  a  Maine  corporation,  organ- 
ized in  1888,  under  a  general  law,  by  the  execution  and  filing  of 
a  certificate,  which  in  pursuance  of  the  law  of  Maine  was  first  sub- 
mitted to  and  approved  by  the  attorney-general,  who  certified  that 
it  was  conformable  to  the  constitution  and  laws  of  that  state.  The 
certificate,  among  other  things,  specified  that  the  corporation  was 
organized  to  "manufacture,  lease,  purchase  and  otherwise  acquire, 
deal  in,  manage,  use  and  sell  any  and  all  machinery,  fixtures,  ap- 
purtenances, appliances  and  plants  for  using  and  furnishing  light, 
heat,  and  power,  and  for  any  and  all  purposes  for  which  gas  is 
now  used."  The  plaintiff  under  its  charter  established  a  plant,  and 
at  the  time  of  the  execution  of  the  lease  now  to  be  mentioned  was 
engaged  in  supplying  the  streets  and  buildings  in  Bath  with  gas 
for  lighting  and  other  purposes.  On  November  10,  1888,  Jt  exe- 
cuted to  the  United  Gas,  Fuel  &  Light  Co.  a  lease  of  its  property 
and  franchises  for  the  term  of  twenty-five  years  from  November 
I,  1888,  at  an  annual  rent  of  $2,500,  which  the  lessee  covenanted 
to  pay  in  semi-annual  payments  on  the  ist  day  of  May  and  the 
1st  day  of  November  in  each  year,  and  also  the  taxes  assessed 
during  the  term.  Provision  was  made  for  the  payment  by  the 
lessor  to  the  lessee,  at  the  expiration  of  the  term,  of  the  value  of 
any  improvements  or  extensions  made  by  the  lessee,  and  it  was 
also  provided  that  the  lessee  should  give  to  the  lessor  a  satisfactory 
bond  for  the  faithful  performance  by  the  lessee  of  its  covenants 
in  the  lease.  In  pursuance  of  the  provision  last  mentioned,  the 
United  Gas,  Fuel  &  Light  Co.,  on  the  same  day,  executed  a  bond 
with  the  defendants,  John  Claffy  and  John  T.  Rowland,  as  sureties, 
conditioned  for  the  faithful  performance  by  the  company  of  the 
covenants  in  its  behalf  contained  in  the  lease,  which  bond  was  de- 
livered to  and  accepted  by  the  plaintiff.  The  sureties  were  inter- 
ested in  the  United  Gas,  Fuel  &  Light  Co.  as  stockholders,  and 
Claffy  (the  appellant)  was  also  a  director.  The  lessee  immediately, 
upon  the  execution  of  the  lease,  entered  into  possession  of  the 
demised  property  and  paid  the  rent  up  to  the  ist  day  of  November, 
1889,  but  defaulted  in  the  semi-annual  payment  due  May  ist,  1890, 
and  on  the  2d  day  of  August,  1890  (the  rent  remaining  unpaid), 
the  plaintiff  re-entered  and  took  possession  of  the  demised  prop- 
erty under  a  provision  of  the  lease  which  authorized  the  lessor  to 
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enter  and  expel  the  lessee  on  failing  to  pay  rent.  The  entry  also 
was,  as  may  be  inferred,  with  the  consent  and,  indeed,  at  the  sug- 
gestion of  the  officers  of  the  lessee.  This  action  was  brought  on 
the  bond  against  the  lessee  and  the  sureties  to  recover  as  damages 
the  rent  which  fell  due  May  i,  1890,  and  the  proportionate  rent 
from  that  date  up  to  August  2d,  1890,  and  taxes  which  had  been 
assessed  against  the  property  during  its  occupation  by  the  lessee, 
which  it  had  failed  to  pay. 

The  defendant  Claffy  alone  appeared  and  defended  the  action. 
His  sole  defense  to  the  general  claim  is  that  the  lease  was  ultra 
vires,  illegal  and  void,  because  (as  is  conceded)  it  was  made  with- 
out legislative  sanction.  If  the  court  is  compelled  to  accede  to 
this  contention  by  force  of  controlling  authority,  or  from  consid- 
erations of  public  policy  which  overbear  in  the  particular  case  the 
rules  of  ordinary  justice,  it  will  be  our  duty  so  to.  declare  and  to 
say  that,  although  the  United  Gas,  Fuel  &  Light  Co.  received  and 
enjoyed  the  undisturbed  possession  of  the  demised  property  under 
the  lease  until  the  re-entry,  and  accepted  and  appropriated  the 
benefit  of  the  contract,  nevertheless,  when  called  upon  to  pay  the 
rent  which  accrued  during  its  occupation,  it  may  defend  itself  on 
the  ground  that  the  plaintiff,  in  making  the  lease,  exceeded  its 
power  and  escaped  the  performance  of  its  obligation,  and  further, 
that  the  defendant  Claffy  may,  for  a  like  reason,  avoid  his 
guaranty. 

The  modem  doctrine,  as  stated  by  Chancellor  Kent,  is  to  con- 
sider corporations  as  having  such  powers  as  are  specifically  granted 
by  the  act  of  incorporation,  or  as  are  necessary  for  the  purpose  of 
carrying  into  effect  the  powers  expressly  granted,  and  as  not  hav- 
ing any  others.  2  Kent  Comm.  299.  This  doctrine  is  embodied 
in  the  Revised  Statutes  of  New  York,  and  the  section  relating  to 
the  subject  is  regarded  as  simply  declaratory  of  the  antecedent 
law.  I  Rev.  St.  600,  §  3.  It  has  been  frequently  stated  that  the 
validity  of  contracts  or  corporations  is  to  be  determined  by  com- 
paring the  contract  made  with  the  charter,  and  if  upon  such  com- 
parison it  appears  that  the  contract  was  neither  expressly  author- 
ized, nor  a  necessary  or  reasonable  incident  to  the  exercise  of  the 
powers  specifically  granted,  the  contract  is  %dtra  vires.  It  seems 
that  by  the  ancient  common  law  a  corporation  could  bind  itself 
by  a  contract  under  its  corporate  seal,  although  the  contract  was 
not  within  the  powers  specified  in  the  charter,  and  even  although 
It  contained  negative  words.  This  was  in  substance  stated  by 
Blackburn,  J.,  in  the  case  of  Riche  v.  Ashbury  Railway  Carriage 
Co,,  L.  R.  9  Exch.  262,  citing  as  authority  Sutton's  Hospital  Case, 
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ID  Co.  I.  He  said:  "If  there  are  conditions  contained  in  the  char- 
ter that  the  corporation  shall  not  do  particular  things,  and  those 
things  are  nevertheless  done,  it  gives  ground  for  a  proceeding  by 
sci.  fa.  in  the  name  of  the  Crown  to  repeal  the  letters  patent  creat- 
ing the  corporation.  But  if  the  Crown  take  no  such  steps  it  does 
not,  as  I  conceive,  lie  in  the  mouth  either  of  the  corporation  or  of 
the  person  who  has  contracted  with  it  to  say  that  the  contract  into 
which  they  have  entered  was  void  as  beyond  the  capacity  of  the 
corporation.  The  case  came  before  the  House  of  Lords  on  ap- 
peal from  the  decision  of  the  Exchequer  Chamber  in  favor  of  the 
plaintiff,  and  its  judgment  is  reported  in  L.  R.  7  Eng.  &  Ir.  App. 
653.  The  action  was  to  enforce  a  contract  entered  into  by  the 
defendant,  a  corporation  incorporated  under  the  Companies  Act 
of  1862.  The  judgment  of  the  Exchequer  Chamber  was  reversed 
on  the  ground  that  the  contract  sued  upon  was  expressly  pro- 
hibited by  the  act  under  which  the  defendant  was  incorporated,  and 
was,  therefore,  void.  The  House  of  Lords  applied  the  general 
doctrine  that  an  act  done  in  contravention  of  an  express  statute 
is  utterly  void. 

The  modern  and  reasonable  doctrine  that  contracts  into  which 
corporations  may  lawfully  enter  are  such  only  as  are  expressly  or 
impliedly  authorized  by  their  charters,  is  nevertheless  frequently 
disregarded  in  practice,  and  when  this  is  done  and  a  corporation  en- 
ters into  a  contract  beyond  its  chartered  powers,  the  question  arises 
which  has  been  the  subject  of  debate  and  of  much  difference  of 
opinion,  how  shall  such  a  contract  be  treated  by  the  courts,  and 
whether  the  contract  can  create  any  rights  as  between  the  parties 
which  the  courts  will  enforce.  There  are  some  propositions  per- 
taining to  the  general  subject  which  are  beyond  dispute.  One  is, 
that  a  contract  by  a  corporation  to  do  an  immoral  thing,  or  for 
any  immoral  purpose,  or,  to  use  a  convenient  expression,  a  con- 
tract malum  in  se,  is  void  and  gives  no  right  of  action.  The  doc- 
trine, however,  is  not  peculiar  to  contracts  of  corporations.  It 
has  its  root  in  the  universal  principle  that  persons  shall  not  stipu- 
late for  iniquity.  Another  principle  of  general  recognition  is  that 
a  corporation  cannot  enter  into  or  bind  itself  by  a  contract  which 
is  expressly  prohibited  by  its  charter  or  by  statute,  and  in  the  appli- 
cation of  this  principle  it  is  immaterial  that  the  contract,  except 
for  the  prohibition,  would  be  lawful.  No  one  is  permitted  to  justify 
an  act  which  the  legislature  within  its  constitutional  power  has 
declared  shall  not  be  performed.  The  series  of  cases  in  this  state, 
known  as  the  Utica  Insurance  Cases,  afford  an  apt  illustration. 
It  was  held  that  the  restraining  acts  which  prohibited  the  exercise 
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of  banking  powers,  including  the  discount  of  paper,  by  other  than 
banking  corporations,  rendered  void  securities  taken  on  such  dis- 
count by  corporations  not  possessing  banking  powers,  and  this, 
although  the  object  of  the  restraining  laws  seems  to  have  been  the 
protection  of  the  chartered  banks  in  the  monopoly  of  banking. 

But  in  not  infrequent  instances  corporations  enter  into  unau- 
thorized contracts,  which  are  neither  mala  in  se  nor  mala  pro- 
hibiia,  or  when  the  only  prohibition  or  restriction  is  implied  from 
the  grant  of  specific  powers.  It  is  this  class  of  cases  which  open 
the  field  of  controversy.  Is  such  a  contract  performed  by  one 
party,  but  not  performed  by  the  other,  void  as  between  them  to 
all  intents  and  purposes,  so  that  no  recovery  can  be  had  under  it 
against  the  party  who  has  received  the  consideration  for  his  prom- 
ise, but  neglects  or  refuses  to  perform  it,  or  is  it  so  tainted  with 
illegality  that  the  courts  must  refuse  to  recognize  it  under  any 
circumstances  or  enforce  its  obligation,  whether  as  to  past  or  future 
transactions?  There  are  certain  English  cases  which  are  relied 
upon  by  those  who  maintain  the  strict  view  that  contracts  of  cor- 
porations ultra  vires  are  under  no  circumstances  enforceable  in  the 
courts.  The  principle  of  these  cases  are  The  East  Anglian  Rail- 
ways Co.  V.  The  Eastern  Counties  Railway  Co.,  ii  C.  B.  775; 
Macgregor  v.  The  Dover  &  Deal  Railway  Co.,  18  Ad.  &  El.  618, 
and  The  Ashbury  Railway  Carriage  Co.,  Limited,  v.  Riche,  L.  R. 
7  Eng.  &  Ir.  App.  653.  The  East  Anglian  case  seems  to  have 
been  the*  first  one  in  England  which  sustained  a  defense  of  ultra 
vires  interposed  by  a  corporation  as  a  defense  to  an  action  at  law 
on  a  contract  made  in  the  name  of  the  corporation.  See  opinion 
of  Erie,  J.,  Mayor  of  Norwich  v.  Norfolk  Railway  Co.,  4  El.  & 
Bl.  397.  The  defendant  in  that  case,  a  railway  corporation  own- 
ing and  operating  a  railway  entered  into  a  contract  with  another 
railway  company,  by  which  it  agreed  to  pay  the  parliamentary 
expenses  which  might  be  incurred  by  the  latter  company  in  the 
effort  to  obtain  authority  to  extend  its  lines,  whether  the  grant 
should  be  obtained  or  not,  the  intention  being  to  turn  over  the  con- 
cessions, if  obtained,  together  with  the  original  line,  to  the  defend- 
ant under  a  lease,  for  which  a  parliamentary  sanction  was  to  be 
applied  for.  The  concessions  were  only  in  part  obtained,  and  no 
authority  to  make  the  proposed  lease  was  given,  and  the  project 
was  finally  abandoned.  The  action  was  brought  on  the  contract 
to  recover  the  expenses  incurred  by  the  plaintiff,  amounting  to  more 
than  twenty  thousand  pounds.  It  was  held  that  the  plaintiff  was 
not  entitled  to  recover,  on  the  ground  that  the  statute  under  which 
the  defendant  was  incorporated  prescribed  that  the  funds  of  the 
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defendant  would  be  applied  to  the  purposes  for  which  it  was  in- 
corporated, and  that  it  could  not  legally  enter  into  a  contract 
involving  the  application  of  any  portion  of  its  funds  to  other  pur- 
poses. The  opinion  relies  upon  cases  in  equity  brought  by  share- 
holders to  restrain  the  misapplication  of  corporate  funds.  The 
case  of  Macgregor  v.  The  Dover  &  Deal  Railway,  and  the  case  of 
The  Ashbury  Railway  Carriage  Co.,  though  differing  in  detail, 
were  decided  upon  the  same  principle,  but  in  the  latter  case  there 
was  an  express  statutory  prohibition  which  was  regarded  as  pro- 
hibiting the  contract  there  in  question.  It  is  important  to  observe 
that  in  each  of  these  cases  the  action  was  brought  against  the  of- 
fending corporation,  or  those  in  privity  with  it,  to  enforce  the  unau- 
thorized contract  while  it  was  still  executory  on  the  part  of  the 
corporation,  and  that  the  effect  of  a  recovery  would  have  been  to 
divert  and  appropriate  the  funds  of  the  corporation  by  the  action 
of  the  courts  to  unauthorized  objects,  to  the  prejudice  of  the  legal 
rights  of  stockholders  and  creditors.  Without  questioning  these 
cases,  it  is  quite  apparent  that  they  stand  in  justice  upon  a  very 
different  basis  from  the  action  in  this  case,  which  is  brought  by 
the  corporation  to  enforce  a  contract,  the  enforcement  of  which 
will  indemnify  the  plaintiff  and  its  stockholders  for  the  deprivation 
of  the  use  of  the  property  of  the  corporation,  during  its  possession 
by  the  defendants,  under  the  unauthorized  lease.  The  Supreme 
Court  of  the  United  States  seems  to  be  committed  to  a  construc- 
tion of  the  doctrine  of  ultra  vires  which  would  sustain  thtf  defense 
in  the  case  now  before  us.  Several  cases  have  arisen  in  that  court 
upon  leases  of  railroads  made  without  legislative  sanction,  in  which 
it  has  been  held  that  such  leases  are  void  as  between  the  parties, 
and  that  no  action  can  be  maintained  thereon  to  recover  the  rent 
reserved,  even  during  the  occupation  by  the  lessee  under  the  lease. 
In  Thomas  v.  Railroad  Co.,  loi  U.  S.  71,  the  defendant  had  leased 
to  the  plaintiffs  a  railroad  for  a  term  of  years,  reserving  an  option  . 
to  terminate  the  lease  at  any  time  during  the  term,  and  the  defend- 
ant, in  case  such  option  should  be  exercised,  covenanted  to  submit 
to  arbitration  the  ascertainment  of  the  loss  and  damage  to  the 
plaintiffs  by  reason  of  such  termination  of  the  lease,  and  to  abide 
by  the  award.  The  defendant  exercised  the  option  and  terminated 
the  lease  and  resumed  possession  of  the  road,  and  an  action  was 
brought  for  a  breach  of  the  contract  in  respect  to  arbitration.  The 
trial  court  determined  the  case  against  the  plaintiffs  on  the  ground 
that  the  contract  sued  upon  was  in  substance  a  lease  of  the  property 
and  franchises  of  the  defendant,  which,  having  been  executed  with* 
out  legislative  authority,  was  illegal  and  void,  and  the  Supreme 
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Court  affirmed  the  judgment.  The  action,  it  will  be  observed,  was 
in  substance  an  action  to  recover  the  value  of  the  unexpired  term 
of  which  the  plaintiffs  had  been  deprived  by  the  action  of  the  de- 
fendant, and  the  covenant  sued  upon  was  wholly  executory.  But 
in  the  subsequent  cases  of  Pa.  Railroad  Co.  et  al.  v.  St.  Louis,  A. 
&  T.  H.  R.  R.  Co.,  ii8  U.  S.  290;  Oregon  Railway  &  Nav.  Co. 
v.  Oregonian  Railway  Co,,  130  U.  S.  i,  and  St.  Louis,  V.  &  T.  H. 
Railroad  Co.  v.  Terre  Haute  &  Indianapolis  Railroad  Co.,  145  U. 
S.  393,  which  were  actions  by  lessor  against  lessee  to  recover  rent 
accrued  under  leases  of  railroads  during  the  occupation  by  the 
lessees,  it  was  broadly  held  that  as  the  leases  were  made  without 
legislative  sanction  they  were  void,  and  that  no  action  could  be 
maintained  thereon  to  recover  the  past  due  rent,  although  the 
lessees  were  and  still  remained  in  undisturbed  possession  of  the 
demised  property.  Miller,  J.,  in  the  case  in  118  U.  S.,  expressed 
a  doubt  whether  there  could  be  a  recovery  on  a  quantum  meruU. 
We  concur  with  the  opinion  expressed  by  two  of  the  learned  jus- 
tices of  the  court,  who  dissented  from  the  judgment  in  the  case 
last  cited,  that  the  decision  carried  the  doctrine  of  ultra  vires  to  an 
unjust  extent,  and  the  rank  injustice  which,  as  it  seems  to  us,  these 
cases  sanction  justifies  the  observation  of  Lord  St.  Leonards  in 
the  case  of  The  Eastern  Counties  Railway  Co.  v.  Hawkes,  5  H.  L. 
Cas.  347,  370,  that  "  the  safety  of  men  in  their  daily  contracts  re- 
quires that  the  doctrine  of  ultra  virds  should  be  confined  within 
narrow  limits." 

We  concede  that  a  railroad  or  other  corporation  invested  with 
powers  in  the  exercise  of  which  the  public  have  an  interest,  and 
empowered  by  reason  of  its  quasi-public  character  to  do  acts  and 
exercise  privileges  peculiar  and  exceptional  to  enable  it  to  dis- 
charge its  public  duties,  cannot,  as  against  the  public,  abdicate  its 
functions  or  absolve  itself  from  the  performance  of  such  duties 
through  an  unauthorized  transfer  of  its  property  and  franchises 
to  another  body  or  corporation.  We  have  so  held  in  the  case  of 
Abbott  V.  The  Johnstown,  etc..  Railroad  Co.,  80  N.  Y.  27,  where 
it  was  decided  that  a  railroad  corporation  which,  without  legal 
sanction,  had  leased  its  road,  was  not  thereby  exempted  from  lia- 
bility as  carrier  to  a  passenger  injured  by  negligence  during  the 
operation  of  the  road  under  the  lease. 

There  are  obvious  reasons  of  propriety  and  public  policy,  the 
prevention  of  monopolies,  among  others,  aside  from  the  mere 
question  of  capacity  under  their  charters,  which  enforce  the  now 
well-settled  doctrine  that  lease  by  such  quasi-public  corporations 
to  be   valid  and  effectual  must  be  authorized  by  statute.     But 
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where,  as  in  the  present  case,  such  an  unauthorized  lease  has  been 
made,  and  the  lessee  has  received  and  enjoyed  the  possession  of 
the  property  under  the  lease,  is  there  any  public  policy  which  re- 
quires that  the  lessee  should  be  permitted  to  escape  the  obligation 
imposed  by  the  contract  to  pay  the  rent  reserved  during  the  enjoy- 
ment of  the  property?  It  is  doubtless  true,  as  has  been  suggested, 
that  the  corporation  in  such  cases  cannot,  without  the  consent  of 
the  state,  change  its  obligations  to  the  state  or  the  public,  and 
discharge  itself  from  its  public  duties.  But  the  law  affords  ample 
remedy  for  the  usurpation  by  corporations  of  unauthorized  powers 
through  proceedings  by  injunction  or  for  the  forfeiture  of 
their  charters.  If  a  lease  by  a  corporation,  made  in  excess  of  its 
powers  and  without  legislative  sanction,  is  illegal  in  the  ordinary 
and  proper  sense  of  the  term,  it  may  be  properly  conceded  that  no 
action  could  be  maintained  upon  it.  The  lessee  when  sued  for  the 
rent  could  set  up  the  illegality  of  the  contract,  and  the  defense 
would  prevail,  however  inequitable  the  defense  might  be.  But 
the  term  "  illegal,"  which  is  frequently  used  to  describe  a  contract 
made  by  a  corporation  in  excess  of  its  corporate  powers,  in  most 
cases  means  simply  that  the  contract  is  unauthorized  or  one  which 
the  corporation  had  no  legal  capacity  to  make.  Such  a  contract 
may  be  illegal  in  the  true  and  proper  sense,  but  it  may  also  be  one 
involving  no  moral  turpitude  and  offending  against  no  express 
statute.  The  inexact  and  misleading  use  of  the  word  "  illegal," 
as  applied  to  contracts  of  corporations,  ultra  vires  only,  has  been 
frequently  alluded  to.  Comstock,  Ch.  J.,  Bissell  v.  M.  S.  Railroad 
Co.,  22  N.  Y.  268;  Archibald,  J.,  Riche  v.  Ashbury  Railway  Car- 
riage Co,,  L.  R.  9  Exch.  293 ;  Lord  Cairns,  S.  C.  on  appeal,  L.  R. 
7  Eng.  &  Ir.  App.  672. 

The  lease  now  in  question  was  not  in  any  true  sense  of  the  word 
illegal.  It  was  undoubtedly  void  as  against  the  state.  The  parties 
to  the  lease  assumed  it  to  be  valid.  It  was  contemplated,  as  the 
provisions  of  the  lease  show,  that  the  lessee  would  continue  and 
extend  the  business  before  carried  on  by  the  plaintiff,  and  it  is  not 
suggested  that  he  did  not,  during  its  occupation,  discharge  all  the 
obligations  to  the  public  which  rested  upon  the  plaintiff.  The 
state  has  not  intervened,  and  the  possession  of  the  property  has 
now  been  restored  to  its  original  proprietors.  The  contract  has 
been  terminated  as  to  the  future,  and  all  that  remains  undone  is 
the  payment  by  the  lessee  of  the  unpaid  rent.  We  think  the  de- 
mands of  public  policy  are  fully  satisfied  by  holding  that,  as  to  the 
public,  the  lease  was  void,  but  that,  as  between  the  parties,  so  long 
as  the  occupation  under  the  lease  continued,  the  lessee  was  bound 
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to  pay  the  rent,  and  that  its  recovery  may  be  enforced  by  action 
on  the  covenant.  Public  policy  is  promoted  by  the  discouragement 
of  fraud  and  the  maintenance  of  the  obligation  of  contracts,  and 
to  permit  a  lessee  of  a  corporation  to  escape  the  payment  of  rent 
by  pleading  the  incapacity  of  the  corporation  to  make  the  lease, 
although  he  has  had  the  undisturbed  enjoyment  of  the  property, 
would  be,  we  think,  most  inequitable  and  unjust.  It  has  been 
suggested,  to  avoid  the  apparent  injustice  which  would  result 
from  holding  that  there  could  be  no  recovery  on  the  contract  for 
past-due  rent,  that  there  might  be  a  remedy  on  an  implied  contract 
to  pay  the  value  of  the  use  of  the  property.  But  if  the  express  con- 
tiact  was  illegal  in  a  proper  sense,  and  the  parties  to  the  lease  were 
guilty  of  a  public  wrong,  so  as  to  preclude. a  court  of  equity  to 
entertain  jurisdiction  on  the  application  of  a  lessor  to  be  relieved 
from  the  lease  and  to  be  restored  to  the  possession  of  the  leased 
property,  as  was  held  in  the  case  of  The  St,  Louis  V,  &  T.  H. 
Railroad  Co,  v.  Terre  Haute  &  I,  Railroad  Co,,  145  U.  S.  393,  then 
surely  it  would  be  a  mere  evasion  and  would  be  inconsistent  with 
legal  principles  for  the  court  to  imply  a  contract  from  the  occupa- 
tion under  the  illegal  lease  to  relieve  the  wrongdoer  from  the 
dilemma  into  which  he  had  voluntarily  placed  himself.  We  think 
the  rule  which  should  be  applied  is  that  the  lessee  is  bound  by  the 
contract  so  long  as  he  remains  in  possession. 

It  is  unnecessary  now  to  determine  whether  a  lessee  under  an 
ultra  vireSj  lease  may  relieve  himself  from  liability  in  the  future  by 
abandoning  the  possession  and  restoring,  or  offering  to  restore,  it 
to  the  lessor. 

The  courts  in  this  state  from  an  early  day,  commencing  as  far 
back  as  the  Utica  Insurance  Cases,  have  sought  to  reg^ate  and 
restrict  the  defense  of  ultra  vires  so  as  to  make  it  consistent  with 
the  obligations  of  justice.  Utica  Ins,  Co,  v.  Scott,  19  John,  i ; 
Curtis  v.  Leavitt,  15  N.  Y.  9;  Bissell  v.  M.  S,  Railroad  Co.,  22  id. 
260,  Op.  Comstock,  Ch.  J.;  Parish  v.  Wheeler,  id.  495;  Whitney 
Arms  Co.  v.  Barlow,  63  id.  62 ;  Pratt  v.  Short,  79  id.  437 ;  Wood- 
ruff v.  Erie  Railway  Co,,  93  id.  609;  Starin  v.  Edson,  112  id.  206. 
The  case  of  Woodruff  v.  Erie  Railway,  supra,  is  very  much  in 
point  in  the  present  controversy.  It  was  there  held  that  the  lessee 
of  a  railroad  could  not  resist  the  payment  of  rent  which  accrued 
during  its  occupation  under  the  lease  on  the  ground  that  the  les- 
sor's title  was  derived  under  an  ultra  vires  transaction.  Our 
conclusion,  therefore,  is  that  the  main  question  was  properly  de- 
cided against  the  defendant.  It  is  said,  however,  that  the  contract 
was  a  Maine  contract,  and  that  by  the  law  of  that  state  the  lease 
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was  illegal  and  void  and  no  action  could  be  maintained  upon  it. 
It  is  a  sufficient  answer  to  this  claim  that  the  law  of  Maine  on  the 
subject  does  not  appear  by  the  record,  and  that  it  is  the  duty  of 
this  court,  therefore,  to  determine  the  case  according  to  the  law 
of  New  York  as  established,  or  in  the  absence  of  controlling  au- 
thority, as  justice  having  regard  to  all  interests  may  seem  to  the 
court  to  require. 

The  question  as  to  the  liability  of  the  defendant  for  the  taxes 
assessed  in  1890  was,  we  think,  correctly  adjudged. 

Finding  no  error  in  the  record,  the  judgment  should  be  affirmed. 

AH  concur  with  Andrews,  Ch.  J.,  for  affirmance,  except  Vann, 
J.,  dissenting.    Judgment  affirmed. 


Rosina  R.  Day  v.  The  Spiral  Springs  Buggy  Co. 

57  Michigan  Reports  146   (1885). 

Case  made  after  judgment  from  Kent.  (Montgomery,  J.)  May 
I. —  June  3. 

Assumpsit.    Plaintiff  had  judgment.    Affirmed. 

Cooley,  Ch.  J.  This  action  is  brought  to  recover  the  value  of 
thirty-two  tons  of  the  article  called  "  Excelsior,"  which  had  been 
received  by  the  defendant  of  the  plaintiff. 

The  defendant  is  a  corporation,  organized,  as  its  articles  of  as- 
sociation state,  "to  purchase  material  for,  and  manufacture  and 
sell  carriages,  and  carriage  and  harness  hardware;  also  for  the 
disposing  of  the  right  to  manufacture  on  royalty  the  spiral  buggy- 
spring.  Smith's  patent."  In  the  manufacture  of  carriages  excel- 
sior is  used  for  upholstering  seats  and  backs,  but  for  no  other  pur- 
pose. The  place  of  business  of  defendant  is  Grand  Rapids,  Michi- 
gan. 

It  was  shown  on  the  trial  that  in  April,  1883,  defendant  con- 
tracted with  one  Hulz,  of  Chicago,  to  sell  and  deliver  to  him  in 
Chicago  one  hundred  and  seventy-four  tons  of  excelsior,  the  de- 
livery to  be  made  at  the  rate  of  two  car-loads  a  month,  and  the 
price  to  be  fourteen  dollars  a  ton.  For  the  purposes  of  this  con- 
tract defendant  then  bargained  with  the  plaintiff  that  she  should 
manufacture  the  requisite  quantity  of  excelsior  and  deliver  it  on 
board  cars  or  boat  at  Grand  Rapids,  billed' to  Hulz  at  Chicago. 
The  price  to  be  paid  by  defendant  was  eleven  dollars  and  fifty 
cents  a  ton,  which,  after  paying  cost  of  transportation,  would  leave 
to  defendant  a  profit  on  the  sale  to  Hulz.    It  was  known  to  plain- 
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tiff,  when  she  contracted  for  the  manufacture,  that  the  defendant 
was  not  procuring  the  article  for  use  in  its  business,  but  for  the 
purpose  of  a  sale  at  a  profit  in  Chicago,  where  the  defendant  had 
no  place  of  business,  and  the  delivery  to  be  made  by  her  was  to  be 
made  from  time  to  time  as  required  by  the  Hulz  contract.  The 
plaintiff  was  therefore  fully  aware  that  the  contract  of  the  de- 
fendant with  her  was  purely  one  of  speculation,  and  had  no  con- 
nection with  its  legitimate  corporate  business. 

The  excelsior  was  delivered  by  the  plaintiff  under  the  contract 
from  time  to  time  until  about  June  15,  1883,  and  was  shipped  to 
Chicago  under  defendant's  contract  with  Hulz.  At  the  time  last 
mentioned  the  market  value  of  the  article  had  considerably  ad- 
vanced, and  plaintiff  declined  to  deliver  any  more  at  the  price 
agreed  upon.  Part  payment  had  been  made  for  the  quantity  re- 
ceived, and  defendant  refused  to  pay  further  unless  plaintiff  should 
go  on  in  completion  of  her  contract.  This  suit  was  accordingly 
instituted. 

The  claim  of  the  plaintiff  is  that  the  contract  she  entered  into 
with  the  defendant  was  void  in  law ;  that  therefore  she  was  at  no 
time  under  obligation  to  perform  it;  that,  in  so  far  as  the  defend- 
ant has  received  excelsior  from  her,  she  is  entitled  to  recover  the 
value,  not  exceeding  the  price  agreed  upon ;  and  having  shown 
that  the  value  was  equal  to  that  price,  she  now  claims  to  recover 
it  in  this  suit.  The  defendant,  on  the  other  hand,  insists  that  the 
plaintiff  is  estopped  by  the  contract  from  disputing  the  capacity  of 
the  defendant  to  enter  into  it;  and  that  when  she  refuses  to  per- 
form, she  becomes  liable  in  damages.  These  damages  the  defend- 
ant seeks  to  recover  from  the  claim  of  the  plaintiff. 

The  circuit  judge  was  of  opinion  that  the  contract  made  by  the 
defendant  with  Hulz,  not  being  for  a  corporate  purpose,  was 
ultra  vires  and  void,  and  the  contract  made  with  the  plaintiff  for 
the  purpose  of  meeting  its  requirements  was  void  also.  For  the 
excelsior  actually  received  by  the  defendant  the  plaintiff  was  held 
entitled  to  recover,  as  if  the  void  contract  had  not  been  entered 
into;  but  a  claim  to  recoupment  must  necessarily  assume  the 
validity  of  the  contract,  and  was  therefore  inadmissible.  The 
judge,  therefore,  gave  judgment  for  the  plaintiff  for  the  value  of 
what  had  been  received,  deducting  such  payments  as  had  been  made. 
The  defendant  brings  error. 

It  is  scarcely  denied  in  this  court  that  the  contract  of  the  de- 
fendant on  which  it  now  relies  was  ultra  vires.  Its  corporate 
purposes  were  specified  in  its  articles,  and  it  was  without  legal 
power  to  go  beyond  them.     The  contract  was  one  of  speculative 
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dealing,  and  was  as  much  foreign  to  the  purposes  of  corporate 
organization  as  would  have  been  a  contract  for  dealing  in  grain 
on  the  produce  exchange,  or  in  shares  in  the  stock  market.  The 
state  had  not  by  law  consented  that  its  manufacturing  corpora- 
tions should  be  at  liberty  to  make  such  contracts,  but  for  reasons 
of  sound  public  policy  had  withheld  from  them  the  power  to  do 
so.  Neither  had  the  corporators  of  the  defendant  consented  that 
their  interests  might  be  put  in  jeopardy  by  such  dealings. 
.  But  defendant  relies  here,  as  it  did  in  the  court  below,  upon  the 
plaintiff's  being  estopped  by  her  contract  from  raising  the  ques- 
tion of  ultra  vires.  She  has  certainly  admitted  the  power  of  the 
defendant  to  make  the  contract,  and  if  the  elements  of  an  estoppel 
are  to  be  found  in  this  mere  admission,  or  in  this  admission  coupled 
with  such  action  as  has  taken  place  under  it,  then  the  defendant 
should  be  entitled  to  recoupment. 

There  are  some  decisions  which  give  plausibility  to  the  posi- 
tion of  the  defendant,  but  we  know  of  none  that  is  adequate  to 
the  exigencies  of  this  case.  Parties  entering  into  contracts  with  an 
association  of  persons,  who  are  de  facto  exercising  corporate  pow- 
ers, are  not  suffered  to  dispute  the  corporate  authority  which  their 
contracts  admit;  Swartout  v.  Mich.  Air-Line  R.  Co.,  24  Mich.  389; 
Wilcox  V.  Toledo,  etc.,  R.  Co.,  43  Mich.  584.  But  this  is  on  the 
principle  that  a  usurpation  of  corporate  authority  concerns  only 
the  state,  and  it  is  supposed  the  state  will  move  on  its  own  behalf 
to  have  the  usurpation  punished  or  restrained  when  it  is  found  to 
exist,  if  the  occasion  seems  to  call  for  it.  The  case  before  us  is 
not  one  of  that  description.  The  defendant's  possession  of  corpo- 
rate powers  is  conceded,  and  though  the  particular  act  was  done 
without  authority,  the  state  was  not  the  only  party  interested  in 
questioning  it.  Every  stockholder  was  entitled  in  his  own  interest 
to  insist  on  its  being  repudiated,  for  he  had  not  consented  to  put 
his  share  of  the  capital  at  the  risk  of  any  such  venture.  There  are 
some  cases,  also,  in  which  parties  by  false  representations  have  in- 
duced others  to  act  upon  invalid  contracts  as  if  they  were  valid, 
and  to  make  payments,  deliver  property,  or  otherwise  change  their 
positions  in  reliance  upon  the  contracts,  under*  such  circumstances 
that  nothing  but  the  enforcement  of  the  contracts  will  do  complete 
justice;  and  in  such  cases  the  doctrine  of  estoppel  may  well  be 
applied.  But  this  is  not  such  a  case.  No  false  representations  are 
alleged,  and  it  is  not  disputed  that  all  parties  were  fully  aware  of 
all  the  facts.  They  must  therefore  be  supposed  to  have  understood 
that  the  contract  in  its  inception  was  ultra  vires.  And  the  power 
on  the  part  of  such  a  corporation  to  enter  into  contracts  of  specula- 
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tioti  being  withheld  on  reasons  of  public  policy,  for  the  protection 
of  shareholders  and  the  general  good  of  the  community,  the  act 
neither  of  one  party  nor  of  both  in  entering  into  it  can  work  an 
estoppel  against  setting  up  the  invalidity.  A  rule  of  law  established 
for  the  public  good  cannot  be  thus  defeated.  A  corporation  can- 
not, by  the  mere  act  of  individuals,  be  given  a  power  which  the 
state  for  general  reasons  has  withheld  from  it.  Pennsylvania,  etc., 
Nov.  Co.  V.  Dandridge,  8  Gill  &  J.  248,  319. 

Parties  may  also  be  estopped,  in  some  cases,  from  disputing  the 
validity  of  a  corporate  contract  when  it  has  been  fully  performed 
on  one  side,  and  when  nothing  short  of  enforcement  will  do  jus- 
tice. To  quote  the  language  of  Comstock,  Ch.  J.,  in  Parish  v. 
Wheeler,  22  N.  Y.  494,  508.  The  executed  dealings  of  corpora- 
tions must  be  allowed  to  stand  for  and  against  both  the  parties, 
when  the  plainest  rules  of  good  faith  so  require."  But  this  is  not 
such  a  case.  The  contract  has  only  been  performed  in  part.  The 
defendant  has  received  a  portion  of  the  property  bargained  for, 
and  we  may  justly  assume  that  what  has  been  received  has  passed 
into  the  hands  of  Hulz  and  been  paid  for,  so  that  the  defendant 
will  lose  nothing  but  the  anticipated  profits  on  the  remainder  if 
the  contract  is  not  enforced  in  its  favor.  Those  profits  it  had  no 
right  at  any  time  to  count  upon;  and,  in  contemplation  of  law, 
there  can  be  no  injustice  in  depriving  it  of  profits  which  the  law 
would  not  permit  it  to  bargain  for.  No  valid  ground  for  estoppel 
is  therefore  found  to  exist  in  the  case. 

The  defendant,  then,  if  the  plaintiff  has  established  a  valid  de- 
mand, is  not  entitled  to  recoup  damages  for  refusal  to  make  com- 
plete performance,  because  to  allow  recoupment  would  be  indirectly 
to  enforce  the  contract. 

Whether  the  plaintiff  is  entitled  to  recover  for  the  goods  de- 
livered and  not  paid  for  is  the  remaining  question.  The  defend- 
ant has  had  the  goods,  and  there  is  no  want  of  equity  in  requiring' 
it  to  make  payment.  They  were  delivered  under  a  contract  which 
bound  neither  party,  and  though  the  plaintiff  is  the  party  who 
now  refuses  to  go  on  with  it,  the  defendant  was  at  liberty  to  do  the 
same,  and  we  cannot  know  that  it  would  not  have  done  so  if  the 
change  in  market  values  had  been  such  as  to  make  it  for  its  in- 
terest. But  however  that  may  be,  if  the  defendant  pays  for  the 
property  received,  the  parties  will  have  justice  meted  out  to  them 
as  nearly  as  is  now  possible. 

It  is  to  be  observed  that  the  contract,  though  void  in  law,  in- 
volved no  element  of  criminality,  and  nothing  of  an  immoral  nature. 
The  case  is  not,  therefore,  one   in  which  the  law  will  leave  th« 
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parties  without  redress  for  the  consequences  of  criminal  or  immoral 
action.  The  plaintiff  had  a  right  to  sell  her  manufacture,  and  to 
be  paid  for  it ;  the  defendant  has  received  something  of  value  from 
her,  and  there  is  manifest  equity  in  its  being-  required  to  make 
payment,  notwithstanding  it  exceeded  its  powers  in  the  purchase. 

The  cases  of  Pratt  v.  Short,  79  N.  Y.  437;  Northwestern  Union 
Packet  Co.  V.  Shaw,  37  Wis.  655;  Harriman  v.  Baptist  Church, 
63  Ga.  186,  are  in  point,  and  fully  sustain  the  judgment.  The 
principle  involved  is  considered  at  length  in  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  62,  and  is  supported  by  Thomas  v.  Railroad  Co., 
loi  U.  S.  71;  In  re  Cork  &  Y.  Ry.  Co.,  L.  R.  4  Ch.  App.  748; 
In  re  National,  etc..  Society,  L.  R.  5  Ch.  App.  309;  and  many 
other  cases.  No  doubt  it  results  in  a  degree  of  hardship  in  some 
cases,  when  a  party  fails  to  obtain  all  that  has  been  bargained  for ; 
but  the  loss  of  anticipated  advantages,  as  an  incident  to  unauthor- 
ized dealings,  is  one  for  which  the  parties  themselves  are  responsi- 
ble, not  the  law. 

The  judgment  must  be  affirmed. 

The  other  justices  concurred. 


Frank  B.  Chapman  v.  Patrick  Lynch. 

156  New  York  Reports  551   (1898).  / 

Appeal  from  a  judgment  of  the  late  General  Term  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department,  entered  October 
9,  1895,  affirming  a  judgment  in  favor  of  defendant  entered  upon 
a  nonsuit  granted  at  the  Circuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Haight,  J.  This  action  was  brought  to  recover  the  sum  of 
$8,973.37,  the  amount  due  and  owing  the  plaintiff  by  the  Amer- 
ican Dairy  Salt  Company,  Limited,  a  business  corporation  or- 
ganized under  chapter  611  of  the  Laws  of  1875.  The  action  is 
sought  to  be  maintained  against  the  defendant  upon  the  ground 
that  he  was  a  director  of  the  corporation,  and  as  such,  in  company 
with  his  associates,  had  failed  to  file  the  annual  report  required 
by  the  statute  during  the  years  1 881  to  1888,  inclusive. 

This  is  a  twin  action  to  that  of  Chapman  v.  Comstock  (reported 
in  58  Hun,  325,  and  in  this  court  in  134  N.  Y.  509).  The  evi- 
dence reported  upon  this  trial  is  in  substance  the  same  as  that  in 
the  former  case.     The  facts  as  stated  in  the  former  case,  in  this 
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Tt,  are  as  follows:  "On  and  prior  to  February  nth,  1882,  the 
intiff  held  a  promissory  note  for  $10,880.90  of  the  Onondaga 
irse  Salt  Association,  of  which  Thomas  Molloy  was  treasurer. 
It  company  was  winding  up  its  business  and  desired  to  pay  the 
e.     The  plaintiff  asked  Molloy  if  he  had  any  place  he  could  use 

money  for  him,  saying  that  he  had  no  place  for  it  and  did  not 
at  to  use  it  at  that  time.  Molloy  said  he  could  take  it  for  the 
lerican  Dairy  Salt  Company,  Limited,  of  which  he  was  also 
isurer.     Further    conversation    took    place    with    reference    to 

responsibility  of  the  company  and  its  directors,  resulting  in  the 
intiff's  leaving  the  money  with  that  company,  and  it  issued  to 
1  a  pass  book,  in  which  was  entered  '  Frank  B.  Chapman  in 
cial  account  with  the  American  Dairy  Salt  Company,  Limited.' 
der  the  credit  column  was  entered,  'February  11,  1882,  cash, 
1,880.90,'  and  semi-annually  thereafter  interest  was  credited  upon 
t  amount  at  the  rate  of  six  per  cent.  The  plaintiff  was  sub- 
uently  paid  $4,300,  April  30th,  1885;  $1,000,  June  ist,  1888, 
1  $1,000,  July  nth,  1888,  for  which  receipts  were  given.  Shortly 
ZT  the  last  payment  was  made  the  company  failed  and  refused 
pay  the  balance,  and  in  October  following  a  receiver  was  ap- 
nted." 
t  is  alleged  in  the  complaint  that  the  money  was  deposited  with 

company  by  the  plaintiff,  and  was  payable  only  upon  demand, 
s  allegation  was  controverted  by  the  answer,  in  which  it  was 
ged  that  the  money  was  loaned  to  the  company  without  time, 
was  recoverable  by  the  plaintiff  at  any  and  all  times  without 
land.  It  was  further  alleged  in  the  answer  that  the  corpora- 
i  was  not  organized  or  authorized  to  do  a  banking  .business, 
to  receive  deposits  of  money,  but  was  forbidden  by  law  from 
doing,  and  that  more  than  three  years  had  elapsed  after  the 
se  of  action  accrued  before  the  commencement  of  this  action. 
Jpon  the  trial  of  the  former  action  the  case  was  submitted  to 

jury,  which  found  a  verdict  in  favor  of  the  plaintiff.    A  motion 

a  new  trial  was  then  made  upon  the  minutes  of  the  court, 
n  the  grounds  specified  in  the  Code,  which  motion  was  de- 
i,  and  an  appeal  was  then  taken  to  the  General  Term  from  the 
gment  and  from  the  order  denying  the  new  trial.  The  General 
m  reversed  both  the  judgment  and  the  order  and  awarded  a 
'  trial.  In  the  order  of  reversal  the  Genera!  Term  certified 
t  it  was  held  and  decided,  "  i.  That  the  verdict  ought  to  have 
n  directed  in  favor  of  the  defendant,  or  a  nonsuit  granted.  2. 
it  the  verdict  is  against  the  evidence.  3.  That  the  several  ex- 
tions  taken  to  the  refusal  to  charge  present  error." 
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In  the  appeal  which  was  brought  from  the  order  of  the  General 
Term  to  this  court  it  was  here  held  that  the  appeal  from  the  order 
denying  the  motion  for  a  new  trial,  made  upon  the  minutes,  brought 
up  for  review  in  the  Central  Term  the  question  as  to  whether  the 
verdict  was  against  the  weight  of  the  evidence;  and  that  question 
being  properly  before  the  court,  its  order  reversing  the  judgment 
was  not  reviewable  in  this  court,  unless  it  appeared  from  the  record 
that  the  order  was  affirmed  as  to  the  facts,  or  the  appeal  therefrom 
dismissed,  following  a  long  line  of  authorities,  which  are  cited  in 
the  report  of  that  case. 

In  this  case  another  question  is  now  presented,  which  was  not 
then  considered,  and  that  is,  assuming  the  money  to  have  been 
delivered  by  the  plaintiif  to  the  corporation  as  a  deposit  and  not 
payable  until  demanded,  was  such  a  contract  valid  and  authorized, 
and  did  it  prevent  the  running  of  the  statute  of  limitations? 

The  alleged  deposit  was  made  on  the  nth  day  of  February, 
1882.  The  directors  of  the  corporation  did  not  make  the  report 
required  by  the  statute  during  the  years  1881  to  1888,  inclusive. 
This*  action  was  commenced  on  the  27th  day  of  September,  1889. 
The  action  is  for  a  penalty,  depends  wholly  upon  the  statute,  and 
falls  within  the  third  subdivision  of  section  383  of  the  Code  of 
Civil  Procedure.  Losee  v.  Btdlard,  79  N.  Y.  404;  Knox  v.  Bald- 
win, 80  N.  Y.  610;  Duckworth  v.  Roach,  81  N.  Y.  49.  The  stat- 
ute of  limitations  commenced  to  run  from  the  time  that  the  cause 
of  action  accrued  to  the  plaintiif.  When  did  it  accrue?  As  we 
have  seen,  default  in  filing  the  report  had  already  occurred  when 
the  deposit  was  made;  but,  under  the  alleged  contract  for  deposit, 
it  is  claimed  that  no  action  could  be  maintained  thereon  until  after 
demand  had  been  made  and  payment  refused.  The  plaintiff  thus 
had  it  in  his  power  to  prevent  the  running  of  the  statute  by  neglect- 
ing to  make  a  demand  for  the  money,  and  thus  indefinitely  per- 
petuate the  liability  of  the  defendant  for  the  penalty.  The  claim 
of  the  defendant  is  that  the  position  of  the  plaintiff  is  untenable; 
that  if  there  was  a  contract  that  the  money  should  be  received  by 
the  corporation  on  deposit,  it  was  ultra  vires,  unauthorized  and 
void,  and  that  an  action  as  for  money  had  and  received  was  avail- 
able to  the  plaintiff  from  the  date  of  the  deposit. 

Section  13  of  the  act  under  which  the  corporation  was  organized 
provides  that  it  shall  be  lawful  for  the  corporation  to  borrow  money 
for  its  legitimate  purposes.  It  does  not,  however,  authorize  it  to 
receive  money  upon  deposit.  It  is  contended  on  behalf  of  the 
appellant  that  the  statute  against  unauthorized  banking,  which 
originally  prohibited  corporations   from  receiving  deposits   unless 
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authorized  so  to  do,  was  repealed  by  chapter  402  of  the  Laws  of 
1882.  However  that  may  be,  the  Revised  Statutes,  with  reference 
to  the  general  powers,  privileges  and  liabilities  of  corporations, 
were  left  in  force,  and  so  remained  until  they  were  incorporated 
into  the  General  Corporation  Law  of  1892. 

The  Revised  Statutes,  part  I,  chapter  18,  title  3,  section  3,  first 
edition,  page  600,  provide:  "  In  addition  to  the  powers  enumerated 
in  the  first  section  of  this  title  and  to  those  expressly  given  in  its 
charter,  or  in  the  act  under  which  it  is  or  shall  be  incorporated, 
no  corporation  shall  possess  or  exercise  any  corporate  powers  ex- 
cept such  as  shall  be  necessary  to  the  exercise  of  the  powers  so 
enumerated  and  given. 

"  Section  4.  No  corporation  created,  or  to  be  created,  and  not 
expressly  incorporated  for  banking  purposes  shall  by  any  implica- 
tion or  construction  be  deemed  to  possess  the  power  of  discounting 
bills,  notes  or  other  evidences  of  debt,  of  receiving  deposits,  of  buy- 
ing gold  and  silver,  bullion,  or  foreign  coins,  of  buying  and  selling 
bills  of  exchange,  or  of  issuing  bills,  notes,  or  other  evidences  of 
debt,  upon  loan,  or  for  circulation  as  money."  Here  we  have,  in 
the  first  place,  an  express  statutory  provision  prohibiting  the  cor- 
poration from  exercising  powers  not  given  to  it  which  are  not  neces- 
sary for  the  exercise  of  the  powers  for  which  it  was  created ;  and, 
in  the  second  place,  an  express  prohibition  against  receiving  de- 
posits unless  incorporated  for  banking  purposes.  Words  could 
hardly  be  found  that  would  make  the  meaning  more  clear. 

The  American  Dairy  Salt  Company,  Limited,  was  a  business 
corporation,  organized  for  the  manufacture  of  salt.  It  was  incor- 
porated under  a  statute  which  authorized  the  formation  of  busi- 
ness companies,  was  adapted  for  the  purposes  of  such  organiza- 
tions, and  contained  none  of  the  safeguards  which  have  always  been 
exacted  and  requirerl  of  corporations  authorized  to  do  a  banking 
business  or  the  receiving  of  the  money  of  others  on  deposit  for 
safe  keeping  or  investment.  We  thus  find  a  reason  founded  on 
public  policy  for  the  prohibition  contained  in  the  statute  referred 
to  applying  to  corporations  not  expressly  incorporated  under  the 
statute  providing  for  the  incorporation  of  banks,  which  contains 
the  safeguards  exacted  from  such  corporations  which  are  to  engage 
in  the  business  of  dealing  with  the  money  of  others. 

It  appears  to  us  that  the  corporation,  in  accepting  the  funds  of 
the  plaintiff  in  special  account  upon  deposit,  exceeded  its  corporate 
power  and  engaged  in  a  business  in  which  it  was  not  authorized, 
and  that,  consequently,  its  contract  with  the  plaintiff,  if  such  was 
its  nature,  was  ultra  zires;  if  so,  the  plaintiff's  right  of  action  for 
the  moneys  delivered  to  the  corporation  at  once  accrued. 
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It  is  not  our  purpose  here  to  enter  upon  any  discussion  as  to 
whether  the  contract  in  question  was  malum  in  se,  or  was  simply 
a  contract  unauthorized.  The  corporation  is  not  here  seeking  to 
enforce  any  of  the  provisions  of  the  contract.  In  either  case  the 
contract  was  ultra  vires  and  formed  no  obstacle  to  an  immediate 
action  for  the  money.  Neither  do  we  deem  it  necessary  to  enter 
upon  any  extended  reference  to  the  authorities.  The  subject  of 
ultra  vires  of  contracts  has  recently  been  considered  in  this  court 
in  the  case  of  Bath  Gas  Light  Company  v.  Claffy,  151  N.  Y.  24, 
in  which  Andrews,  Ch.  J.,  and  Vann,  J.,  have  engaged  in  an  elabo- 
rate discussion  of  the  authorities.  The  cases  of  New  York  State 
Loan  and  Trust  Company  v.  Helmer,  77  N.  Y.  64,  and  Pratt  v. 
Short,  79  N.  Y.  437,  while  distinguishable  in  many  features,  tend 
strongly  to  sustain  the  conclusion  which  we  have  reached. 

It  must  be  remembered  that  this  action  is  prosecuted  to  recover 
a  penalty.  The  action  having  once  accrued  and  the  statute  run 
against  it,  the  bar  becomes  complete,  notwithstanding  the  subse- 
quent defaults  of  the  defendant  and  his  associates  in  filing  the 
annual  reports  called  for  by  the  statute.  Neither  do  we  understand 
that  subsequent  partial  payments  by  the  corporation  upon  account 
affect  the  running  of  the  statute;  they  may,  as  to  the  corporation 
under  its  contract  to  pay,  but  cannot  operate  to  extend  the  liability 
of  the  defendant  for  the  penalty  incurred  by  him.  Rector,  etc.  v. 
Vanderbilt,  98  N.  Y.  170-175;  Losee  v.  Bullard,  79  N.  Y.  404. 

Nor  do  we  think  that  the  crediting  of  the  interest  upon  the  ac- 
count semi-annually  aifects  the  liability  of  the  defendant.  The 
cause  of  action  having  once  accrued,  and  the  defendant  having 
become  liable  for  the  penalty,  the  statute  commenced  to  run,  and 
was  not  stopped  by  either  credits  of  payment,  or  the  charges  of 
interest  accrued  thereafter  made  t^y  the  company. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Martin,  J.,  not  sitting,  and  Vann,  J.,  not 
voting. 

Judgment  affirmed. 


St.  Louis,  Vandalia  and  Terre  Haute  Railroad  Company  v, 
Terre  Haute  and  Indianapolis  Railroad  Company. 

145  United  States  Reports  393   (1892). 

The  facts  appear  clearly  in  the  opinion. 
Gray,  J.,    *     *     *    delivered  the  opinion  of  the  court. 
The  object  of  this  suit  between  two  railroad  corporations,  as 
stated  in  the  amended  bill,  is  to  have  a  contract  —  by  which  the 
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laintiflF  transferred  its  railroad  and  equipment,  as  well  as  its  fran- 
hise  to  maintain  and  operate  the  road,  to  the  defendant  for  a 
•rm  of  nine  hundred  and  ninety-nine  years  —  set  aside  and  can- 
elled,  as  beyond  the  corporate  powers  of  one  or  both  of  the  parties. 

The  contract,  dated  February  lo,  1868,  recites  that  the  plaintiff 
1  a  corporation  of  Illinois,  and  the  defendant  a  corporation  of 
ndiana;  that  their  railroads  connect  at  the  line  between  the  two 
tales;  that  it  is  desirable  that  the  two  roads  should  be  operated 
y  the  defendant  as  one  road;  and  that  the  defendant  has  "  pro- 
osed  to  lease  and  operate  "  the  plaintiff's  road  for  a  period  of 
ine  hundred  and  ninety-nine  years.  "  It  is  therefore  agreed  "  that, 
pon  the  completion  of  the  plaintiff's  road  to  the  state  line  the 
efendant  "  shall  take  charge  of  and  operate  the  same  with  its 
quipment "  for  that  period,  and  "  shall  be  allowed  sixty-five  per 
ent.  of  the  gross  receipts  from  all  traffic  moved  over  the  line,  or 
usiness  done  thereon,  and  from  the  property  of  the  company. 
5  a  consideration  for  working  and  maintenance  expenses,"  and 
iiall  appropriate  the  rest  of  such  receipts  to  the  payment  of  inter- 
it  on  the  plaintiff's  mortgage  bonds,  and  pay  any  surplus  to  the 
laintiff  for  the  benefit  of  its  stockholders.  Within  a  year  after- 
■ards  the  contract  was  modified  by  providing  that  the  defendant 
lould  be  allowed  seventy  (instead  of  sixty-five)  per  cent,  of  the 
ross  receipts,  "  but  if  the  working  and  maintenance  expenses  of 
lid  road  shall  be  less  than  seventy  per  cent,  of  the  gross  receipts 
foresaid,  then  all  of  such  excess  shall  be  paid  over  to  the " 
laintiff.  It  is  further  agreed  in  the  contract  that  the  defendant 
shall  enjoy  all  the  rights,  powers  and  privileges  of  the  "  plaintiff, 
so  far  as  the  same  may  be  needful  to  maintain  and  operate  said 
lilroad,"  and  may  "  impose  and  collect  tolls  and  rates  for  trans- 
ortation,  and  do  all  other  acts  and  things,  as  fully  and  as  effec- 
lally  as  the  "  plaintiff  "  could  do  if  operating  said  line." 

In  short,  by  this  contract  one  railroad  corporation  undertook 
)  transfer  its  whole  railroad  and  equipment,  and  its  privilege  and 
-anchise  to  maintain  and  operate  the  road,  to  another  railroad 
jrporation  for  a  term  of  nine  hundred  and  ninety-nine  years,  in 
msideration  of  the  payment  from  time  to  time  by  the  latter  to 
le  former  of  a  certain  portion  of  the  gross  receipts.  This  was, 
I  substance  and  effect,  a  lease  of  the  railroad  and  franchise  for  a 
frm  of  almost  a  thousand  years,  and  was  a  contract  which  neither 
jrporatton  had  the  lawful  power  to  enter  into,  unless  expressly 
ithorized  by  the  state  which  created  it,  and  which,  if  beyond  the 
:ope  of  the  lawful  powers  of  cither  corporatiwi,  was  unlawful 
id  wholly  void,  could  not  be  ratified  or  validated  by  either  or  both. 
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and  would  support  no  action  or  suit  by  either  against  the  other. 
Thomas  v.  Railroad  Co.,  loi  U.  S.  71 ;  Pennsylvania  Railroad  v. 
St  Louis,  Alton  &  Terre  Haute  Railroad,  118  U.  S.  290,  630; 
Oregon  Railway  v.  Oregonian  Railway,  130  U.  S.  i ;  Central  Trans- 
portation  Co.  v.  Pullman's  Car  Co.,  139  U.  S.  24. 

Upon  the  question  whether  this  contract  was  ultra  vires  of  either 
corporation,  this  case  cannot  be  distinguished  in  principle  from 
Pennsylvania  Railroad  v.  St.  Louis,  Alton  &  Terre  Haute  Railroad, 
above  cited.    *    *    * 

It  may  therefore  be  assumed,  as  contended  by  the  plaintiff,  that 
the  contract  in  question  was  ultra  vires  of  the  defendant,  and  there- 
fore did  not  bind  either  party,  and  neither  party  could  have  main- 
tained a  suit  upon  it  at  law  or  in  equity,  against  the  other,     , 

It  does  not,  however,  follow  that  this  suit  to  set  aside  and  cancel 
the  contract  can  be  maintained.  If  it  can,  it  is  somewhat  remark- 
able that,  in  the  repeated  and  full  discussions  which  the  doctrine 
of  ultra  vires  has  undergone  in  the  English  courts  within  the  last 
fifty  years,  no  attempt  has  been  made  to  bring  a  suit  like  this. 
The  only  cases  cited  in  the  elaborate  briefs  for  the  plaintiff,  or 
which  have  come  to  our  notice,  approaching  this  in  their  circum- 
stances, are  in  American  courts  not  of  last  resort,  and  present  no 
sufficient  reasons  for  maintaining  this  suit.  Auburn  Academy  v. 
Strong,  Hopkins  Ch.  278;  Atlantic  &  Pacific  Telegraph  Co.  v. 
Union  Paciiic  Railway,  1  McCrary,  541 ;  Western  Union  Telegraph 
Co.  V.  St.  Joseph  &  Western  Railway,  i  McCrary,  565;  Union 
Bridge  Co.  v.  Troy  &  Lansingburgh  Railroad,  7  Lansing,  240; 
New  Cctstle  Railway  v.  Simpson,  21  Fed.  Rep.  533. 

The  English  cases  relied  on  by  the  plaintiff  were  either  suits 
to  set  aside  marriage  brokage  bonds,  as  in  Drury  v.  Hooke,  1 
Vernon,  412,  and  Smith  v.  Bruning,  2  Vernon,  392;  S.  C.  nom. 
Goldsmith  v.  Bruning,  i  Eq.  Cas.  Ab.  89 ;  or  to  recover  back  money 
paid  for  the  purchase,  without  leave  of  the  Crown,  of  a  commis- 
sion in  the  military  or  naval  service,  as  in  Morris  v.  McCullock, 
Ambler,  433 ;  S.  C.  2  Eden,  190.  Those  cases  have  sometimes  been 
justified  upon  the  ground  that,  the  agreement  being  against  the 
policy  of  the  law,  the  relief  was  given  to  the  public  through  the 
party.  Debenham  v.  Ox,  i  Vcs.  Sen.  276 ;  St.  John  v.  5"^  John,  1 1 
Ves.  526,  536 ;  Cone  v.  Russell,  3  Dickinson  48  N.  J.  Eq.  208.  But 
Sir  William  Grant  explained  them  as  proceeding  upon  the  ground 
that  the  plaintiff  was  less  guilty  than  the  defendant.  Osborne  v. 
Williams,  18  Ves.  379,  382.  And  Morris  v.  McCullock  can  hardly 
be  reconciled  with  his  decision  in  Thomson  v.  Thomson,  7  Ves. 
470,  or  with  the  current  of  later  authorities. 
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The  general  rule  in  equity,  as  at  law,  is  t'li  pari  delicto  portior 
est  conditio  defendeiitis;  and,  therefore,  neither  party  to  an  illegal 
contract  will  be  aided  by  the  court,  whether  to  enforce  it  or  to  set 
it  aside.  If  the  contract  is  illegal,  affirmative  relief  against  it  will 
not  be  granted,  at  law  or  in  equity,  unless  the  contract  remains 
executory,  or  unless  the  parlies  are  considered  not  in  equal  fault, 
as  where  the  law  violated  is  intended  for  the  coercion  of  the  one 
party  and  the  protection  of  the  other,  or  where  there  has  been 
fraud  or  oppression  on  the  part  of  the  defendant,  Thomas  v. 
Richmond,  12  Wall.  349,  355;  Spring  Co.  v.  KnovsUon,  103  U,  S. 
49;  Story  Eq.  Jur,  sec.  2^. 

While  an  unlawful  contract,  the  parties  to  which  are  in  pari 
delicto,  remains  executory,  its  invalidity  is  a  defense  in  a  court 
of  law;  and  a  court  of  equity  will  order  its  cancellation  only  as  an 
equitable  mode  of  making  tliat  defense  effectual,  and  when  neces- 
sary for  that  purpose.  Adams  on  Eq.  175,  Consequently,  it  is 
well  settled  at  the  present  day  that  a  court  of  equity  will  not  enter- 
tain jurisdiction  to  order  an  instrument  to  be  delivered  up  and 
cancelled,  upon  the  ground  of  illegality  appearing  on  its  face,  and 
when,  therefore,  there  is  no  danger  that  the  lapse  of  time  may 
deprive  the  party  to  be  charged  upon  it  of  his  means  of  defense. 
Story  Eq.  Jur.,  sec.  7000,  and  cases  cited ;  Simpson  v.  Howden, 
3  Myl.  &  Cr.  97;  Ayersl  v.  Jenkins,  L.  R.  16  Eq.  275,  282. 

When  the  parties  are  in  pari  delicto,  and  the  contract  has  been 
fully  executed  on  the  part  of  the  plaintiff  by  the  conveyance  of 
property,  or  by  the  payment  of  money,  and  has  not  been  repudi- 
ated by  the  defendant,  it  is  now  equally  well  setlied  that  neither  a 
court  of  law  nor  a  court  of  equity  will  assist  the  plaintiff  to  re- 
cover hack  the  property  conveyed  or  money  paid  under  the  con- 
tract. Thomas  v.  Richmond,  above  cited;  Ayerst  v,  Jenkins,  L. 
R.  16  Eq.  275,  284.  For  insance,  property  conveyed  pursuant  to  a 
contract  made  in  consideration  of  the  compounding  of  a  crime, 
and  the  stifling  of  a  criminal  prosecution,  and  therefore  clearly 
illegal,  cannot  be  recovered  back  at  law.  nor  the  conveyance  set 
aside  in  equity,  unless  obtained  by  such  fraud  or  oppression  on  the 
part  of  the  grantee,  that  the  conveyance  cannot  be  considered  the 
voluntary  act  of  the  grantor.  Worcester  v.  Ealon,  11  Mass.  368. 
and  J3  Mass.  371';  Atwoad  v.  Fisk,  loi  Mass.  363;  Bryant  v.  Peck 
&  Whipple  Co.,  154  Mass.  460;  WiUiams  v.  Bayley,  L.  R.  i  H.  L. 
200;  Jones  V.  Merionethshire  Society,  1892,  i  Ch.  173,  182,  185, 

187. 

In  the  case  at  bar,  the  contract  by  which  the  plaintiff  conveyed 
its  railroad  and  franchise  to  the  defendant  for  a  term  of  nine  hun- 
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dred  and  ninety-nine  years  was  beyond  the  defendant's  corporate 
powers,  and  therefore  unlawful  and  void,  of  which  the  plaintiff 
was  bound  to  take  notice.  The  plaintiff  stood  in  the  position  of 
alienating  the  powers  which  it  had  received  from  the  state,  and 
the  duties  which  it  owed  to  the  public,  to  another  corporation, 
which  it  knew  had  no  lawful  capacity  to  exercise  those  powers  or 
to  perform  those  duties.  If,  as  the  plaintiff  contends,  the  con- 
tract was  also  beyond  its  own  corporate  powers,  it  is  certainly 
in  no  better  position.  In  either  aspect  of  the  case,  the  plaintiff 
was  in  pari  delicto  with  the  defendant.  The  invalidity  of  the  con- 
tract, in  view  of  the  laws  of  which  both  parties  were  bound  to  take 
notice,  was  apparent  on  its  face.  The  contract  has  been  fully 
executed  on  the  part  of  the  plaintiff  by  the  actual  transfer  of  its 
railroad  and  franchises  to  the  defendant;  and  the  defendant  has 
held  the  property,  and  paid  the  stipulated  consideration  from  time 
to  time,  for  seventeen  years,  and  has  taken  no  steps  to  rescind 
or  repudiate  the  contract. 

Upon  this  state  of  facts,  for  the  reasons  above  stated,  the  plain- 
tiff, considered  as  a  party  to  the  unlawful  contract,  has  no  right 
to  invoke  the  assistance  of  a  court  of  equity  to  set  it  aside.  And 
so  far  as  the  plaintiff  corporation  can  be  considered  as  representing 
the  stockholders  and  seeking  to  protect  their  interests,  it  and  they 
are  barred  by  laches.  Harufood  v.  Railroad  Co.,  17  Wall.  78; 
Graham  v.  Birkenhead,  etc.  Railway,  2  Hall  &  Twells,  450;  S.  C. 
2  Macn.  &  Gord.  146;  Ffooks  v.  Southwestern  Railway,  i  Sm.  & 
Gif.  142,  164;  Gregory  v.  Patchett,  11  Law  Times  (N.  S.)  357. 

This  case  is  not  like  those  in  which  the  defendant,  having 
abandoned  or  refused  to  pertorm  the  unlawful  contract,  has  been 
held  liable  to  the  plaintiff,  as  upon  an  implied  contract,  for  the 
value  of  what  it  had  received  from  him  and  had  no  right  to  re- 
tain. Spring  Co.  v.  Knowlton,  103  U.  S.  49;  Logan  County  Bank 
V.  Townsend,  139  U.  S.  67,  and  cases  there  cited. 

But  the  case  is  one  in  which,  in  the  words  of  Miller  J.,  in  a 
case  often  cited  in  this  opinion,  th^  court  will  not  disturb  the 
possession  of  the  property  that  has  passed  under  the  contract, 
but  will  refuse  to  interfere  as  the  matter  stands.  Pennsylvania 
Railroad  v.  St.  Louis,  Alton  &  Terre  Haute  Railroad,  118  U.  S. 
290,  316,  317.  See  also  Union  Trust  Co.  v.  Illinois  Midland  Co., 
117  U.  S.  434,  468,  469;  Central  Transportation  Co.  v.  Pullman's 
Car  Co.,  139  U.  S.  24,  56,  57,  61. 

Decree  affirmed. 
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Giles  H.  Boyd  v.  The  American  Carbon  Black  Company  et  at. 
182  Pennsylvania  State  Reports  206  {189?) 

Appeal  by  plaintiff  from  decree  of  C.  P.  McKean  Co.,  dis- 
missing bill  in  equity. 

A  full  statement  of  the  facts  will  be  found  in  the  opinion. 

Opinion  by  Dean,  J, 

By  an  agreement  of  June  18,  1891,  Giles  H.  Boyd,  the  appellant, 
formed  a  partnership  with  the  appellee,  the  American  Carbon  Black 
Company.  Boyd  was  to  furnish  gas  to  the  company  from  his  lands 
in  Sargent  township,  McKean  county,  for  the  manufacture  of 
carbon  gas  black,  at  one-half  cent  per  pound  of  all  black  manu- 
factured at  works  to  be  erected  by  the  company,  he  to  have  an 
option  to  acquire  one-fifth  interest  in  the  company  on  paying  one- 
fifth  the  cost  of  constructing  and  operating  the  plant;  this  interest 
he  afterwards  took.  By  a  subsequent  agreement,  dated  February 
13,  1892,  he  stipulated  not  to  sell  gas  to  any  other  person  or  com- 
pany for  the  manufacture  of  carbon  black,  gas  black,  or  lamp 
black,  from  the  same  premises;  in  consideration  of  this  the  com- 
pany released  him  from  the  obligation  of  drilling  more  wells, 
which  he  had  assumed  under  the  first  agreement. 

On  March  ir,  1892,  the  Carbon  Black  Company,  theretofore 
only  an  association  of  individuals,  was  duly  incorporated  for  the 
purpose  of  manufacturing  "carbon  black,"  etc.,  and  Boyd  sub- 
scribed and  paid  for  fifty  shares  of  the  capital  stock  of  the  par 
value  of  $100  per  share,  and  then  he  was  duly  elected  a  director. 
The  corporation,  by  the  name  of  the  American  Carbon  Black  Com- 
pany, succeeded  to  all  the  rights  of  the  partnership  under  the  two 
agreements.  On  April  5,  1893,  another  agreement  was  entered 
into  between  Boyd  and  the  corporation,  by  which  it  was  stipulated 
that  the  parties  to  the  agreement  would  erect  another  factory  of  a 
daily  capacity  of  thirty  barrels,  at  Gallagher,  Pa.,  the  expense  to 
be  borne  equally  by  Boyd  and  the  corporation ;  the  corporation 
agreeing  to  manufacture  carbon  black  from  surplus  gas  from  Boyd's 
lands,  market  it  and  divide  the  profits  equally  with  Boyd;  they 
to  jointly  drill  gas  wells.  Accordingly,  a  factory  of  thirty  barrels' 
daily  capacity  was  erected  and  put  in  operation.  But  in  December, 
1895,  the  corporation  partly  stopped  operations  at  the  second  plant, 
and  in  June  following  suspended  altogether  at  that  point ;  neither 
would  it  permit  Boyd  to  operate  it ;  in  the  meantime,  adjoining  own- 
ers drilled  wells,  and  are  draining  the  gas  underneath  Boyd's  lands. 
After  stopping  operations  at  Gallagher  the  corporation  entered  into 
an  agreement  with  the  Columbian  Black  Company,  another  corpo- 


SEC.  I.]       Obligations  Under  Ultra  Vires  Contracts.  475 

ration,  to  sell  to  the  Columbian  all  the  black  it  manufactured  at  four 
cents  per  pound,  and  that  the  two  corporations  should  divide  profits 
and  losses,  after  deducting  three-fourths  of  a  cent  per  pound  for 
expenses  and  losses;  and  that  the  American  Carbon  Black  Com- 
pany should  close  down  its  factories  for  one  year  from  January  i, 
1896,  and  would  manufacture,  when  running,  to  only  one-half  its 
capacity,  on  notice  at  any  time  from  the  Columbian. 

Chi  October  5,  1896,  Boyd  filed  a  bill  in  equity  against  the 
American  Carbon  Black  Company  and  its  officers,  praying,  on  the 
facts  as  we  have  in  substance  stated  them : 

1.  That  the  several  agreements  between  him  and  the  company, 
and  the  one  between  the  two  companies,  be  declared  void,  and 
that  they  be  ordered  to  deliver  them  up  for  cancellation. 

2.  That  an  account  be  taken  of  all  the  rents,  royalties  and  profits 
properly  due  plaintiflf,  as  well  as  his  proportionate  share  of  the 
money  improperly  paid  to  the  Columbian  Company. 

3.  That  the  partnership  between  him  and  defendant  be  declared 
dissolved,  and  an  account  be  taken. 

4.  That  a  receiver  be  appointed  to  take  charge  of  the  partnership 
property,  books  and  business. 

5.  That  defendants  be  decreed  to  pay  whatever  balance  was 
found  due. 

6.  That  defendants  be  restrained  by  injunction  from  taking  gas 
from  plaintiflf's  land. 

7.  General  relief. 

The  defendants  filed  a  general  demurrer  to  the  jurisdiction,  and 
further  demurred  specifically,  on  the  grounds : 

1.  That  plaintiflf  had  an  adequate  remedy  at  law  for  all  his 
alleged  complaints. 

2.  That  no  such  partnership  as  averred  by  him  could  be  lawfully 
entered  into  by  a  corporation;  therefore,  equity  would  not  take 
jurisdiction,  either  to  decree  dissolution,  an  account,  or  the  appoint- 
ment of  a  receiver. 

The  court  below,  after  argument,  sustained  the  demurrer  and 
dismissed  the  bill.    From  that  decree  we  have  this  appeal. 

Of  course,  the  demurrer  admits  the  truth  of  the  averments  in 
plaintiff's  bill.  We  have,  then,  the  facts  that  the  contracts  of 
partnership  were  made  by  the  plaintiff  with  the  corporation  of 
which  he  was  a  stockholder  and  director  and  a  gross  violation 
by  defendants,  not  only  of  the  contract  of  partnership,  but  of  the 
contracts  made  with  him  for  the  purchase  of  gas  from  his  prem- 
ises by  the  partnership.  The  principal  reason  given  by  the  learned 
judge  of  the  court  below  for  sustaining  the  demurrer  is  that  the 
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contract  of  partnership  by  the  corporation  was  ultra  vires;  that  no 
corporation  has  authority  to  share  its  corporate  management  with 
natural  persons,  in  a  partnership.  And  for  this  ample  authority 
is  cited,  and  the  rule  cannot  be  questioned.  But,  conceding  the 
full  force  of  this  rule,  does  it  deprive  the  plaintiff,  on  tlie  facts, 
of  all  remedy  in  equity?  Assume  that  the  partnership  has  not  now 
and  never  had  a  legal  existerice;  that  is  only  because  one  of  the 
partners  had  no  power  to  enter  into  it;  but,  while  it  had  no  legal 
existence,  it  had  one  in  fact;  and  the  other  partner  fully  performed; 
the  corporation  had  the  full  benefit  of  the  contract  up  to  the  time 
it  concluded  that  it  was  more  profitable  to  violate  its  agreements. 
Beach  on  Corporations,  section  842,  says :  "  It  may  be  considered 
prima  facie  ultra  vires'  for  an  incorporated  company  to  enter  into  a 
partnership  with  other  persons ; "  but,  all  the  authorities  hold  that, 
notwithstanding  the  prima  fades,  if  it  be  shown  that  the  other  part- 
ner had  fully  performed  his  obligations  under  the  contract,  this 
plea  will  not  avail.  "A  corporation  may  not  avail  itself  of  the  de- 
fense ultra  vires  when  the  contract  has  been  in  good  faith  fully 
performed  by  the  other  party,  and  it  has  had  the  full  benefit  of 
the  performance  and  of  the  contract."  27  Am.  &  Eng.  Ency.  of 
Law,  363 ;  Morawetz  on  Corporations,  sec.  689 ;  Wright  v.  Pipe 
Line  Co.,  101  Pa.  204;  R.  R.  Co.  v.  Transportation  Co.,  83  Pa, 
160. 

Taking,  as  we  must,  every  material  averment  of  plaintiff's  bill 
as  an  admitted  fact,  the  defense,  if  it  should  prevail,  would  work 
a  palpable  injustice.  While  puMic  policy  demands  that  the  courts 
should  declare  such  contracts  by  corporations  unlawful,  and  that 
tliey  will  make  no  decree  which  prolongs  their  life,  in  fact,  for  a 
single  day,  every  principle  of  equity  commands  that  the  corporation 
receiving  a  benefit  from  such  contract  shall  account  for  what  it 
has  received  from  him  who  has  fully  performed.  The  contract  is 
not  malum  in  se,  but  only  malum  prohibitum;  it  was  illegal,  but  not 
iniquitous.  If  the  corporation  has  had  the  benefit  of  $15,000  paid 
by  Boyd  for  the  construction  of  the  second  plant ;  has  received  the 
proceeds  of  the  manufactured  product;  has  used  and  continues  to 
use  his  gas,  it  ought  to  and  must  ac<x>unt.  It  is  wholly  immateriai 
wliether  the  partnership  be  declared  dissolved  because  it  is  illegal 
to  carry  it  on,  or  it  be  declared  at  an  end  in  fact,  because  of  want 
of  power  on  part  of  the  corporati6n  to  enter  it ;  in  either  case  the 
plaintiff  is  entitled  to  his  property  in  possesskm  of  defendants,  and 
whatever  money  they  have  received  more  than  their  share.  As 
they  allege  that  the  contracts  with  plaintiff  were  illegal,  they  can 
claim  no  rights  of  possession  of  the  whole  partnership  assets  and 
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plaintifl's  property  under  them,  and  must  deliver  them  up  to  be 
cancelled.  As  to  the  agreement  with  the  Columbian  Company, 
the  court  below  properly  held  that,  as  that  company  was  not  a 
party  to  this  suit,  no  decree  affecting  it  could  be  made.  In  so  far 
as  the  American  Carbon  Black  Company  has  made  contracts  with 
other  parties  injurious  to  its  stockholders,  such  contracts  are  not 
involved  in  this  issue.  Plaintiff's  plea,  here,  is  as  an  individual 
member  of  an  alleged  partnership,  and  our  decree  is  on  that  issue 
alone.  While  the  fact  that  he  was  a  stockholder  and  director  in 
the  corporation  confers  no  authority  on  the  corporation  to  defraud 
him  in  partnership  transactions  with  itself,  neither  does  that  fact 
confer  on  him  authority  in  this  issue  to  assert  his  rights  as  a  stock- 
holder. 

It  is  possible,  in  the  averments  in  the  bill,  plaintiff  might  have 
sustained  an  action  at  law,  but  at  best,  that  form  of  remedy  would 
have  been  cumbersome  and  inconvenient,  and  therefore  would  not 
have  been  adequate:     Electric  Company's  Appeal,  114  Pa.  574. 

It  is,  therefore,  directed  that  the  decree  of  the  court  below  sus- 
taining the  demurrer  and  dismissing  the  bill  be  reversed,  and  that 
plaintiff's  bill  be  reinstated  and  taken  pro  confesso.  Further :  That 
the  partnership,  which  was  in  fact  entered  into  and  carried  on 
between  plaintiff  and  defendants  under  the  three  several  agree- 
ments marked  exhibits  A,  B  and  C,  be  declared  at  an  end,  and 
that  said  contracts  be  surrendered  by  defendants  for  cancellation; 
that  an  account  be  taken  of  all  the  rents,  royalties,  income  and 
profits  due  plaintiff  from  said  defendants,  according  to  said  con- 
tracts; that  all  the  business  of  said  partnership  in  fact  be  wound 
up,  and  all  the  assets  of  the  same  be  turned  into  cash,  and  an 
account  be  then  stated  between  the  parties,  and  distribution  of  the 
cash  be  made  as  in  and  by  the  said  contracts  the  parties  have  a 
right  to  demand,  and  that  proper  decrees  for  enforcing  payment 
according  to  said  distribution  be  made  on  the  parties  by  the  court 
below.  It  is  further  directed  'that  under  the  equity  rules  a  re- 
ceiver be  appointed  by  the  court  below,  to  take  into  his  posses- 
sion the  in  fact  partnership  property,  books  and  accounts,  to  the 
end  that  a  settlement  may  be  had  of  its  business;  and  that  such 
further  and  other  decree  or  decrees  be  entered  by  the  court  below 
as  will  promote  equity  between  the  parties,  in  accordance  with  this 
opinion. 

It  is  further  ordered  that  appellee  pay  the  costs  of  this  appeal.   , 
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The  N.\ssau  Bank,  Appellant,  v.  John  J.  Jones,  et  at. 

95  Nrw  York  Reports   115   (1884). 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  9,  1883  which  affirmed  a  judgment  in  favor  of  defendants, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
(Reported  below.  17  J.  &  S.  498.) 

This  action  was  brought  against  defendants  as  executors  of  the 
n~ill  of  Daniel  Jones  to  compel  them  to  transfer  and  deliver  to 
plaintiff  fift)'  $1,000  bonds  and  one  hundred  and  twenty-five  shares 
of  the  stock  of  the  Denver  and  Rio  Grande  Railroad  Company, 
or  to  account  for  and  pay  over  the  value  thereof  and  all  interest 
»nd  dividends  received  by  tlieir  testator  thereon. 

The  material  facts  are  stated  in  the  opinion. 

RiGER.  Ch.  I.  The  question  involved  in  this  case,  as  we  regard 
il,  i?  the  right  of  a  banking  corporation  chartered  under  the  laws 
i^t  this  stale  to  subscribe  for  the  stock  of  a  railroad  corporation. 

In  the  spring  of  1S79  the  Denver  and  Rio  Grande  Railroad  Com- 
pany, being  a  corporatk)n  organized  to  construct  railroads  in 
U'V>n>ik>  anil  adjoining  territories,  with  the  view  of  raising  money 
k>  extend  it?  lines,  pubhshed  a  circular  whereby  it  proposed  in 
iiiMance  tii  is<ue  $5,000,000  of  its  bonds,  in  sums  of  $1,000  each, 
.vjyable  thirty  years  after  date,  with  annual  interest  at  seven  per 
x'Ht,  in  gi>KI,  secured  by  mortgage  upon  its  property;  and  to  de- 
iver  one  of  such  bonds,  together  with  five  shares  of  its  capital 
■tixk  of  the  ixir  value  of  $ioc  per  share,  to  each  and  every  person 
vlh>  shotiKl  advance  thereon  the  sum  of  $900,  reserving,  however, 
he  privilege  to  the  railroad  company  of  withdrawing  the  proposi- 
ii>n  when  it  should  have  received  subscriptions  to  said  loan  to 
he  aminmt  of  $3,000,000.  This  proposal  was  favorably  received, 
iiwl  the  l*>an  was  subscribed  for  by  citizens  and  corporations  in 
arivMis  states  of  the  Union,  to  an  amount  greatly  exceeding  the 
niu  r\\|ulre\l  by  the  railroad  company.  Among  others  the  de- 
v-iiiUms"  testator,  one  David  Jones,  subscribed  for  and  was 
wardrtl  Slx>,ixx:>  of  such  contemplated  loan.  It  is  claimed  by  the 
)>|M.Ilant.  and  was  found  as  a  fact  by  the  trial  court,  that  Jones 
;iiiU'vtv>i>k,  by  the  anthority  and  for  the  benefit  of  the  plaintiff. 
,1  o'litraol  with  this  railroad  company  for  a  loan  under  its  pro- 
^>^,^l,  in  the  name  of  the  plaintiff,  to  the  extent  of  one-half  of 
'10  »Muiunt  which  should  be  allotted  to  him;  and  by  this  action 
'»'  t»p|iell.nit  strks  to  recover  from  Jones'  executors,  among  other 
luiij;-'.  tho  prv'fits  claimed  to  have  been  made  by  him  upon  its 
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share  of  the  transaction.  The  right  to  maintain  the  action  seems 
to  depend  upon  the  power  of  the  bank  to  enter  into  the  proposed 
contract,  for  if  it  had  no  lawful  authority  to  make  such  a  contract 
it  could  not  become  liable  to  Jones  upon  its  obligation  to  take  and 
pay  for  the  property  contracted  for;  and  consequently  there  would 
be  no  consideration  for  Jones'  undertaking  to  subscribe  for  the 
benefit  of  the  bank.  Not  only  this,  but  the  bank  could  not,  by 
suit,  enforce  against  any  one  an  executory  contract  which  it  was 
unauthorized  by  its  charter  to  make. 

It  becomes  necessary,  therefore,  to  inquire  into  the  nature  of 
the  proposed  contract,  and  the  legal  capacity  of  the  plaintiff  to 
transact  business. 

The  proposition  of  the  railroad  company  contemplated  either 
a  loan  of  money  or  a  sale  of  its  stock  and  bonds ;  and  the  view  we 
take  of  the  case  does  not  render  it  material  to  determine  which 
construction  should  be  given.  By  whatever  name  it  be  called,  the 
transaction  contemplated  that  its  subscribers  should  become  the 
legal  owners  of  the  certain  stock  and  bonds  thereby  offered  to  be 
disposed  of. 

If  it  be  regarded  as  a  loan,  the  subscriber  would  receive  the 
bonds  with  their  mortgage  security,  as  an  evidence  of  the  com- 
pany's indebtedness  to  him;  and  the  stock  as  a  bonus  to  induce 
the  making  of  the  loan.  On  the  other  hand,  if  it  be  considered 
as  a  purchase  of  the  stock  and  securities  of  the  railroad  corpora- 
tion, the  subscriber  becomes  the  owner  of  such  stock  and  bonds 
upon  complying  with  the  conditions  of  the  proposition. 

In  either  event  he  becomes,  the  absolute  owner  of  the  property 
proposed  to  be  delivered  in  exchange  for  the  money  advanced, 
and  acquires  all  the  rights  and  privileges,  and  subjects  himself 
to  all  the  liabilities  of  such  proprietorship. 

The  acquisition  by  the  railroad  of  a  new  class  of  stockholders 
was  as  much  a  part  of  the  scheme  as  the  creation  of  a  debt;  and 
its  proposition  to  loan  money  could  not  be  availed  of,  under  the 
terms  of  the  offer,  without  necessarily  involving  an  accieptance  of 
the  privileges  and  incurring  the  liabilities  of  a  stockholder.  The 
offer  of  this  stock  was  a  material  part  of  the  proposition,  and  was 
undoubtedly  largely  relied  upon  as  an  inducement  to  investors. 
The  increase  of  creditors  and  stockholders  would  proceed  pari 
passu,  under  this  scheme;  and  the  subscribers  to  the  loan  might, 
in  case  of  the  company's  insolvency,  eventually,  as  the  owners  of 
its  stock,  be  compelled  to  contribute  to  the  payment  of  its  debts. 

It  is  clear  that  a  banking  corporation  cannot  enter  into  a  con- 
tract of  this  character,  unless  it.  has  authority  under  its  charter  to 
become  a  subscriber   for  the  stock  of  railroad  corporations,  and 
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thereby  assume  the  obhgations  to  which  stockholders  are  subject 
by  statute.    Adderly  v.  Storm,  6  Hill,  624. 

It  is  scarcely  conceivable  that  it  can  be  seriously  urged  that  a 
moneyed  corporation,  having  under  its  charter  the  right  to  trans- 
act a  banking  business  only,  may  legally  engage,  as  a  corporation, 
in  the  construction  of  railroads,  or  in  furnishing  money  for  such 
an  object,  in  exchange  for  the  stock  of  a  railroad  corporation,  and 
yet  when  this  case  is  analyzed  and  stripped  of  its  irrelevant  de- 
tails and  circumstances  we  cannot  see  why  this  is  not  precisely 
what  was  attempted  by  the  plaintiff. 

This  action  is  brought  upon  the  theory  that  Jones  was,  in 
making  the  subscription  in  question,  the  agent  of  the  plaintiff, 
and  it  thereby  seeks  to  charge  the  defendants,  as  Jones'  executors, 
with  a  trusteeship  for  its  benefit,  of  a  large  quantity  of  the  stock 
of  the  railroad  corporation,  for  which  it  asks  the  defendants  to 
account  to  it,  as  the  owners  thereof. 

The  complaint  assumes  that  the  plaintiff,  in  1879,  became  the 
cciuitablc  owner  of  a  large  amount  of  such  stock,  acquired  by  vir- 
tue of  an  original  subscription  therefor  made  with  the  company 
issuing  the  stock;  and  that  it  has  ever  since  been  the  equitable 
owner,  and  is  now  entitled  to  demand  the  immediate  delivery  and 
possession  of  such  stock. 

Assuming  the  validity  of  the  contract  relied  upon  by  the  plaintiff, 
it  lias  been  for  several  years  a  stockholder  in  the  railroad  company, 
and  has  thereby  become  answerable  as  such  stockholder,  for  a 
moiety  at  least,  of  any  sum  which  Jones  might  be  required  to  pay 
through  any  statutory  liability  for  the  debts  of  the  corporation, 
Slover  V.  Flack,  30  N.  Y.  64. 

Even  a  cursory  view  of  the  provisions  of  the  statute  under  which 
the  plaintiff  was  organized,  and  the  cases  giving  construction  to 
Ihc  powers  thereby  conferred,  renders  it  quite  clear  that  the  con- 
tract under  which  the  plaintiff  claims  was  not  (wily  ultra  i-ires,  but 
contrary  to  public  policy. 

The  plaintiff  is  a  moneyed  corporation,  organized  under  chapter 
260  on  the  Laws  of  1838,  and  authorized  by  that  statute  to  "carry 
on  the  business  of  banking,  by  discounting  bills,  notes,  and  other 
evidences  of  debt;  by  receiving  deposits;  by  buying  and  selling  gold 
and  silver  bullion,  foreign  coins  and  bills  of  exchange,  and  by  loan- 
ing money  on  real  and  personal  property." 

The  legislature  intended  by  the  act  in  question  to  inaugurate  in 
this  state  an  entirely  new  system  of  banking,  and  thereby  under- 
took to  provide  for  the  establishment  of  moneyed  corporations 
which  should  furnish  to  the  public  a  safe  and  reliable  circulating 
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medium  for  the  transaction  of  its  business,  and  secure  and  solvent 
depositaries  for  the  custody  of  such  moneys  as  were  needed  for 
current  use  by  the  business  pubUc.  Schermerhom  v.  Tcdman,  14 
N.  Y.  117;  Lecpvitt  v.  Blatchford,  17  id.  526.  The  solvency  of  these 
institutions  was  guarded  by  special  provisions  and  limitations  in  the 
act  authorizing  their  incorporation,  and  has  ever  since  been  the 
object  of  sedulous  care,  both  on  the  part  of  the  legislature  and  of 
the  courts.  Chap.  360,  Laws  of  1837;  chap.  329,  Laws  of  1854; 
chap.  62,  Laws  of  1862.  The  language  employed  in  the  act  de- 
fines their  power  and  duties,  and  excludes  by  necessary  implication 
a  capacity  to  carry  on  any  other  business  than  that  of  banking,  and 
the  adoption  of  any  other  methods  for  the  prosecution  of  such 
business  than  those  specially  pointed  out  by  the  statute.  Pratt  v. 
Short,  79  N.  Y.  440;  Morse  on  Banking,  5;  Talmage  v.  Pell,  7  N. 
Y.  347;  People  V.  Utka  Ins,  Co,,  15  Johns.  383.  In  the  latter  case 
banking  powers  were  defined,  generally,  as  the  right  to  issue  bills, 
negotiate  notes  and  receive  deposits ;  and  in  Pratt  v.  Short,  supra, 
Andrews,  J.,  describes  the  principal  functions  of  a  banking  corpo- 
ration to  be  to  "  issue  notes  to  circulate  as  money,  and  discounting 
commercial  paper."  The  business  of  banking,  as  defined  by 
Webster,  "  is  the  establishing  of  a  common  fund  for  lending  money, 
discounting  notes,  issuing  bills,  receiving  deposits,  collecting  the 
money  on  notes  deposited,  negotiating  bills  of  exchange,"  etc.  The 
implied  restrictions  upon  the  corporations  formed  under  the  act 
of  1838  against  transacting  any  other  business  than  that  of  bank- 
ing, and  the  careful  definition  given  to  that  word  not  only  by  lexi- 
cographers but  in  the  reported  cases,  would  seem  clearly  to  establish 
a  want  of  authority  in  such  corporation  to  engage  in  any  business 
transactions  excepting  such  as  relate  to  the  collection  of  business 
paper,  the  buying  and  selling  of  coin  and  exchanges,  and  the  loan- 
ing of  moneys  upon  the  securities  pointed  out  by  the  statute.  Cer- 
tainly, the  utmost  liberality  in  the  construction  of  the  powers  given 
to  these  corporations  would  not  include  the  rights  claimed  for  them 
in  this  case.  The  character  and  quality  of  the  securities  in  which 
they  are  authorized  to  employ  their  moneys,  and  the  nature  of  the 
business  in  which  they  are  privileged  to  engage,  have  frequently 
been  the  subject  of  discussion  in  our  courts,  with  the  same  uni- 
form tendency  to  so  interpret  the  law  as  to  limit  their  business 
operations,  and  confine  their  loans  and  investments  to  such  trans- 
actions as  should  best  promote  their  security  and  solvency. 
Crocker  v.  Whitney,  71  N.  Y.  161 ;  Schernverhorn  v.  Tollman, 
supra.     The  spirit  of  the  law,  as  well  as  a  sound  public  policy, 
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There  is  nothing  in  this  case  to  exempt  the  plaintiff  from  the 
operation  of  the  general  principle  determined  in  the  cases>  re- 
ferred to. 

Jones  owed  no  duty  to  the  plaintiff,  except  that  which  sprang 
out  of  his  engagement  to  purchase  the  stock  and  bonds  in  ques- 
tion; and  that  having  failed  on  account  of  its  illegality,  left  no 
enforceable  obligation  resting  upon  him.  Levy  v.  Brush,  45  N.  Y. 
589.  There  is  no  pretext  for  the  claim  that  the  contract  was 
in  any  respect  an  executed  one,  for  Jones  never  even  entered  upon 
its  performance.  His  subscription  for  the  loan  in  his  own  name 
was  in  direct  violation  of  the  obligation  which  it  is  claimed  that 
he  had  assumed ;  and  it  is  that  obligation  alone  which  is  sought  to 
be  enforced  in  this  action.  The  bank,  by  the  transaction  in  ques- 
tion, secured  Jones'  promise  to  do  certain  things,  and  has  relied 
solely  upon  that  promise.  It  has  done  nothing  in  performance  ot 
the  contract,  and,  so  far  as  it  is  concerned,  the  contract  remains 
wholly  executory. 

Neither  can  Jones  be  treated  as  a  trustee  for  the  benefit  of  the 
plaintiff;  a  trust  whereby  it  is  attempted  to  accomplish  an  illegal 
purpose  is  quite  as  objectionable  as  a  direct  contract  to  effect  the 
same  object. 

The  law  does  not  raise  an  implied  obligation  to  effectuate  a 
purpose  which  is  forbidden,  and  which  cannot  be  effected  by  the 
parties  through  the  agency  of  an  express  contract.  Perry  on 
Trusts,  sec.  214. 

The  claim  here  is  that  a  trust  should  be  implied  to  enable  the 
plaintiff  to  reap  the  profits  from  a  transaction  in  which  it  was  not 
athhorized  by  law  to  engage.  We  have  found  no  authority  which 
supports  such  a  claim,  and  are  unable  to  discover  any  ground  upon 
which  this  action  can  be  maintained. 

It  follows  that  the  judgment  should  be  affirmed. 

All  concur,  except  Rapallo  and  Earl,  J  J.,  dissenting. 

Judgment  affirmed. 


Railway  Co.  v.  Iron  Co} 

46  Ohio  State  Reports  44  (1888). 

Error  to  the  Circuit  Court  of  Cuyahoga  County. 

The  original  suit  was  brought  into  the  Court  of  Common  Pleas 
in  the  county  where  instituted  on  appeal  from  a  justice  of  the 
peace. 

From  the  petition  filed  in  the  Common  Pleas,  it  appears  that  The 
Lake  Erie  Iron  Co.,  plaintiff,  and  The  Valley  Railway  Co.,'  de- 

'  Facts  condensed. 
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fendant  below,  are  each  incorporated  companies  under  the  laws  of 
this  state;  and  that  the  plaintiff  asked  to  recover  of  the  defendant 
on  an  account  for  goods  sold  and  delivered,  the  sum  of  $253.30. 
The  account  consisted  of  iron  and  iron  forgings,  amounting  to  the 
sum  claimed. 

The  defendant  answered,  denying,  first,  any  indebtedness  upon 
the  account;  and  added  a  second  defense  by  way  of  counter-claim, 
to  the  effect  that  the  plaintiff  entered  into  a  written  contract  to 
manufacture  and  deliver  iron,  etc.,  to  the  value  of  $2,000  and  to 
take  as  payment  therefor  forty  shares  of  the  capital  stock  of  the 
defendant  at  par.  That  the  plaintiff  did  furnish  $253.30  worth  of 
iron,  etc.,  but  refused  to  deliver  more,  and  that  there  remains  a 
balance  of  $1^446.70  due  on  the  subscription  for  which  judgment  is 
demanded. 

The  plaintiff  demurred  to  the  pleading  on  the  ground  that  it 
is  insufficient  as  a  defense,  or  counter-claim.  The  court  sustained 
the  demurrer,  to  which  the  defendant  excepted ;  and,  proceeding 
"  to  take  the  account,  hear  the  proofs,  and  assess  the  damages," 
found  for  the  plaintiff  in  the  sum  of  $295.04,  and  rendered  judg- 
ment accordingly. 

The  defendant.  The  Valley  Railway  Co.,  prosecuted  error  to  the 
district  court,  claiming  *hat  the  court  erred  in  sustaining  the  de- 
murrer of  the  plaintiff  10  its  answer.  The  judgment  was  affirmed 
by  the  Circuit  Court,  and  this  proceeding  is  prosecuted  to  reverse 
the  judgment  in  both  of  the  lower  courts. 

The  principal  questions  arising  upon  the  record  are,  first,  whether 
the  facts  pleaded  in  the  answer  constitute  a  defense,  and,  second, 
whether  they  constitute  a  counter-claim  in  favor  of  the  defendant 
against  the  plaintiff. 

MiNSHALL,  J.  We  think  it  -well  settled  as  a  result  of  the  de- 
cisions in  this  state,  as  well  as  elsewhere,  that  an  incorporated 
company  cannot,  unless  authorized  by  statute,  make  a  valid  sub- 
scription to  the  capital  stock  of  another;  that  such  subscription  is 
ittlra  vires  and  void. 

The  next  question  then  is,  whether  the  plaintiff,  the  Iron  Co., 
can  recover  the  value  of  the  goods  delivered  by  it  in  part  per- 
formance of  the  contract  on  which  the  subscription  was  made? 
*  *  *  We  shall  treat  the  question  as  if  the  action  had  been  in 
plain  terms  for  such  a  recovery,  without  embarrassing  it  with  a 
doubt  as  to  whether  such  a  recovery  could  be  had  in  the  form  of  a 
suit  for  goods  sold  and  delivered. 

It  is  quite  certain  that  the  simple  fact  that  the  plaintiff  was  under 
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no  legal  obligation  to  deliver  the  goods,  the  contract  of  subscription 
being  void,  is  no  ground  for  a  recovery  of  their  value  against  the 
defendant,  although  the  plaintiff  may  have  been  ignorant  of  the 
law  affecting  the  contract.  Bish.  G)nt.  §§  615  and  81.  To  war- 
rant a  recovery  in  such  a  case,  it  must  further  appear  that  the  de- 
livery was  made  in  ignorance  of  the  facts,  or  else  that  it  was  an 
involuntary  one.  Clark  v.  Butcher,  9  Cowan,  674,  684;  Lamborn 
V.  County  Commissioners,  97  U.  S.  181 ;  Babcock  v.  Foyid  du  Lac, 
58  Wis.  230;  Savings  Institution  v.  binder,  74  Pa.  St.  371;  In- 
habitants of  Livermore  v.  Inhabitants  of  Peru,  55  Me.  469;  Bish. 
Cont.  §  631 ;  Pol.  Cont.  409,  and  notes.  But  there  is  no  ground 
for  either  of  these  claims.  The  delivery  was  a  voluntary  one, 
with  full  knowledge  of  the  facts,  which  forbids  a  recovery  of  the 
value  of  the  goods  so  delivered,  unless  some  reason  exists  why 
corporations  should  be  assisted  against  the  consequences  of  their 
voluntary  acts,  in  cases  where  private  persons  would  not. 

The  fact  that  corporations  are  generally  not  liable  for  the  un- 
authorized acts  of  their  agents,  and  may  repudiate  the  same,  does 
not  seem  to  furnish  a  solution  of  this  question.  The  principle 
which  denies  a  recovery  in  this  class  of  cases  will  be  found  to  rest 
upon  considerations  of  general  convenience,  to  which  corporations 
as  well  as  natural  persons  are  required  to  conform.  Remedial 
justice  is  established  to  aid  those  who  cannot  aid  themselves  with- 
out the  use  of  violence,  in  obtaining  what  as  a  matter  of  right  is 
their  due.  It  does  not  invite  litigation,  and  declines  its  assistance 
to  those  who  voluntarily  place  themselves  in  the  situation  of  be- 
coming suitors.  The  Iron  Co.  was  at  liberty  by  its  agents  to  ac- 
cede to  the  demand  of  the  railroad  company  for  the  delivery  of 
the  goods  on  the  subscription,  or  to  decline  to  do  so.  It  chose, 
with  a  full  knowledge  of  the  facts,  to  deliver  the  goods ;  and  there 
is  no  sound  reason  why  it  should  be  aided  in  a  lawsuit  made 
necessary  by  its  own  voluntary  act,  that  would  not  apply  with 
equal  force  to  a  natural  person.  Where  there  is  no  ignorance  of 
the  facts,  or  coercion,  it  is  said,  in  Glc^s  Co,  v.  City  of  Boston,  4 
Met.  181 :  "  If  the  party  would  resist  an  unjust  demand,  he  must 
do  so  at  the  threshold.  The  parties  treat  with  each  other  upon 
equal  terms,  and  if  litigation  is  intended  by  the  party  of  whom 
the  money  is  demanded,  it  should  precede  payment.  If  it  were 
not  so,  the  effect  would  be  to  leave  the  party  who  pays  the  money 
the  privilege  of  selecting  his  own  time  and  convenience  for  litiga- 
tion ;  delaying  it,  as  the  case  may  be,  until  the  evidence,  which  the 
other  party  would  have  relied  upon  to  sustain  his  claim,  may  be 
lost  by  lapse  of  time  and  the  various  casualties  to  which  human 
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affairs  are  exposed."  In  some  cases  stress  is  laid  upon  the  incon- 
venience it  would  be  to  the  other  party,  who  may  receive  the  money 
as  his  own,  and,  acting  upon  the  belief,  so  dispose  of  it  as  to  make 
it  exceedingly  inconvenient,  if  not  impossible,  to  repay  it  Bris- 
bane V.  Dacres,  5  Taunt.  144,  Gibbs,  J.,  152;  Clark  v.  Dutcker,  9 
Cowan,  674,  684.  In  any  view,  however,  the  reason  of  the  rule 
appHes  with  Hke  force  to  a  corporation  as  to  a  natural  person. 

Judgment  reversed  and  cause  remanded  to  the  Court  of  Common 
Pleas,  with  direction  to  overrule  the  demurrer  to  the  : 
the  defendant,  and  for  further  proceedings.  , 


Jemison  et  al..  Appellants,  v.  The  Citizens'  Savings  Bank  of 
Jefferson,  Texas,  Respondent. 
rz2  New  York  State  Reports  135  {1890). 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  entered  up(Mi  an  order 
made  January  30,  1888,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision"  of  the  Special  Term  dismissing 
the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Haight,  J.  The  plaintiffs  were  commission  merchants  and  mem- 
bers of  the  Cotton  Exchange  of  the  city  of  New  York.  The  de- 
fendant was  a  savings  bank  and  trust  corporation  organized  under 
the  laws  of  Texas. 

This  action  was  brought  to  recover  commissions,  and  for  money 
claimed  to  have  been  expended  for  the  defendant  on  the  purchase 
and  sale  of  cotton  futures. 

The  defense  was  that  the  defendant,  as  a  savings  bank  and  trust 
corporation,  had  no  power  or  authority  to  deal  in  the  purchase  and 
sale  of  cotton  for  future  delivery,  or  in  contracts  for  the  purpose 
3f  speculation.     *     *     * 

This  brings  us  to  the  question  whether  or  not  the  defendant  had 
the  power  to  make  the  orders  in  question.  The  defendant  was 
incorporated  and  chartered  in  1871  by  an  act  of  the  legislature  of 
the  State  of  Texas,  entided  "An  act  to  incorporate  the  Citizens' 
Savings  Bank  of  Jefferson.  Texas."  The  act,  among  other  things, 
provides  that  "  the  general  business  and  object  of  this  corporation 
shall  be  to  receive  on  deposit  or  in  trust  such  sum  or  sums  of 
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money  as  may  from  time  to  time  be  offered  therefor  by  tradesmen, 
merchants,  clerks,  laborers,  servants  and  others,  to  be  repaid  to 
such  depositors  when  demanded,  at  such  times,  with  such  interest, 
and  under  such  regulations  as  the  board  of  directors  may  from 
time  to  time  prescribe;"  and,  also,  "this  corporation  may  loan 
money  according  to  the  constitution  and  laws  of  the  state,  or  may 
discount  in  accordance  with  bank  usages,  taking  such  security 
therefor,  either  real  or  personal,  as  the  directors  may  deem  suffi- 
cient. Said  corporation  shall  have  power  to  borrow  money,  buy 
and  sell  exchange,  bullion,  bank  notes,  government  stocks  and  other 
securities."  The  act  further  provides  that  the  business  of  the  cor- 
poration shall  be  managed  by  twelve  directors. 

Corporations  are  artificial  creations  existing  by  virtue  of  some 
statute  and  organized  for  the  purposes  defined  in  their  charters. 
A  person  dealing  with  a  corporation  is  chargeable  with  notice  of 
its  powers  and  the  purposes  for  which  it  is  formed,  and  when  deal- 
ing with  its  agents  or  officers  is  bound  to  know  the  extent  of  their 
power  and  authority.  A  corporation  necessarily  carries  its  charter 
wherever  it  goes,  for  that  is  the  law  of  its  existence.  It  follows 
that  the  plaintiffs  must  have  known  or  are  chargeable  with  knowl- 
edge of  the  corporate  powers  of  the  defendant  and  of  the  extent 
to  which  its  cashier  could  bind  the  corporation.  Alexafider  v. 
Cauldwell,  83  N.  Y.  480 ;  Hoyt  v.  Thampson,  19  id.  207-222 ;  Relfe 
V.  Rundle,  103  U.  S.  222-226;  Davis  v.  Old  Colony  R.  R.  Co., 
131  Mass.  258-260;  Leonard  v.  A.  Ins,  Co.,  97  Ind.  299. 

Savings  banks  are  designed  to  encourage  economy  and  frugality 
among  persons  of  small  means  and  are  organized  with  restrictions 
and  provisions  intended  to  secure  depositors  against  loss.  Specula- 
tive contracts  entered  into  for  the  sale  or  purchase  of  stock  by  a 
savings  bank  at  the  stock  board  or  elsewhere,  subject  to  the  hazard 
and  contingency  of  gain  or  loss,  are  ultra  vires,  and  a  perversion 
of  the  powers  conferred  by  its  charter.  People,  etc.  v.  M.  &  T.  S. 
Inst.,  92  N.  Y.  7-9;  Sistare  v.  Best,  88  id,  527-531.  Contracts  of 
corporations  are  ultra  vires  when  they  involve  adventures  or  under- 
takings outside  and  not  within  the  scope  or  power  given  by  their 
charters.  The  acts  under  which  they  are  organized  were  framed 
ill  view  of  the  rights  of  the  public  and  the  interests  of  the  stock- 
holders. As  artificial  creations  they  possess  only  the  powers  with 
which  they  were  endowed.  An  act  may  be  malum  in  se  or  malum 
prohibitum,  or  an  act  may  not  be  immoral  or  prohibited  by  any 
statute,  and  still  may  be  in  excess  of  the  powers  vested  in  the 
officers  of  a  corporation,  unauthorized  and  prejudicial  to  the  stock- 
holders.   In  either  case  the  plea  of  ultra  vires  should  prevail,  unless 
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would  defeat  justice  or  accomplish  a  legal  wrong,  Huntington 
Savings  Bank,  96  U.  S.  388;  Thomas  v.  R.  R.  Co.,  101  id.  71 ; 
assau  Bank  v.  Jones,  95  N,  Y.  115;  Leslie  v.  Lorillard,  no  id. 
[9. 

As  we  have  seen,  the  defendant  was  chartered  for  the  purpose 
[  receiving  on  deposit  or  in  trust  such  sums  of  money  as  may 
om  time  to  time  be  offered  by  tradesmen,  merchants,  clerks, 
borers,  servants,  and  others.  It  was  authorized  to  loan  these 
oneys  according  to  the  constitution  and  laws  of  the  state  and  to 
scount  in  accordance  with  bank  usages,  taking  such  security  there- 
)r,  either  real  or  personal,  as  the  directors  may  deem  sufficient. 

I  addition  thereto  the  defendant  was  given  power  to  borrow 
oney,  buy  and  sell  exchange,  bullion,  bank  notes,  government 
ocks  and  other  securities.     The  authority  here  given  to  buy  and 

II  exchange,  bullion,  bank  notes,  government  stocks  and  other 
purities    does    not    embrace    or    include    speculative    contracts 

cotton  futures  any  more  than  it  does  hay,  oats,  provisions. 
■  dry  goods.  The  exchange,  bullion,  bank  notes,  securities, 
c,  authorized  are  those  of  fixed  value,  current  in  the  market 
id  not  subject  to  the  control  of  speculators.  While  the 
lying  and  selling  of  cotton  to  be  delivered  in  the  future  may  not 
■diiiarily  be  immoral  or  prohibited  by  any  statute,  it  is  not  included 
.  the  powers  given  to  the  defendant  by  its  charter.  The  transac- 
Dn  in  question  was  prejudicial  to  its  stockholders  and  tended  to 
idangcr  and  destroy  the  safeguards  provided  for  the  depositors, 
he  stockholders  and  depositors  had  the  right  to  have  their  funds 
vested  in  accordance  with  the  provisions  of  the  charter  and  the 
institution  and  laws  of  the  state,  and  in  so  far  as  this  right  was 
olated  by  the  transaction  in  question  it  was  a  misappropriation 
i  the  funds  and  immoral. 

It  is  contended  that  the  defense  of  ultra  vires  is  not  available 
this  case,  for  the  reason  that  the  contract  had  been  executed  on 
le  part  of  the  plaintiffs  and  that  the  defendant  is  estopped  from 
;tting  up  the  defense.  In  the  case  of  Whitney  Arms  Co.  v.  Bar- 
w.  63  N.  Y.  62,  the  plaintiff  was  a  corporation  organized  for 
le  purpose  of  manufacturing  every  variety  of  firearms  and  other 
iplements  of  war,  and  all  kinds  of  machinery  adapted  to  the  con- 
ruction  thereof.  It  entered  into  a  contract  with  the  American 
eal  Lock  Co.  to  manufacture  and  deliver  10,000  locks.  The 
cks  having  been  delivered,  it  was  held  that  the  contract  was  fully 
tecuted.  and  that  the  plea  of  ultra  vires  would  not  prevail  as  a 
jfense  to  an  action  brought  to  recover  the  contract  price.  We 
>  not  question  the  rule  thus  invoked.     It  has  been  repeatedly  de- 
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dared  in  other  cases,  as  for  instance,  in  Parish  v.  Wheeler,  22  N. 
Y.  494,  in  which  it  was  held  that  a  railroad  company  having  pur- 
chased and  received  a  steamboat  could  be  compelled  to  pay  for 
it,  although  the  power  to  purchase  such  boat  was  not  included  in 
its  charter.  But  this  doctrine  has  no  application  to  executory  con- 
tracts which  are  sought  to  be  made  the  foundation  of  an  action,  or 
to  contracts  that  are  prohibited  as  against  public  policy  or  immoral. 
Nassau  Bank  v.  Jones,  supra;  P,  C,  &  S,  L,  R.  Co,  v.  K,  &  H,  B. 
Co.,  131  U.  S.  371-389- 

In  the  case  at  bar,  the  transaction  as  we  have  seen  was  not  only 
immoral  and  in  violation  of  the  rights  of  the  stockholders  and 
depositors,  but  the  defendant  had  received  nothing  by  virtue  of  it. 
The  cotton  had  been  purchased  by  the  plaintiffs  in  their  own  name, 
they  taking  title  thereto  and  holding  it  upon  the  defendant's  ac- 
count. It  was  purchased  under  the  rules  of  the  Cotton  Exchange 
of  the  city  of  New  York,  in  which  the  members  doing  business 
therein  with  other  members  act  as  principals  and  are  liable  as  such. 
The  most  that  can  be  claimed  is  that  they  held  the  cotton  on  the 
contracts  therefor  subject  to  the  call  or  order  of  the  defendants. 
There  had  been  no  delivery  of  any  cotton  or  property  of  any  kind, 
or  transfer  of  any  title  to  such  property  to  the  defendant.  If  the 
steamboat  had  never  been  delivered  to  the  railroad  company  so  as 
to  transfer  the  title  thereto,  or  if  the  10,000  locks  had  never  been 
delivered  to  the  American  Seal  Lock  Co.,  very  different  questions 
would  have  been  presented  in  the  cases  to  which  we  have  called 
attention.  We  consequently  are  of  the  opinion  that  under  the  cir- 
cumstances of  this  case  the  defense  of  ultra  vires  is  still  available 
to  the  defendant. 

We  consequently  are  of  the  opinion  that  the  judgment  should 
be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


II.    Liability  for  Torts. 

Garret  Brokaw  v.  The  New  Jersey  Railro.\d  Co. 

^  New  Jersey  Lazv  Reports  328  (1867) 

In  trespass.     Demurrer  to  declaration. 

The  plaintiff  declared  against  the  defendant  for  removing  and 
ejecting  him,  with  force  and  arms,  etc.,  out  of  one  of  the  cars  of 
the  said  railroad  company,  while  he  was  traveling  in  said  car,  on 
the  road  of  said  company,  and  thereby  bruised  and  wounded  him. 
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to  his  great  damage,  etc.  To  this  declaration  the  defendants  put 
in  a  general  demurrer,  which  was  argued  before  the  Chief  Justice, 
and  Vredenburgh,  Woodhull,  and  Depue,  JJ. 

Depue,  J.  The  declaration  in  this  case  charges  that  the  New 
Jersey  Railroad  and  Transportation  Co.,  by  their  servants  and 
William  Campbell,  the  other  defendant,  with  force  and  arms,  as- 
saulted the  plaintiff,  and  ejected  and  expelled  him  from  a  certain 
car  in  which  he  was  riding,  on  the  New  Jersey  Railroad,  and 
wounded,  bruised,  and  ill-treated  him. 

To  this  declaration  the  defendants  have  filed  a  general  demurrer, 
and  upon  the  argument  two  questions  were  raised: 

First  —  Whether  an  action  of  trespass,  for  an  assault  and  bat- 
tery, can  be  maintained  against  a  corporation,  and 

Second  —  Whether  in  such  action  an  individual  can  be  joined 
as  a  co-defendant  with  a  corporation. 

In  the  earlier  cases  it  was  held  that  an  action  of  trespass  could 
not  be  maintained  against  a  corporation  aggregate,  for  the  tech- 
nical reason  that  a  capias  and  exigent,  the  proper  process  in  actions 
of  trespass,  would  not  lie  against  a  corporation;  but  this  technical 
objection  was  not  uniformly  yielded  to,  as  instances  of  actions  of 
trespass  against  corporations  are  to  be  met  with  as  early  as  the 
year  books  A.  &  A.  Corp.  sec.  385 ;  notes  to  Maund  v.  Monmouthshire 
Canal  Co.,  4  M.  &  G.  454.  As  corporations  became  more  numer- 
ous and  were  multiplied,  until  aggregated  capital,  seeking  invest- 
ment for  the  purposes  of  business,  is  generally  invested  under  acts 
of  incorporation  to  protect  individuals  from  personal  liability, 
technical  objections  which  stood  in  the  way  of  subjecting  corpora- 
tions to  actions  founded  on  torts  have  been  entirely  swept  away, 
and  corporations  have  been  held  liable  for  all  torts,  the  same  as 
individuals.  That  they  may  be  sued  in  trover,  case,  trespass,  quare 
clausum  fregit,  trespass  vi  et  armis,  and  ejectment,  is  abundantly 
established  by  the  cases  cited  by  Green,  C.  J.,  in  State  v.  The  Morris 
and  Essex  Railroad  Co.,  3  Zab.   367. 

A  corporation  is  liable  for  injuries  resulting  from  neglect  to 
repair  a  bridge,  where  the  obligation  to  repair  lies  on  them  — 
Ward  V.  The  Newark  and  Pompton  Turnpike  Co.,  Spenc.  323; 
for  obstructing  the  flow  of  water,  whereby  lands  are  overflowed  — 
Tinsman  v.  The  Belvidere  Delaware  Railivay  Co.,  i  Dutcher,  255 ; 
Chestnut  Hill  Turnpike  Co.  v.  Rutter,  4  S.  &  R.  6;  for  making  an 
unlawful  distress  —  Smith  v.  The  Birmingham  and  Staffordshire 
Gas  Light  Co.,  i  A.  &  E.  526;  for  deceit  and  fraudulent  reiwe- 
sentations  —  Fogg  v.  Griffon,  2  Allen,  i ;  National  Exchange  Co, 
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V.  Drew,  32  Eng.  L.  &  Eq.  i ;  Barwick  v.  The  English  Stock  Bank, 
L.  R.  2  Exch.  259 ;  for  fraud  in  issuing  spurious  stock  —  N.  Y,  Sr 
N,  H.  R,  R.  Co.  V.  Schuyler,  38  Barb.  534;  S.  C.  7  Tiffany,  30; 
for  wrongfully  and  maliciously  obstructing  a  party  in  his  business 
—  Green  v.  The  London  Omnibus  Co,,  7  C.  B.  N.  S.  290;  for 
maintaining  a  vexatious  suit  —  Goodspeed  v.  The  East  Haddam 
Bank,  22  Conn.  530;  for  a  malicious  libel —  Whitfield  v.  The  S.  E. 
Railroad  Co.,  E.  B.  &  E.  115;  Philadelphia  &W,&B.  R.  R.  Co. 
V.  Quigley,  21  Howard,  202;  and  for  an  assault  and  battery  and 
false  imprisonment  —  Railway  Co.  v.  Broom,  6  Exch.  314;  Chilton 
V.  The  London,  etc.  R.  Co.,  16  M.  &  W.  212 :  Roe  v.  Railway  Co., 
7  Exch.  36;  Seymour  v.  Greenwood,  6  H.  &  N.  359;  Goff  v.  Great 
Northern  R.  Co.,  3  E.  &  E.  672 ;  More  v.  The  Fitchburg  R.  Co., 
4  Gray,  465 ;  Hewitt  v.  Swift,  3  Allen,  420;  Evansznlle  &  Crawford 
R.  Co.  y.  Baum,  26  Ind.  70. 

And  generally  it  may  be  stated  that  a  corporation  is  liable  civiliter 
the  same  as  a  natural  person,  for  the  tortious  acts  of  its  servants 
or  agents,  in  the  course  of  their  employment,  committed  by  the 
authority  of  the  corporation,  express  or  implied,  whether  such  acts 
fall  within  the  designation  of  forcible,  negligent,  malicious,  or 
fraudulent  torts,  and  without  regard  to  the  form  of  action  by  which 
the  appropriate  remedy  is  sought.  Phila.  &  Reading  Railroad  Co. 
V.  Derby,  14  How.  486;  N.  Y.  &  N.  H.  R.  R.  Co.  v.  Schuyler,  7 
Tiffany,  30,  and  per  Davis,  J.,  on  p.  49;  Bissel  v.  The  Michigan 
Southern  Railroad  Co.,  22  N.  Y.  258;  Philadelphia,  W.  &  B.  R. 
Co.  V.  Quigley,  21  How.  202;  per  Pollock,  C.  B.,  Roe  v.  Railway 
Co.,  7  Exch.  40;  Story  on  Agency,  §  308. 

And  upon  the  trial,  the  question  whether  the  corporation  is  liable 
for  the  acts  of  its  servants  or  agents,  will  depend  upon  the  same 
principles  which  govern  the  liability  of  a  master  for  the  acts  of 
his  servants.  Where  it  is  sought  to  hold  the  master  liable  for  the 
trespass  of  his  servant,  the  rule  is  somewhat  different  from  what 
it  is  when  the  gist  of  the  action  is  negligence.  The  distinction  is 
tersely  stated  by  Parke,  B.,  in  Sharrod  v.  Railway  Co.,  4  Exch. 
585,  as  follows :  "  The  maxim,  *  Qui  facit  per  alium  facit  per  se' 
renders  the  master  liable  for  all  the  negligent  acts  of  the  servant 
in  the  course  of  his  employments,  but  that  liability  does  not  make 
the  direct  act  of  the  servant  the  direct  act  of  the  master.  Trespass 
will  not  lie  against  him ;  case  will,  in  effect,  for  employing  a  care- 
less servant,  but  not  trespass,  unless,  as  was  said  by  the  court  in 
Morley  v.  Gainsford,  2  H.  Bl.  412,  the  act  was  done  by  his  com- 
mand—  that  is,  unless  either  the  particular  act  which  constituted 
the  trespass  is  ordered  to  be  done  by  the  principal,  or  some  act 
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which  comprised,  or  some  act  which  leads  by  a  physical  necessity 
to  the  act  complained  of." 

If  the  trespass  was  committed  by  the  agent  of  the  company 
willfully,  or  of  his  own  malice,  under  color  of  discharging  the 
duties  of  his  employment;  or  if  he  has  departed  beyond  the  line 
of  his  duty  to  commit  a  trespass,  the  company  will  not  be  liable. 
But  if  the  act  of  the  agent  was  authorized  by  the  rules  and  regula- 
tions of  the  company,  or  was  necessary  to  accomplish  the  purposes 
of  his  employment,  the  company  is  answerable,  even  for  the  un- 
necessary violence  of  the  agent.  Phila.  &  Reading  R.  Co.  v.  Derby; 
Seyntan  v.  Greenwood;  Railway  Co.  v.  Brown;  Roe  v.  Railway 
Company;  Hewitt  v.  Smith,  cited  above;  Smith  on  Master  and 
Servant,  151;  VanderbUt  v.  The  Richmond  Turnpike  Co,,  2  Corns. 

479- 

In  considering  the  question  whether  the  agent  has  the  authority 
of  the  corporation,  so  as  to  make  it  answerable  for  his  act,  the 
purposes  for  which  the  company  was  incorporated  must  not  be 
overlooked.  An  authority  given  even  by  the  board  of  directors,  in 
express  terms,  will  not,  in  all  cases,  be  the  authority  of  the  corpo- 
ration. The  directors  are  only  agents  themselves,  and  their  powers 
are  necessarily  limited  within  the  scope  of  the  purposes  for  which 
the  corporation  was  created,  beyond  which  they  are  not  authorized 
to  bind  the  corporation.  To  fix  the  liability  of  a  corporation  for 
the  tortious  act  of  one  of  its  employees,  done  in  obedience  to  the 
commands  of  its  officers,  the  act  must  be  connected  with  the  trans- 
action of  the  business  for  which  the  company  was  incorporated.  If 
the  directors  should  order  an  agent  to  take  a  person  out  of  his 
house  and  beat  him,  the  corporation  could  not  be  held  for  the 
assault  and  battery;  or  if  the  directors  of  a  banking  company 
should  purchase  a  steamboat,  and  engage  in  transporting  pas- 
sengers, the  corporation  would  not  be  liable  for  the  misfeasance  or 
nonfeasance  of  agents  employed  in  that  business.  But  if  the 
directors  of  a  corporation  having  power  to  hold  lands  order  an 
agent  to  enter  on  lands  and  take  possession  of  them  for  the  legiti- 
mate uses  of  the  company,  his  entry,  if  unlawful,  will  be  the  tres- 
pass of  the  corporation.  So  if  the  directors  acting  in  their  official 
capacity,  adopt  rules  and  regulations  for  the  transaction  of  the 
corporate  business  of  the  company,  and  provide  for  the  enforce- 
ment of  such  rules  and  regulations,  and  authorize  its  agents  or 
servants  to  carry  them  into  effect,  the  corporation  will  be  liable 
for  the  acts  of  such  agents  or  servants,  in  the  course  of  such  em- 
plo)rment.  In  Railway  Co,  v.  Brotvn,  6  Exch.  325,  Patterson,  J., 
says :  "An  action  of  trespass  for  assault  and  battery  will  lie  against 
a  corporation,  whenever  the  corporation  can  authorize  the  act  done^ 
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and  it  is  done  by  their  authority,"  and  Erie,  Ch.  J.,  in  Green  v.  The 
London  Omnibus  Co.,  7  C.  B.  N.  S.  301,  says:  "The  ground  of 
demurrer  is  that  the  declaration  charges  a  wilful  and  intentional 
wrong,  and  that  the  defendants,  being  a  corporation,  cannot  be 
guilty  of  such  a  wrong,  and,  therefore,  the  action  will  not  lie. 
But  the  whole  of  the  acts  that  are  charged  against  the  defendants 
are  acts  connected  with  driving  vehicles,  and  the  defendants  are 
a  company  incorporated  for  the  purpose  of  driving  omnibuses,  and 
therefore,  the  acts  alleged  to  have  been  done  by  them  are  all  acts 
which  are  within  the  scope  and  object  of  their  formation." 

In  National  Exchange  Co,  v.  Drew,  the  fact  that  the  company    " 
is  benefited  by  the  transaction  in  which  the  fraud  was  committed 
is  assigned  as  a  reason  for  holding  it  liable  for  the  fraud  of  their 
directors. 

In  Phila.  &  TV.  &  B,  R.  Co.  v.  Quigley,  the  libel  for  which  the 
corporation  was  held  answerable  was  contained  in  a  report  made 
by  the  directors  to  the  company  of  the  result  of  an  investigation 
into  the  accounts  of  an  employee,  which  the  directors  had  authority 
to  investigate,  and  were  authorized  by  a  meeting  of  the  stockholders 
to  make  public.    See  also  2  Hilliard  on  Torts,  473. 

The  demurrer  admits  that  the  servants  of  the  corporate  de- 
fendant had  competent  authority  to  commit  the  assault  and  battery, 
and  the  case  comes  directly  within  the  cases  above  cited.  Whether, 
in  point  of  fact,  the  servants  of  the  company  had  such  authority, 
and  the  corporation  is  liable  for  their  acts,  is  a  question  of  fact, 
to  be  determined  at  the  trial. 

The  demurrer  is  overruled. 

The  question  of  the  torts  of  a  corporation  belongs  rather  to  the  subject 
of  torts  than  to  corporations.  In  general,  however,  a  corporation  is  liable 
both  civilly  and  criminally  for  its  torts  or  the  tortious  acts  of  its  servants. 

For  maintaining  a  nuisance  —  Baltimore  Ry.  Co.  v.  Fifth  Baptist  Church, 
108  U.  S.  317;  for  trespass  —  Illinois,  etc.,  Ry.  Co.  v.  Read,  37  111.  484;  on 
the  person  —  Denver,  etc..  Ry.  Co.  v.  Harris,  122  U.  S.  597;  trespass  on  the 
case  —  Crocker  v.  New  London,  etc.,  Ry.  Co.,  24  Conn.  249;  assault  and  bat- 
tery—  Coleman  v.  New  York,  etc.,  Ry.  Co.,  106  Mass.  160;  for  libel  —  Sam^ 
uels  v.  Evening  Mail  Co.,  75  N.  Y.  604;  for  false  imprisonment  —  Moore  v. 
Fitchburg,  etc.,  Ry.  Co.,  4  Gray  (Mass.)  465;  for  malicious  prosecution  — 
Vance  v.  Erie,  etc.,  Ry.  Co.,  32  N.  J.  L.  334;  for  fraud  —  Gris^vold  v.  Haven, 
25  N.  Y.  595;  for  negligence  —  Fowle  v.  Alexandria,  3  Cranch.  (U.  S.)  70; 
Phila.  etc.,  Ry.  Co.  v.  Derby,  14  Howard  (U.  S.),  468;  slander  seems  to  be 
an  exception  (see  Erwin's  Sum.  Torts,  p.  26);  for  acts  of  agents  —  Mer- 
cfiants'  Bank  v.  State  Bank,  10  Wall.  (U.S.)  604;  Cumberland,  etc.,  Canal 
Co.  V.  Portland,  62  Me.  508.  Damages  recoverable  —  Lake  Shore,  etc.,  Ry. 
V.  Prentice,  147  U.  S.  loi ;  Caldwell  v.  A^.  /.  Shane,  etc.,  Co.,  47  N.  Y.  282. 
Criminally  —  in  general  —  Commonwealth  v.  New  Bedford,  etc.,  Co.,  2  Gray 
<Mass.)  339;  People,  etc.,  v.  Albany,  11  Wend.  (N.  Y.)  539;  Regina  v.  Great 
No.  etc.,  Ry  Co.,  9  Ad.  &  Ell.  (N.  S.)  315— Ed. 


CHAPTER  VI. 
Membership  —  Its  Rights,  Remedies  and  Liabilities. 


I.     Capital  Stock  and  Shares  of  Stock. 

The  State  v.  Morristown  Fire  Association.^ 

23  N,  J.  Law  195  (1851). 

Certiorari  to  remove  an  assessment  made  by  the  defendants, 
which  the  prosecutors  claimed  was  illegal.  The  company  was 
chartered  in  1837,  and  the  act  stated  that  "the  capital  stock  of 
said  association  shall  not  exceed  two  thousand  dollars."  An  amen- 
datory act  of  1840  raised  this  to  four  thousand  dollars.  The  as- 
sociation, prior  to  its  last  assessment,  had  raised  by  tax  an  assess- 
ment more  than  four  thousand  dollars,  but  its  entire  property  was 
worth  less  than  three  thousand. 

By  the  Chief  Justice.     *     *     *     * 

The  only  question  presented  for  consideration  is,  whether  the 
assessment  was  authorized  by  law. 

The  decision  of  this  question  depends  entirely  upon  the  true 
meaning  of  the  phrase  "capital  stock,"  as  used  in  the  proviso  of 
the  first  section  of  the  supplemental  act.  The  language  of  the 
proviso  is,  "  that  the  capital  stock  of  said  corporation  shall  at  no 
time  exceed  the  sum  of  four  thousand  dollars."  This  phraseology 
admits  obviously  of  two  interpretations.  It  may  have  been  de- 
sigfned  either  as  a  limitation  of  the  amount  authorized  to  be 
raised,  or  as  a  restriction  of  the  value  of  the  property  to  be  held 
at  any  one  time  by  the  association. 

The  phrase  "  capital  stock,"  as  employed  in  acts  of  incorporation, 
is  never,  that  I  am  aware,  used  to  indicate  the  value  of  the  prop- 
erty of  the  company.  It  is  very  generally,  if  not  universally,  used 
to  designate  the  amount  of  capital  to  be  contributed  by  the  stock- 
holders for  purposes  of  the  corporation.  The  amount  thus  con- 
tributed constitutes  the  "  capital  stock "  of  the  company.  The 
value  of  the  stock  may  be  greatly  increased  by  surplus  profits  or 
be  diminished  by  losses,  but  the  amount  of  the  capital  stock  remains 
the  same. 

The  funds  of  the  company  may  fluctuate.  Its  capital  stock  re- 
mains invariable,  save  by  legislative  enactment.     This  distinction 
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between  the  value  of  the  property  of  incorporated  companies  and 
their  capital  stock  is  perfectly  familiar.  An  instance  of  the  legis- 
lative adoption  of  the  terms,  in  accordance  with  popular  usage^ 
will  be  found  in  the  supplement  to  the  act  concerning  taxes,  passed 
the  14th  of  March,  1851.  The  fifth  section  of  that  act  exempts 
from  taxation  so  much  of  the  property  of  incorporated  companies, 
represented  by  the  capital  stock  thereof,  as,  by  virtue  of  the  act, 
is  taxed  in  the  hands  of  the  stockholders. 

It  is  clear  that  the  term  "  capital  stock  "  was  used  in  the  orig- 
inal charter  of  this  association  to  limit  the  sum  to  be  raised  by  tax,, 
and  that  the  corporators  so  understood  it.  By  their  petition  to  the 
legislature,  as  set  forth  in  the  preamble  of  the  supplement,  they 
represent  that  they  have  raised  the  sum  of  two  thousand  dollars, 
the  amount  of  the  capital  stock  limited  by  their  act  of  incorpora- 
tion; and  they  pray  for  the  passage  of  an  act  authorizing  the  as- 
sociation to  assess  and  raise  by  tax  a  further  sum.  By  "  capital 
stock  "  they  obviously  understood  the  sum  authorized  to  be  raised 
by  tax,  not  the  value  of  the  property  to  be  held  by  the  com- 
pany.    *     *     * 

If  the  clause  under  consideration  be  construed  as  a  mere  re- 
striction of  the  amount  of  property  to  be  owned  by  the  associa- 
tion, there  is  no  limitation  whatever  in  the  charter  of  the  amount 
which  may  be  raised  by  taxation.  Whenever  and  so  often  as  the 
amount  of  property  owned  by  the  corporation  may  be  reduced  be- 
bw  the  value  of  four  thousand  dollars,  new  assessments  may  be 
made  to  an  indefinite  extent.  Such  a  result  cannot  be  supposed 
to  have  been  within  the  contemplation  either  of  the  legislature  or 
of  the  members  of  the  corporation.  If  the  case  admitted  of  doubt, 
this  consideration  alone  should  be  decisive  of  the  question.  So- 
broad  a  grant  of  corporate  powers  should  never  be  raised,  except 
in  clear  accordance  with  the  manifest  intent  of  the  legislature.  If, 
as  was  suggested  upon  the  argument,  the  power  would  be  bene- 
ficially exercised,  the  remedy  is  with  the  legislature. 

The  assessment  is  illegal,  and  must  be  set  aside. 


Charles  Burrall,  Appellant,  v.  The  Bushwick  Railroad 

Company,  Respondent. 

75  New  York  Reports  211   (1878). 

Appeal  from  judgment  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  in  favor  of  defendant,  entered  upon  an  order  revers- 
ing an  order  of  Special  Term  which  overruled  a  demurrer  to  the 
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complaint,  and  sustaining  such  demurrer  and  directing  judgment 
dismissing  the  complaint. 

The  complaint  in  this  action,  after  setting  forth  the  incorpora- 
tion of  defendant,  alleged  as  follows: 

"  3.  That  said  defendant,  by  its  authorized  officers,  did  on  the 
28th  day  of  March,  1868,  at  the  city  of  Brooklyn,  duly  issue  a 
paper  of  which  the  following  is  a  copy: 

"  BUSHWICK  RAILROAD  COMPANY, 

'*  Tompkins  Avenue  Branch. 

"  Brooklyn,  March  25,  1868. 

"  This  certifies  that  Charles  Foster  is  entitled  to  ten  ( 10)  shares 
of  the  capital  stock  of  the  Bushwick  Railroad  Company,  upon  sur- 
render of  this  certificate  at  the  company's  office. 

"  $1,000.  F.  W.  KALBFLEISH, 

"  President. 

"4.  That  said  paper  was  duly  delivered  to  the  said  Charles 
Foster  at  or  about  the  date  thereof  by  the  said  defendant,  and  that 
the  same  came  into  the  possession  of  this  plaintiff  by  purchase  for 
value,  and  that  this  plaintiff  is  now  the  lawful  owner  and  holder 
of  the  same. 

"  5.  That  this  plaintiff,  by  his  duly  authorized  agent,  did  before 
the  commencement  of  this  action  present  said  certificate  at  the 
office  of  said  defendant,  in  accordance  with  the  terms  and  require- 
ments thereof,  and  did  demand  the  issue  and  delivery  to  said  plain- 
tiff of  the  stock  therein  named  from  said  defendant. 

"6.  That  said  defendant  refused  to  comply  with  the  terms  of 
said  certificate,  and  refused  to  issue  and  deliver  the  stock  without 
giving  any  reason  therefor.** 

The  judgment  demanded  was: 

"  I.  That  the  defendant  be  required  and  adjudged  to  issue  and 
deliver  said  stock  to  this  plaintiff  in  accordance  with  said  certificate 
and  the  promise  therein  contained,  and  pay  to  the  plaintiff  the 
interest  upon  the  value  of  the  same,  to  wit,  interest  on  $1000  from 
March   28,    1868. 

"2.  In  case  of  a  failure  on  the  part  of  said  company  so  to  do, 
that  tlie  plaintiff  have  judgment  against  said  company  for  the  said 
sum  of  $1000,  with  interest  as  aforesaid. 

"  3.  That  this  plaintiff  have  such  other  and  further  relief  as  to 
the  court  may  seem  just,  with  costs." 

Defendant  demurred  upon  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 
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FoLGER,  J.  This  is  an  action  in  which  a  judgment  is  asked 
against  a  business  corporation,  that  it  issue  and  deliver  ten  shares 
of  its  capital  stock  to  the  plaintiff,  in  accordance  with  a  certificate 
set  forth  in  the  complaint ;  and  pay  to  him  the  interest  on  the  value 
of  the  same,  to  wit,  $1,000,  from  March  28,  1868.  It  is  further 
asked  that  if  the  corporation  fail  so  to  do,  the  plaintiff  may  have 
judgment  against  it  for  $1,000,  with  interest  from  the  date  above 
named.    There  is  also  the  prayer  for  alternate  relief. 

The  defendant  has  demurred  to  the  complaint,  and  assigns  as 
cause  of  demurrer  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

It  is  plain  that  there  is  no  act  averred  on  which  a  cause  of  ac- 
tion arises  for  the  payment  of  interest  on  the  sum  of  $1,000  from 
28th  March,  1868;  or  on  any  sum,  for  any  length  of  time.  No 
averment  is  found  in  the  allegations  of  the  complaint  that  the 
shares  of  stock  are  of  any  value.  True,  in  the  prayer  for  judgment 
it  is  said  "  upon  the  value  of  the  same,  to  wit,  interest  on  the  sum 
of  $1,000;*'  but  that  is  not  an  averment  of  value.  True,  also,  in 
the  copy  of  the  certificate  of  stock  set  forth  in  the  complaint  there 
are  the  characters  and  figures  "  $1,000";  but  they  do  not  make 
an  averment  of  value;  nor  is  there  any  averment  that  there  was  a 
duty  or  obligation  on  the  part  of  the  defendant  to  pay  interest; 
nor  is  any  fact  averred  from  which  such  duty  or  obligation  can 
appear,  or  be  inferred.  Nor  is  there  any  allegation  which  will 
sustain  an  action  to  recover  $1,000  and  interest  thereon  in  case 
the  defendant  fails  to  issue  and  deliver  the  stock;  for,  as  has  been 
said,  there  is  no  allegation  that  the  stock  was  at  any  time  of  any 
values  The  complaint  and  its  averments  are  reduced,  then,  to  a 
cause  of  action  to  compel  the  issuing  and  delivery  of  shares  of 
stock.  If  there  be  a  strict  interpretation  put  upon  the  phrases  in 
the  complaint,  viz. :  "  shares  of  capital  stock,"  "  stock  therein 
named/'  "  the  stock,"  "  said  stock,"  there  is  no  allegation  in  the 
complaint  sufficient  to  sustain  an  action  to  compel  the  issue  and 
delivery  of  those  shares.  The  phraseology  of  the  complaint  has 
been  used  in  this  particular  with  an  inexact  notion  of  what  is  the 
capital  stock  of  a  business  corporation,  and  what  are  the  shares 
of  that  stock;  though  it  would  seem  to  be  a  matter  that  at  this 
day  should  be  well  understood.  A  corporation  cannot  issue  and 
deliver  a  share  of  its  capital  stock.  By  the  joint  action  of  the  cor- 
poration and  the  subscriber  for  its  stock,  he  may  become  the  owner 
of  a  given  number  of  shares  thereof,  but  not  in  such  sense  as  that 
he  may  take  away  those  shares  out  of  the  common  corporate  fund. 
The  capital  stock  is  that  money  or  property  which  is  put  into  a 
single  corporate  fund  by  those  who  by  subscription  therefor  become 
32. 
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members  of  the  corporate  body.  That  fund  becomes  the  property 
of  the  aggregate  body  only.  A  share  of  the  capital  stock  is  the 
right  to  partake,  according  to  the  amount  put  into  the  fund,  of 
the  surplus  profits  of  the  corporation;  and  ultimately,  on  the  dis- 
solution  of  it,  of  so  much  of  the  fund  thus  created  as  remains  un- 
impaired, and  is  not  liable  for  debts  of  the  corporation.  Such  a 
right  may  be  created  as  above  stated.  But  such  a  right,  that  is, 
such  a  share,  cannot  be  issued  and  delivered  by  a  corporation  con- 
tinuing in  legal  existence,  and  carrying  on  the  business  for  which 
it  was  formed.  A  demand  that  it  deliver  a  share  of  the  corporate 
fund  is  to  ask  of  it  something  which  it  has  not  the  power  to  do, 
and  which  it  will  not  be  compelled  to  do,  by  judgment;  that  is  to 
say,  upon  the  state  of  facts  set  up  in  this  complaint.  It  cannot 
take  from  the  capital  stock,  the  corporate  fund,  a  part  or  parts 
thereof  equal  in  number  to  the  shares  or  rights  therein  claimed  by 
the  plaintiff,  and  hand  those  parts  to  him;  nor  can  it,  on  the  facts 
shown  by  the  complaint,  now  create  the  right  which  those  shares 
represent.  Those  shares  are  intangible,  and  rest  in  abstract  legal 
contemplation.  It  has  been  said  that  they  are  not  a  species  of 
property  that  can  be  transferred  by  delivery;  and  that  the  assent 
of  the  owner  to  part  with  it  must  be  expressed  in  writing.  Davis  v. 
Bk.  of  England,  2  Bing.  393;  Dunn  v.  Com.  Bank  of  Buffalo,  11 
Barb.  580.  It  is  not  needful  that  we  say  in  this  case  that  the  rule 
goes  to  that  extent ;  the  saying  is  cited  to  point  our  remark,  that  the 
share  itself  cannot  be  issued  and  delivered  as  a  physical  act,  which 
is  what  the  prayer  for  judgment  literally  taken  asks  for.  What 
the  corporation  can  do,  and  what  in  some  circumstances  it  is  com- 
pellable to  do,  is  to  issue  and  deliver  the  written  evidence  of  the 
existence  of  such  shares,  and  of  the  ownership  of  them — a  paper 
usually  called  a  stock  certificate.  It  is  true  that  the  paper  set  forth 
in  the  complaint,  as  issued  by  the  defendant,  declares  that  Charles 
Foster  is  entitled  to  ten  shares  of  its  capital  stock  on  the  surrender 
of  that  paper.  It  is  possible  that  that  paper  was  not  meant  to  be 
what  we  have  called  a  stock  certificate ;  but  an  evidence  that  Foster 
had  subscribed  for  capital  stock,  and  paid  in  the  amount,  and  that 
he  was  entitled  on  the  surrender  of  it  to  a  stock  certificate.  Even 
then  it  is  inexact,  for  by  the  subscription  and  payment  the  shares 
were  created,  and  he  became  the  owner,  and  entitled  to  all  the 
rights  attainable  thereby,  and  it  did  not  need  that  he. surrender 
the  paper  to  become  so  entitled.  In  rigidity  of  interpretation  then, 
the  complaint  shows  no  state  of  facts  which  entitles  either  Foster 
or  the  plaintiff  to  the  issue  and  delivery  of  ten  shares  of  the 
capital  stock  of  the  defendant,  which  is  the  judgment  asked  for. 
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We  think,  however,  that  it  may  be  safely  held  for  the  purposes 
of  this  case  that  the  paper  is  the  evidence  of  the  right  of  Charles 
Foster  to  ten  shares  of  stock,  as  we  have  defined  them;  and  that 
the  averments  of  the  complaint,  and  the  prayer  for  judgment,  were 
for  the  issuing  and  delivery  to  the  plaintiff  of  some  instrument 
which  will  be  an  evidence  and  a  muniment  to  him  of  an  assigned 
right  to  those  shares.    *    *    *    * 

We  are  of  the  mind,  that  in  any  view  in  which  the  case  can  be 
looked  at,  that  the  complaint  is  too  meagre  in  its  statement  of  facts 
to  show  a  cause  of  action  in  the  plaintiff.  There  are  some  other 
considerations  which  were  urged  upon  us  by  the  respondent,  but 
they  need  not  be  considered. 

The  judgment  should  be  affirmed,  and  the  plaintiff  have  leave  to 
amend  on  payment  of  costs. 

All  concur,  except  Miller  and  Earl,  JJ.,  absent  at  argument. 

Judgment  accordingly. 

II.    The  Contract  of  Membership. 

"  Every  element  which  is  essential,  in  the  nature  of  things,  to  the 
existence  of  a  contract,  must,  of  course,  be  present  in  the  contract 
of  membership  in  a  corporation.  There  must  be  contracting  parties, 
and  these  parties  must  by  their  mutual  agreements  create  obligations 
among  themselves.  Without  these  elements  no  contract  is  possible. 
But  it  is  not  necessary  to  bring  the  contract  of  membership  in  a 
corporation  within  any  technical  classification  of  common  law  con- 
tracts; nor  does  the  validity  of  this  contract  depend  upon  a  com- 
pliance with  any  form  or  condition  precedent  which  the  common 
law  requires  as  a  prerequisite  to  the  legal  recognition  and  enforce- 
ability of  a  contract,  such  as  the  rule  requiring  a  consideration. 
The  proper  form  of  entering  into  the  contract  of  membership,  and 
its  legal  force  and  effect,  depend  entirely  upon  the  statute  under 
which  it  is  created."     i  Morawitz,  §  44. 

"A  subscription  to  the  stock  of  a  corporation  is  a  contract,  and, 
like  other  contracts,  must  be  supported  by  a  consideration.  The 
consideration  upon  which  such  a  subscription  rests  is  the  right 
secured  by  it  of  membership  in  the  corporation,  and  the  interests 
accruing  from  such  membership;  and  when  these  are  not  secured 
and  cannot  legally  result  from  the  subscription,  it  is  wanting  in 
consideration,  as  are  notes  or  other  obligations  given  for  its  pay- 
ment."    Granger^s  Life,  etc,  Co,  v.  Kamper,  73  Ala.  325. 
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C.  W.  Upton,  Assignee,  etc.  v.  Andrew  Englehart.^ 

3  DxlloWs  Reports  (U.  S.  C.  C.)  496  (1874). 

Action  by  the  plaintiff*  as  assignee  in  bankruptcy  of  a  corpora- 
tion to  collect  balance  due  on  a  subscription  to  the  capital  stock  of 
the  company.  The  corporation  was  chartered  in  Illinois.  The 
answer  sets  up  false  and  fraudulent  representations  by  the  agent 
who  solicited  the  subscriptions  to  the  effect  "  that  $20  per  share 
would  be  full  payment  for  the  stock,  and  that  the  remaining  80 
per  cent,  was  '  non-assessable.' "  The  defendant  paid  the  $20  per 
share  and  received  a  certificate  which  was  marked  "  non-assess- 
able." He  refused  to  pay  more  than  this  amount  when  it  was 
demanded  by  the  company  before  bankruptcy,  and  claims  that  this 
amounted  to  repudiation  of  the  agreement.     Demurrer. 

Dillon,  Circuit  Judge.  Whoever  becomes  a  stockholder  in  an 
incorporated  company  sustains  a  three- fold  relation:  First,  to  the 
artificial  person  called  the  corporation.  Second,  to  the  other  stock- 
holders in  the  same  company,  or  in  other  words,  his  associates  or 
partners,  who  by  force  of  statute  are  clothed  with  corporate  capac- 
ity. And  third,  to  the  creditors  of  the  corporation.  It  is  essen- 
tial to  bear  these  several  relations  in  mind  in  determining  the  ques- 
tions here  presented.  The  capital  is  supplied  by  the  shareholders, 
who  alone  participate  in  the  gains  or  pecuniary  advantages  which 
may  accrue  from  the  carrying  on  of  the  corporate  enterprise.  The 
shareholders  are  the  real  parties  in  interest ;  the  incorporating  statute 
empowering  them  to  contract  and  be  contracted  with  through  the 
medium  of  a  corporate  representative.    *     *    * 

And  here  the  plea  may  be  considered  in  a  double  aspect:  First, 
does  it  set  forth  a  sufficient  answer  if  the  action  were  one  by  the 
company  before  insolvency  to  enforce  payment  for  the  stock? 
Second,  does  it  set  forth  a  sufficient  answer  to  such  an  action  when 
brought  in  the  interest  of  creditors  of  the  company  after  it  has 
failed  ? 

Assuming  that  the  statements  in  the  plea  are  true,  it  appears  that 
the  defendant  was  induced  to  agree  to  become  a  shareholder  by 
false  and  deceptive  statements  of  the  agent,  and  even  of  the  com- 
pany itself,  as  shown  by  the  character  of  the  certificate  it  issued. 
The  effect  of  fraud  practiced  to  induce  a  contract  to  subscribe  to 
stock  or  purchase  shares  is,  as  respects  the  company  and  the  per- 
son deceived,  the  same  as  in  other  contracts,  with  the  modifications 
arising  from  the  peculiar  nature  of  the  transaction  as  to  repudi- 
ating or  rescinding  the  contract,  which  will  be  adverted  to  further 
along.    Speaking  of  contracts  to  become  a  shareholder,  induced  by 

^  Facts  condensed. 
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the  fraud  of  the  company  or  its  agents,  Lord  Romilly  says: 
"Contracts  of  this  description  between  an  individual  and  a  com- 
pany, so  far  as  misrepresentation  or  suppression  of  truth  is  con- 
cerned, are  to  be  treated  like  contracts  between  any  two  individuals. 
If  one  man  makes  false  statement  which  misleads  another,  the  way 
in  which  that  is  to  be  treated  affords  the  example  for  the  way  in 
which  a  contract  is  to  be  treated  where  a  company  makes  a  false 
statement  which  misleads  an  individual."  Directors,  etc,  of  CeiP- 
tral  Railway  of  Venezuela  v.  Kisch,  Law  Rep.  2  H.  L.  99,  125, 
1867;  Smith's  Case,  L.  Rep.  2  Ch.  App.  604,  609.    *     *    * 

The  fraudulent  representation  or  concealment  must,  of  course, 
relate  to  material  facts,  but  if  it  does,  and  has  induced  a  person 
using  reasonable  caution  and  judgment  to  enter  into  a  contract  to 
purchase  shares,  it  is  ordinarily  no  answer  to  his  claim  to  be  re- 
lieved of  the  contract  that  by  more  vigilance  he  might  have  dis- 
covered the  deception.  This  point  is  expressly  adjudged  by  the 
house  of  lords  in  the  Directors,  etc.,  of  the  Central  Railway  Co.  of 
Venezuela  v.  Kisch,  Law  Rep.  2  H.  L.  99,.  1867.     *     *     * 

Considering  that  the  transaction  between  the  defendant  and  the 
company's  agent  set  up  in  the  plea  took  place  in  a  state  different 
from  that  in  which  the  company  was  organized,  and  that  its  charter 
was  on  file  in  the  auditor's  office  in  Illinois,  it  is  our  opinion  that 
it  would  be  possible  for  the  agent  of  the  company  to  make  .fraudu- 
lent representations  concerning  the  laws  of  Illinois  and  the  charter 
of  the  company,  and  that  if  he  did  represent  that,  by  those  laws 
and  the  charter,  eighty  per  cent,  of  the  stock  was  "  non-assess- 
able," and  the  defendant  relied  upon  this,  he  is  entitled,  in  the 
absence  of  laches  and  acquiescence,  as  against  the  company,  to 
resist  payment  of  this  eighty  per  cent.  In  this  connection,  it  may 
be  mentioned  that  it  is  the  duty  of  a  person  who  has  been  fraudu- 
lently drawn  into  the  purchase  of  shares  to  take  prompt  measures 
on  discovering  the  fraud  to  repudiate  or  rescind  the  contract.  And 
the  reason  for  this  is  two- fold:  i.  Because  his  remaining  in  the 
company  may  mislead  Others  into  becoming  members  of  it  upon 
the  credit  of  his  name,  when  otherwise  they  would  not  do  so.  2. 
Because  it  may  likewise  induce  others  to  deal  with  it  and  give 
credit  to  it  for  the  same  reason.  Directors,  etc.  v.  Kisch,  supra; 
Bwlch-y-Plwm  &  Co.,  L.  R.  2  Exch.  326 ;  Ashley's  Case,  L.  R.  9  Eq. 
262;  Scholey  v.  Central  Railway  Co.  of  Venezuela  (bill  by  share- 
holders against  company),  L.  R.  9  Eq.  267,  note,  decided  by  Lord 
Chancellor  Cairns.  In  the  case  last  cited  the  Lord  Chancellor  said : 
"  He  certainly  thought  that  the  court  would  be  most  careful  to  see, 
in  a  company  going  on  and  trading,  in  which  the  rights  of  share- 
holders and  others  varied  from  day  to  day,  that  a  person  coming 
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to  complain  of  misrepresentations  of  this  kind,  and  coming  to  avoid 
a  voidable  contract,  came  within  the  shortest  limit  of  time  which 
was  fairly  possible  in  such  a  case."  It  results  from  the  foregoing 
considerations  that  if  this  were  an  action  by  the  company  for  calls, 
or  a  suit  by  the  defendant  against  the  company  to  rescind  the  con- 
tract for  the  purchase  of  stock,  and  the  facts  were  as  set  out  in 
the  answer,  the  law  would  be  with  the  present  defendant,  provided 
it  appeared  that  he  had  been  guilty  of  no  laches  in  discovering  the 
fraud,  and  thereupon  promptly  repudiated  the  contract.  How  the 
contract  may  be  repudiated  or  disaffirmed,  see  Bwlch-y-Plwrn  &  Co, 
(sufficiency  of  plea),  L.  R.  2  Exch.  324;  Ashley's  Case,  L.  R.  9 
Eq.  263;  McNielVs  Case,  L.  R.  10  Eq.  503;  observations  of  Lord 
Chancellor  Hatherley  in  Smith's  Case,  L.  R.  4  H.  L.  64,  on  p.  73 ; 
Lord  Westbury  in  S.  C,  p.  77,  78;  Lord  Cairns,  in  S.  C,  p.  70,  S.  C., 
below,  L.  R.  2  Ch.  App.  604.    *     *     * 

It  remains  to  consider  how  far  the  foregoing  principles  are  modi- 
fied when  the  company  has  failed  or  become  bankrupt  and  the 
rights  of  creditors,  in  addition  to  those  of  shareholders,  are  in- 
volved. As  respects  creditors,  "  the  stockholders  are  special  part- 
ners, incorporated  to  carry  on  the  business  of  the  company,  and 
the  stock  subscribed  and  secured  by  the  several  stockholders  or 
partners  constitutes  the  capital  or  fund  publicly  pledged  to  all  who 
deal  with  them,"  and  the  stockholders  are  debtors  to  the  company 
for  their  unpaid  stock.     Ogilvie  v.  Knox  Ins,  Co,,  22  How.  380, 

387. 

Assuming  this  to  be,  as  it  unquestionably  is,  a  correct  view  of 

the  relation  of  stockholders  to  the  company  and  to  the  public,  the 
argument  is  made  on  behalf  of  the  defendant,  that  if  he  was  in- 
duced by  the  fraud  of  the  company  to  agree  to  purchase  its  stock, 
he  does  not  thereby  become  a  stockholder,  because  an  agreement 
obtained  by  fraud  is  void,  and  the  person  so  injured  has  a  right 
to  repudiate  it  and  treat  it  as  utterly  invalid  from  the  beginning, 
as  regards  the  company,  and  that  the  company's  creditors  have  in 
this  respect  no  higher  right  than  the  company  itself.  In  other 
words,  if  the  company  has  no  right  to  collect  the  subscription  or 
purchase-money  for  the  shares,  its  creditors,  who  are  not  creditors 
of  the  subscriber  to  the  stock  or  the  shareholder,  must  claim 
through  it  and  can  stand  on  no  better  ground,  and  the  right  of 
the  assignee  in  bankruptcy,  as  the  representative  of  creditors,  is 
simply  the  right  to  collect  the  assets  of  the  company,  and  if  the 
person  claimed  to  be  a  stockholder  is  not,  by  reason  of  fraud,  en- 
titled to  be  held  as  such  by  the  company,  this  answers  any  possible 
right  of  the  assignee  to  a  recovery.  But  the  proposition  is  not  a 
sound  one,  that  the  right  of  a  person  who  has  been  drawn  into  the 
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purchase  of  stock  by  the  fraud  of  a  company  or  its  agents  to  relief 
is  as  great  against  creditors  as  it  would  be  against  the  company. 
If  the  contest  is  with  the  company,  it  is  essentially  one  with  the 
alleged  shareholder's  own  partners  or  associates,  and  if  their  cor- 
porate representative  or  its  agents  have  practiced  a  fraud  upon  him, 
he  is  entitled  to  relief  against  it.  But  if  a  person  has  accepted  a 
certificate  of  stock  and  becomes,  to  all  external  appearance,  a  stock- 
holder, persons  may  have  become  creditors  of  the  company  on  the 
faith  of  his  membership,  and  in  law  are  presumed  to  do  so,  and  as 
they  cannot  know  the  manner  in  which  he  was  induced  to  become 
a  stockholder,  there  is  ground  to  maintain  that  as  to  them  the  man- 
ner is  immaterial. 

Upon  consideration  of  the  adjudged  cases,  and  upon  principle, 
our  judgment  is  that  a  contract  to  purchase  shares  induced  by 
fraudulent  representations  or  concealment  is  not  void,  but  only 
voidable,  which  means,  as  the  house  of  lords  has  decided,  that  it  is 
valid  until  disaffirmed,  and  not  that  it  is  void  until  affirmed.  Reese, 
etc,  Mining  Co.  v.  Smith,  L.  R.  4  H.  L.  64;  S.  C.  case  below, 
L.  R.  2  Ch.  App.  604. 

This  doctrine,  it  will  be  seen,  gives  to  the  purchaser  of  shares, 
though  his  purchase  was  induced  by  fraud,  the  right  to  hold  on  to 
them  if  it  should  be  profitable  to  do  so;  and  as  the  rights  of  cred- 
itors may  become  involved,  who  can  ordinarily  know  nothing  of  the 
fraud  practiced  upon  the  shareholder,  the  law  as  a  condition  of 
relief  to  the  latter  requires  that  he  shall  be  guilty  of  no  laches  in 
discovering  the  fraud  and  in  repudiating  the  purchase. 

Speaking  of  this  subject.  Lord  Romilly,  in  Ashley's  Case,  above 
cited,  after  referring  to  the  course  of  decision,  says:  "  The  leading 
principle  in  all  these  cases  is  this :  A  man  must  not  play  fast  and 
loose;  he  must  not  say  '  I  will  abide  by  the  company  if  successful, 
and  I  will  leave  the  company  if  it  fails;'  and  therefore  when  a  mis- 
representation is  made  of  which  any  one  of  the  shareholders  has 
notice,  and  can  take  advantage  to  avoid  his  contract  with  the  com- 
pany, it  is  his  duty  to  determine  at  once  whether  he  will  depart  from 
the  company  or  whether  he  will  remain  a  member."    *    *    * 

The  plea  is  defective  in  that  it  does  not  show  that  the  defendant 
made  use  of  reasonable  diligence  to  make  himself  acquainted  with 
the  matters  of  fact  in  respect  of  which  the  fraud  is  claimed,  nor 
when  or  how  he  repudiated  the  contract,  nor  whether  he  offered  to 
surrender  the  certificate  of  stock  promptly  on  discovering  the  fraud. 

For  these  reasons  the  demurrer  to  the  second  special  defense  or 
plea  is  sustained. 

Demurrer  sustained. 

Love,  J.,  concurred. 
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Hughes  v.  The  Antietam  Manufacturing  Company. 

34  Maryland  Reports  316  (1870). 

Robinson,  j.  *  *  *  But  cxDnceding  the  validity  of  the  sub- 
scription, it  is  contended  that  an  action  of  assumpsit  will  not  lie, 
because  it  does  not  contain  an  express  promise  to  pay,  and  that  the 
only  remedy  against  the  delinquent  subscriber  is  by  a  forfeiture  and 
sale  of  the  stock  under  the  45th  section.  It  may  be  true  that  an 
express  promise  in  so  many  words  may  not  be  found  in  the  sub- 
scription, but  it  was  made  for  a  given  number  of  shares  and  at  a 
fixed  money  value,  and  when  construed  in  connection  with  the  law 
under  which  the  company  was  to  be  organized,  we  are  very  far 
from  admitting  it  does  not  amount  to  an  express  promise  to  pay  for 
the  shares  in  the  manner  and  upon  the  conditions  therein  prescribed. 
The  purpose  of  the  appellant  and  his  co-subscribers  in  signing  the 
articles  of  association  and  subscribing  for  a  given  number  of  shares, 
was  to  organize  a  company  and  furnish  capital  sufficient  to  carry  on 
the  manufacturing  business,  from  the  successful  prosecution  of 
which  they  expected  to  realize  a  profit  on  the  money  thus  invested. 
To  this  end  property  was  to  be  purchased,  materials  bought,  labor 
performed,  and  debts  incurred,  and  these  could  only  be  done  and 
accomplished  by  the  payment  of  the  stock  subscribed.  Forfeiture 
and  sale  of  the  shares  might  fail  to  realize  the  means  necessary  to 
effect  these  objects,  and  particularly  if  the  prospects  of  success 
were  not  so  flattering  after  the  organization  as  the  more  hopeful 
projectors  anticipated.  If,  therefore,  no  action  will  lie  to  enforce 
the  payment  of  the  subscriptions,  not  only  must  the  object  and  pur- 
poses for  which  the  company  was  organized  fail,  but  the  capital 
stock  of  those  who  have  promptly  paid,  relying  upon  the  good 
faith  of  their  co-subscribers,  must  also  prove  an  entire  loss.  It 
has  been  held,  it  is  true,  in  Massachusetts  and  New  Hampshire,  that 
the  only  remedy  against  the  delinquent  subscriber  is  by  forfeiture 
and  sale  of  the  stock;  but  in  reviewing  these  decisions,  Mr.  Red- 
field  says:  "They  arose  under  charters  in  which  the  capital  stock 
and  number  of  shares  were  not  fixed,  and  he  admits  it  to  be  firmly 
established  in  this  country  and  in  England  that  where  the  stock  of 
the  company  is  defined  and  divided  into  a  certain  humber  of  shares, 
a  subscription  for  shares,  whether  it  contains  an  express  promise  to 
pay  or  not,  is  regarded  as  an  agreement  on  the  part  of  the  sub- 
scribers to  pay  for  the  same  according  to  the  terms  and  provisions 
of  the  charter,  and  that  the  remedy  by  forfeiture  and  sale  is  cumu- 
lative merely."  i  Redfield  on  Railways  163.  The  many  cases 
referred  to  by  the  author  fully  sustain  this  general  rule,  and  in  one 
of  them,  the  Hartford  and  New  Haven  R.  R,  Co,  v.  Kennedy,  12 
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Conn.  500,  where  the  decisions  in  Massachusetts  relied  on  by  the 
appellant  were  ably  reviewed,  the  court  says :  "  The  act  of  be- 
coming a  stockholder  pursuant  to  the  provisions  of  this  charter, 
is  one  from  which  the  law  raises  a  promise  to  pay  the  installments 
legally  assessed  and  demandable.  The  common  law  furnishes  a 
remedy  for  a  violation  of  this  engagement  by  an  action  of  assump- 
sit. The  subsequent  enactment  authorizing  the  directors  to  sell 
the  stock  is  affirmative  in  its  terms.  It  does  not  expressly  or  by 
implication  take  away  the  previous  remedy  which  the  common 
law  has  provided.  No  words  are  used  indicative  of  an  intention 
to  deprive  the  corporation  of  their  previous  existing  remedy  —  no 
necessity  is  perceived  why  they  should  be  deprived  of  it  —  and 
every  consideration  arising  from  public  policy  or  connected  with 
good  faith  and  common  honesty  demands  that  this  remedy  should 
continue  in  full  force."    *    *    * 

We  find  no  error  in  the  rejection  of  the  appellant's  third  prayer. 
In  order  to  avoid  the  contract  of  subscription  it  must  appear  to 
have  been  made  upon  the  faith  of  false  representations  of  the  agent, 
in  regard  to  a  matter  of  fact,  material  to  the  value  and  success  of 
the  enterprise.  The  mere  statement  that  the  rents  of  the  Emmert 
property  would  pay  six  per  cent,  on  the  capital  stock  for  the  first 
year,  and  then  the  company  could  determine  whether  to  build  or 
not,  etc.,  must  be  regarded  as  the  mere  expression  of  opinion  in 
regard  to  the  success  of  the  undertaking,  upon  which  the  appellant 
had  no  right  to  rely.  In  all  probability  he  was  as  competent  to 
judge  of  the  success  or  profits  to  be  realized  as  the  agent,  and  con- 
tracts thus  deliberately  made,  and  upon  the  faith  of  which  others 
may  have  acted,  are  not  to  be  avoided  because  of  the  flattering 
prospects  held  out  by  parties  soliciting  subscriptions. 

The  appellant's  eighth  prayer  was  also  properly  rejected.  This 
was  a  joint  undertaking,  and  the  consideration  of  the  contract  of 
subscription  was  the  right  to  share  the  profits  arising  therefrom. 
Under  such  circumstances  a  subscriber  could  neither  withdraw 
nor  be  released  from  his  subscription  without  the  consent  of  all  the 
co-subscribers,  and  the  fact  that  the  directors  or  managers  under- 
took to  release  certain  parties  can  not  operate  in  any  manner  to 
discharge  the  appellant  from  his  obligation. 

The  statute  under  which  the  appellee  was  organized  confers  no 
such  power  on  the  directory,  and  the  exercise  of  it  can  ^ot  affect, 
one  way  or  the  other,  the  liability  of  the  subscribers  who  may  have 
been  thus  released. 

We  think,  however,  the  court  erred  in  the  modification  of  the 
appellant's  second  prayer.     The  change  of  the  capital  stock  from 
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fifty  thousand  to  one  hundred  and  fifty  thousand  dollars,  after  his 
subscription,  and  without  his  assent  or  subsequent  acquiescence,  dis- 
charged him  from  all  liability  on  account  of  the  same,  and  the 
mere  acknowledgment  by  him  of  the  certificate  before  the  justice 
of  the  peace,  if,  at  the  time,  he  was  ignorant  of  the  change  or 
alteration  thus  made,  can  not  be  construed  as  a  new  contract  on 
his  part,  nor  estop  him  from  relying  on  this  defense  in  a  suit  by 
the  appellee  —  the  party  by  whom  the  change  was  made. 

We  think,  also,  the  court  erred  in  regard  to  the  notice  prescribed 
by  section  49  of  article  26.    It  has  been  decided,  we  are  aware,  in 
one  or  two  states,  under  statutes  similar  in  many  respects  to  the 
one  under  which  the  appellee  was  organized,  that  notice  of  the  calls 
or  assessments  is  only  necessary  to  the  forfeiture  and  sale  of  the 
stock;  but  in  referring  to  these  cases,  Redfield  says:     "They  are 
contrary  to  the  general  course  of  decisions  upon  the  point,  and 
somewhat  at  variance  with  the  idea  of  a  call  or  assessment."     i 
Redfield  on  Railways  147,  note.    To  say  that  it  is  unnecessary,  be- 
cause the  subscribers,  who  may  be  living  in  diflFerent  parts  of  the 
county,  and  perhaps  the  state,  are  presumed  in  law  to  know  all 
that  is  done  by  the  directory,  seems  to  us  to  be  raising  a  presump- 
tion  against  the  truth  itself.     But  apart   from  these  views,   we 
think    the   49th    section,    in    express    terms,,   provides    that    notice 
shall  be  given.     It  says  the  directors,  trustees  or  managers  "  may 
call  in  and  demand  from  the  stockholders  respectively,  all  sums 
of  money  by  them  subscribed,  at  such  times,"  etc.    How  demand? 
It  certainly  was  not  the  intention  of  the  legislature  that  it  should 
be  made  for  the  first  time  through  a  suit,  without  giving  the  sub- 
scriber an  opportunity  to  pay  the  installment  thus  assessed.     Nor 
was  such  a  construction  put  upon  the  statute  by  the  appellee,  for 
we   find   that  written   notice   was   mailed   to   the   appellant.      The 
49th  section,  however,  requires  that  there  should  be  a  "  personal 
demand,"  or   "  notice   published,  nearest  to  the  place  where  the 
business  of  the   corporation   shall   be   carried  on."     Constructive 
notice  by  the  mail  is  not  a  personal  notice,  although  in  some  cases, 
by  express  statutory  provision,  it  is  sufficient  to  bind  parties.    Here, 
however,   the  manner  of  giving  notice  is  prescribed  by  the  law 
under  which  the  calls  are  made,  and  it  was  the  plain  dut}'  of  the 
directors  to  have  complied  strictly  with  its  requirements  in  this 
respect.    They  had  no  right  to  dispense  with  the  mode  and  manner 
of  notice  thus   prescribed,  and  where,  by  positive  law,  personal 
notice  is  required,  a  written  notice  through  the  mail  is  not  a  com- 
pliance with  the  statute. 
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There  is  another  objection  which,  so  far  as  the  record  discloses,  is 
fatal  to  the  right  of  the  appellee  to  recover  in  this  suit.  The  capital 
stock  of  the  company,  and  the  number  of  shares,  and  their  par 
value  per  share,  are  fixed  in  the  recorded  certificate,  and  there  is 
no  provision,  either  in  the  articles  of  association,  or  the  subscription 
itself,  or  the  general  law  under  which  the  appellee  was  organized, 
authorizing  the  directors  to  make  calls  or  assessments  before  the 
whole  capital  stock  is  taken.  We  take  the  general  rule  to  be, 
that  where  the  capital  stock  and  the  number  of  shares  are  fixed 
in  the  articles  of  association  or  recorded  certificates,  no  valid  as- 
sessments or  calls  can  be  made  against  a  subscriber  until  all  the 
shares  are  taken,  unless  there  be  a  provision  to  that  effect  either 
in  the  certificate  or  general  law  under  which  the  company  is  or- 
ganized, and  for  the  reason  that  the  success  of  the  enterprise,  and 
the  profits  to  be  realized  therefrom,  may  depend  entirely  upon 
having  the  full  amount  of  the  capital  taken  up.  Cabot  and  West 
Springfield  Bridge  Co.  v.  Chapin  et  al.,  6  Cushing,  50;  Contoocook 
Valley  Railroad  v.  Barker,  32  N.  H.  370;  Fox  v.  Clifton,  6  Bing. 
776 ;  IVontner  v.  Shairp,  4  Man,,  Grang.  &  Scott,  404 ;  Pitchford  v. 
Davis,  5  Meeson  &  Welsby,  2;  Norwich  &  Lowestoft  Comp.  v. 
Theobald,  r  Moo.  &  Mai.  151,  and  i  Red.  176.  The  author  says: 
"And  when  the  charter  of  a  railway  company  requires  their 
stock  to  consist  of  not  less  than  a  given  number  of  shares,  assess- 
ments can  not  be  made  before  the  requirM  number  is  taken." 
This  point  was  not  relied  on  in  the  argument,  and  we  do  not 
rest  our  decision  upon  it,  for  although  the  record  shows  only 
about  one-third  of  the  stock  was  taken,  it  may  appear  by  proof 
not  before  us  that  the  whole  capital  stock  was  subscribed. 

Being  of  opinion  that  the  court  erred  in  the  modification  of  the 
appellant's  second  prayer,  and  also  in  granting  the  appellee's  first 
prayer,  so  far  as  regards  the  notice  of  the  assessments  or  calls,  the 
judgment  will  be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed,  and  new  trial  awarded. 

Assumpsit  by  the  Antietam  Co.  to  recover  balance  due  on  a 
subscription  to  the  capital  stock.  The  defenses  set  up  were  (i) 
that  after  the  plaintiflf-appellant  had  signed  the  subscription  list, 
the  amount  of  the  capital  stock  had  been  raised  from  $50,000  to 
$150,000,  without  his  knowledge  or  consent;  (2)  that  he  was  in- 
duced to  sign  by  reason  of  representations  that  at  least  six  per  cent, 
interest  on  the  capital  stock  would  be  paid  by  rents  from  another 
property  to  be  acquired  by  the  company  within  the  year,  whereas, 
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the  property  was  bought,  but  never  rented;  (3)  that  other  sub- 
scribers had  been  released  without  his  consent.  Judgment  for  the 
company.     Appeal  on  assigned  charges  to  jury. 

Who  may  be  parties.  In  general,  subscription  being  a  contract,  capacity  to 
make  a  contract  is  essential. 

Infants.  Mitchell's  Case,  L.  R.  9  Eq.  Cas.  363;  Lumsden's  Case,  L.  R. 
4  Ch.  App.  31;  Re  Globe  Assoc,  63  Hun  (N.  Y.)  263;  Indianapolis  Co.  v. 
Wilcox,  59  Ind.  429;  Chicago  Assoc,  v.  Hunt,  127  111.  257;  Morawitz  S  855. 

Married  women.  Re  Reciprocity  Bank,  22  N.  Y.  9;  Keyser  v.  Hits,  133 
U.  S.  138;  Robinson  v.  Turrentine,  59  Fed.  Rep.  554;  Matthersman's  Case, 
L.  R.  3  Eq.  Cas.  781. 

Aliens.  Com.  v.  Hemmingway,  131  Pa.  St.  614;  Hobbs  v.  Manhattan  Co., 
56  Me.  417;  State  v.  Travelers'  Co.,  70  Conn.  590.    Ed. 


III.    Subscriptions  for  Stock. 
The  Tonica  and  Petersburg  Railroad  Company  v,  McNeely. 

21  Illinois  Reports  71    (1859). 

In  1856  a  voluntary  association,  in  the  name  and  style  of  the 
plaintiffs,  was  formed  for  the  construction  of  a  railroad  from 
Tonica  to  Jacksonville,  in  this  state,  contemplating  an  application 
to  the  next  session  of  the  legislature  for  an  act  of  incorporation. 
Said  association  was  organized  by  the  election  of  officers,  and  sub- 
scriptions of  stock,  in  shares  of  one  hundred  dollars  each,  were 
obtained  in  that  year  for  a  large  amount.  The  intestate  subscribed 
two  shares  and  died  some  days  before  the  incorporation  of  the 
plaintiffs.  By  consent  of  the  parties  this  case  was  tried  by  the 
court,  Harriott,  judge,  and  the  plaintiffs  proved  on  the  trial  the 
organization  of  their  company,  calls  by  the  directors  for  the  whole 
of  the  stock,  and  notices  to  the  stockholders  by  advertisements  in 
two  newspapers. 

The  court  rendered  judgment  for  the  defendant  below. 

Caton,  C.  J.  A  subscription  made  in  contemplation  of  a  char- 
ter to  construct  a  railroad  or  to  accomplish  any  other  legitimate 
object  is  a  valid  contract  between  the  parties,  and  as  such  may  be 
enforced  the  same  as  any  other  contract.  The  object  of  the 
contract  is  lawful  and  is  founded  on  a  good  consideration,  which 
is  the  mutual  promise  expressed  in  the  contract.  Upon  the  general 
principles  of  law  by  which  all  contracts  are  governed,  we  are  at 
a  loss  to  see  what  objections  are  to  be  urged  to  the  enforcement 
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of  such  a  contract,  which  could  not  be  urged  to  any  other  contract 
for  the  payment  of  a  specified  sum  of  money.  There  is  no  pretense 
in  this  case  that  the  objects  contemplated  by  the  contract  are 
not  provided  for  by  the  charter,  or  that  the  charter  which  was  ob- 
tained, or  the  organization  or  action  under  it  were  not  in  strict 
pursuance  of  the  contract.  No  such  defense  has  been  insisted 
upon.  But  it  is  simply  claimed  that  the  contract  was  void  —  a 
nundum  pactum.  We  are  of  opinion  that  where  the  objects  of 
a  contract  are  lawful,  and  it  is  founded  upon  a  good  consideration, 
and  is  entered  into  by  parties  capable  of  contracting,  it  creates  a 
legal  obligation,  which  may  be  enforced  according  to  its  terms.  We 
know  of  no  law  against  this  proposition,  but  are  very  familiar  with 
a  great  deal  for  its  support. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Minneapolis  Threshing  Machine  Co.  v.  Davis. 

40  Minnesota  Reports  no  (1889). 

Plaintiff  brought  this  action  in  the  district  court  for  Hennepin 
county,  for  installments  alleged  to  be  due  from  defendant  as  a 
subscriber  to  its  capital  stock.  A  jury  was  waived,  and  the  action 
tried  by  Lorchren,  J.,  who  held  that  the  defendant  never  became 
a  subscriber,  and  ordered  judgment  in  his  favor.  A  new  trial 
was  refused,  and  the  plaintiff  appealed.  The  facts  on  which  the 
question  of  the  defendant's  liability  turned  are  stated  in  the  opinion, 
the  material  parts  of  the  subscription  paper,  exhibits  A  and  B, 
therein  mentioned,  being  as  follows : 

"  Memorandum  of  agreement  made  and  entered  into  between 
the  undersigned,  citizens  of  Minneapolis,  Minn.,  each  for  himself, 
parties  of  the  first  part,  and  John  S.  McDonald,  of  Fond  du  Lac, 
Wis.,  party  of  the  second  part.  The  party  of  the  first  part,  in 
consideration  of  the  party  of  the  second  part  moving  his  plant 
and  machinery  to  the  city  of  Minneapolis  for  the  purpose  of  form- 
ing a  joint-stock  company  to  engage  in  the  manufacture  of  threshers 
and  other  machinery,  *  *  *  with  a  capital  stock  of  $250,000, 
the  aforesaid  citizens  of  Minneapolis,  parties  of  the  first  part, 
hereby  subscribe  to  and  severally  agree  to  take  and  pay  for,  in 
cash,  the  amount  of  capital  stock  set  opposite  their  respective 
names  in  a  company  to  be  organized  as  aforesaid  for  the  purposes 
aforesaid.  And  the  said  John  S.  McDonald,  hereby  agrees,  that 
whenever  the  amount  subscribed,  exclusive  of  his  own,  shall  reach 
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the  sum  of  $190,000,  he  will  subscribe  to  said  capital  stock  the 
further  sum  of  $60,000,  payable  in  the  manner  specified  in  a  cer- 
tain proposition  signed  by  him  and  attached  hereto.  The  con- 
ditions upon  which  said  subscriptions  are  made  are  as  follows, 
to  wit:  First.  No  subscription  is  to  be  binding  until  the  sirni  of 
$250,000  is  subscribed,  including  the  subscription  of  John  S.  Mc- 
Donald. Second.  The  $190,000  subscribed  by  the  citizens  of 
Minneapolis  to  the  capital  stock  aforesaid  it  is  understood  and 
agreed  is  to  be  paid    *    *    *    as  soon  as  the  company  is  organized. 

*  *  *  The  undersigned  subscribe  the  amounts  set  opposite  their 
respective  names  on  condition  that  all  the  works  of  the  company 
shall  be  located  at  Junction  City,  Hennepin  county,  Minn.  John 
A.  Davis,  $5,000,"  *  *  *.  "Proposition  made  by  John  S. 
McDonald  referred  to  in  the  annexed  memorandum:  The  said 
John  S.  McDonald  is  to  subscribe  for  $60,000  of  the  capital  stock 

*  *    *.    John  S.  McDonald." 

Mitchell,  J.  This  was  an  action  to  recover  installments  due  on 
subscriptions  to  stock  of  the  plaintiff.  The  facts  fully  appear  from 
the  findings  of  the  court,  in  connection  with  exhibits  A  and  B  at- 
tached to  the  complaint.  Those  material  for  present  purpose  are 
that,  a  scheme  having  been  started  to  organize  a  manufacturing 
corporation  with  $250,000  capital,  whose  works  should  be  located 
at  Junction  City,  near  Minneapolis,  and  one  McDonald  having  pro- 
posed that  if  the  citizens  of  Minneapolis  would  subscribe  $i90,ooa 
to  the  capital  stock,  he  would  subscribe  the  remaining  $60,000,  one 
Janney,  a  promoter,  but  not  a  subscriber  to  the  stock  of  the  pro- 
posed corporation,  acting  as  a  voluntary  solicitor,  having  with  him 
the  subscription  paper,  *  *  *  about  April  i,  1887,  proceeded 
to  canvass  for  subscriptions  to  the  stock  of  the  proposed  corpora- 
tion, on  the  terms  and  conditions  embodied  in  the  paper.  He  first 
applied  to  defendant,  who  subscribed  $5,000  of  stock.  Afterwards, 
and  about  the  same  date,  other  citizens  respectively  subscribed  to 
the  stock,  on  the  same  paper,  to  the  aggregate  amount,  including 
defendant's  subscription,  of  $190,000,  of  which  over  $65,000  has 
been  paid  in  to  plaintiff.  Thereupon  McDonald,  in  accordance 
with  his  proposition,  subscribed  the  remaining  $60,000,  which  he 
has  paid  up  in  full.  All  the  conditions  expressed  in  the  written 
subscriptions  *  *  *  having  been  fully  performed  and  complied 
with,  the  proposed  corporation  was  afterwards,  about  April  25, 
1887,  organized,  and  these  subscriptions  to  its  stock  delivered  over 
to  it.  The  corporation,  acting  in  good  faith  upon  such  subscrip- 
tions, including  that  of  defendant,  expended  large  sums  of  money 
in  locating  and  constructing  its  works,  and  entered  into  large  con- 
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tracts,  and  incurred  liabilities  to  the  amount  of  over  $75,000.  Dur- 
ing all  this  time  the  corporation  had  no  notice  or  knowledge  of  any 
condition  being  attached  to  defendant's  subscription  other  than 
those  expressed  in  the  subscription  paper  itself.  Neither  is  it  found 
or  claimed  that  any  of  the  other  subscribers  to  the  stock  had  any 
such  notice  or  knowledge.  Defendant  was  not  present  at  the 
organization  of  the  corporation,  and  never  attended  or  took  part 
in  any  of  its  meetings,  and  had  no  notice  or  knowledge  that  the 
subscription  paper  had  been  transferred  or  delivered  over  to  the 
plaintiff,  or  that  the  plaintiff  relied  on  it,  until  about  November, 
1887,  just  prior  to  the  commencement  of  this  action. 

Upon  the  trial  the  defendant  was  permitted,  against  plaintiff's 
objection  and  exception,  to  testify  that  he  signed  or  subscribed  to 
the  stock  only  upon  the  express  oral  condition  and  agreement  then 
had  between  him  and  Janney,  that  the  latter  should  retain  in  his 
possession  said  agreement  with  his  name  signed  thereto,  and  not 
deliver  it  to  any  one,  or  use  it  in  any  way,  until  certain  four  per- 
sons should  subscribe  to  the  stock,  each  in  the  sum  of  $5,000;  that 
Janney  took  the  agreement  from  defendant  on  that  express  con- 
dition and  understanding,  and  not  otherwise;  that  none  of  these 
four  persons  ever  did  subscribe  to  the  stock  of  the  plaintiff,  and 
that  defendant  never  authorized  Janney  or  any  one  to  deliver  said 
agreement  to  any  one  except  upon  the  condition  referred  to.  The 
court  found  the  facts  to  be  in  accordance  with  the  testimony,  and 
upon  that  ground  as  a  conclusion  of  law  that  defendant  never  be- 
came a  subscriber  to  the  plaintiff's  stock.  The  competency  of  this 
evidence  is  the  sole  question  in  this  case. 

Under  the  elementary  rule  of  evidence  that  a  written  agreement 
cannot  be  varied  or  added  to  by  parol,  it  is  not  competent  for  a 
subscriber  to  stock  to  allege  that  he  is  but  a  conditional  subscriber. 
The  condition  must  be  inserted  in  the  writing  to  be  effectual.  This 
rule  applies  with  special  force  to  a  case  like  the  present,  where  to 
allow  the  defendant  now  to  set  up  a  secret  parol  arrangement  by 
which  he  may  be  released,  while  his  fellow-subscribers  continue 
to  be  bound,  would  be  a  fraud,  not  only  upon  them,  but  upon  the 
corporation  which  had  been  organized  on  the  faith  of  these  sub- 
scriptions and  upon  its  creditors.  The  defendant,  of  course,  does 
not  attempt  to  controvert  so  elementary  a  rule  as  the  one  suggested, 
but  contends  that  the  effect  of  this  evidence  was  not  to  vary  or 
contradict  the  terms  of  the  writing,  but  to  prove  that  there  was 
never  any  delivery  of  it,  and  hence  that  there  never  was  any  con- 
tract at  all,  delivery  being  prerequisite  to  the  very  existence  of  a 
contract.     His  claim  is  that  the  subscription  paper  was  given  to  and 
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received  by  Janney  merely  as  an  escrow,  or  as  in  the  nature  of  an 
escrow,  only  to  be  delivered  or  used  upon  the  performance  of  cer- 
tain conditions  precedent,  and  that  until  they  were  performed  there 
could  be  no  valid  delivery. 

In  determining  this  question  it  becomes  important  to  consider  the 
nature  of  a  subscription  to  the  stock  of  a  proposed  corporation,  and 
the  relation  of  the  different  parties  to  each  other  under  the  facts  of 
this  case.  A  subscription  by  a  number  of  persons  to  the  stock  of 
a  corporation  to  be  thereafter  formed  by  them  has  in  law  a  double 
character ;  First.  It  is  a  contract  between  the  subscribers  them- 
selves to  become  stockholders  without  further  act  on  their  part, 
immediately  upon  the  formation  of  the  corporation.  As  such  a 
contract  it  is  binding  and  irrevocable  from  the  date  of  the  sub- 
scription (at  least  in  the  absence  of  fraud  or  mistake),  unless  can- 
celed by  consent  of  all  the  subscribers  before  acceptance  by  the 
corporation.  Second.  It  is  also  in  the  nature  of  a  continuing  offer 
to  the  proposed  corporation,  which,  upon  acceptance  by  it  after  its 
formation,  becomes  as  to  each  subscriber  a  contract  between  him 
and  the  corporation,  i  Mor.  on  Priv.  Corp.,  §  47,  ei  seq.;  Red 
Wing  Hotel  Company  v.  Frederick,  26  Minn.  112,  i  N.  W.  Rep. 
827.  Janney,  the  promoter,  who  solicited  and  obtained  the  sub- 
scriptions, occupied  the  position  of  agent  for  the  subscribers  as  a 
body,  to  hold  the  subscriptions  until  the  corporation  was  formed 
in  accordance  with  the  terms  and  conditions  expressed  in  the  agree- 
ment and  then  turn  it  over  to  the  company  without  any  further 
act  of  delivery  on  the  part  of  the  subscribers.  The  corporation 
would  then  become  the  party  to  enforce  the  rights  of  the  whole 
body  of  subscribers.  It  follows  then,  that,  considering  the  sub- 
scription as  a  contract  between  the  subscriber,  a  delivery  to  Janney 
by  a  subscriber  was  a  complete  and  valid  delivery,  so  that  his  sub- 
scription became  eo  instanti  a  binding  contract.  The  case  stands 
precisely  as  a  case  where  a  contract  is  delivered  by  the  obligor  to 
the  obligee.  It  cannot  therefore  be  treated  as  a  case  where  the 
writing  has  been  delivered  to  a  third  party  in  escrow. 

The  defendant,  however,  attempts  to  bring  the  case  within  the 
rule  of  Westman  v.  Krumweide,  30  Minn.  313,  15  N.  W.  Rep.  225, 
in  which  this  court  held  that  parol  evidence  was  admissible  to  show 
that  a  note  delivered  by  the  maker  to  the  payee  was  not  intended 
to  be  operative  as  a  contract  from  its  delivery,  but  only  upon  the 
happening  of  some  contingency,  though  not  expressed  by  its  terms ; 
that  is,  that  the  delivery  was  only  in  the  nature  of  an  escrow.  We 
.so  held  upon  what  seemed  the  great  weight  of  authority,  although 
the  doctrine,  even  to  the  extent  it  was  applied  in  that  case,  is  a 


SEC.  III.]       Subscriptions  for  Stock  of  Corporation.  513 

somewhat  dangerous  one.  The  distinction  between  proving  by 
parol  that  the  delivery  of  a  contract  was  conditional,  and  that  the 
contract  itself  contained  a  condition  not  expressed  in  the  writing, 
is  one  founded  more  on  refinement  of  logic  than  upon  sound  prac- 
tical grounds.  It  endangers  the  salutary  rule  that  written  con- 
tracts shall  not  be  varied  by  parol.  Said  Earl,  J.,  in  Pym  v. 
Campbell,  6  El.  &  Bl.  370,  in  sustaining  such  a  defense :  "  I  grant 
the  risk  that  such  a  defense  may  be  set  up  without  ground,  and  I 
agree  that  a  jury  should,  therefore,  look  on  such  a  defense  with 
suspicion."  And  in  all  the  cases  where  such  a  defense  has  been 
sustained,  so  far  as  we  can  discover,  they  have  been  cases  strictly 
between  the  original  parties,  and  where  no  one  has  changed  his 
situation  in  reliajice  upon  the  contract  and  in  ignorance  of  the 
secret  oral  condition  attached  to  the  delivery,  and  hence  no  question 
of  equitable  estoppel  arose.  Many  of  these  cases  have  been  careful 
to  expressly  limit  the  rule  to  such  cases.  Benton  v.  Martin,  52 
N.  Y.  570;  Sweet  v.  Stevens,  7  R.  I.  375. 

Conceding  the  rule  of  Westman  v.  Krumweide,  supra,  to  its  full 
extent,  there  are  certain  well-recognized  doctrines  of  the  law  of 
equitable  estoppel  which  render  it  inapplicable  to  the  facts  of  the 
present  case.  This  subscription  agreement  was  not  intended  to  be 
the  sole  contract  of  defendant.  It  was  designed  to  be  also  signed 
by  other  parties,  and  from  its  very  nature  defendant  must  have 
known  this.  Each  succeeding  subscriber  executed  it  more  or  less 
upon  the  faith  of  the  subscriptions  of  others  preceding  it.  The 
paper  purports  on  its  face  to  be  a  completed  contract,  containing 
all  the  terms  and  conditions  which  the  subscribers  intended  it  should. 
When  this  agreement  was  presented  to  others  for  subscription, 
defendant  had  not  only  signed  it  in  this  form,  but  he  had  also  done 
what,  under  the  facts,  constituted,  to  all  outward  appearances  at 
least,  a  complete  and  valid  delivery.  He  had  placed  it  in  the  proper 
channel  according  to  the  ordinary  and  usual  course  of  procedure 
for  passing  it  over  to  the  corporation  when  organized,  and  clothed 
Janney  with  all  indicia  of  authority  to  hold  and  use  it  for  that 
purpose  without  any  other  or  further  act  on  his  part,  untrammeled 
by  any  condition  other  than  those  expressed  in  the  writing.  In 
reliance  upon  this,  others  have  not  only  subscribed  to  the  stock, 
but  have  since  paid  in  a  large  share  of  it.  The  corporation  has 
been  organized  and  engaged  in  business,  expending  large  sums  of 
money  and  contracting  large  liabilities,  all  upon  the  strength  of 
these  subscriptions  to  its  stock,  and  in  entire  ignorance  of  this 
secret  oral  condition  which  defendant  now  claims  to  have  attached 
to  the  delivery.    To  permit  defendant  to  relieve  himself  from  lia- 

33 
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bility  on  any  such  ground,  under  this  state  of  facts,  would  be  a 
fraud  on  others  who  have  subscribed  and  paid  for  stock,  upon  the 
corporation  which  has  been  organized  and  incurred  liabilities  in 
reliance  upon  the  subscriptions,  and  on  creditors  who  have  trusted 
it.  The  familiar  principle  of  equitable  estoppel  by  conduct  applies, 
viz.:  Where  a  person,  by  his  words  or  conduct,  willfully  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  facts,  and 
induces  him  to  act  on  that  belief  so  as  to  alter  his  own  previous 
condition,  he  is  estopped  from  denying  the  truth  of  such  facts 
to  the  prejudice  of  the  other. 

We  have  examined  all  the  numerous  cases  cited  by  the  defend- 
ants' counsel,  and  fail  to  find  one  which,  in  our  judgment,  is  analo- 
gous in  its  facts,  or  the  law  of  which  will  cover  the  present  case. 
The  two  which  at  first  sight  might  seem  most  strongly  in  his  favor 
are  Beloit  and  Madison  R.  Co.  v.  Palmer,  19  Wis.  574,  and  Ottawa, 
etc,  R.  Co,  V.  Hall,  1  Bradw.  (111.  App.)  612.  But  an  examina- 
tion of  these  cases  will  show  that  in  neither  did  or  could  any  ques- 
tion of  estoppel  arise,  and  in  both  the  court  held  that  the  person 
to  whom  the  instrument  was  delivered  after  signature  was  a 
stranger  to  it,  so  that  it  was  strictly  a  delivery  in  escrow  to  a  third 
party.  Cases  are  cited  where  a  surety  signed  a  bond  or  non- 
negotiable  note,  and  delivered  it  to  the  principal  obligor,  upon  con- 
dition that  it  should  not  be  delivered  to  the  obligee  until  some  other 
person  signed  it,  and  where,  without  such  signature,  the  principal 
obligor  delivered  it  to  the  obligee,  and  yet  the  courts  held  that  the 
surety  was  not  liable,  although  the  obligee  had  no  notice  of  the 
condition.  Such  cases  seem  usually  to  proceed  upon  the  theory 
that  a  delivery  to  the  principal  obligor  under  such  circumstances 
is  a  mere  delivery  in  escrow  to  a  stranger ;  the  term  "  stranger " 
in  the  law  of  escrows  being  used  in  opposition  merely  to  the  party 
to  whom  the  contract  runs.  It  may  well  be  doubted  whether  in 
such  cases,  where  the  instrument  is  complete  on  its  face,  the  courts 
have  not  sometimes  ignored  the  law  of  equitable  estoppel.  No 
such  defense  would  be  allowed  in  the  case  of  negotiable  paper, 
and  it  is  not  clear  why  the  distinction  should  be  drawn  on  that  line. 
The  doctrine  of  estoppel  rests  upon  totally  different  grounds,  and 
operates  independently  of  negotiability,  being  founded  upon  prin- 
ciples of  equity.  But  whether  the  cases  referred  to  be  right  or 
wrong,  we  do  not  see  that  they  are  in  point  here.  Our  conclusion 
is  that  the  court  erred  in  admitting  the  evidence  objected  to,  and  for 
that  reason  a  new  trial  must  be  awarded. 

Order  reversed. 
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Strasburg  Railroad  Company  v,  Echternacht. 

'21  Penn,  St,  Reports  220  (1853). 

Certiorari  to  the  common  pleas  of  Lancaster  county. 

This  was  a  bill  in  equity  on  the  part  of  the  railroad  company, 
filed  with  a  view  of  enforcing  the  specific  performance  of  an  agree- 
ment, which  was  as  follows: 

"  We,  the  undersigned,  agree  to  take  the  number  of  shares  of  the 
capital  stock  of  the  Strasburg  Railroad  Company,  set  opposite  to 
our  respective  names,  the  price  per  share  to  be  $100,  provided  there 
can  be  a  charter  obtained  at  the  next  ensuing  session  of  the  legis- 
lature of  Pennsylvania,  granting  said  company  to  terminate  said 
road  at  the  east  end  of  the  borough  of  Strasburg,  and  connecting 
with  the  state  road  at  or  near  Lemon  Place ;  granting  also  the  said 
company  to  do  all  the  business  connected  with  the  road,  such  as 
forwarding  and  receiving  produce  of  all  kinds,  coal,  lumber,  and 
all  other  commodities  as  are  transportable  over  other  railroads." 

William  Echternacht,  the  defendant,  was  a  signer  for  five  shares. 
Application  was  made  to  the  legislature,  and  on  the  nth  of  Feb- 
ruary, 1851  (which  was  during  the  next  ensuing  session  after  the 
signing  of  the  agreement),  the  act  to  incorporate  the  Strasburg 
Railroad  Company  was  passed  (Pam.  L.  p.  53),  the  provisions  of 
which  are  in  accordance  with  the  terms  specified  in  the  above 
agreement. 

The  road  was  commenced,  and  it  was  alleged  that  the  property  of 
the  defendant  rose  in  value.  He,  however,  refused  to  subscribe 
to  the  stock  of  the  company,  and  the  bill  in  question  was  filed. 
Demurrer. 

The  demurrer  was  sustained  by  the  court  below,  and  the  bill  was 
dismissed ;  and  to  this  error  was  assigned. 

Black,  C.  J.  Before  the  Strasburg  Railroad  Company  was  in- 
corporated the  defendant  and  others  signed  a  paper,  agreeing  that 
if  it  should  be  incorporated  with  certain  privileges,  they  would 
subscribe  the  number  of  shares  set  opposite  to  their  respective 
names.  The  charter  was  obtained,  and  the  defendant  refused  to 
take  the  stock.  Whereupon  the  company  brought  this  bill  in  equity 
to  enforce  specific  performance  of  the  contract. 

A  contract  cannot  be  made  by  one  person  alone.  It  takes  two  to 
make  a  bargain.  Before  a  promise  becomes  a  binding  obligation,  it 
must  not  only  be  made  to,  but  must  be  expressly  or  impliedly  ac- 
cepted by  the  party  for  whose  benefit  it  was  meant.  The  paper 
before  us  is  no  more  than  a  naked  expression  of  the  subscriber's 
intention  to  purchase  certain  shares  in  the  capital  stock  of  a  com- 
pany which  it  was  expected  would  be  incorporated  by  the  legisla- 
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ture.  Besides  it  is  without  any  sufficient  consideration.  It  is  not 
pretended  and  cannot  be  made  out  from  the  paper  that  the  agree- 
ment of  the  defendant  was  the  motive  of  the  others  for  taking 
stock.  It  is  well  settled  that  procuring  legislation  of  any  kind,  is 
not  a  consideration  which  will  support  even  a  direct  promise  to 
pay  a  fair  compensation  for  the  labor  of  the  promisee  about  such 
a  business. 

Again:  If  there  was  a  binding  engagement  it  was  not  made 
with  the  railroad  company,  which  did  not  exist  at  the  time. 

But,  supposing  this  to  have  been  a  valid  contract,  to  which  the 
plaintiff  was  a  party,  and  based  upon  good  consideration,  a  bill  in 
equity  is  not  the  mode  of  enforcing  it;  the  remedy  at  law  for  its 
violation  being  full,  complete  and  adequate. 

Decree  affirmed. 


Bryant's  Pond  St^am  Mill  Company  v,  John  G.  Felt. 

87  Maine  Reports  234  (1895). 

On  report. 

This  was  an  action  of  assumpsit  brought  to  recover  of  the  de- 
fendant the  sum  of  two  hundred  dollars,  as  appeared  by  his  alleged 
subscription  upon  an  original  subscription  book,  and  upon  the  outer 
cover  of  which  was  the  following  writing:  "Subscriptions  for  a 
steam  mill  to  be  erected  at  or  near  Bryant's  Pond."  The  original 
agreement  was  as  follows: 

"  We,  the  undersigned,  hereby  agree  to  pay  for  the  number  of 
shares  set  opposite  our  names,  said  shares  to  be  ten  dollars  each, 
and  nonassessable,  for  the  purpose  of  erecting  suitable  buildings, 
with  steam  power,  for  the  manufacturing  of  various  kinds  of  wood 
to  be  used  in  the  contract  of  one  C.  H.  Adams,  he  paying  three 
per  cent,  annually  as  rent  on  all  money  so  paid,  said  moneys  to  be 
paid  when  needed  for  the  purpose  above  named,  provided  the  town 
will  abate  taxes  on  said  buildings  and  stock  for  the  term  of  ten 
years." 

Plea,  general  issue  and  the  following  brief  statement: 

And  for  a  brief  statement  of  special  matter  of  defense,  to  be 
used  under  the  general  issue  pleaded,  the  defendant  further  says: 
That  said  defendant  never  subscribed  for  nor  promised  to  pay  for 
any  shares  in  the  said  Bryant's  Pond  Steam  Mill  Company;  that 
the  signature  of  said  defendant  was  procured  and  affixed  to  said 
paper  declared  on,  if  at  all,  on  Sunday,  and  whatever  contract  was 
made,  if  any,  was  made  on  Sunday,  and  therefore  void;  that  sub- 
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sequent  to  the  time  his  said  name  was  affixed  to  said  paper  and 
prior  to  the  commencement  of  this  suit,  and  prior  to  the  organiza- 
tion of  this  company,  this  defendant  revoked  said  subsfcription  and 
notified  the  plaintiff  and  the  solicitors  for  said  stock  that  he  should 
not  accept  the  same,  and  requested  his  name  stricken  from  the  list 
of  subscribers;  that  no  person  is  named  in  said  subscription  paper 
as  payee,  and  no  contract  was  ever  entered  into  with  any  person 
or  persons;  that  no  sum  is  named  in  said  paper  declared  upon  as 
a  limit  to  the  amount  to  be  raised  and  is  indefinite  and  uncertain; 
that  a  sufficient  sum  was  not  raised  or  subscribed  for  erecting 
buildings  with  steam  power  for  the  manufacturing  of  the  various 
kinds  of  wood,  as  alleged,  and  plaintiff  was  obliged  to,  and  did, 
mortgage  the  property  to  complete  the  amount;  that  at  the  time 
the  plaintiff  company  pretended  to  organize,  this  defendant  was 
not  recognized  as  a  subscriber,  did  not  participate  in  the  organiza- 
tion, and  is  not  named  therein  as  one  of  the  subscribers  to  the 
stock  of  the  same;  that  there  were  conditions  attached  to  said 
subscription  paper  which  are  essential  to  be  performed,  and  which 
have  never  been  performed  on  the  part  of  this  plaintiff  or  any 
other  parties  interested  in  the  said  subscription,  or  on  the  part  of 
the  town  of  Woodstock;  that  said  paper,  purporting  to  be  a  sub- 
scription of  shares  of  stock,  is  without  consideration  and  void. 

Walton,  J.  The  only  question  we  find  it  necessary  to  consider 
IS  whether  a  subscriber  to  the  capital  stock  of  an  unorganized  cor- 
poration has  the  right  to  withdraw  from  the  enterprise,  provided 
he  exercises  the  right  before  the  corporation  is  organized  and  his 
subscription  is  accepted.  We  think  he  has.  Such  a  subscription 
is  not  a  completed  contract.  It  takes  two  parties  to  make  a  con- 
tract. A  nonexisting  corporation  can  no  more  make  a  contract 
for  the  sale  of  its  stock  than  an  unbegotten  child  can  make  a  con- 
tract for  the  purchase  of  it. 

The  right  of  subscribers  to  the  capital  stock  of  a  proposed  cor- 
poration to  withdraw  their  subscriptions  at  any  time  before  the 
organization  of  the  corporation  is  completed  has  been  affirmed  in 
several  recent  and  well-considered  opinions.  The  right  rests  upon 
the  impregnable  ground  of  the  legal  impossibility  of  completing  a 
contract  between  two  parties,  only  one  of  which  is  in  existence. 
There  can  be  no  meeting  of  the  minds  of  the  parties.  There  can 
be  no  acceptance  of  the  subscriber's  proposition  to  become  a  stock- 
holder. There  can  be  no  mutuality  of  rights  or  obligations.  There 
can  be  no  consideration  for  the  subscriber's  promise.  As  said  in 
one  of  our  own  decisions,  it  is  a  mere  nudum  pactum  —  a  promise 
without  a  promisee  —  a  contractor  without  a  contractee.     In  fact. 
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every  element  of  a  binding  contract  is  wanting.  If  the  subscriber's 
promise  to  take  and  pay  for  shares  remains  unrevoked  till  the  or- 
ganization of  the  proposed  corporation  is  effected,  and  his  promise 
has  been  accepted,  then  we  have  all  the  elements  of  a  valid  con* 
tract.  Competent  parties.  Mutuality  of  duties  and  obligations. 
A  valid  consideration,  the  promise  of  one  party  being  a  sufficient 
consideration  for  the  promise  of  the  other.  A  promisee  as  well 
as  a  promisor.  A  contractee  as  well  as  a  contractor.  In  fact,  all 
the  elements  of  a  valid  contract  are  present,  and  the  subscription 
has  become  binding  upon  both  of  the  parties.  But,  till  the  corpo- 
ration has  come  into  existence,  all  these  elements  are  necessarily 
wanting,  and  the  subscriber's  promise  amounts  to  no  more  than 
an  offer,  which,  like  all  mere  offers,  may  be  withdrawn  at  any 
time  before  acceptance.  When  accepted  it  becomes  binding.  Till 
accepted  it  remains  revocable.  This  conclusion  is  sustained  by 
reason  and  authority. 

In  Starrett  v.  Rockland  Co.,  65  Maine,  374,  the  plaintiff  sought 
to  recover  a  portion  of  the  dividends  of  a  successful  insurance 
company.  He  had  subscribed  for  five  shares  of  the  stock  before 
the  organization  was  effected;  but  the  evidence  of  acceptance  of 
his  subscription  by  the  corporation  after  its  organization  was  not 
satisfactory,  and  the  court  held  that  without  such  acceptance  there 
was  no  completed  or  binding  contract ;  that  the  minds  of  the  parties 
never  met;  that  the  plaintiff's  subscription,  being  made  before  the 
corporation  came  into  existence,  amounted  to  no  more  than  a  pro- 
posal to  take  so  many  shares  —  a  mere  nudum  pactum  —  imposing 
no  obligations  and  securing  no  rights. 

And  in  Carr  v.  Bartlet,  72  Maine,  120,  the  right  of  subscribers 
to  withdraw  from  such  undertakings  while  they  remain  inchoate 
and  incomplete  is  recognized  and  affirmed. 

In  Muncy  Traction  Engine  Co.  v.  Green,  143  Pa.  St.  269,  13  Atl. 
Rep.  747,  decided  in  1888,  the  defendant  had  been  active  in  procuring 
subscribers  to  the  capital  stock  of  a  proposed  corporation,  and  had 
himself  subscribed  for  twenty  shares,  but  he  wrote  to  the  chairman 
of  the  meeting  for  the  organization  of  the  corporation,  that,  for 
reasons  satisfactory  to  himself,  he  withdrew  his  subscription.  The 
court  ruled  that  the  defendant  had  a  right  to  withdraw  his  subscrip- 
tion at  any  time  before  the  organization  of  the  corporation  was 
completed ;  and  the  jury  having  found  as  a  matter  of  fact  that  the 
withdrawal  was  before  the  organization  of  the  corporation  was 
completed,  a  verdict  for  the  defendant  was  affirmed,  and  judgment 
rendered  thereon. 

In  Hudson  Real  Estate  Co.  v.  Tower,  156  Mass.  82  (1892),  the 
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action  was  founded  on  a  subscription  to  the  capital  stock  of  an 
unorganized  corporation,  and  the  defense  was  based  on  an  alleged 
withdrawal  of  the  subscription.  The  right  to  withdraw  was  con- 
troverted. The  court  held  that  at  the  time  when  the  defendant 
signed  the  subscription  paper  declared  on,  it  was  not  a  contract, 
for  want  of  a  contracting  party  on  the  other  side;  that  while  such 
a  subscription  may  become  a  contract  after  the  corporation  has 
been  organized,  still,  until  the  organization  is  effected,  and  the 
subscription  is  accepted,  it  is  a  mere  proposition  or  offer,  which 
may  be  withdrawn  like  any  other  unaccepted  proposition  or  offer. 

It  is  urged  by  the  counsel  for  the  plaintiff  corporation  that  such 
subscriptions  create  binding  and  enforcible  contracts  between  the 
subscribers  themselves,  and  are,  therefore,  irrevocable,  except  with 
the  consent  of  all  the  subscribers;  and  some  of  the  authorities 
cited  by  him  seem  to  sustain  that  view.  But  we  find,  on  examina- 
tion, that  such  views,  when  expressed,  are  in  most  cases  mere  dicta, 
and  that  the  cases  are  very  few  in  which  such  a  doctrine  had  been 
acted  upon.  Reason  and  the  weight  of  authority  are  opposed  to 
such  a  view.  Of  course,  subscription  papers  may  be  so  worded  as 
to  create  binding  contracts  between  the  subscribers  themselves. 
But  we  are  not  now  speaking  of  such  subscriptions;  or  of  volun- 
tary and  gratuitous  subscriptions  to  public  or  charitable  objects, 
which,  when  accepted  and  acted  upon,  become  binding.  We  are 
now  speaking  only  of  subscriptions  to  the  capital  stock  of  pro- 
posed business  corporations.  With  regard  to  such  subscriptions 
we  regard  it  as  settled  law  that  they  do  not  become  binding  upon 
the  subscribers  till  the  corporations  have  been  organized  and  the 
subscription^  accepted;  and  that,  till  then,  the  subscribers  have  a 
right  to  revoke  their  subscriptions.  And,  in  view  of  the  fact  that 
such  subscriptions  are  often  obtained  by  over-persuasion,  and  upon 
sudden  and  hasty  impulses,  we  are  not  prepared  to  say  that  the 
rule  of  law  which  allows  such  a  revocation  is  not  founded  in 
wisdom.     We  think  it  is. 

In  the  present  case  an  old  man,  upwards  of  eighty  years  of  age, 
and  now  dead,  was  induced  to  subscribe  for  twenty  shares  of  stock 
in  a  proposed,  but  not  then  organized,  manufacturing  corporation; 
but  after  a  little  reflection,  he  determined  to  revoke  his  subscription 
and  withdraw  from  the  enterprise.  He  notified  the  agent  of  the 
promoters,  through  whom  his  subscription  had  been  obtained,  of  his 
determination  to  withdraw,  and  requested  him  to  take  his  name 
off  the  subscription  paper.  And  he  again  sent  word  by  his  son  to 
have  his  name  taken  off.  And  notice  of  his  withdrawal,  and  of 
his  request  to  have  his  name  taken  off  of  the  subscription  paper, 
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was  given  to  the  other  subscribers  at  one  of  their  meetings,  and 
before  the  corporation  was  organized.  We  think  his  withdrawal 
was  legal  and  complete,  and  that  no  action  to  recover  the  amount 
of  his  subscription  is  maintainable. 

Other  grounds  are  urged  in  defense  of  the  action,  but  it  is  un- 
necessary to  consider  them. 

Judgment  for  defendant. 


Hudson  Real  Estate  Company  v,  Herman  C.  Tower. 

i6i  Massachusetts  Reports  lo  (1894). 

Contract,  to  recover  the  amount  of  a  subscription  by  the  defend- 
ants, as  copartners,  for  ten  shares  of  stock  in  the  plaintiff  corpora- 
tion. After  the  former  decision,  reported  156  Mass.  82,  the  case 
was  tried  in  the  Superior  Court  before  Bond,  J. 

The  jury  returned  the  verdict  for  the  defendants,  and  the  plain- 
tiff alleged  exceptions.    The  facts  sufficiently  appear  in  the  opinion. 

Allen,  J.  It  was  heretofore  decided  in  this  case  that  until  the 
organization  of  the  corporation  the  defendant's  subscription  was  a 
mere  proposition  or  offer  which  might  be  withdrawn,  like  any  other 
unaccepted  offer.  156  Mass.  82.  The  principal  question  which  the 
plaintiff  now  seeks  to  present  is  whether,  upon  the  evidence  and 
under  the  ruling  of  the  court,  the  jury  were  warranted  in  finding 
a  legal  withdrawal  or  revocation  of  the  subscription. 

The  only  withdrawal  or  revocation  relied  on  occurred  in  an  inter- 
view between  one  of  the  defendants  and  Henry  Tower,  on 
August  31,  1889.  In  view  of  the  verdict  the  only  question  left  is 
whether  a  notification  of  withdrawal  given  orally  to  Henry  Tower 
was  sufficient. 

It  will  be  necessary  to  state  the  situation  of  the  parties.  The 
contract  declared  on  is  given  below. 

"  We,  the  undersigned,  here  subscribe  for  and  agree  to  purchase 
the  number  of  shares  set  against  our  respective  names,  of  the 
capital  stock  in  the  corporation  to  be  organized  under  the  laws  of 
such  state,  as  a  committee  hereafter  to  be  appointed  from  the  sub- 
scribers shall  determine,  said  shares  of  capital  stock  to  be  of  the 
par  value  of  $50,  and  the  capital  stock  of  said  corporation  to  be 
not  less  than  $25,000,  said  corporation  to  be  organized  for  the  pur- 
pose of  purchasing  land,  and  erecting  a  shoe  shop  thereon,  with  the 
necessary  appliances  connected  therewith,  in  the  town  of  Hudson, 
to  be  rented,  when  completed,  to  H.  H.  Mawhinney  &  Co.,  for  a 
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term  of  ten  years  at  a  rental  of  seven  per  cent,  per  annum  on  the 
cost  of  the  plant  when  completed.  Said  corporation  to  be  organ- 
ized as  soon  as  may  be,  and  in  advance  thereof  an  agreement  in 
writing  between  a  committee  of  the  subscribers,  in  behalf  of  all, 
with  said  H.  H.  Mawhinney  &  Co.  to  be  executed,  binding  the  lat- 
ter to  take  said  plant  for  the  period  and  at  the  terms  stated,  and 
on  the  organization  of  said  corporation  to  be  re-executed  to  bind 
both  parties.  And  the  subscribers  hereto  hereby  bind  themselves 
severally  to  pay  for  said  stock  to  the  treasurer  of  said  corporation 
in  the  way  and  manner  that  the  corporation  when  organized  shall 
determine.  And  we  severally  agree  that  one  seal  shall  be  the  seal 
of  each. 

"Hudson,  August  7,  1889." 

The  corporation  was  organized  under  the  laws  of  Maine.  The 
meeting  for  the  organization  was  held  at  Portland,  Maine,  August 
29,  1889,  at  which  time  the  articles  of  agreement,  having  been 
signed,  were  presented,  by-laws  were  adopted,  and  officers  chosen. 
The  necessary  papers  were  then  prepared  as  required  by  law,  and 
were  approved  by  the  attorney-general  of  Maine,  on  September  5, 
were  recorded  on  September  6,  and  were  received  and  filed  in  the 
office  of  the  secretary  of  state  on  September  7,  1889.  It  was 
agreed  at  the  argument  that,  under  the  laws  of  Maine,  the  legal 
existence  of  the  corporation  as  a  corporation,  began  on  Septem- 
ber 7. 

On  the  31st  of  August,  Henry  Tower's  position  was  as  follows: 
It  must  be  assumed,  though  the  bill  of  exceptions  does  not  in  ex- 
press terms  so  state,  that  he  was  one  of  the  subscribers.  One  of 
the  plaintiff's  requests  for  instructions  assumes  that  there  was  a 
contract  of  the  firm  above  referred  to  "  with  Henry  Tower  and 
others  in  behalf  of  the  associates  for  the  purchase  of  land  and 
building  a  shoe  shop  thereon,  dated  August  19,  1889."  This  con- 
tract, being  thus  referred  to  by  the  plaintiff  as  an  undisputed  fact, 
must  be  taken  to  show  that  Henry  Tower  was  acting  as  the  person 
first  named  on  the  committee  contemplated  by  the  subscription 
paper,  to  obtain  an  agreement  in  writing  binding  said  firm  to 
take  a  lease  of  the  premises.  On  August  29,  at  a  meeting  which 
apparently  was  the  first  formal  step  in  the  organization  of  the 
corporation,  he  was  chosen  president.  By  the  statutes  of  Maine, 
which  it  was  agreed  we  should  refer  to,  the  choice  of  officers 
is  a  necessary  preliminary  to  the  creation  of  the  corporation.  Re- 
vised Statutes  of  Maine  of  1883,  ch.  48,  §§  17-19. 

It  is  also  obvious  that  on  August  31  he  was,  in  the  opinion  of 
the  jury,  acting  as  an  officer  in  behalf  of  the  associates,  and  not 
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merely  on  account  of  his  personal  interest  as  c«ie  of  the  subscribers. 
Such  is  the  fair  result  of  the  instructions  taken  as  a  whole.  The 
judge,  in  the  course  of  his  charge,  called  the  jury's  attention  to 
this  distinction  by  saying:  "If  Henry  Tower  was  one  of  the 
officers  of  the  associates  for  the  purpose  of  managing  their  busi- 
ness, it  would  not  be  necessary  that  any  other  notice  should  be 
given  than  what  was  given  to  him;  but  if  he  went  there  simply 
as  being  interested,  not  acting  as  an  officer,  *  *  *  it  may  be 
that  he  was  not  an  officer,  so  that  he  would  be  a  party  authorized 
to  receive  any  notice  of  withdrawal,  and  if  he  was  not,  then  it 
would  be  necessary  for  that  fact  to  be  communicated  to  the  meet- 
ing." It  being  pointed  out  to  the  judge,  at  the  close  of  the  charge, 
that  the  plaintiff's  record  showed  that  at  the  meeting  on  the  29th 
of  August,  Henry  Tower  was  chosen  president,  he  further  in- 
structed the  jury  that  if  he  had  been  so  chosen  president,  and  if 
the  defendants  notified  him  distinctly  that  if  a  certain  event  should 
happen  with  reference  to  the  change  of  the  policy  of  the  corporation 
as  to  mortgaging  its  property  they  would  no  longer  be  in  the 
association  and  would  not  pay  a  cent  on  their  subscription,  that 
would  be  a  sufficient  notification  of  their  withdrawal  if  the  event 
did  happen.  The  undisputed  testimony,  so  far  as  it  is  recited  or 
disclosed  in  the  bill  of  exceptions,  goes  to  show  that  Henry  Tower, 
in  that  interview,  was  acting  in  a  representative  capacity  and  not 
merely  on  his  own  personal  account.  The  plaintiff's  requests  for 
instructions  raised  no  question  on  this  point,  but  asked  the  court  to 
rule  that,  "  in  order  to  constitute  a  valid  withdrawal,  the  defend- 
ants must  do  some  act  or  make  some  unequivocal  or  unconditional 
statement  to  the  proper  officer  or  officers  of  the  associates  which 
shall  amount  to  a  public  withdrawal  from  said  contract."  The 
instructions  were  given  with  reference  to  this  request,  and,  as 
we  understand  them,  they  amounted  to  this,  that  Mr.  Tower  hav- 
ing been  chosen  as  president,  and  acting  for  the  associates,  was, 
on  August  31,  a  proper  officer  to  be  notified  by  the  defendants  of 
their  withdrawal. 

We  think  this  instruction  was  right.  No  instruction  was  asked  at 
the  trial  that,  in  order  to  withdraw  from  the  associates,  notice 
must  be  given  to  all  of  them  individually  or  at  a  meeting  of  the 
associates.  The  plaintiff  only  contended  that  the  notice  must  be 
given  to  the  proper  officer  or  officers,  and  it  would  be  plainly  im- 
practicable to  require  a  direct  personal  notice  to  them  all.  The 
right  to  withdraw  would  be  nugatory  if  this  were  necessary.  A 
subscriber  who  has  a  right  to  withdraw  may  not  know,  or  have 
the  means  of  knowing,  who  all  of  his  associates  are,  or  where 
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they  live.  If  he  does  know,  they  may  be  many  in  number,  and 
widely  scattered,  or  some  of  them  may  be  away  on  a  journey. 
No  general  meeting  of  them  may  be  called  which  he  can  attend 
without  leaving  the  state.  He  need  not  wait  for  a  meeting  before 
giving  his  notice  of  withdrawal.  It  was,  indeed,  held,  in  an  early 
case  in  England,  that  all  of  the  other  subscribers  must  not  only 
have  notice,  but  must  actually  consent,  before  one  of  the  subscribers 
could  withdraw.  Kidwelly  Canal  Co,  v.  Raby,  2  Price,  93.  But, 
now,  in  England,  as  well  as  here,  no  such  consent  is  necessary. 
If  every  one  of  the  other  subscribers  should  object,  yet  it  is  the 
right  of  the  subscriber  to  withdraw  before  the  corporation  is 
formed.  It  is  merely  a  question  of  giving  due  notice  of  his  with- 
drawal. And  in  England  it  is  not  intimated  in  any  modern  case, 
so  far  as  our  examination  has  gone,  that  notice  must  be  given  to  all 
the  other  subscribers,  or  at  a  meeting  of  subscribers.  The  re- 
traction has  usually  been  made  to  the  same  persons  to  whom  the 
application  for  shares  was  made.  See  Lindl.  Part.  (4th  ed.)  99- 
105,  and  numerous  cases  cited. 

In  this  country  no  case  has  been  cited,  and  we  have  found 
none,  discussing  the  question  what  notice  of  withdrawal  shall  be 
sufficient.  In  some  cases  no  attempt  to  withdraw  was  made  till 
after  the  corporation  was  formed.  See,  for  examples,  Interna- 
tional  Fair  and  Exposition  Association  v.  Walker,  83  Mich.  386;. 
Richelieu  Hotel  Co.  v.  International  Military  Encampment  Co., 
140  111.  248;  Ashuelot  Boot  and  Shoe  Co.,  v.  Hoit,  56  N.  H.  548; 
Shober  v.  Lancaster  County  Park  Association,  68  Pa.  St.  429. 
It  is  said  in  Cartright  v.  Dickinson,  88  Tenn.  476 :  "  Before  the 
organization  of  the  corporation  and  acceptance  of  the  subscrip- 
tion *  *  *  the  promoters  might,  perhaps,  agree  to  release  a 
subscriber  by  substituting  other  names  for  his."  This  goes  on  the 
idea  that  the  subscriber  has  not  an  absolute  right  to  withdraw, 
and  that  somebody's  assent  is  necessary.  In  Plank's  Tavern  Co. 
v.  Burkhard,  87  Mich.  182,  the  subscriber  apparently  made  known 
his  refusal  to  the  persons  who  brought  a  second  paper  to  be  signed 
by  him,  and  it  was  held  to  be  sufficient,  but  the  proper  mode 
of  giving  such  notice  is  not  discussed,  and  the  court  incidentally 
remarked  that  "the  corporators  well  knew  when  the  company  was 
organized  *  *  *  that  the  defendants  expressly  repudiated 
the  whole  arrangement."  It  is  held  that  the  death  of  a  subscriber 
before  the  formation  of  the  corporation  is  a  revocation  of  a  sub- 
scription. Phipps  V.  Jones,  20  Pa.  St.  260;  Wallace  v.  Townsend, 
43  Ohio  St.  537;  Pratt  v.  Elgin  Baptist  Society,  93  111.  475;  5*^- 
dalia,  Warsaw  and  Southern  Railway  v.  Wilkerson,  83  Mo.  235. 
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Insanity  is  also  held  to  be  a  revocation  in  Beach  v.  First  Methodist 
Episcopal  Church,  96  111.  177.  Deatli  is  a  public  fact,  of  which 
all  the  world  must  take  notice,  though  the  above  decisions  were 
not  put  on  that  ground  {Marlett  v.  Jackman,  3  Allen,  287),  but 
insanity  is  not.  In  most  of  the  cases  where  the  right  of  with- 
drawal of  a  subscription  has  been  held  to  exist,  there  is  nothing 
to  show  that  all  the  other  subscribers  were  notified,  and  there 
has  been  no  question  as  to  the  sufficiency  of  the  mode  in  which 
the  withdrawal  was  made.  See,  in  addition  to  the  cases  above 
cited,  Auburn  Bolt  and  Nut  Works  v.  Shultz,  143  Pa.  St.  256; 
Muncy  Traction  Engine  Co.  v.  Green,  143  Pa.  St.  269;  Garrett  v. 
DUlsbury  and  Mechanicsburg  Railroad,  78  Pa.  St.  465;  Strasburg 
Railroad  v.  Echternacht,  21  Pa.  St.  220.  An  offer  of  reward  made 
by  public  proclamation  may  be  withdrawn  in  the  same  manner, 
and  the  fact  that  a  claimant  of  the  reward  was  ignorant  of  the 
withdrawal  of  the  oifer  is  immaterial.  Shuey  v.  United  States, 
92  U.  S.  73.  And  if  not  withdrawn  by  any  express  notice,  a  with- 
drawal is  implied  after  the  lapse  of  a  considerable  time.  Loring  v. 
Boston,  7  Met.  409. 

In  the  present  case,  it  seems  to  us  that  Henry  Tower  was  a 
proper  person  to  whom  a  withdrawing  subscriber  might  give  notice 
of  his  withdrawal.  So  far  as  appears  in  the  bill  of  exceptions, 
there  was  no  other  officer  or  person  who  so  well  or  fully  repre- 
sented the  subscribers  at  large.  He  was  at  the  head  of  the  principal 
committee,  and  in  addition  to  this  he  had  been  selected  and  chosen 
as  president,  and  he  was  acting  in  behalf  of  the  subscribers.  There 
is  nothing  to  show  that  the  chairman  of  the  meetings  had  any 
duties  except  merely  as  presiding  officer  at  the  meetings.  Taking 
the  case  as  it  stood,  and  in  view  of  the  requests  for  instructions, 
which  implied  that  the  notice  of  withdrawal  would  of  course  be 
given  to  some  officer,  and  of  the  fact  that  nobody  else  was  sug- 
gested as  the  proper  officer  or  person  to  receive  the  notice,  the 
ruling  of  the  court  was  right,  that  notice  to  him  was  sufficient; 
and  the  fact  that  the  association  did  not  come  into  legal  existence 
as  a  fully- formed  corporation  till  a  later  date  does  not  render  the 
notice  to  him  insufficient,  under  the  circumstances. 

The  plaintiff  requested  a  ruling  that  the  defendants  could  not 
withdraw  after  the  associates  had  taken  action  on  the  strength 
of  their  subscription.  This  was  rightly  refused,  as  was  held  in 
the  former  decision. 

The  plaintiff  also  asked  an  instruction  that  the  defendants*  offer 
was  not  conditional,  and  could  not  be  made  so  by  oral  testimony. 
This  instruction  was  given. 
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The  evidence  to  which  the  plaintiff  objected  was  properly  ad- 
mitted for  the  purpose  for  which  it  was  received,  and  the  instruc- 
tions to  the  jury  carefully  limited  it  to  that  purpose,  and  confined 
the  attention  of  the  jury  to  the  single  point  of  the  defendant's 
withdrawal  of  their  subscription. 

Exceptions  overruled. 


The  Peninsular  Railway  Company  v.  Duncan. 

28  Michigan  Reports  130  (1873). 

Error  to  Kalamazoo  Circuit. 

Assumpsit.     Plaintiff  brings  error.     Reversed. 

CooLEY,  J.  This  case  presents  the  question  whether  one  who 
becomes  one  of  the  original  associates  for  the  formation  of  a  rail- 
way company,  and  signs  a  subscription  agreeing  to  take  a  certain 
number  of  shares  of  the  capital  stock  of  the  proposed  company, 
and  to  pay  therefor,  "  at  such  times  and  in  such  sums  as  the  same 
shall  be  assessed,  demanded  and  required  to  be  paid  by  the  directors 
of  the  said  company,"  but  who  afterward  fails  for  any  reason  to 
sign  the  articles  of  incorporation,  or  to  subscribe  for  stock  on 
the  commissioners'  books,  can  be  held  liable  ui)on  his  preliminary 
subscription,  after  the  company  has  been  formed  and  assessments 
been  made  and  payment  demanded. 

The  question  arises  upon  the  first  section  of  the  act  for  incorpora- 
tion of  railroad  companies,  approved  February  12,  1855,  as 
amended  in  1867.  Laws  of  1867,  vol.  i,  p.  90.  The  plaintiffs  in- 
sist that  the  signers  of  the  preliminary  subscription,  whether  they 
afterward  sign  the  articles  or  not,  if  the  corporation  is  duly  formed, 
have  the  same  absolute  right  to  stock  therein  that  those  have  who 
execute  the  articles,  or  to  whom  stock  is  awarded  on  subscriptions 
upon  the  commissioners'  books;  and  that  having  a  right  to  the 
stock,  they  are  under  a  corresponding  obligation  to  pay  for  it. 
On  the  other  hand,  the  position  of  the  defendants  is  that  the 
preliminary  subscription,  though  possibly  a  convenient  step  in  the 
organization  of  a  corporation,  is  by  no  means  indispensable,  but 
that  the  corporation  originates  with  the  articles  of  association, 
and  that  no  one  who  previously  had  contemplated  becoming  a 
member,  however  strongly  or  in  whatever  form  of  words  he  may 
have  expressed  his  intention  to  that  effect,  is  bound  by  that  ex- 
pression, if,  when  the  articles  are  to  be  signed,  he  declines  to 
unite  in  them,  or  for  any  reason  fails  to  do  so,  and  thereby,  ex- 


526  Peninsular  Railway  Co.  v,  Duncan.      [chap.  vi. 

pressly  or  by  implication,  elects  not  to  become  a  member.  Up  to 
that  time,  it  is  insisted  everything  is  provisional  and  inchoate; 
nobody  is  bound  or  can  be  bound  without  further  voluntary  action 
of  his  own. 

A  consideration  of  the  question  thus  presented  is  peculiarly  em- 
barrassing, in  consequence  of  the  totally  diflFerent  views  which 
have  been  taken  of  it  by  able  jurists  in  other  states  where  similar 
statutes  exist.  We  have  examined  the  reported  cases  with  care, 
and  while  we  find  many  of  the  opinions  able,  and  in  the  main 
well  reasoned,  yet  as  it  is  impossible  to  reconcile  them,  and  none 
of  them  follows  precisely  the  train  of  reasoning  through  which 
we  have  been  led  to  our  own  conclusion,  we  have  not  deemed  it 
advisable  to  review  the  cases  in  this  opinion,  but  shall  proceed,  with 
such  brevity  as  the  case  will  admit,  to  present  our  own  views. 

It  may  be  quite  true,  as  is  insisted  on  the  part  of  the  defense, 
that  a  preliminary  subscription  is  not  an  indispensable  requisite  in 
the  formation  of  a  corporation  under  the  general  railroad  law.     If 
the  requisite  number  of  persons  execute  the  proper  articles,  nam- 
ing therein  their  directors,  and  attach  thereto  the  affidavit  required 
by  the  statute,  verifying  the  fact  that  they  are  subscribers  for  the 
requisite  amount  of  stock,  and  have  paid  to  the  directors  five  per- 
centum  thereon,  it  is  difficult  to  perceive  any  ground  upon  which 
it  could  be  plausibly  contended  that  the  corporation  was  not  duly 
organized,  or  to  suggest  any  important  function  that  the  prelim- 
inary subscription  could  have  performed  for  such  subscribers,  and 
which  in  the  particular  case  has  not  been  performed  without  it. 
Nevertheless,  a  very  cursory  examination  of  the  statute  must  con- 
vince any  one  that  such  a  subscription,  whether  indispensable  or 
not,  is  contemplated  as  a  proceeding  which  will  generally,  at  least, 
take  place.    This  is  evident  from  the  expressions  employed  in  the 
statute  in  conferring  authority  to  organize.    The  persons  who  may 
incorporate  themselves  are  "any  number  of  persons  not  less  than 
twenty-five,  being  subscribers  to  the  stock  of  any  contemplated 
railroad."    They  are  allowed  to  do  so  "  when  stock  to  the  amount 
of  $1,000  for  every  mile  of  said  road  so  intended  to  be  built" 
"  shall  be  in  good  faith  subscribed,  and  five  per  cent,  paid  thereon." 
There  can  not  be  subscriptions  to  the  stock  until  something  is  in 
writing  for  the  subscribers  to  sign.    The  statute  gives  no  form  for 
such  a  subscription ;  it  indicates  no  machinery  by  means  of  which 
it  is  to  be  originated  or  signatures  obtained.     Everything  is  left 
to  the  voluntary  action  of  the  promoters  of  the  enterprise,  and 
whatever  form  of  writing  is  satisfactory  to  them,  and  sufficiently 
indicates  the  general  purpose  sought  to  be  accomplished,  and  the 
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share  the  several  subscribers  are  to  take  in  it,  would  undoubtedly 
be  sufficient. 

By  any  such  voluntary  subscription  to  take  stock,  however,  we 
should  naturally  understand  some  mutual  agreement*  by  which  the 
promoters  severally  agree  to  take  and  pay  for  certain  shares  in 
the  proposed  corporation;  something,  in  short,  like  or  similar  to 
the  agreement  which  was  actually  entered  into  in  the  present  case. 
We  do  not  understand  that  there  would  be  any  difficulty  at  the 
common  law  in  enforcing  the  promises  contained  in  an  agreement 
of  this  general  nature  against  the  several  promisors,  where  the 
object  to  be  accomplished  was  lawful,  where  a  beneficial  purpose 
was  in  view,  and  where  it  was  possible  to  -make  to  the  several 
promisors  the  return  which  their  subscriptions  called  for.  In 
such  cases  the  promises  are  mutual;  acts  are  done  and  moneys 
expended  in  reliance  upon  the  subscriptions,  and  the  moment  the 
promises  are  accepted  by  the  organization  and  action  of  the  corpo- 
ration to  which  they  are  provisionally  made,  there  can  generally  be 
no  difficulty  in  their  enforcement  if  the  corporation  then  has  it 
in  its  power  to  give  the  stock  subscribed  for,  and  offers  to  do  so. 
In  such  a  subscription  thus  accepted  there  would  be  all  the  requisites 
of  a  valid  contract,  proper  parties  and  a  promise  made  upon  a 
legal  and  valuable  consideration. 

In  this  case,  however,  the  question  involved  is  not  one  to  be  settled 
entirely  by  the  rules  of  the  common  law,  but  there  is  involved  a  ques- 
tion of  statutory  construction.  It  is  argued  by  the  defense  that  the 
terms  of  the  statute  are  such  as  to  make  any  preliminary  subscription 
that  may  have  been  entered  into  entirely  immaterial  and  nugatory  the 
moment  the  articles  are  executed,  and  that  promises  therein  con- 
tained are  incapable  of  enforcement,  because  under  the  statute  the 
subscribers  are  not  entitled  to  stock  in  the  corporation,  and,  con- 
sequently, do  not  receive  a  consideration  for  their  promises.  This 
construction  arises  principally  upon  one  clause  of  the  first  section 
of  the  general  railroad  act,  which,  after  providing  what  the  articles 
of  association  shall  contain,  and  for  their  being  subscribed  and  re- 
corded, declares  that  "  thereupon  the  persons  who  have  subscribed, 
and  all  persons  who  shall  from  time  to  time  become  stockholders 
in  such  company,  shall  be  a  body  corporate,"  etc.  The  argument 
is  that  by  the  express  terms  of  this  statute  only  the  subscribers  to 
the  articles  and  those  who  subsequently  become  stockholders  in  the 
manner  provided  by  law  —  that  is  to  say,  by  subscribing  for  stock 
on  the  commissioners'  books  —  can  be  stockholders  or  entitled  to 
stock,  and,  consequently,  the  subscribers  to  the  preliminary  agree- 
ment who  do  not  sign  the  articles  are  in  terms  excluded. 
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It  is  possible  that  a  strict  and  literal  interpretation  of  the  statute 
would  require  this  construction  to  be  put  upon  it;  but  it  does  not 
necessarily  follow  that  such  a  construction  would  be  proper  or  even 
admissible.  What  we  should  seek  here  is  the  intention  of  the  legis- 
lature and  not  the  testing  by  nice  rules  of  art  the  language  em- 
ployed. It  may  possibly  appear,  as  is  too  often  the  case,  that  the 
legislation  has  been  carelessly  phrased,  and  will  be  perverted  if 
tested  by  nice  rules.  There  are  two  very  strong  reasons  why  the 
statute  should  not  be  so  construed  as  to  make  the  articles  nullify 
the  preliminary  subscription  if  any  other  construction  is  admissible. 
The  first  is  that  it  nullifies  the  mutual  promises  of  the  parties  made 
for  a  beneficial  object,  and  which,  on  grounds  of  public  policy  as 
well  as  mutual  good  faith,  ought  to  be  sustained  and  enforced,  unless 
abandoned  by  common  consent.  The  second  is  that,  by  rendering 
the  preliminary  subscription  which  the  statute  provides  for,  if  it 
does  not  make  necessary,  a  perfectly  useless  proceeding,  it  in  effect, 
as  has  been  well  said  in  a  leading  case  supporting  this  construction 
—  Troy  and  Boston  R,  R,  Co.  v.  Tibbits,  18  Barb.  304,  305  —  im- 
putes folly  to  the  legislature;  an  imputation  we  ought  to  be  very 
slow  to  make,  and  never  except  upon  the  most  imperative  reasons. 

Our  own  view,  after  a  careful  examination  of  the  statute,  is  that 
the  construction  which  excludes  the  subscribers  to  the  preliminary 
subscription  from  corporate  membership,  is  rather  forced  than 
otherwise.  The  statute  does  not  say  that  the  persons  who  have 
subscribed  the  articles  of  association,  and  those  who  shall,  from 
time  to  time,  become  stockholders,  shall  be  the  corporation,  but 
those  "who  have  subscribed."  Subscribed  what?  The  very  first 
words  of  the  section  provides  that  the  subscribers  to  the  stock  of 
a  contemplated  road  may  incorporate  themselves  by  complying  with 
certain  conditions.  The  subscribers  here  intended  are  unquestion- 
ably the  subscribers  to  the  preliminary  agreement;  and  these  sub- 
scribers, to  use  the  words  of  the  statute,  when  the  necessary  amount 
of  stock  is  in  good  faith  subscribed  by  them,  are  allowed  to  organize. 
These  persons,  then,  are  spoken  of  as  persons  who  have  subscribed, 
and  their  subscription  contemplates  that  they  are  to  have  stock  in 
the  proposed  corporation.  The  parties  to  the  articles  also  subscribe 
them;  their  subscription  is  provided  for  by  the  same  section,  and 
theirs  also  contemplates  that  they  are  to  have  stock  in  the  corpor- 
tion.  It  is  after  these  different  subscriptions  for  stock  are  thus 
spoken  of  and  provided  for  that  the  statute  proceeds  to  say  that 
those  who  have  subscribed  shall  be  corporators.  What  warrant 
have  we  for  saying  that  one  class  of  subscribers  was  intended  and 
not  the  other? 
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The  truth  is,  both  classes  were  intended,  because  in  contempla- 
tion of  the  statute  the  two  were  to  be  identical.  The  statute  does 
not  suppose  there  will  be  subscribers  to  the  preliminary  agreement 
who  do  not  sign  the  articles.  It  provides  that  after  the  requisite 
subscriptions  are  obtained,  the  subscribers  may  select  directors, 
"and  thereupon  they  shall  severally  subscribe  articles  of  associa- 
tion." They  are  expected  to  subscribe  the  articles,  and  not  merely 
that  portion  who  may  then,  on  considering  the  question  as  a  new 
one,  decide  to  take  interests,  in  the  company. 

It  is  not  assumed  that  there  will  be  any  doubt  or  question  that 
all  who  have  mutually  pledged  themselves  to  each  other  to  form 
a  corporation  for  the  object  proposed  will  umte  in  the  necessary 
steps  for  that  purpose,  and  it  does  not  therefore  distinguish  be- 
tween the  subscribers  to  the  two  papers  because  it  supposes  no 
distinction  will  exist. 

We  have,  nevertheless,  to  deal  with  the  case  where  a  subscriber 
to  the  one  has  neglected  or  refused  to  sign  the  other;  and  the 
question  is,  whether  such  neglect  or  refusal  precludes  the  attaching 
of  any  legal  liability.  We  have  the  case  of  a  subscription  provided 
for  by  law,  designed  to  accomplish  an  important  beneficial  purpose, 
subscribed  by  several  parties  in  reliance  upon  their  mutual  promises, 
but  which  one  perhaps  elects  to  annul  by  not  taking  a  certain  fur- 
ther step  which  the  statute  contemplates  he  will  take.  The  cor- 
poration to  which  the  subscriber's  promise  was  provisionally  made 
has  been  called  into  being  and  has  accepted  his  promise,  and  now 
offers  to  perform  its  part  by  giving  the  stock  subscribed  for  if  it 
has  the  power  to  do  so.  And  the  question  is  whether,  in  this  ex- 
ceptional case  not  provided  for  or  contemplated  by  the  statute,  the 
subscriber  may  treat  his  preliminary  promise  as  of  no  force. 

A  preliminary  question  will  perhaps  be,  whether  it  possessed  any 
force  whatever,  or,  on  the  other  hand,  was  to  be  looked  upon  as 
mere  nudum  pactum,  without  either  parties  or  consideration,  before 
the  articles  were  signed.  The  necessary  conclusion  from  the  de- 
fendant's premises  must  be,  as  we  think,  that  it  was  so.  We  cannot 
conclude,  however,  that  such  preliminary  promises,  made  in  accord- 
ance with  the  law,  as  a  step  in  the  accomplishment  of  a  public  en- 
terprise, can  be  regarded  as  entirely  without  legal  significance.  If 
a  subscriber  pays  his  five  per  cent,  upon  his  subscription,  and  it  is 
received  and  retained  by  the  custodian  agreed  upon  by  the  asso- 
ciates, we  think  he  has  acquired  some  rights  by  such  subscription 
and  payment.  He  has  acquired  the  important  right  to  take  part 
in  the  organization  of  the  corporation,  in  the  choice  of  directors, 
in  the  determination  of  the  route,  and  in  shaping  the  constitution 
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of  the  company.  These  nights  are  often  of  high  value,  and  might 
even  be  more  so  in  a  pecuniary  point  of  view  than  the  stock  sub- 
scribed for  is  ever  expected  to  be.  It  cannot  be  said  that  a  sub- 
scription and  payment,  which  secure  these  important  privileges, 
are  of  no  force,  nor  ought  it  to  be  the  case  that  the  party  making 
them  may  disaffirm  his  action  at  his  own  mere  pleasure  after  other 
parties,  more  observant  of  their  own  stipulations,  have  taken  fur- 
ther action  which  is  unquestionably  binding  upon  them,  in  reliance 
upon  his  promised  assistance. 

In  the  present  case  it  does  not  become  necessary  to  discuss  the 
question  whether  a  party  who  expressly  revokes  his  subscription 
before  the  corporation  is  formed  can  be  compelled  to  pay  it  after- 
ward. Such  a  case  is  not,  by  the  record,  placed  before  us.  Un- 
doubtedly if  the  corporation  is  never  formed,  the  subscription 
becomes  a  nullity.  No  promisee  in  that  case  ever  comes  into  ex- 
istence. And  if  the  subscribers  are  only  twenty-five  in  number, 
any  one  of  them  may  defeat  the  enterprise,  by  refusing  to  join  in 
the  articles,  because  twenty-five  are  made  necessary  by  the  statute. 
It  may,  under  some  circumstances,  be  bad  faith  in  a  subscriber  to 
do  this,  but  he  would  unquestionably  have  the  power.  It  would 
be  equally  true  if  a  larger  number  of  subscribers  should  subscribe 
only  the  requisite  amount  of  stock,  and  any  one  might  defeat  an 
organization  by  refusing  to  sign  the  articles  unless  a  further  sub- 
scription could  be  obtained  from  some  other  source.  In  these  cases 
the  subscriber  is  discharged,  not  for  reasons  personal  to  himself, 
but  because  on  grounds  of  public  policy  corporate  privileges  arc 
withheld  from  an  association  which  does  not  furnish  the  required 
evidence  of  earnestness  and  ability  to  carry  on  the  undertaking. 

The  case  at  bar  is  neither  of  these.  Here  the  corporation  has 
not  failed  of  organization,  but  a  subscriber  has  failed,  for  some 
unexplained  reason,  to  sign  the  articles  with  the  others.  We  might 
suggest  a  great  many  possible  reasons  for  the  failure,  some  of 
which,  unquestionably,  would  discharge  him  from  all  moral,  as 
well  as  legal,  obligation  on  his  subscription.  We  might  suppose,  for 
instance,  that  the  other  subscribers  considered  him  an  undesirable 
associate,  and  for  that  reason  refused  to  allow  him  to  take  part  in 
organizing,  while  willing  enough  to  receive  his  money  afterwards. 
As  already  said,  the  stock  proposed  to  be  given  by  the  corporation 
is  not  the  sole  consideration  for  his  promise  to  pay,  but  he  is  entitled 
to  the  valuable  privilege  of  a  voice  in  determining  the  important 
questions  to  be  settled  by  the  articles,  and  if  denied  that  by  his 
associates  he  is  absolved  from  all  responsibility.  But  this  defend- 
ant, for  aught  we  know,  may  have  had  and  enjoyed  that  privilege. 
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and  then  failed  to  subscribe  the  articles  for  the  express  purpose 
of  avoiding  responsibility,  or,  on  the  other  hand,  because  when 
sufficient  subscriptions  were  obtained  to  perfect  the  organization  it 
was  deemed  necessary  or  important  to  obtain  further  signatures. 
But  as  we  do  not  know  the  reason,  it  is  idle  to  indulge  in  suppo- 
sitions. It  is  sufficient  that  the  defense  plant  themselves  on  the 
broad  ground  that  no  original  subscriber  who  fails  to  sign  the 
articles  can  be  bound  by  his  subscription. 

As  it  has  already  been  seen  that  the  preliminary  subscription  is 
in  proper  form  for  obligatory  force  as  a  mutual  promise,  and  is 
provided  for  by  the  statute,  if  one  who  signs  it  must  also  sign  the 
articles  of  association  in  order  to  render  himself  liable,  the  reasons 
for  requiring  this  must  be  either:  First,  reasons  personal  to  him- 
self, and  which  render  it  unjust  or  inequitable  that  he  should  be 
held  in  the  absence  of  any  renewal  of  his  promise  by  an  execution 
of  the  articles;  or  second,  reasons  resting  on  considerations  of 
public  policy,  and  which,  independent  of  any  questions  of  justice 
or  equity  as  between  the  individual  and  his  associates,  require  all 
subscriptions  to  the  stock  at  the  time  of  the  organization  to  be 
represented  by  the  signatures  to  the  articles. 

There  can  be  no  reasons  of  the  first  class,  if  the  subscriber  has 
participated  in  the  organization,  or  has  had  the  opportunity  to  do 
so.  In  such  case,  with  the  right  to  the  stock,  the  subscriber  has 
had,  or  might,  at  his  option,  have  had  everything  promised  him 
by  his  associates  or  by  the  corporation  as  the  consideration  for  his 
promise  to  pay,  and  good  faith  to  his  associates  whose  action  his 
promise  may  be  supposed  to  have  influenced  more  or  less,  and  who 
keep  on  their  part  the  promise  mutually  made,  requires  that  he 
should  keep  it  also.  It  may  safely  be  assumed  that  they  incur 
expenses  for  preliminary  surveys,  procuring  subscriptions,  pledges 
of  rights  of  way,  and  such  other  matters  as  are  necessary  to  enable 
them  intelligently  and  properly  to  settle  the  questions  which  are  to 
be  determined  by  the  articles,  and  if  he  allows  these  to  be  incurred 
while  his  promise  stands  unrevoked  and  in  reliance  upon  it,  the 
moral  obligation  on  his  part  to  fulfill  his  promise  is  very  strong, 
and  in  the  absence  of  any  unfair  dealing  on  the  part  of  his  asso- 
ciates ought  to  be  regarded  by  him  as  imperative. 

And  we  can  not  imagine  any  reasons  of  public  policy  for  re- 
quiring all  the  preliminary  subscribers  to  sign  the  articles,  or  for 
relieving  from  responsibility  all  who  do  not  sign.  As  the  articles 
constitute  a  more  formal  document  than  the  preliminary  subscrip- 
tion usually  does,  and  set  forth  the  definite  particulars  of  the 
enterprise,  it  will  be  more  satisfactory  and  conclusive  of  the  pre- 
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cise  work  the  subscribers  propose  to  accomplish,  and  be  less  likely 
to  leave'  questions  open  to  dispute  between  the  individual  associates 
and  the  organization.  The  probability,  however,  that  the  prelimi- 
nary subscription  will  be  so  vague  and  uncertain  as  to  raise  serious 
questions  as  to  the  actual  intent  can  be  no  greater  than  the  proba- 
bility of  like  questions  in  innumerable  contracts  which  are  being 
made  constantly,  and  in  which  it  has  never  been  thought  even  wise 
to  require  by  law  the  observance  of  more  formality.     *     *    * 

We  suppose  the  statute  to  require  the  articles  to  be  signed  by  at 
least  twenty-five  associates,  representing  subscriptions  to  the  amount 
of  a  thousand  dollars  a  mile,  upon  which  five  per  centum  shall  have 
been  paid  in,  in  order  that  mere  bubble  enterprises  shall  not  be 
allowed  the  apparent  sanction  of  a  legal  organization,  and  be  af- 
forded the  opportunity,  not  only  to  embarrass  and  perhaps  pre- 
clude more  substantial  projects,  but  also  to  have  facilities  for 
annoying  and  perhaps  defrauding  the  public  by  exercising  the  right 
of  eminent  domain,  and  by  contracting  debts  in  apparent  execution 
of  improvements  which  the  means  at  conmiand  give  no  assurance 
of  being  carried  out  The  state  requires  this  evidence  of  good 
faith  and  ability  in  the  associates  before  it  will  endow  their  asso- 
ciation with  legal  entity;  but  when  these  appear  to  the  extent  re- 
quired, the  demands  of  public  policy  in  this  regard  are  satisfied, 
and  we  do  not  see  that  the  state  has  any  concern  in  the  question 
whether  other  associates  representing  more  aid  subscribe  the  arti- 
cles or  not.  If  the  state  is  satisfied  with  subscriptions  to  a  certain 
amount,  but  the  projectors  have  in  fact  obtained  more,  no  very  good 
reason  can  be  suggested  why  the  state  should  impose,  as  a  penalty 
upon  the  corporation,  that  it  shall  not  enforce  such  additional  sub- 
scriptions unless  the  names  are  obtained  to  a  certain  paper  required 
for  the  purpose  of  giving  public  evidence  of  certain  facts  already 
proved  by  previous  subscriptions  to  the  full  extent  required.  And 
we  are  therefore  forced  to  the  conclusion  that  when  such  subscrip- 
tions are  obtained  to  the  articles  as  are  necessary  for  the  purposes 
of  incorporation,  if  there  are  further  subscribers  to  the  preliminary 
subscription,  who,  for  reasons  of  convenience  to  themselves,  or 
because  it  was  supposed  to  be  unnecessary,  or  for  anv  other  reason 
than  a  previous  withdrawal  from  the  enterprise,  shall  neglect  to 
sign  the  articles,  such  previous  subscribers  cannot,  on  any  ground 
of  public  policy,  be  held  discharged  from  any  obligation,  either 
moral  or  legal,  to  fulfill  their  promises. 

So  far  we  have  not  discussed  the  question  whether  there  can  be 
any  embarrassment  in  counting  such  preliminary  subscribers  among^ 
the  stockholders.    We  do  not  see  why  there  need  be.    The  sab- 
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scriptions,  together  with  the  articles  of  association,  will  pass  to  the 
hands  of  the  proper  officers,  and  they  will  furnish  all  necessary  in- 
formation to  the  commissioners,  who  are  to  receive  further  sub- 
scriptions for  the  balance  of  the  capital  stock,  and  apportion  it  if 
there  shall  be  any  excess.  If  we  are  warranted  in  so  construing 
the  statute  as  to  include  in  the  subscribers  who  are  to  be  .counted 
as  corporators  when  the  commissioners  begin  their  labors,  those 
who  have  subscribed  preliminary  subscriptions,  as  well  as  the  sub- 
scribers to  the  articles,  then  the  commissioners  have  only  to  receive 
the  subscriptions  for,  and  apportion  such  portion  of  the  stock  as 
is  not  represented  by  these  two  classes  of  subscribers.  From  the 
best  consideration  we  have  been  able  to  give  the  statute,  we  think 
such  a  construction  perfectly  legitimate.  Any  other  would  make 
the  preliminary  subscription  not  what  on  its  face  it  seems  to  be, 
a  provisional  offer  for  the  acceptance  of  the  corporation  when 
formed,  but  only  a  provisional  offer  to  make  an  offer  if  the  sub- 
scriber at  a  subsequent  time  shall  elect  to  do  so.  We  are  unwilling 
to  conclude  that  the  legislature,  in  pointing  out  the  steps  in  the 
organization  of  a  corporation,  has  indicated  among  them  a  pro- 
ceeding so  frivolous  and  futile.  We  think  the  subscribers,  who, 
with  those  who  subsequently  associate  themselves  with  them,  are 
to  be  the  corporators,  are  the  subscribers  to  the  original  subscrip- 
tion ;  and  though  it  is  perfectly  true  that  the  statute  supposes  such 
subscribers  will  sign  the  articles  also,  it  neither  takes  away  their 
rights,  nor  absolves  them  from  obligations  for  a  failure  to  observe 
this  formality,  but  if  the  corporation  is  duly  formed,  on  general 
principles  applicable  to  such  undertakings  as  the  preliminary  sub- 
scribers have  entered  into,  they  are  liable  for  the  fulfillment  thereof 
in  the  absence  of  any  provision  of  the  statute  which  expressly  or 
by  necessary  implication  must  have  the  effect  to  release  them  there- 
from. And  our  reading  of  the  statute  discloses  no  such  provision. 
In  our  discussion  of  the  case  so  far  we  assume  that  the  sub- 
scriber paid  his  five  per  cent,  on  the  subscription.  This,  or  some- 
thing equivalent,  would  be  necessary  to  entitle  him  to  participate 
in  the  organization,  and  if  he  fails  to  obtain  that  privilege  the 
subscription  would  probably  be  ineffectual.  He  would  not  be  one 
of  the  associates  in  such  a  case.  But  if  the  requis'ite  amount  is 
paid  by  the  other  subscribers,  we  see  no  reason  to  doubt  that  credit 
might  be  given  to  him  for  this  first  payment,  and  he  be  admitted 
to  all  the  privileges  of  the  rest.  What  circumstances  would  be 
equivalent  to  the  giving  of  credit  by  implication,  in  the  absence  of 
any  express  understanding  to  that  effect,  it  would  be  out  of  place 
to  discuss  here.     That  there  might  be  such  circumstances  is  un- 
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doubted.  The  present  record  assumes  that  the  intestate  had  become 
one  of  the  original  associates,  and  if  any  question  of  fact  is  to  be 
raised  upon  that  point,  it  must  be  presented  upon  the  proper 
issue.     *    *    * 

Our  conclusion  is  that  the  demurrer  ought  to  have  been  over- 
ruled. The  judgment  must,  therefore,  be  reversed,  with  costs,  and 
the  cause  remanded.  And  in  view  of  the  conclusions  reached,  it 
would  be  proper  that  the  parties  respectively  have  leave  to  file  new 
pleadings. 

Graves,  J.,  and  Christaincy,  Ch.  J.,  concurred;  Cambell,  J., 
dissents. 

Charles  Thrasher  v.  The  Pike  County  Railroad  Company.^ 

25  Illinois  Reports  393  (1861). 

This  was  an  action  of  assumpsit  in  the  Circuit  Court  of  Pike 
county,  by  the  Pike  County  Railroad  Company,  appellee,  against 
Charles  Thrasher,  the  appellant,  upon  the  following  agreement: 

"  We,  the  undersigned,  agree  to  subscribe  to  the  stock  of  the 
Pike  County  Railroad,  the  sum  set  against  our  names,  when  the 
books  may  be  opened  for  subscription. 

"  Griggsville,  March  19,  1856. 

"  Charles   Thrasher    $3,000." 

Mr.  Justice  Breese  delivered  the  opinion  of  the  court. 

The  appellee,  who  was  plaintiff  in  the  court  below,  urges  several 
reasons  justifying  a  recovery  in  this  case,  which  it  is  necessary  to 
notice.  The  declaration  contains  a  special  count,  averring  that 
on  the  19th  of  March,  1856,  the  plaintiffs  were  a  body  politic  and 
corporate  with  power  to  construct  and  operate  a  railroad  within 
the  county  of  Pike,  and  authorized  by  law,  as  such  corporation,  to 
secure  subscriptions  to  the  capital  stock  of  the  company  to  the 
amount  of  $1,000,000,  in  shares  of  $100  each,  and,  desiring  to 
ascertain  what  amount  of  stock  would  be  subscribed,  and  not  hav~ 
ing  opened  regular  subscription  books,  but  intending  so  to  do, 
agreed  with  the  defendant  that  they  would,  in  a  reasonable  time 
thereafter,  open  books  for  the  purpose  of  securing  such  subscrip- 
tions, and  that  they  would  permit  and  allow  the  defendant,  when 
the  books  should  be  opened,  to  subscribe  to  the  capital  stock  of 
the  company  thirty  shares  of  $100  each,  and  upon  pajrment  there- 
for, the  defendant  should  be  the  owner  of  thirty  shares  of  the 
capital  stock  of  the  company.  It  is  then  averred  that  the  de- 
fendant, in  consideration  of  this  promise,  undertook  and  promised 

'Facts  condensed. 
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the  plaintiff  that  he  would  subscribe  to  the  stock  of  this  company 
the  sum  of  $3,000  when  the  books  should  be  opened  for  subscrip- 
tions ;  that  this  promise  was  by  a  writing,  signed  by  the  defendant, 
and  by  him  delivered  to  the  plaintiff.  It  is  then  averred,  that 
on  the  same  day  subscription  books  to  the  capital  stock  of  the 
company  were  opened,  of  which  the  defendant  had  notice.  The 
breach  is,  that  the  defendant  neglected  and  refused  to  subscribe 
an3rthing  to  the  capital  stock,  accompanied  by  an  averment  that 
the  subscription,  when  the  boc^s  were  opened,  was  due  and  payable 
before  the  commencement  of  the  suit,  and  although  notified  thereof, 
the  defendant  has  refused  to  pay  any  part  of  the  sum  of  the 
$3,000.  The  common  counts  are  added,  in  one  of  which  the  in- 
debtedness is  alleged  to  be  for  100  shares  of  the  stock  of  the  Pike 
County  Railroad,  before  that  time  bargained  and  sold  to  the  de- 
fendant. 

This  is  the  cause  of  action  as  set  forth  by  the  plaintiffs,  and  it  is 
claimed  by  them  that  they  are  entitled  to  recover  as  damages  the 
par  value  of  the  stock,  or  the  amount  of  calls  made  from  time  to 
time  upon  it,  and  which,  at  the  commencement  of  the  suit,  amounted 
to  fourteen  installments,  of  five  per  cent,  each,  making,  in  all, 
$2,100. 

This,  we  do  not  think,  is  a  fair  view  of  the  defendant's  liability 
upon  his  promise,  if  one  was  made  to  the  plaintiffs.  His  under- 
taking is  to  subscribe  a  certain  amount  of  stock  when  the  subscrip- 
tion books  should  be  opened.  This  promise  does  not  make  him  a* 
stockholder,  and,  as  such,  liable  to  calls.  The  company  has  parted 
with  no  stock  to  him,  and  can  only  claim  as  damages  the  actual 
loss  sustained  by  them  by  his  failure,  or  refusal  to  subscribe,  when 
he  was  notified  that  the  books  were  opened  for  such  purpose.  The 
company  has  the  stock  which  the  defendant  promised  to  take,  but 
did  not  take.  His  promise  is  like  any  other  promise  or  agree- 
ment to  purchase  any  specific  article  of  property.  If  the  property 
contracted  be  retained  by  the  vendor,  and  there  is  no  delivery  to 
the  purchaser,  or  offer  to  deliver,  the  damages  must  not  be  meas- 
ured by  the  value  of  the  property,  for  it  would  not  be  just,  in 
such  cases,  that  the  vendor  should  retain  the  property  and  recover 
also  the  value  of  it  from  the  promisor.  Some  damage  might  re- 
sult from  the  loss  of  a  bargain,  and  to  such  the  vendor  would  be 
entitled,  if  the  extent  could  be  established.  In  many  cases  they 
would  be  merely  nominal.  On  an  agreement  for  the  sale  and 
purchase  of  stocks,  and  a  refusal  by  the  purchaser  to  take  the 
stocks,  the  measure  of  damages,  ordinarily,  might  be  the  difference 
between  the  par  value  of  the  stocks  and  their  market  value,  or 
between  them  and  money.     As  well  argued  by  the  appellant,  the 
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defendant,  having  violated  his  p]:omise  by  failing  to  subscribe,  he 
has  acquired  no  right  to  stock,  nor  could  a  recovery  in  this  action 
entitle  him  to  become  a  stockholder.  The  company  retains  its 
stock,  and  the  defendant  his  mon^.  A  stock  certificate  of  $3,000 
would  represent  a  value  to  the  company  equivalent  to  so  much 
money,  and,  in  a  statement  of  their  liabilities,  this  would  appear 
against  the  company  as  so  much  held  by  the  stockholders,  for 
which  the  company  was  responsible.  If  there  is  no  actual  subscrip- 
tion, the  company  does  not  incur  this  liability.  *  *  * 
Reversed. 


IV.    Subscription  upon  Conditions. 

Taggart  v.  The  Western  Maryland  Ry.  Company. 

24  Maryland  Reports  563  (1866). 

Action  to  enforce  stock  subscriptions. 

Bowie,  C.  J.,  delivered  the  opinion  of  this  Court. 

The  general  assembly,  at  January  session,  1852,  incorporated 
"  The  Baltimore,  Carroll  and  Frederick  Railroad  Company,"  with  a 
clause  prescribing  certain  preliminaries  usually  observed  in  open- 
ing the  books  and  taking  subscriptions  for  stock,  prior  to  the  or- 
ganization of  a  company,  among  others,  the  prepayment  of  $1  per 
share  on  every  share  subscribed;  also,  requiring  the  road  therein 
contemplated  to  be  commenced  within  three  years  and  finished 
within  ten  from  the  passage  of  the  act,  otherwise  the  same  shouldf 
be  null  and  void.  Books  were  opened  by  the  commissioners,  the 
requisite  number  of  shares  subscribed,  a  board  of  directors  and  a 
president  were  elected  and  the  company  fully  organized. 

After  this  organization  the  appellant,  on  the  28th  of  April,  1853, 
subscribed  for  ten  shares,  in  one  of  the  subscription  books,  held 
by  Mr.  Johnson,  upon  the  terms  and  conditions  prescribed  therein 
and  the  charter,  with  this  condition  annexed :  "  Provided,  The  said 
contemplated  road  should  be  built  on  the  then  present  track  of 
the  then  existing  branch  to  '  Green  Spring,'  of  the  Baltimore  and 
Susquehanna  Railroad,"  but  did  not  pay  the  sum  of  $1  per  share, 
required  by  the  charter  to  be  paid  to  the  commissioners,  at  the 
time  of  subscribing. 

The  name  of  the  corporation  was  subsequently  changed,  by  act  of 
assembly,  to  that  of  "  The  Western  Maryland  Railroad  Company." 
The  defendant's  subscription,  with  others,  was  returned  to  the 
stockholders,  and  classified  among  the  conditional  subscriptions. 
The  construction  of  the  road  not  having  been  commenced  within 
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the  time  prescribed  by  the  original  charter,  the  act  of  1856,  ch.  289, 
was  passed,  waiving  all  claims  of  forfeiture,  by  reason  of  the 
company's  failure  to  comply  with  any  of  the  provisions  of  the 
act  of  incorporation,  and  allowing  six  years  for  the  commence- 
ment, and  twelve  from  the  passage  of  the  act  for  the  completion 
of  the  road. 

The  "  Green  Spring  "  branch  of  the  Baltimore  and  Susquehanna 
Railroad  was  adopted  by  the  appellee  on  the  31st  of  March,  1857, 
and  the  road  put  under  contract  for  construction.  No  calls  were 
made  for  payment  of  subscriptions  until  the  25th  of  June,  1857. 
The  appellee  never  indicated,  affirmatively,  any  intention  of  aban- 
doning the  work  of  the  appellant;  never  affirmatively  withdrew 
his  subscription,  or  attended  any  meeting  of  the  stockholders  or 
subscribers  to  the  stock. 

Several  calls  for  installments  having  been  made  and  refused, 
this  action  was  brought  on  the  ist  of  February,  1861.  The  prayers 
oflFered  by  the  plaintiff  (now  appellee),  and  granted  by  the  court, 
present  three  negative  propositions : 

1.  That  the  change  in  the  corporate  name  of  the  appellee  by  the 
act  of  1853,  ch.  37,  is  not  a  bar  to  the  present  action. 

2.  That  upon  the  finding  of  the  facts  therein  before  specified,  the 
non-payment  of  $1  per  share  by  the  defendant,  at  the  time  of  his 
supposed  subscription,  is  not  of  itself  a  bar  to  the  present  action. 

3.  That  the  failure  to  commence  the  work  within  three  years 
from  the  act  of  incorporation  (1852,  ch.  304),  the  act  of  1856, 
ch.  289,  being  duly  passed  and  accepted  by  the  stockholders  of  the 
plaintiff,  is  not  a  bar  to  this  suit. 

The  first  proposition  is  admitted,  but  the  second  and  third  propo- 
sitions are  specially  denied  by  the  prayers  of  the  defendant,  which 
-were  rejected  by  the  court,  and  constitute  the  ground  of  this  appeal. 

The  first  and  third  prayers  of  the  appellant  are  the  converse  of 
the  appellee's  second;  the  appellant's  second  prayer,  of  the  ap- 
pellee's third. 

The  learned  counsel  differ  as  to  the  range  of  the  first  and  third 
prayers.  The  appellee  contends  they  present  only  the  question  of 
the  effect  of  the  non-payment  of  the  cash  installment  of  $1  at 
the  time  of  the  subscribing;  on  the  other  hand,  it  is  insisted  they 
embrace  the  conditional  character  of  the  subscription,  and  the 
validity  of  such.  It  is  observable  that  these  prayers  refer  specifi- 
cally to  the  subscription,  in  the  following  terms:  "And  that  the 
defendant  made  the  subscription  offered  in  evidence  by  the  plain- 
tiff," etc.,  as  one  of  the  facts  upon  which  the  proposition  of  the  de- 
fendant was  based.    This  specific  reference  in  each  of  the  prayers 
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under  consideration  was  not  merely  introductory  to  the  other  facts 
connected  with  it,  but  called  for  an  examination  of  the  subscription 
Itself,  it's  character  and  conditions. 

The  subscription  of  the  appellant  is  not  set  out  in  terms  in  the 
bill  of  exceptions,  but  referred  to  as  a  conditional  subscription. 
In  the  narr.  and  appellee's  brief,  it  is  set  out  "  in  totidem  verbis/* 
as  thereinbefore  cited. 

Assimiing  that  the  evidence,  offered  by  the  plaintiff  (and  refused 
to  the  defendant  in  his  prayer),  corresponds  with  the  subscription 
set  out  in  the  narr,,  the  legal  sufficiency  of  such  subscription  was 
necessarily  brought  before  the  court  by  the  first  and  third  prayers 
of  the  defendant,  whether  the  right  of  action  depended  on  the 
prepayment  of  the  deposit  or  the  conditional  character  of  the 
subscription  itself.  The  supposed  contract  being  in  writing,  its 
validity  was  a  question  for  the  court,  and  however  the  latter  vie^' 
may  have  been  overlooked  in  the  discussion  of  the  former,  it  seems 
necessarily  involved  at  the  disposal  of  these  prayers. 

The  first  point  presented  by  the  prayers  arises  under  the  third 
section  of  the  act  of  1852,  ch.  304,  incorporatii^  the  appellee,  which 
directs  that  "  upon  every  subscription,  there  shall  be  paid  at  the 
time  of  subscribing,  to  the  company  or  their  agents,  appointed  to 
receive  such  subscription,  the  sum  of  $1  on  every  share  subscribed." 
As  there  are  other  cases  involving  the  construction  of  this  section, 
we  are  requested  to  interpret  it,  not  only  as  it  may  operate  upon 
the  facts  in  this  case,  but  upon  subscriptions  made  to  commissioners 
or  their  agents,  prior  to  the  organization  of  the  company.  It  is 
contended  that  this  clause  applies  peculiarly  and  solely  to  the  latter 
class  of  subscriptions,  as  to  which,  it  is  only  directory  and  not  in- 
dispensable. The  class  of  cases  maintaining  the  contrary,  it  is  in- 
sisted, originated  in  the  decision  of  the  case  of  Jenkins  v.  The 
Union  Turnpike  Company,  1  Caine's  Cases  in  Error,  86,  by  the 
Court  of  Errors  in  New  York,  which  was  contrary  to  the  better 
opinion  (as  it  said)  of  the  Supreme  Court  of  New  York,  and 
make  only  a  "suite  d' err  ears  "  The  defect  or  vice  of  the  original 
decision  is  not  pointed  out,  but  it  is  impeached  as  emanating  from 
a  court,  constituted  of  laymen,  as  well  as  lawyers,  and  of  less 
authority  than  the  tribunal  whose  decision  it  reviewed  and  re- 
versed. A  decision  not  universally  adopted,  but  questioned,  doubted 
and  overruled.  'We  are  invoked  not  to  follow  such  precedents, 
upon  a  mere  comparison  of  facts,  but  to  apply  the  judicial  mind 
to  a  consideration  of  the  principles  of  law  applicable  to  thenu 
With  the  earnest  exhortation  in  view,  we  have  examined  the  series 
oi  cases  referred  to,  and  will  concisely  state  the  result. 
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The  controlling  principle,  on  which  those  cases  are  founded  is, 
that  all  charters  or  acts  under  which  highways  are  erected,  and 
franchise  and  privileges  conferred,  are  deputations  of  public  power 
or  authority  to  be  strictly  construed.  The  subscription  for  stock 
must  be  founded  on  a  valid  consideration,  and  constitute  a  con- 
tract binding  on  both  parties  "  eo  instanti/'  The  promise  of  the 
subscriber  being  based  on  the  promise  or  expectation  of  becoming 
a  stockholder,  if  the  right  to  the  stock  is  not  consummated  by  pay- 
ment of  the  deposit,  the  obligation  to  pay  the  subscription  is  not 
binding. 

Chancellor  Lansing,  treating  the  act  under  which  the  subscription 
was  made  in  that  case  as  a  public  law,  the  provisions  of  which 
he  must  notice  officially,  whether  pleaded  or  not,  thus  defines  the 
duties  of  the  commissioners: 

'*  From  the  record  it  appears  that  commissioners  were  appointed 
by  the  statute  to  perform  certain  duties  particularly  described. 
They  were  to  receive  subscriptions  and  to  receive  for  the  benefit 
of  the  defendants  (in  error)  $10  on  each  share  of  the  stock  of 
their  company.  The  plaintiff  (in  error)  subscribed,  but  it  does  .not 
appear  that  he  paid.  At  the  time  these  steps  were  taken  the  corpo- 
ration described  in  the  act  was  not  in  existence.  It  was  incapable 
of  contracting.  The  acts  to  be  performed  by  the  commissioners 
were  merely  preparatory  to  its  creation.  To  give  effect  to  their 
acts,  their  power  must  be  strictly  pursued.  *  *  *  They  were 
directed  to  exact  from  the  persons  who  were  to  be  admitted  mem- 
bers of  the  corporation,  both  subscription  and  payment,  as  a  con- 
dition precedent  to  their  admissk)n.  If  they  omitted  either  to 
subscribe  or  to  pay,  they  did  not  come  within  the  terms  of  ad- 
mission."    r  Caine's  Cases  in  Error,  94. 

Tilghman,  C.  J.,  in  the  case  of  The  Hibernia  Turnpike  Company 
V.  Henderson,  8  Serg.  &  Rawle,  219  (which  was  a  subscription  to 
commissioners  before  the  organization  of  the  corporation),  enlarged 
upon  the  principles  of  public  policy,  which  required  a  rigid  adher- 
ence to  the  letter  of  the  law  and  strict  compliance  with  the  requisi- 
tion of  prepayment  in  all  subscriptions  made  to  commissioners. 
"If  persons  are  permitted  to  subscribe  without  the  previous  pay- 
ment of  $5'  a  share,  large  subscriptions  may  be  made,  which  could 
not  otherwise  have  been  made,  by  those  who  are  anxious  to  give 
a  direction  to  the  road,  which  may  benefit  themselves  at  the 
expense  of  the  public.  *  *  *  The  case  will  be  reduced  to 
this  simple  question:  Can  a  contract  be  enforced  in  a  court  of 
justice  which  was  made  in  violation  of  an  act  of  assembly?  It  is 
not  the  first  time  this  question  has  been  asked  in  this  court,  and 
it  has  received  but  one  answer:     It  can  not  be  enforced."     He 


540  Taggart  V,  Western  Maryland  Ry.  Co.      [chap,  vk 

refers  to  the  decision  of  the  Court  of  Errors  in  New  York,  i  Caine's 
Cases  in  Error,  as  settling  the  law  in  that  state. 

Gibson,  J.,  concurred,  replying  to  the  argument  that  prepayment 
was  a  condition  which  might  be  waived,  it  being  intended  only  for 
the  benefit  of  the  corporation.  He  asks,  "  What  was  the  con- 
sideration for  the  charter?  Undoubtedly  the  benefit  which  was 
expected  to  result  to  the  public,  not  the  profit  that  might  be  made 
by  the  stockholders.  The  state,  therefore,  was  a  party,  and  had  an 
interest  in  preventing  the  scheme  from  being  turned  into  a  bubble," 
etc.,  Hihernia  Turnpike  Co,  v.  Henderson,  8  Serg.  &  R.,  p.  225. 
"  The  design  of  the  deposit  was  to  prevent  the  subscription  list 
from  being  filled  with  the  names  of  nominal  stockholders  and  the 
creatures  of  others,"  p.  226. 

"  Every  contract,  where  the  consideration  is  promise  —  for 
promises  must  be  obligatory  on  both  parties,  or  both  will  be  at 
liberty  to  recede  —  and  the  promise  which  is  the  consideration  of 
that  on  which  the  action  is  brought,  must  be  such  as  the  plaintiff 
had  power  by  law  to  perform.  I  do  not  say  there  was  an  express 
promise  here  that  the  defendant  should  enjoy  the  rights  and  privi- 
leges of  a  corporator;  but  certainly  that  was  understood  as  being 
the  consideration  on  which  he  subscribed.  But  the  company  could 
introduce  no  one  as  a  member  in  any  other  way  than  that  pointed 
out  in  the  act  of  incorporation,"  p.  227 ;  *'  if  they  could,  it  would 
be  requisite  that  the  defendant's  title  should  have  been  good  when 
he  subscribed ;  otherwise  the  contract  would  be  without  mutuality : 
and  if  he  acquired  no  right  which  he  could  enforce  against  the 
will  of  the  plaintiffs,  he  incurred  no  responsibility,"  p.  228. 

In  Crocker  v.  Crane,  21  Wend.  211,  the  question  being  whether 
the  commissioners,  appointed  to  open  books  to  receive  subscriptions, 
were  authorized  to  receive  checks  of  subscribers  in  payment  of  the 
sum  required  to  be  paid  at  the  time  of  subscription,  Cowan,  J., 
said :  "  I  am,  therefore,  strongly  inclined  to  the  opinion  that  the 
check  in  question  was  void,  as  contrary  to  the  policy  of  the  statute. 
Nor  can  there  be  any  doubt,  I  imagine,  that  the  contemplated  corpo- 
ration, if  I  am  right  as  to  the  facts,  failed  of  going  into  existence 
for  want  of  the  proper  payments  as  a  condition  precedent."  Such 
is  the  doctrine  laid  down  by  Chancellor  Lansing,  in  Jenkins  v. 
Union  Turnpike  Company,  i  Caine's  Cases  in  Error,  94,  and  recog- 
nized by  this  court  in  Goshen  Turnpike  Co.  v.  Hurtin,  9  Johns. 
Rep.  217,  and  Highland  Turnpike  Co,  v.  McKean,  ii  Johns.  Rep. 
98 ;  Dutchess  Cotton  Manfy  v.  Davis,  14  Johns.  Rep.  238. 

These  cases  eo  further:  each  subscriber  must  pay  as  a  condition 
to  his  own  liability  attaching.  Payment  was  a  requisite  which  the 
commissioners  could  not  waive.    Starr  v.  Scott,  8  Conn.  Rep.  483. 
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The  case  in  21  Vt.  Rep.  30,  cited  by  the  appellee,  to  the  con- 
trary, has  several  peculiar  features  which  distinguish  it  from  the 
class  of  cases  requiring  prepayment  of  the  deposit,  as  essential 
to  the  contract.  The  defendant,  in  that  case,  was  one  of  the  orig- 
inal associators,  and  had  signed  an  instrument  prior  to  the  act 
of  incorporation,  by  which  the  subscribers  agreed  to  take,  and 
did  take,  the  number  of  shares  affixed  to  their  respective  names. 
The  defendant  subscribed  for  fifty  shares  of  the  stock.  The  note 
in  question  was  given  for  the  first  $5  payable  on  each  respective 
share,  which  was  received  in  settlement  of  the  first  installment; 
by  the  subscription  paper  it  appears  there  were  several  subscribers 
for  stock  prior  to  the  defendant,  and  by  the  act  of  incorporation 
each  subscriber  per  se  became  a  corporator. 

These  facts  were  deemed  sufficient  to  show  the  corporation  was 
"in  esse  at  the  time  of  taking  the  note,  and  capable  of  taking  the 
promise  through  their  agents,  the  commissioners."  Upon  all  these 
peculiar  circumstances,  it  was  held  the  action  on  the  note  was 
maintainable. 

The  learned  judge  delivering  the  opinion  of  the  court,  though 
questioning  whether  the  opinion  of  the  Supreme  Court  or  Court 
of  Errors,  in  the  case  i  Caine's  Cases,  86,  was  the  better  opinion, 
distinguishes  that  case  from  the  one  under  his  consideration. 

The  case  in  16  B.  Monroe,  5,  declaring  prepayment  of  the  de- 
posit to  the  commissioners,  is  not  essential  to  the  validity  of  the 
subscription,  presents  the  anomaly  of  a  decision  founded  on  a  case 
previously  and  notoriously  reversed  without  apparent  knowledge 
of  the  reversal.  The  judge  in  delivering  the  opinion  says :  "  The 
decision  of  the  court  in  the  case  of  the  Union  Turnpike  Company  v. 
Jenkins,  1  Caine's  Rep.  381,  sustains  the  views  expressed  in  this 
opinion,  and  it  is  only  the  opinion  of  the  dissenting  judge  that  is 
cited  in  Angell  &  Ames  on  Corporations,  and  referred  to  by  the 
counsel  for  the  appellants."  He  seems  wholly  unaware  that  the 
opinion  of  the  dissenting  judge  had  been  affirmed  by  the  Court  of 
Errors,  and  that  of  the  majority  of  the  Supreme  Court  on  which 
he  relied,  overruled.     *    *    * 

It  would  appear  from  this  comparison  of  the  cases  cited,  that 
Jenkins  v.  The  Union  Turnpike  Company,  1  Caine's  Cases,  86,  has 
not  been  overruled,  or  abandoned  in  principle,  in  succeeding  cases 
within  the  same  category ;  but  it  has  been  questioned,  criticised  and 
departed  from,  where  the  facts  would  warrant  a  departure. 

It  is  still  recognized  as  a  leading  case,  not  only  in  the  State  of 
New  York,  but  in  several  other  states,  with  such  weight  of  author- 
ity and  reason  as  commands  our  respect  in  similar  cases. 
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If  not  expressly  adopted  in  this  state,  it  has  been  referred  to  in 
terms  which  recognized  the  principles  on  which  it  was  decided  as 
properly  applied  under  the  circumstances. 

In  the  case  of  Elysmlle  Manufacturing  Co,  v.  Okisko  Company 
it  was  objected  that  the  appellant  had  no  power  under  its  charter  to 
subscribe  to  the  stock  of  the  appellee,  and  if  it  had,  the  one  before 
the  court  was  not  binding,  because  at  the  time  of  the  subscription, 
the  cash  payment  was  not  made.  In  support  of  tiie  latter  proposi- 
tion the  case  i  Caine's  Rep.  381  was  relied  on.  This  court  said 
that  case  is  clearly  distinguishable  from  the  one  before  us.  There, 
no  payment  was  made  either  at  the  time  of  subscription  or  there- 
after by  the  person  whom  it  was  attempted  to  make  responsible  on 
his  subscription,  while  here  the  whole  amount  of  the  subscription 
was  paid ;  in  other  words,  it  is  a  completely  executed  contract.  In 
the  case  referred  to,  the  court  evidently  founded  their  decision  on 
the  want  of  mutuality.  "  The  subscriber,  not  having  paid  in  con- 
formity with  the  authorized  terms  of  the  subscription,  could  not 
have  compelled  the  transfer  of  the  stock  to  himself,  he  not  having 
in  any  way,  in  part  or  in  whole,  performed  the  contract."  5  Md. 
Rep.  159. 

The  preponderance  of  authority  in  favor  of  a  strict  ccwnpliance 
with  the  provisions  of  the  charter,  in  cases  of  subscription,  prior  to 
the  organization  of  the  company,  is  such  as  is  not  to  be  disregarded. 
This  court  has  said,  "  there  is  no  doubt  that  in  general  a  strict 
compliance  must  be  shown  with  the  provisions  of  the  charter,  but 
in  some  cases  a  compliance  will  be  presumed  and  in  others  it  may 
be  waived."  16  Md.  Rep.  444.  The  distinction  between  subscrip- 
tions prior  and  subsequent  to  organization  is  clearly  recognized  in 
9  Md.  Rep.  568,  in  this  language: 

"  Commissioners  are  appointed  to  receive  subscriptions  to  stock 
for  the  purpose  of  giving  the  subscribers  a  right  to  organize  as  a 
corporation  under  the  charter.  So  soon,  however,  as  the  organiza- 
tion takes  place,  the  authority  of  the  commissioners  ceases ;  and  all 
corporate  powers  conferred  by  the  charter,  vest  in  the  body  politic. 
Such,  at  least,  is  the  general  rule,  applying  in  every  case  where  there 
is  no  special  provision  to  the  contrary.  It  was  further  held,  that  in 
that  case  there  were  no  provisions  requiring  the  corporation  after 
organization,  to  have  subscriptions  taken  by  commissioners  and  in 
.  no  other  mode." 

Hence,  in  this  case  the  corporation  being  organized  by  the  sub- 
scription of  the  necessary  proportion  of  stock,  and  election  of 
officers,  succeeded  to  the  power  previously  vested  in  the  commis- 
sioners, to  sell  and  dispose  of  the  remaining  shares,  without  regard 
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to  the  conditions  imposed  on  them.  The  act  of  the  agent  taking 
the  subscription,  being  recognized  by  the  corplbration  by  receiving 
and  registering  the  subscription,  among  the  conditional  subscrip- 
tions, was  equivalent  to  a  previous  appointment  of  the  agent  for 
that  purpose. 

The  objection  that  the  subscription  was  void  because  conditional 
and  contrary  to  public  policy  is  strongly  supported  by  the  authority 
cited  by  the  appellant,  i  Hill,  518;  18  Barbour,  318.  But  these 
cases  turn  upon  the  provisions  of  the  local  statutes,  and  the  sub- 
scriptions were  made  to  commissioners  prior  to  the  formation  of 
the  companies,  for  the  most  part.  The  first  ground  upon  which  the 
validity  of  conditional  subscriptions  has  been  impeached  in  the 
cases  before  cited,  viz.,  that  a  contract  to  be  binding  must  be  "  con- 
current and  obligatory  upon  each  at  the  same  time  "  (as  decided 
in  18  Barb.  318,  supra,  and  21  Wend.  139)  has  been  in  more  recent 
cases  abandoned,  and  it  is  said  that  such  a  subscription  is  a  con- 
tinuing oflfer  until  withdrawn. 

But  when  the  offer  was  accepted  the  minds  of  the  parties  met, 
and  the  contract  was  complete.  There  was  then  the  meeting  of  the 
minds  of  the  parties,  which  constitutes  and  is  the  definition  of  a 
contract.  The  acceptance  by  the  plaintiff  constituted  a  sufficient 
legal  consideration  for  the  engagement  on  the  part  of  the  defend- 
ants. There  was  then  nothing  wanting  in  order  to  perfect  a  valid 
contract  on  the  part  of  the  defendants.  It  was  precisely  the  same 
as  if  the  parties  had  met  at  the.  time  of  the  acceptance,  and  the 
offer  had  then  been  made  and  accepted,  and  the  bargain  completed 
at  once.  Boston  &  Maine  R.  v.  Bartlett,  3  Cush.  227;  Conn.  & 
Pass.  R.  V.  Baily,  24  Vt.  Rep.  478;  Troy  Academy  v.  Nelson,  24 
Vt.  Rep.  189. 

The  second  objection,  that  conditional  subscriptions  are  contrary 
to  public  policy,  is  said  to  be  peculiar  to  New  York,  and  not  fol- 
lowed in  other  states.  Vide  Pierce  on  Railways,  p.  71.  In  15  B. 
Monroe,  235,  the  court  finds  the  power  of  the  corporation  to  accept 
such  conditional  subscriptions  under  the  clause  of  the  charter  of 
the  company  in  that  case,  authorizing  the  president  and  directors 
to  dispose  of  their  unsubscribed  stock  for  the  benefit  of  the  com- 
pany, and  declares  it  does  not  seem  to  be  prohibited  by  sound 
policy;  that  such  construction  is  sanctioned  by  general  usage  under 
similar  provisions  in  other  charters.  Vide  also,  16  B.  Monroe, 
364,  to  the  same  effect.  This  conclusion  seems  to  follow  neces- 
sarily, from  the  doctrine  that  a  conditional  subscription  is  but  a 
continuing  offer,  which  is  final  and  absolute  when  accepted;  all 
subscriptions  becoming  thus  ultimately  unconditional  and  absolute. 
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If  the  corporation  after  organization  may  dispose  of  their  stock 
without  limitation,  except  so  far  as  expressly  restrained  by  their 
charter,  and  a  conditional  agreement  when  accepted  is  equivalent 
to  an  absolute  contract,  it  would  seem  a  necessary  consequence 
that  all  contracts  for  stock  in  consideration  of  a  particular  location, 
when  complied  with  by  the  company,  would  be  as  binding  on 
both  parties  as  if  the  contract  had  been  absolute  and  unconditional. 
For  however  adverse  to  public  policy  such  conditions  prior  to  the 
formation  of  the  corporation,  the  location  and  construction  of  the 
road  is  the  peculiar  province  and  duty  of  the  president  and  di- 
rectors, and  a  contract  made  by  them  in  execution  of  their  corpo- 
rate power  must  be  presumed  to  be  made  in  promotion  of  the 
public  interest,  unless  shown  to  the  contrary.    *    *    * 

Judgment  affirmed. 


Boyd  v.  Peach  Bottom  Railway  Co. 

90  Penn,  State  Reports  169  (1879). 

Error  to  the  Court  of  Common  Pleas  of  Lancaster  county. 

Assumpsit  by  the  Peach  Bottom  Railway  Co.  v.  Samuel  Boyd, 
on  a  subscription  to  the  capital  stock  of  said  company.  The  com- 
pany was  incorporated  by  the  act  of  March  24,  1868,  with  all  the 
powers  and  subject  to  all  the  restrictions  prescribed  by  the  act 
regulating  railroads,  enacted  February  19,  1849.  The  proviso  to 
the  first  section  of  the  latter  act  is  as  follows: 

"  Provided,  always,  That  no  subscription  for  such  stock  shall  be 

valid  unless  the  party  or  parties  making  the  same  shall,  at  the 

time  of  subscribing,  pay  to  the  said  commissioner  $5  on  each  and 

every  share  subscribed,  for  the  use  of  the  company.'* 

Commissioners  were  named  in  the  act  of  incorporation  to  open 

books,   receive  subscriptions  and  organize  the  company.     At  the 

trial  the  plaintiff  offered  in  evidence  a  subscription  book,  in  form 

as  follows: 

"  We,  the  undersigned,  agree  with  one  and  another  and  bind  our- 
selves, our  heirs,  executors  and  administrators  to  the  Peach  Bottom 
Railroad  Company  to  the  number  of  shares  of  stock  set  opposite 
our  respective  names  in  the  capital  stock  of  said  company,  provided 
the  road  be  constructed  upon  what  is  known  as  the  Northern  route, 
connecting  with  Philadelphia  and  Baltimore  Central  Railroad  at 
Oxford,  Chester  county,  and  passing  near  Hopewell.  Pine  Grove, 
White  Rock,  King's  Bridge,  Smedley's  Mill,  Centreville,  Chestnut 
Level  and  along  Fishing  creek  to  it^  mouth,  and  provided  these 
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subscriptions  be  spent  on  the  east  side  of  the  Susquehanna  river. 
*    *    *    Samuel  Boyd,  two  shares." 

There  was  no  evidence  to  show  that  the  defendant  had  signed  his 
name  thereto.     The  signature  produced  was  in  ink. 

John  A.  Alexander,  the  treasurer  of  the  company,  called  by  the 
plaintiff,  testified :  "  The  name,  as  it  first  appeared  there,  was  in 
lead  pencil ;  there  was  a  number  of  names  written  in  lead  pencil,  and 
they  were  becoming  defaced  by  carrying  the  book  in  my  pocket, 
and  I  afterward  wrote  them  in  ink  over  the  pencil  marks."  He 
further  said :  "  I  went  to  Mr.  Boyd's  on  the  29th  of  October, 
1870,  and  told  him  that,  to  secure  our  letters-patent,  it  was  neces- 
sary for  the  commissioners  to  certify  to  the  governor  that  ten 
per  cent,  of  the  subscriptions  were  paid  in ;  that  we,  not  collecting 
any  money,  and,  as  the  work  had  not  yet  begun,  were  taking  de- 
mand notes;  Mr.  Boyd  gave  me  his  demand  note  for  ten  per  cent, 
of  his  two  shares  of  stock,  and  I  gave  him  a  receipt  for  the  same. 

This  note  was  delivered,  by  Mr.  Alexander,  to  the  commissioners, 
and  they  afterward  certified  to  the  governor  a  list  of  subscribers, 
including  the  name  of  Samuel  Boyd  for  two  shares.  Letters-patent 
were  issued  to  the  company,  in  which  he  appeared  for  two  shares. 
Whether  Samuel  Boyd  wrote  the  lead  pencil  name  or  not  was  not 
shown. 

He  never  paid  any  money  on  this  alleged  subscription,  nor  did  he 
ever  pay  said  note  or  any  part  of  it.  The  subscription  produced 
contained  a  condition  that  the  road  should  be  built  on  a  particular 
route.  It  was  not  built  on  this  route,  but  on  an  entirely  different 
one.  The  original  route  would  have  been  of  great  advantage  to 
Boyd,  while  the  one  on  which  the  road  was  built  was  of  no  benefit 
to  him. 

The  defendants  offered  no  evidence,  but  asked  for  a  nonsuit, 
which  the  court,  Patterson,  J.,  refused  and  directed  a  verdict  for 
plaintiff.  The  defendant  took  this  writ,  alleging  that  the  court 
erred:  First,  in  overruling  the  motion  for  a  nonsuit,  and,  second, 
in  directing  the  jury  to  find  for  plaintiff. 

Mr.  Justice  Sterrett  delivered  the  opinion  of  the  court  *    *    *. 

The  commissioners  appointed  to  open  books  and  receive  sub- 
scriptions to  the  capital  stock  of  the  defendant  in  error  were  public 
agents,  clothed  with  limited  powers  and  duties  of  a  purely  minis- 
terial character,  clearly  defined  by  law.  By  the  act  of  March  24, 
1868,  incorporating  the  company,  it  was  invested  with  all  the  pow- 
ers, and  made  subject  to  all  the  provisions  and  restrictions  pre- 
scribed by  the  general  act  of  1849,  regulating  railroad  companies. 
One  of  these  provisions  is  that  no  subscription  shall  be  valid  unless 

35 


546  Boyd  v.  Vilkcsl  Bottom  Railway  Co.       [chap.vi. 

the  party  making  the  same  shall,  at  the  time  of  subscribing,  pay  the 
commissioners  $5  on  each  and  every  share,  for  the  use  of  the 
company.  The  language  is  plain  and  emphatic,  and  the  manifest 
object  of  the  requirement  was  to  protect  the  public  against  fictitious 
corporations,  with  capital  stock  subscribed  perhaps  by  irresponsible 
persons,  and  not  a  dollar  thereof  paid  or  intended  to  be  paid  in. 
The  commissioners,  acting  as  ministerial  agents  of  the  public,  be- 
fore the  issuing  of  letters-patent,  had  no  authority  whatever  to  dis- 
pense with  the  actual  payment  of  the  required  sum.  Giving  a 
note  for  the  amount  was  not  payment  within  the  meaning  of  the 
law.  In  Leighty  v.  The  Turnpike  Co,,  14  S.  &  R.  434,  under  a 
similar  charter,  it  was  held  that  actual  payment  in  money  was  re- 
quired. The  doctrine  of  that  case,  for  reasons  given  at  length  in 
the  opinion,  is  sound,  and  should  be  adhered  to.  A  demand  note, 
such  as  was  given  by  the  plaintiff  in  error  in  this  case,  is  not 
money;  it  is  only  a  promise  to  pay  money  at  a  future  time,  and 
perhaps  may  never  be  complied  with. 

The  testimony  was  quite  sufficient  to  establish  the  fact  of  de- 
fendant's subscription,  on  which  the  suit  was  based.  Afterward, 
when  the  book  was  presented  to  him  by  Mr.  Alexander,  he  im- 
pliedly d-dmitted  the  subscription,  by  giving  his  note  for  the  ten  per 
cent,  which  should  have  been  paid  in  cash,  but  this  was  before  the 
letters-patent  were  obtained. 

The  conditional  feature  of  the  subscription  furnished  no  ground 
of  defense.  It  is  scarcely  necessary  to  repeat  what  has  been  so 
often  said  that  a  subscription  to  the  stock  of  a  public  corporation, 
made  before  letters-patent  are  issued  and  an  organization  effected, 
must  be  considered  absolute  and  unqualified,  and  any  oonditicm 
attached  thereto  void.  Commissioners  have  no  authority  to  receive 
conditional  subscriptions.  If  they  do,  the  subscription  itself  is 
valid  and  binding,  and  the  condition  null  and  void.  Caley  v.  The 
Railroad  Co,,  30  P.  F.  Smith,  367. 

The  only  available  defense  presented  in  the  court  below  was 
the  non-payment  of  the  ten  per  cent,  required  by  the  act;  and  it 
was  technical,  rather  than  meritorious.  Aside  from  making  the 
subscription,  in  the  first  instance,  and  afterward  giving  his  note 
for  the  ten  per  cent,  when  called  on  by  the  collector,  the  plaintiff 
in  error  appears  to  have  been  entirely  passive.  If  he  had  acted 
as  commissioner  or  director,  or  participated  in  stockholders'  meet- 
ing, or  performed  any  act  recognizing  his  membership  of  the  com- 
pany, or  tending  to  fasten  liability  on  other  subscribers,  he  should 
be  held  to  the  pa3anent  of  his  subscription,  notwithstanding  the 
failure  of  the  commissioners  to  exact  the  payment  required  by 
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law  to  make  it  valid  and  binding;  but  he  appears  to  have  stood 
aloof  and  did  nothing,  by  which  he  was  estopped  from  insisting 
on  the  technical  defense  which  he  has  seen  fit  to  interpose.  Legally, 
he  is  entitled  to  the  benefit  of  it;  and  the  second  and  third  assign- 
ments of  error  must  be  sustained. 
Judgment  reversed. 


Armstrong  v.  Karshner.^ 

47  Ohio  State  Reports  276  (i^Qo). 

Action  to  enforce  payment  of  a  subscription  for  construction 
of  the  railroad  mentioned  in  the  subscription.  The  subscription 
had  been  assigned  to  the  plaintiff  Karshner,  and  was  as  follows : 

"We,  the  undersigned,  agree  to  pay  the  number  of  shares  an- 
nexed to  our  respective  names,  of  fifty  dollars  each,  to  the  capital 
stock  of  the  Cincinnati,  Hocking  Valley  and  Huntington  Railway 
Company,  and  we  hereby  bind  ourselves  our  heirs,  executors  or 
administrators  to  pay  the  same  to  the  authorized  agent  of  said 
company;  but  it  is  expressly  provided  as  follows:  That  no  part 
of  said  subscription  shall  be  due  until  a  railroad  track  shall  be  laid 
ready  for  the  running  of  cars  from  some  point  of  the  Scioto  Valley 
Railroad  to  a  point  at  or  near  Adelphi,  in  Ross  county,  and  when 
said  railroad  track  is  so  laid,  we,  the  undersigned,  mutually  agree 
that  we  will  each,  on  demand,  pay  the  amounts  set  opposite  our 
respective  names  to  such  authorized  agent  of  said  company  in  full 
payment  for  such  shares  of  capital  stock.    *    *    * 

"  It  is  distinctly  agreed  and  understood  thdt  all  the  within  stock 
subscriptions  are  binding,  providing  the  road  is  built  on  the  north 
of  Adelphi,  otherwise  they  are  void. 

"  Ten  shares,  $50  each,  $500.  Milton  Armstrong." 

Williams,  j.  ♦  *  *  fhe  principal  question  in  the  case  arises 
from  the  second  defense,  the  substance  of  which  is,  that  the  de- 
fendant's subscription  is  a  conditional  one,  and,  at  the  time  it  was 
made,  the  capital  stock  of  the  company  had  been  increased,  and 
actual  bona  Me  subscriptions  to  the  amount  of  20  per  centum  of 
the  capital  stock,  so  increased,  had  not  then  been  obtained,  nor 
had  10  per  centum  of  such  capital  stock  been  expended  in  the 
construction  of  the  road. 

The  claim  is,  that  the  railroad  company  had  no  corporate  power 
to  receive  the  defendant's  subscription,  because  it  had  not  then 
obtained  unconditional  subscriptions  to  the  amount  of  20  per 
centum  of  its  capital  stock,  or  expended  10  per  centum  of  its  au- 
thorized  capital  in   the  construction  of  its  road.     This  claim  is 

'Facts  condensed. 
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based  upon  section  3298  of  the  Revised  Statutes,  which  provides: 
"  The  directors  of  a  company  which  has  expended  in  the  construc- 
tion of  its  road  10  per  centum  of  its  authorized  capital  and  has 
obtained  actual  bona  Me  subscriptions  to  its  capital  stock  to  the 
amount  of  at  least  20  per  centum  thereof,  may  receive  subscriptions 
to  its  capita!  stock,  payable  in  such  installments,  dependent  upon  the 
completion  of  the  whole  or  any  part  of  its  road  so  that  cars  may 
pass  over  the  same,  as  its  directors  may  deem  expedient,  and  upon 
full  payment  thereof  may  issue  certificates  of  stock  therefor." 

Unless  restjrained  by  statute,  corporations  may  receive  con- 
ditional subscriptions  to  their  stock,  at  any  time  after  their  actual 
incorporation.  "A  conditional  subscription  to  stock,  taken  and 
accepted  by  a  corporation  after  its  incorporation,  is  legal  by  the 
common  law  of  all  the  states."  Cook  on  Stock  and  Stockholders, 
§  82.  And  it  is  said  by  White,  J.,  in  Ashtabula  and  New  Lisbon  R. 
Co,  V.  Smith,  15  Ohio  St.  336,  that,  "  Except  in  New  York,  con- 
ditional subscriptions,  in  the  absence  of  a  special  prohibition,  so 
far  as  we  have  observed,  have  been  sustained,  as  authorized,  and 
not  in  conflict  with  public  policy." 

No  special  prohibition  is  found  in  section  3298  against  a  rail- 
road corporation  receiving  conditional  subscriptions.  The  most 
that  can  be  claimed  from  the  section  is  that,  it  having  specified  the 
cases  in  which  such  conditional  subscription  may  be  received,  there 
is  want  of  authority  to  receive  them  otherwise  than  as  therein 
provided.  If  this  be  admitted,  does  it  necessarily  follow  that  a 
subscription  not  in  all  respects  in  conformity  to  the  statute  may 
not  be  enforced?  "The  rule  seems  well  established,"  says  Boyn- 
ton,  J.,  in  Hays  v.  Galena  Gaslight  and  Coal  Co.,  29  Ohio  St.  340, 
"that  where  a  contract  has  been  executed  and  fully  performed, 
on  the  part  either  of  the  corporation  or  of  the  other  contracting 
party,  neither  will  be  permitted  to  insist  that  the  contract  and  such 
performance  by  one  party  were  not  within  the  corporate  power  of 
the  company." 

Generally,  after  the  acceptance  by  the  corporation  of  a  con- 
ditional subscription  which  it  is  authorized  to  take,  the  subscriber 
is  bound  until  performance  of  the  condition  to  await  such  perform- 
ance ;  he  can  not  withdraw  the  subscription  unless  the  performance 
is  unreasonably  delayed.  Cook  on  Stock  and  Stockholders,  §  84. 
But  a  conditional  subscription,  which  is  not  a  present  valid  con- 
tract, may  be  a  continuing  offer  to  subscribe  upon  the  specified 
conditions,  and  when  those  conditions  are  performed,  if  the  offer 
be  not  before  withdrawn  it  may  then  become  an  absolute  and  un- 
conditional subscription.     The  difference  between  the  two  classes 
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of  subscriptions  is  that  the  former  becomes  binding  when  accepted, 
and  the  latter  only  when  the  condition  is  performed,  and  it  may, 
at  any  time  before  then,  be  withdrawn.  If  not  so  withdrawn,  it 
becomes  an  absolute  subscription.  In  Ashtabula  and  New  Lisbon 
R.  Co.  r.  Smith,  supra,  White,  J.,  speaking  of  the  conditional  sub- 
scription to  the  capital  stock  of  the  railroad  company  involved  in 
that  case,  and  the  effect  of  the  performance  of  the  conditions  by 
the  company,  said :  "  The  subscription  was  designed  as,  and  was 
in  fact,  a  standing  or  continuing  proposition,  upon  which  the 
plaintiff  was  not  expected  to  act  until  the  time  arrived  for  the 
final  location  of  its  road.  Having  been  delivered  for  this  purpose, 
and  acted  on  by  the  plaintiff,  after  the  condition  has  been  com- 
plied with,  it  became  an  absolute  subscription."  In  the  case  of 
The  Mansfield  Coldwater  and  Lake  Michigan  R,  Co.  v.  Stout,  26 
Ohio  St.  254,  it  is  said  by  Mcllvaine,  J. :  "  There  has  been  some 
contention  whether  the  instrument  sued  on  is  to  be  regarded  as  a 
subscription  of  stock,  subject  to  a  condition  precedent,  or  as  a 
mere  offer  to  subscribe,  when  the  conditions  named  might  be  per- 
formed. This  question  we  deem  to  be  immaterial  in  this  case, 
as  there  is  no  pretense  that  the  offer,  if  a  mere  offer  it  be,  was 
at  any  time  withdrawn.  The  important  question  is,  have  the  con- 
ditions been  performed?" 

The  conditions  expressed  in  the  defendant's  subscription,  it  is 
alleged  in  the  petition,  were  fully  performed,  and  upon  this  no 
issue  is  raised  by  the  answer.  If  it  be  conceded,  therefore,  that 
the  instrument  executed  by  the  defendant  was  not,  by  reason  of 
the  provisions  of  the  statute,  a  valid  and  binding  subscription  to 
the  capital  stock  when  subscribed  and  delivered  to  the  company, 
it  was,  at  least,  a  continuing  offer  to  pay  the  amount  stipulated  upon 
the  performance  of  the  conditions  therein  specified;  and,  while  the 
defendant  at  any  time  before  such  performance  might  have  with- 
drawn his  offer,  he  did  not,  and  the  conditions  having  been  fully 
complied  with  by  the  railroad  company,  he  can  not  now,  we  think, 
defend  against  the  payment  of  the  subscription  on  that  ground  that 
the  company  was  without  corporate  authority  to  receive  it.  It  is  not 
important  whether  the  subscription  is  enforced  on  the  ground  that 
on  the  performance  of  the  conditions  it  became  an  unconditional 
subscription,  or  on  the  ground  of  estoppel.  The  legal  result  is  the 
same. 
Affirmed. 
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Webb  v.  The  Baltimore  and  Eastern  Shore  Ry.  Co. 

77  Maryland  Reports  92  (1893). 

Appeal  from  the  Circuit  Court  of  Dorchester  county. 

The  case  is  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Robinson,  Bryan, 
Fowler,  Page,  McSherry  and  Briscoe,  JJ. 

Alvey,  C.  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  recover  of  the  defendant  for  certain 
stock  subscribed  in  the  plaintiff  company.  The  declaration  contains 
several  of  the  common  indebitatus  counts,  but  the  fifth  count  is 
special,  and  it  alleges  that  the  defendant  subscribed  for  and  agreed 
to  take  twenty  shares  of  the  capital  stock  of  the  plaintiff  company, 
and  to  pay  $1,000  therefor  on  the  completion  of  the  railroad  of  the 
company  to  the  town  of  Vienna,  Md.,  and  that,  although  the  said 
railroad  has  long  since  been  completed  to  the  said  town  of  Vienna, 
and  that  the  said  subscription  is  due  and  demandable,  the  defend- 
ant has  not  paid  the  same,  or  any  part  thereof.  By  the  pleas,  the 
defendant  denied  the  legal  existence  of  the  contract  alleged,  or 
that  he  was  in  any  manner  bound  thereby. 

The  questions  presented  on  this  appeal  are  simply  as  to  the  ad- 
missibility of  evidence  and  are  presented  by  two  bills  of  exception 
taken  by  the  defendant. 

At  the  trial  it  was  admitted  that  the  plaintiff  was  a  corporation, 
duly  organized  and  existing  under  the  laws  of  the  state,  and  that 
the  plaintiff  had  constructed  its  railroad  from  Easton  Bay,  in  Tal- 
bot county,  to  the  town  of  Vienna,  in  Dorchester  county,  before 
the  1st  of  January,  1891 ;  and  that,  in  the  construction  of  its  road 
the  plaintiff  had  expended  large  sums  of  money,  and  created  a  large 
indebtedness,  still  outstanding  at  the  time  of  this  suit  brought,  to 
wit,  the  I2th  day  of  August,  1891.  It  was  also  admitted  that  be- 
fore this  was  brought,  the  defendant  received  from  the  secretary 
of  the  plaintiff,  a  letter  calling  on  him  to  pay  the  money  allied 
to  be  due  on  the  stock,  and,  further,  that  before  the  bringing  of 
this  suit  neither  the  plaintiff,  nor  any  one  on  its  behalf,  ever  offered 
or  tendered  the  certificates  for  the  stock  subscribed  for  by  the 
defendant.  The  plaintiff  then  offered  in  evidence  a  subscription 
book,  purporting  to  be  a  subscription  book  for  the  stock  of  the 
plaintiff,  and  proved  by  an  agent  of  the  company,  to  whom  the 
book  had  been  intrusted  to  procure  subscriptions,  that  it  was  the 
subscription  book  of  the  plaintiff,  and  that  the  entry  in  that  book, 
to  which  the  name  of  the  defendant  was  subscribed,  was  made 
and  signed  by  the  defendant.  In  that  book  there  is  this  heading: 
"  We,  the  undersigned,  agree  to  subscribe  to  and  pay.  for  the  num- 
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ber  of  shares  of  the  capital  stock  of  the  Baltimore  and  Eastern 
Shore  Railroad  Company,  set  opposite  our  names,  provided  the 
said  road  shall  be  built  on  the  Vienna  route;  said  shares  of  stock 
to  be  of  the  par  value  of  $50,  and  the  same  to  be  paid  for  on 
instalbnents  of  twenty  per  cent,  as  any  ten  miles  of  road  are  com- 
pleted." This  heading  had  appended  to  it  about  sixty  signatures; 
and  then  follows  this  entry: 

"I  hereby  agree  to  take  twenty  shares  of  the  Baltimore  and 
Eastern  Shore  Railroad  Company  stock  when  completed  to  Vienna. 

"$1,000.00.  Albert  Webb." 

To  the  oflFer  of  this  subscription  book,  with  the  entry  therein 
signed  by  the  defendant,  the  latter  objected,  and  in  support  of  his 
objection  has  assigned  several  grounds:  First,  that  there  was  no 
evidence  of  a  tender  of  certificates  of  stock  to  the  defendant,  and 
that  this  suit  could  not  be  maintained  without  such  tender,  and 
that  the  subscription  was  invalid  because  the  statutory  installment 
was  not  paid.  Secondly,  that  there  was  no  contract  of  a  present 
subscription  for  stock,  but,  at  most,  nothing  more  than  a  mere 
promise  to  subscribe  when  the  road  was  completed  to  Vienna. 
Thirdly,  that  if  the  entry  signed  by  the  defendant  be  treated  as  a 
present  subscription  to  stock,  the  contract  is  within  the  provisions 
of  the  Statute  of  Frauds,  29  Car.  11,  ch.  3,  §  17,  and  that  it  is 
fatally  defective  in  omitting  to  name  the  vendor  of  the  stock,  and 
that  there  is  no  sufficient  consideration  for  the  defendant's  under- 
taking shown  on  the  face  of  the  subscription  paper.  There  is  also 
a  general  objection  taken  to  the  admissibility  of  the  subscription 
book  in  evidence.  The  objection  to  the  admissibility  of  the  evidence 
was  overruled. 

In  the  opinion  of  this  court  none  of  the  grounds  assigned  in 
support  of  the  objection  taken  can  be  sustained. 

I.  There  is  clearly  no  valid  ground  for  the  objection  that  the  cer- 
tificates for  the  stock  should  have  been  tendered  to  the  defendant 
as  a  condition  precedent  to  the  right  to  maintain  this  action  for  the 
money  due  on  the  subscription.  This  would  seem  to  be  well 
settled.  I  Mor.  on  Corp.  §  61,  and  cases  there  cited.  Scarlett  v. 
Academy  of  MUsic,  43  Md.  203.  Nor  is  the  objection  well  taken 
that  the  subscription  is  not  binding  upon  the  defendant  because  it 
is  not  shown  that  an  installment  of  $5  in  cash  on  each  share  of 
st9ck  subscribed  had  been  paid  at  the  time  of  making  the  subscrip- 
tion, under  section  163  of  article  23  of  the  code.  The  omission 
of  such  payment  does  not  invalidate  the  subscription.  That  con- 
struction of  this  provision  of  the  statute  has  been  settled  by  the 
decision  of  this  court,  in  the  case  of  Oler  v.  Baltimore  and  Ran^ 
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dallstown  Railroad  Co.,  41  Md.  583.  And  with  respect  to  the 
necessity  for  showing  that  the  amount  of  the  subscription  had  been 
called  for  by  the  directors  of  the  company,  before  suit  brought,  it 
was  admitted  that  the  defendant  had  received  a  letter,  before  suit 
brought,  purporting  to  be  from  the  secretary  of  the  plaintiflf,  call- 
ing upon  him  to  pay  the  money  due  on  the  stock,  as  being  then 
due,  but  that  payment  was  refused.  Whether  that  call  or  demand 
was  made  by  the  authority  of  the  directors  of  the  company,  was  a 
question  of  fact  for  the  jury,  upon  all  the  evidence  in  the  case. 

2.  The  subscription  in  the  form  in  which  it  was  made  was  in- 
choate and  conditional.  It  was  such,  however,  as  the  company  had 
a  right  to  accept.  Taggart  v.  The  West  Maryland  Railroad  Com- 
pany, 24  Md.  595 ;  Phil,  &  West  Chester  Railroad  Co.  v.  Hickman, 
28  Pa.  St  318.  It  was  simply  a  conditional  offer  by  tlie  defendant 
to  become  a  stockholder  after  the  condition  specified  had  been 
performed  by  the  company.  The  performance  of  the  condition 
precedent  on  the  part  of  the  company  was  necessary  to  a  valid 
acceptance  of  the  offer  thus  made  by  the  subscriber;  and  before 
this  acceptance,  by  the  performance  of  the  condition  precedent, 
the  defendant  did  not,  by  virtue  of  such  subscription,  become  a 
member  of  the  company.  His  subscription  was  a  mere  offer,  and 
unless  withdrawn  before  the  condition  performed  by  the  company, 
it  became  final  and  absolute  immediately  upon  the  performance  of 
the  condition;  or,  as  was  said  by  this  court  in  Taggart  v.  West- 
Maryland  Railroad  Co,,  supra,  such  conditional  subscription,  upon 
the  performance  of  the  condition,  thus  became  ultimately  an  un- 
conditional and  absolute  subscription.  And  that  being  the  effect 
and  operation  of  the  subscription  made  by  the  defendant,  it  is  quite 
clear  that  no  other  or  further  act  of  subscription  was  necessary, 
or  contemplated  by  the  parties  in  order  to  convert  the  original  con- 
ditional subscription  into  an  unconditional  and  absolute  subscription. 
The  defendant  appears  to  have  declined  the  conditional  terms  em- 
braced in  the  heading  of  the  preceding  subscriptions,  which  required 
the  amount  of  the  subscriptions  to  be  paid  in  installments  of  twenty 
per  cent,  as  any  ten  miles  of  the  road  should  be  completed ;  and  he 
preferred  to  make  his  subscription  separate,  and  to  make  it  depend 
upon  the  completion  of  the  road  to  Vienna ;  and  when  the  road  was 
so  made,  which  is  admitted  to  have  been  done  before  this  action  was 
brought,  the  subscription  of  the  defendant  for  the  twenty  shares  of 
stock  became  absolute,  and  the  price  therefor  thence  became  pay- 
able to  demand  of  the  directors  of  the  company.  This  is  the  clear 
import  of  the  subscription  of  the  defendant.  No  particular  form 
of  subscription  is  made  essential,  and  the  present  subscription  it 
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not  of  a  formal  character,  yet  there  is  enough  in  the  paper,  when 
read  in  connection  with  what  precedes  it  in  the  same  book,  to  show 
what  was  really  intended  by  the  parties  to  the  contract. 

3.  The  contention  that  this  contract  of  subscription  is  within  the 
Statute  of  Frauds,  29  Chas.  II,  ch.  3,  §  17,  is  not  maintainable, 
either  upon  reason  or  authority.  A  subscription  for  shares  of  stock 
in  an  ordinary  corporation,  is  not  a  contract  for  the  sale  of  "  goods, 
wares  and  merchandise  " ;  words  which  comprehend  only  corporeal 
movable  property.  Shares  of  stock  are  but  choses  in  action,  and 
are  not  within  statute;  and  this  is  the  estabHshed  construction  of 
the  statute  by  the  English  courts,  as  shown  by  the  collection  of 
cases  by  Mr.  Benjamin  in  his  admirable  work  on  Sales,  pp.  90-91 ; 
and  the  same  construction  has  been  adopted  by  decisions  of  high 
authority  in  this  country  (Browne  on  Statutes  of  Frauds,  §  298; 
Ang.  &  Ames  on  Corp.  §  563;  Clark  v.  Burnham,  2  Story  C.  C. 
Rep.  15),  though  there  are  some  decisions,  especially  of  an  earlier 
date,  entitled  to  great  respect,  to  the  contrary.  In  the  absence  of  a 
binding  authority,  such  as  an  express  decision  of  this  court,  we  are 
not  disposed  to  adopt  and  follow  the  decisions  of  the  American 
courts,  holding  that  the  statute  does  apply  in  such  cases,  being  as 
-they  are  in  conflict  with  the  English  courts  upon  this  subject.  We 
think  the  English  decisions  furnish  the  better  and  more  reasonable 
construction  of  the  statute. 

In  the  case  of  Colvin  v.  Williams,  3  H.  &  J.  38,  the  only  case  in 
this  state  supposed  to  give  any  support  to  the  contention  of  the  de- 
fendant, the  question  presented  was  quite  different  from  that  pre- 
sented in  this  case.  In  that  case  there  was  a  sale  of  bank  stock 
by  a  broker,  and  the  broker  became  the  agent  of  both  seller  and 
buyer,  and  in  whose  name  as  vendor  a  memorandum  of  sale  was 
made  out  and  delhrered  to  the  defendant,  who  filled  up  the  blank 
in  the  memorandum  with  the  number  of  shares  he  desired,  and 
accepted  the  same  as  purchaser  of  the  number  of  shares  sold. 
Upon  this  memorandum  the  court  below  held  the  plaintiff  to  be 
entitled  to  recover;  and  upon  appeal,  this  court  held  the  court  be- 
low right  in  its  ruling,  and  affirmed  the  judgment.  There  was  no 
opinion  delivered;  but  it  is  stated  at  the  conclusion  of  the  case, 
whether  by  the  authority  of  the  court  or  by  the  reporters  of  the 
case  without  such  authority,  does  not  appear,  that  it  was  said  by 
the  court  "that  the  sale  of  bank  stock  is  within  the  statute  of 
frauds;  and  that  the  broker  was  the  common  agent  of  both  the 
appellee  and  appellant."  If  such  was  the  case,  as  we  must  take  it 
to  be,  it  is  very  clear  that  the  declaration  made  at  the  conclusion 
of  the  case,  "  that  the  sale  of  bank  stock  was  within  the  statute  of 
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frauds/*  was  wholly  unnecessary  to  the  decision  of  the  case,  and 
was  purely  a  dictum,  if  in  fact  it  be  assumed  to  have  emanated 
from  the  court  at  all.  The  statute  did  not  avail  as  a  defense  to 
the  defendant,  if  it  was  in  fact  relied  on  as  a  defense,  which  does 
not  appear  to  have  been  the  case.  There  have  been  many  cases 
since  that  decision  in  which  such  defense  could  have  been  taken, 
if  the  statute  was  applicable  in  such  cases  as  this,  but  which  passed 
without  question  as  to  the  application  of  the  statute. 

Upon  both  exceptions,  therefore,  we  are  of  opinion  that  the  court 
below  was  correct  in  its  rulings,  and  that  the  judgment  appealed 
from  should  be  affirmed. 

Judgment  affirmed. 


Paducah  and  Memphis  Railroad  Company  z/.  Parks. 

86  Tennessee  Reports  554  (1888) 

Appeal  in  error  from  Circuit  Court  of  Dyer  County,  T.  J. 
Flippin,  J. 

LuRTON,  J.  These  four  suits  at  law  against  subscribers  to  the 
stock  of  the  Paducah  and  Memphis  Railroad  Company  were  tried 
by  consent  together,  and,  a  jury  being  waived,  the  issues  of  law  and 
fact  were  submitted  to  the  circuit  judge,  who  has  filed  his  special 
findings  of  fact  and  law  as  part  of  the  record.  There  was  a  judg- 
ment in  favor  of  each  of  the  defendants,  and  an  appeal  by  the 
plaintiffs. 

The  contract  of  subscription  upon  which  the  suit  was  brought 
was  as  follows: 

"July  31,  1872. — We,  the  subscribers,  agree  and  bind  ourselves, 
our  heirs  and  legal  representatives,  to  pay  to  the  Paducah  and 
Memphis  Railroad  Company  the  sums  by  us  subscribed,  to  be  stock 
in  said  railroad  company,  upon  the  following  terms  and  conditions, 
to  wit :  One- fourth  to  be  paid  when  the  road  is  completed  to  the 
north  or  south  line  of  Dyer  county,  the  remainder  of  the  amount 
subscribed  to  be  paid  in  four  equal  installments  of  four  months,  as 
the  work  progresses  through  the  county:  Provided,  The  company 
establish  a  depot  on  said  road  within  fifteen  hundred  feet  of  G.  B. 
Tinsley's  corner  store,  supposed  to  be  the  center  of  Newbern.  It 
is  further  provided  that  certificates  of  stock  issue  to  said  sub- 
scribers as  to  other  stockholders  in  said  company,  upon  the  pay- 
ment of  their  subscription." 

The  proof  shows  that  there  was  a  gap  in  the  line  of  a  road  pro- 
jected between  Paducah,  Ky.,  and  Memphis,  Tenn.,  each  end  of  the 
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road  being  in  operation  and  owned  by  different  companies.  The 
new  company  was  the  result  of  the  consolidation  of  the  two  old 
companies,  and  it  undertook  the  completion  of  the  missing  link. 
Dyer  county,  of  which  Newbern  is  a  Nourishing  village,  would  be 
crossed  by  the  finished  road. 

The  assignments  of  errors  are  so  t  ective  as  to  raise  no  ques- 
tion of  fact,  but  the  second  assignme*  s  sufficient  to  raise  a  ques- 
tion of  law.  We  have,  therefore,  trc  J  the  facts  as  found  by  the 
circuit  judge  as  the  facts  of  the  cai  ,  and  will  test  the  soundness 
of  the  result  he  reached  by  the  law  applicable.  The  facts  necessary 
to  be  stated,  as  found  by  his  honor,  are  as  follows : 

"  That  work  was  commenced  on  said  unfinished  part  of  the  road 
early  in  1872,  and  the  Dyer  county  line  was  reached  on  the  north 
in  April,  1873,  and  on  the  28th  of  that  month  it  ran  its  train  of  cars 
into  Trimble  Station,  in  said  county.  On  the  15th  of  May  there- 
after, the  company  made  a  call  for  one-fourth  of  the  subscription, 
according  to  contract."  This  call,  together  with  the  second  and 
third  calls,  were  likewise  paid  by  each  of  the  defendants.  "  The 
company  did  work  on  the  road  in  Dyer  county  until  the  last  of 
July  or  first  of  August,  1874,  at  which  time  it  ceased  operations 
and  work  of  all  sort.  The  work  principally  done  in  Dyer  county 
was  between  Dyersburg  and  Trimble  Station ;  the  road  was  mostly 
graded,  or  a  great  deal  of  it,  from  Trimble  Station  to  Newbern, 
and  between  Newbern  and  Dyersburg,  and  in  places  bridges  were 
constructed,  and  cross-ties  were  collected  in  one  or  more  places  to 
be  placed  on  the  road.  The  road  was  widened  at  the  place  where 
the  depot  now  stands  (in  Newbern)  as  if  for  side  track,  but  the 
company  owned  no  property  or  land  outside  of  the  right  of  way 
upon  which  a  depot  could  be  located." 

He  further  held  that  the  proof  did  not  show  any  further  prepa- 
rations for  the  establishment  of  a  depot  at  Newbern  than  the  widen- 
ing of  the  grade  at  that  point  for  side-track  purposes.  He  further 
found  that  shortly  after  cessation  of  work  in  August,  1874,  .fore- 
closure proceedings  were  instituted  by  bond  creditors,  and  the  prop- 
erty and  franchises  of  the  corporation  sold  at  public  sale,  and  ac- 
quired by  the  Chesapeake  and  Ohio  Railroad  Company,  and  this 
company,  being  an  entirely  new  and  independent  organization,  has 
since  finished  the  projected  road  through  Dyer  county.  That  to 
induce  location  of  depot  at  Newbern,  citizens  of  that  place  had 
been  compelled  to  make  a  new  contract  with  the  successor  com- 
pany, who  had  assumed  none  of  the  contracts  or  liabilities  of  the 
old  company.       He  further  found  that  the  old  corporation  was 
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utterly  insolvent  at  the  time  it  abandoned  work,  and  that  at  the 
time  of  trial  it  had  no  property,  franchises,  and  practically  no 
existence. 

The  subscription  list  was  accepted  by  the  Paducah  and  Memphis 
Railroad  Company,  and  on  the  12th  of  September,  1873,  after  pay- 
ment of  first  call  by  subscribers,  was  assigned  to  Childs,  Stephens 
&  Co.,  contractors  for  work  in  Dyer  county,  in  part  payment  for 
work  done  and  to  be  done  by  them.  The  suit  is  by  these  assignees 
and  creditors  of  the  insolvent  company.  Three  of  the  suits  are  for 
the  fourth  call,  which  matured  in  May,  1874,  and  before  work  had 
ceased,  and  the  fourth  defendant  is  sued  alone  upon  the  fifth  and 
last  call,  which  did  not  mature,  in  point  of  time,  until  September, 
1874,  which  was  after  all  effort  to  complete  the  road  had  been 
abandoned.  The  question  is  as  to  whether  defendants  are  liable 
for  any  of  the  unpaid  calls.  His  honor,  the  circuit  judge,  was  of 
opinion  that  the  construction  of  the  road  to  the  line  of  the  county 
was  a  condition  precedent  to  any  liability,  and  that  this  condition! 
had  been  met.  He  was  further  of  opinion  that  the  stipulation  re- 
quiring the  establishment  of  a  depot  at  Newbern  was  an  independ- 
ent provision,  and  not  a  condition  precedent  to  Hability  upon  the 
contract  of  subscription.  This  latter  provision,  he  held,  required 
and  meant  the  erection  of  a  depot  building,  with  reasonable  facili- 
ties for  freight  and  passengers.  Upon  these  facts,  and  upon  the 
contract  as  thus  construed,  the  circuit  judge  held  that,  although  the 
stipulation  as  to  a  depot  was  not  a  condition  precedent,  yet  it  was 
a  part  of  the  agreement  of  the  corporation  which,  at  some  reason- 
able time,  it  was  bound  to  carry  out,  and  that  as  it  was  now  obvi- 
ous that  the  utter  insolvency  of  the  company,  and  the  sale  of  its 
property  and  franchises,  had  rendered  the  performance  of  this 
contract  impossible,  that  it,  therefore,  followed  that  the  defendants 
were  released  from  liability  upon  their  stock,  both  as  to  calls  accru- 
ing before  and  after  the  abandonment  of  work  upon  the  road. 

In  this  conclusion  we  think  he  erred.  If  it  be  conceded  that  the 
proviso  concerning  a  depot  at  Newbern  is  not  a  condition  precedent, 
as  his  honor  does,  then  it  must  follow  that  a  breach  of  an  independ- 
ent covenant  will  not  discharge  the  other  party  of  the  contract,  but 
that  the  party  damaged  by  such  breach  must  rely  upon  his  remedy 
at  law  for  damages,  or  his  remedy  in  equity,  by  bill  for  a  specific 
performance.  Such  breach  will  not  defeat  a  right  of  action  upon 
those  parts  of  the  contract  not  dependent  upon  it.  Before  such 
right  of  action  for  a  breach  of  this  covenant  arose  the  stock  list 
was  assigned  to  creditors  of  the  company,  and  hence  such  breach 
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cannot,  as  against  such  assignees,  be  set  up  to  defeat  or  abate  their 
legal  right  of  recovery.  If  the  construction  of  a  depot  had  been 
made  a  condition  precedent  to  the  subscription,  or  to  liability  for 
calls  upon  stock,  then  it  would  devolve  upon  plaintiff  to  show  per- 
formance of  such  precedent  condition;  but,  on  the  other  hand,  if 
the  parties  have  not  chosen  to  make  responsibility  depend  upon 
performance  of  this  stipulation,  then,  clearly,  defendants  must  rely 
upon  their  independent  remedy  against  the  company. 

We  agree  with  his  honor  that  this  proviso  as  to  a  depot  was  not 
a  condition  precedent,  but  a  mere  independent  stipulation. 

The  capital  of  stock  companies  consist  of  their  stock  subscrip- 
tions. This  is  the  basis  of  credit,  and  an  essential  to  organization. 
This  is  a  trust  fund  for  the  benefit  of  creditors  in  case  of  in- 
solvency. Conditional  subscriptions  to  the  stock  of  corporations 
are  unusual,  and  often  operate  to  defeat  subscribers  who  become 
such  absolutely  and  upon  the  faith  that  all  the  stock  is  equally 
bound  to  contribute  to  the  hazards  of  the  enterprise.  It  misleads 
creditors,  and  is  the  fruitful  source  of  litigation  and  disaster. 
Tending  to  the  ensnarement  of  creditors,  and  contrary  to  a  sound 
public  policy,  conditional  subscriptions  to  corporate  shares  ought 
not  to  be  encouraged.  Their  validity,  however,  is  too  firmly  fixed 
by  a  long  line  of  decisions  to  be  now  overturned,  yet  the  courts 
will  not  strain,  where  creditors  are  concerned,  to  convert  inde- 
pendent covenants  into  conditions  precedent.  If  a  subscriber  de- 
sires to  make  his  liability  depend  upon  the  performance  of  some 
stipulation  by  the  corporation,  it  is  very  easy  for  him  to  do  so  in 
express  terms.  In  the  case  now  under  consideration,  it  is  obvious 
that  the  subscribers  did  not  intend  to  make  the  building  of  a  depot 
at  Newbern  a  condition  upon  which  their  liability  should  depend. 
They  expressly  provide  that  one-fourth  of  their  subscriptions  shall 
fall  due  when  the  line  of  the  road  is  completed  to  the  county  line. 

Now,  this  was  a  condition  precedent,  but  when  it  was  complied 
with  the  subscription  became  absolute,  and  one-fourth  payable  at 
once,  and  the  remainder  as  the  work  progressed  through  the  county, 
in  four  installments,  four  months  apart.  Now,  a  depot  at  Newbern 
would  be  folly  without  a  railroad  in  operation,  and  every  install- 
ment might  fall  due  by  lapse  of  time  and  continued  work  within 
the  county,  before  a  depot  would  be  of  any  practical  value.  The 
fact  that  the  first  call  became  payable  when  the  road  reached  the 
county  line,  settles  the  meaning  attached  to  this  stipulation.  The 
acts  stipulated  to  be  done  are  to  be  done  at  different  times.  Hence 
they  are  independent  of  each  other,  and  the  remedy  of  the  sub- 
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scriber  for  breach  of  such  a  stipulation  is  in  damages.  Golds' 
borough  v.  Orr,  8  Wheat.  217.    *     *    * 

The  view  we  have  taken  as  to  the  construction  of  this  contract, 
and  the  effect  of  the  insolvency  of  the  company  upon  the  stipulation 
as  to  a  depot  at  Newbern,  is  supported  by  a  number  of  well-con- 
sidered cases  in  the  courts  of  other  states. 

Berryman  v.  Trustees,  Southern  Railway,  14  Bush,  755 ;  Winkler 
v.  Railroad,  29  Mo.  218;  McMillen  v.  Railroad,  15  B.  Monroe,  218; 
Swartwout  v.  Railroad,  24  Mich.  389;  Miller  v.  Railroad,  40  Pa. 
St.  237;  Chamberlain  v.  Railroad,  15  Ohio  St.  225. 

This  brings  us  to  a  consideration  of  the  question  as  to  whether 
a  suit  for  the  last  installment  of  these  stock  subscriptions  can  be 
now  maintained.  The  subscription  provided  for  the  maturity  of 
the  calls  subsequent  to  the  first  in  the  following  language : 

"The  remainder  of  the  amount  subscribed  to  be  paid  in  four 
equal  installments  of  four  months,  as  the  work  on  the  road  pro- 
gressed through  the  county."  The  work  was  progressing  at  the 
time  the  second,  third  and  fourth  calls  were  made,  and  there  can 
be  no  doubt  but  that  they  were  rightfully  called  and  properly  de- 
manded. But  when  the  last  installment  was  called  all  work  had 
been  abandoned  and  has  never  been  since  resumed.  We  are  of 
opinion  that  this  last  installment  has  never  matured.  The  require- 
ment that  the  calls  subsequent  to  the  first  should  be  made  in  equal 
installments  "  as  the  work  progressed  through  the  couhty,"  is  a 
condition  precedent  to  the  maturity  of  each  installment;  and  the 
abandonment  of  the  work  before  it  was  finished,  and  before,  in  a 
point  of  time,  the  last  call  could  have  been  made  if  the  work  had 
been  carried  on  in  good  faith,  defeats  the  action  of  this  installment. 
No  right  to  call  for  or  sue  upon  this  installment  exists  by  reason 
of  the  failure  of  the  company  to  show  that  the  road  was  finished, 
or  work  going  on,  within  the  county  at  the  time  it  was  demanded. 
The  objection  is  made  by  defendants  that  these  suits  cannot  be 
maintained  because  no  tender  of  stock  certificates  has  been  made. 

This  assignment  of  error  is  not  tenable.  This  i&  not  a  case  of  the 
purchase  of  stock  certificates  as  negotiable  securities.  The  tender 
in  such  a  case  might  be  necessary  to  maintain  suit  for  the  price. 
But  no  tender  is  necessary  to  maintain  suit  upon  an  ordinary 
subscription  for  stock.  Morawetz  on  Corporations,  §§  61  and  148 
(2d  ed.).     *     *     * 

Judgments  as  to  Parks  and  Harris  reversed. 
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Cass  v.  Pittsburgh,  Virginia  and  Charleston  Railway  Co. 

80  Penn.  State  Reports  31  (1875). 

Mr.  Justice  Sharswood.    *    *    * 

The  subscription  of  the  plaintiff  in  error  to  the  stock  of  the 
defendants  was  upon  condition  "that  in  the  judgment  of  the  board 
of  directors  of  said  company  a  sufficient  amount  is  subscribed  to  the 
capital  stock  of  said  company  on  or  before  the  first  day  of  April, 
1871,  to  grade  and  bridge  the  road,  including  the  right  of  way  from 
South  Pittsburgh  to  West  Brownsville."  The  board  of  directors,  on 
the  first  day  of  April,  1871,  passed  a  resolution,  "  that,  in  the  judg- 
ment of  this  board,  the  conditions  named  are  fully  complied  with ; 
that  sufficient  stock  has  been  subscribed  to  grade  and  bridge  the 
road,  including  the  right  of  way  from  South  Pittsburgh  to  West 
Brownsville."     *     *     * 

The  third  assignment  of  error  is  to  the  rejection  of  an  offer 
to  prove,  in  substance,  that  the  agent  of  the  defendants  by  whom 
the  subscription  had  been  procured  before  it  was  reported  to  or 
accepted  by  the  company,  at  the  request  of  the  plaintiflF,  agreed  to 
hold  back  the  subscription  until  he  should  authorize  him  to  hand 
it  to  the  company,  and  that  afterward  a  third  person,  not  a  member 
of  the  board,  obtained  possession  of  the  paper,  under  pretense  of 
merely  wishing  to  look  at  it,  put  it  into  his  pocket,  and  without 
consent  of  the  agent  or  defendant,  delivered  it  to  the  company.  We 
think  this  evidence  ought  to  have  been  received.  It  is  true,  as  a 
general  rule,  that  delivery  of  a  bond  or  deed  as  an  escrow  can  not 
be  made  to  the  obligee  or  grantee.  That  principle,  however,  does 
not  apply  in  this  case.  When  a  delivery  of  an  absolute  deed  is 
made  to  the  party,  his  acceptance  is  presumed  prima  facie,  because 
it  is  for  his  benefit.  Then  subsequent  acceptance  relates  to  the 
first  delivery.  So  it  might  have  been  now,  had  the  subscription 
been  absolute,  but  it  is  different  when  the  condition  imposes  a  bur- 
den upon  the  other  party.  He  must  then  expressly  or  impliedly 
accept  before  the  contract  becomes  completely  binding  on  both 
parties.  When  such  contract  is  made  with  an  agent  he  may  well 
agree  to  hold  it  as  an  escrow.  Until  both  sides  agree,  if  irrevocable 
by  one  it  must  be  also  by  the  other.  Martin,  the  agent,  had  no 
authority  to  accept  the  conditions,  and  was  not  incapacitated  from 
making  such  an  agreement  by  his  relation  to  the  company. 

Reversed. 
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V.    Subscriptions  Induced  by  Ftaud. 

Upton  v,  Tribilcock. 

91  United  States  Reports  45  (1875). 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Iowa. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the  court: 

Two  points  are  presented  in  this  case.  Upon  the  first  point,  the 
facts  are  as  follows :  The  plaintiff,  as  assignee  of  the  Great  West- 
ern Insurance  Company,  a  corporation  organized  under  the  statute 
of  the  state  of  Illinois,  brought  his  action  against  the  defendant, 
alleging  that  he  was  a  stockholder  of  said  corporation  to  the  amount 
of  $10,000;  that  twenty  per  cent,  only  had  been  paid  upon  his 
stock;  alleging  also  the  bankruptcy  of  the  company,  the  appoint- 
ment of  the  plaintiff  as  assignee,  and  the  demand  of  the  amount 
claimed,  and  seeking  to  recover  the  $8,000  remaining  unpaid.  The 
complaint  averred  that  the  defendant  did  verbally  agree  to  become 
such  stockholder,  and,  with  intent  to  become  such,  did  accept  a 
certificate  for  the  same,  whereby  he  became  bound  to  pay  the 
full  amount  thereof,  as  follows:  Five  per  cent,  upon  delivery  of 
the  certificate;  five  per  cent,  in  three  months;  five  per  cent,  in  six 
months;  five  per  cent,  in  nine  months;  and  the  residue  whenever 
called  for  by  the  company,  according  to  the  charter  of  the  company 
and  the  laws  of  the  state  of  Illinois. 

The  defence  is  that  the  subscription  was  obtained  by  the  fraudu- 
lent representations  of  the  agent  of  the  company,  to  the  effect  that 
the  defendant  would  only  be  responsible  for  twenty  per  cent,  of  the 
subscription  made  by  him;  that  afterward  he  executed  his  promis- 
sory note  for  the  twenty  per  cent,  and  secured  the  same  by  a  mort- 
gage of  real  estate ;  "  and  that  thereupon,"  in  the  language  of  the 
answer,  "  and  pursuant  to  agreement,  said  subscription  contract 
was  surrendered  and  delivered  up  to  defendant;"  and  also,  in  the 
language  of  the  answer,  "that  said  note  was  a  full  payment  and 
discharge  of  all  obligations  and  personal  liabilities  of  all  kinds 
whatsoever  by  reason  of  his  contract  so  made  and  the  relations 
created  by  the  delivery  to  him  of  said  certificate,  and  said  note 
was  received  in  full  payment."  In  his  third  amended  answer,  the 
defendant  avers  that  he  did  subscribe  for  stock  on  the  conditions 
mentioned;  that  after  that  contract  was  made,  and  before  a  cer- 
tificate was  delivered  to  him,  and  before  executing  his  note,  an 
agreement  was  made  with  Overton  on  behalf  of  the  company  to 
the  effect  before  stated ;  and  thereupon  he  made  and  delivered  the 
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note  and  mortgage,  which  was  received  by  Overton  in  full  discharge 
and  pa}'Tnent  of  the  amount  due  on  his  said  subscription. 

The  evidence  contained  in  the  bill  of  exceptions  leaves  the  case 
substantially  as  is  averred  in  the  pleadings.  The  defendant  offered 
evidence  tending  to  prove  representations  that  twenty  per  cent, 
only  was  required  to  be  paid;  that  eighty  per  cent,  was  non- 
assessable, and  created  no  personal  liability;  that  the  agent, 
Overton,  exhibited  a  blank  form  of  certificate  with  the  word  "  non- 
assessable "  printed  across  the  face,  "  being  a  copy  similar  to  that 
subsequently  filled  up  and  delivered  to  defendant  by  Overton."  It 
appears  that,  before  the  defendant  made  his  subscription,  a  copy  of 
the  charter  and  by-laws  had  been  furnished  to  him  by  Overton; 
and  that,  in  returns  made  by  the  company  to  the  auditor  of  the 
state  of  Illinois  of  the  amount  of  "unpaid  subscribed  capital  for 
which  the  subscribers  were  liable,*'  the  amount  of  the  defendant's 
note  was  included. 

The  case  standing  in  this  position  upon  the  pleadings  and  the  evi- 
dence, the  plaintiff  requested  the  court  to  charge  the  jury  as  fol- 
lows: 2d.  That  any  contract  between  the  company  or  its  agents 
and  the  stockholders,  limiting  their  liability  as  to  unpaid  install- 
ments of  stock,  is  void  as  to  creditors  of  the  company,  and  as  to  the 
rights  of  the  assignee  who  represents  the  creditors  in  this  action. 
3d.  That  if  the  jury  find  from  the  evidence  that  the  defendant, 
J,  D.  Tribilcock,  became  a  stockholder  of  the  Great  Western  In- 
surance Company  in  the  month  of  August,  1870,  and  that  he  con- 
tinued to  own  and  hold  said  stock  until  after  the  insolvency  of  the 
company  in  February,  1873,  that  any  representations  by  any  agent 
of  the  company  at  the  time  defendant  became  such  stockholder  as 
to  the  matter  of  his  liability  for  eighty  per  cent,  of  the  stock,  or 
any  indorsement  on  the  stock  of  the  word  "  non-assessable,"  are 
wholly  immaterial  and  constitute  no  defense  to  this  action.  This 
request  was  refused. 

It  is  hardly  necessary  to  argue  the  proposition,  that  if  the  de- 
fendant became  a  holder  of  shares  of  the  capital  of  this  insurance 
company  to  the  amount  of  $10,000,  and  had  paid  but  twenty  per 
cent,  thereof,  its  creditors  were  entitled  to  require  of  him  the  pay- 
ment of  the  eighty  per  cent,  remaining  unpaid.  The  acceptance  and 
holding  of  a  certificate  of  shares  in  an  incorporation  makes  the 
holder  liable  to  the  responsibilities  of  a  shareholder.  Brigham  v. 
Mead,  10  Allen,  245 ;  Buff.  City  R.  R,  Co.  v.  Douglas,  14  N.  Y.  336; 
Seymour  v.  Sturges,  26  id.  134.  Tlie  capital  stock  of  a  moneyed 
corporation  is  a  fund  for  the  payment  of  its  debts.  It  is  a  trust 
fund,  of  which  the  directors  are  the  trustees.     It  is  a  trust  to  be 
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managed  for  the  benefit  of  its  shareholders  during  its  life,  and  for 
the  benefit  of  its  creditors  in  the  event  of  its  dissolution.  This 
duty  is  a  sacred  one,  and  cannot  be  disregarded.  Its  violation  will 
not  be  undertaken  by  any  just-minded  man,  and  will  not  be  per- 
mitted by  the  courts.  The  idea  that  the  capital  of  a  corporation 
is  a  foot-ball  to  be  thrown  into  the  market  for  the  purposes  of 
speculation,  and  that  its  v^lue  may  be  elevated  or  depressed  to 
advance  the  mterests  of  its  managers,  is  a  modern  and  wicked 
invention.  Equally  unsound  is  the  opinion  that  the  obligation  of 
a  subscriber  to  pay  his  subscription  may  be  released  or  surrendered 
to  him  by  the  trustees  of  the  company.  This  has  been  often  at- 
tempted, but  never  successfully.  The  capital  paid  in,  and  promised 
to  be  paid  in,  is  a  fund  which  the  trustees  cannot  squander  or  give 
away.  They  are  bound  to  call  in  what  is  unpaid,  and  carefully  to 
husband  it  when  received.  Sawyer  v.  Hoag,  17  Wall.  610;  Tucker- 
man  V.  Brown,  33  N.  Y.  297 ;  Ogilvie  v.  Knox  Ins.  Co.,  22  How. 
380;  Osgood  V.  Laytin,  3  Keyes,  521;  37  How.  Pr.  63,  aflFg.  48 
Barb.  463;  Gross,  111.  Stat.,  p.  356,  §  16.  We  are  of  opinion  that 
the  alleged  representation  of  the  non-assessability  of  the  stock  held 
by  him  was  quite  immaterial.  It  was  so  held  in  Ogilvie  v.  Kuo.r 
Ins.  Co.,  22  How.  380. 

Again;  if  full  effect  is  given  to  the  evidence  of  the  defendant  and 
to  his  claim  in  this  respect,  it  shows  this,  and  nothing  more:  He 
became  a  stockholder  under  a  certificate  signed  by  the  president  and 
secretary  that  he  was  entitled  to  one  hundred  shares  of  the  stock  of 
$100  each,  payable  five  per  cent,  on  receipt  of  the  certificate;  five 
per  cent,  in  three  months ;  five  per  cent,  in  six  months ;  five  per 
cent,  in  nine  months  from  date;  the  time  or  manner  of  the  pay- 
ment of  the  residue  not  being  specified.  Upon  the  face  of  this 
certificate  were  stamped  in  red  ink  the  figures  "  $100,"  and  in  an- 
other place  was  stamped  the  word  "  non-assessable."  This  certifi- 
cate he  held  until  the  insolvency  of  the  company  in  1873  was 
known  to  him.  The  legal  effect  of  this  instrument  was  to  make 
the  remaining  eighty  per  cent,  payable  upon  the  demand  of  the 
conmpany.  We  see  no  qualification  of  this  result  in  the  word  **  non- 
assessable," assuming  it  to"  be  incorporated  into  and  to  form  a  part 
of  the  contract.  It  is  quite  extravagant  to  allege  that  this  word 
operates  as  a  waiver  of  the  obligation  created  by  the  acceptance 
and  holding  of  a  certificate  to  pay  the  amount  due  upon  his  shares. 
A  promise  to  take  shares  of  stock  imports  a  promise  to  pay  for 
them.  The  same  effect  results  from  an  acceptance  and  holding  of 
a  certificate.  Palmer  v.  Lawrence,  3  Sand.  S.  C.  761 ;  Brtgham  v. 
Mead,  10  Allen,  245.    At  the  most,  the  legal  effect  of  the  word  \v\ 
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question  is  a  stipulation  against  liability  to  further  taxation  or 
assessment  after  the  holder  shall  have  fulfilled  his  contract  to  pay 
the  one  hundred  per  cent,  in  the  manner  and  at  the  times  indicated. 
We  cannot  give  to  it  the  consequence  of  destroying  the  legal  effect 
of  the  certificate. 

Still,  again,  the  representations  relied  upon  as  a  defense,  it  will 
be  noticed,  were  as  to  the  legal  effect  of  the  defendant's  subscrip- 
tion and  certificate.  It  is  alleged  that  the  agent  represented  that 
by  the  laws  of  the  state  of  Illinois,  and  by  the  charter  of  this 
company,  the  defendant  might  become  a  subscriber  to  the  amount 
of  $10,000,  and,  by  means  of  a  certificate  to  be  given  to  him  like 
that  exhibited,  he  would  really  be  liable  only  to  the  extent  of  one- 
fifth  of  his  said  subscription,  and  that  good  lawyers  had  given  their 
advice  to  this  effect. 

There  was  here  no  error,  mistake,  or  misrepresentation  of  any 
fact.  The  defendant  made  the  subscription  he  intended  to  make, 
and  received  the  certificate  he  had  stipulated  for;  and,  as  there 
is  no  evidence  to  the  contrary,  it  is  to  be  presumed  the  good  lawyers 
advised  as  was  stated;  but,  in  law,  the  defendant  incurred  a  larger 
liability  than  he  anticipated.     Lcavitt  v.  Palmer,  3  N.  Y.  19. 

He  had  received,  several  days  before  this  time,  a  copy  of  the 
charter  and  by-laws  of  the  company,  and  then  had  them  in  his 
possession.  The  twenty-fifth  section  of  the  by-laws  was  as  follows : 
"  Every  person  w^ho  shall  subscribe  for  $10,000  of  stock,  and  pay 
twenty  per  cent,  thereof,  shall  be  constituted  a  director  of  this 
company,  and  shall  continue  such  director  so  long  as  he  shall  retain 
of  such  stock  an  amount  equal  to  $10,000,  but  such  $10,000  shall 
not  be  reckoned  in  the  election  of  other  directors." 

It  was  under  this  section  and  the  succeeding  one,  authorizing  the 
establishment  of  a  branch  in  any  place  where  such  subscription  was 
made,  and  by  which  the  defendant  became  a  director  and  might  be 
president  thereof,  that  the  transaction  took  place. 

That  the  defendant  did  not  read  the  charter  and  by-laws,  if  such 
were  the  fact,  was  his  own  fault.  It  will  not  do  for  a  man  to  enter 
into  a  contract,  and  when  called  upon  to  respond  to  its  obligations, 
to  say  that  he  did  not  read  it  when  he  signed  it,  or  did  not  know  what 
it  contained.  If  this  were  permitted,  contracts  would  not  be  worth 
the  paper  on  which  they  are  written.  But  such  is  not  the  law. 
A  contractor  must  stand  by  the  words  of  his  contract;  and,  if  he 
will  not  read  what  he  signs,  he  alone  is  responsible  for  his  omission. 
Jackson  V.  Croy,  12  Johns.  427;  Leis  v.  Stubbs,  6  Watts,  48; 
Farly  v.  Bryant,  32  Me.  474 ;  Coifing  v.  Taylor,  16  111.  457 ;  Slafyton 
V.  Scott,  13  Ves.  427;  Alvanley  v.  Kinnaid,  2  Mac.  &  G.  7;  29 
Beav.  490. 
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That  a  misrepresentation  or  misunderstanding  of  the  law  will  not 
vitiate  a  contract,  where  there  is  no  misunderstanding  of  the  facts, 
is  well  settled. 

In  Fish  V.  Cleland,  33  111.  243,  the  principle  is  expressed  in  these 
words:  "A  representation  of  what  the  law  will  or  will  not  permit 
to  be  done  is  one  on  which  the  party  to  whom  it  is  made  has  no 
right  to  rely ;  and  if  he  does  so  it  is  his  folly,  and  he  cannot  ask  the 
law  to  relieve  him  from  the  consequences.  The  truth  or  falsehood 
of  such  a  representation  can  be  tested  by  ordinary  vigilance  and 
attention.  It  is  an  opinion  in  regard  to  the  law,  and  is  always 
understood  as  such."  See  Starr  v.  Bennett,  5  Hill,  303 ;  Lezms  v. 
Jones,  4  B.  &  C.  506 ;  Rashall  v.  Ford,  Law  Rep.  2  Eq.  750. 

The  law  is  presumed  to  be  equally  within  the  knowledge  of  all 
parties.  That  a  stockholder  may  relieve  himself  from  his  liability 
by  proof  that  he  was  misinformed  as  to  the  effect  of  his  contract 
when  he  made  it,  would  be  a  disastrous  doctrine.  That  a  defend- 
ant, who  could  not  by  contract  lawfully  relieve  himself  from  lia- 
bility as  a  stockholder,  can  accomplish  that  result  by  proof  that  it 
was  fraudulently  represented  to  him  that  he  could  so  relieve  him- 
self, would  be  strange  indeed.  Ogilvie  v.  Knox  Ins.  Co.,  22  How. 
380.  The  rule,  that  a  mistake  of  law  does  not  avail  prevails  in 
equity  as  well  as  at  common  law.  Bank  of  U.  S,  v.  Daniel,  12 
Pet.  32;  Hunt  V.  Rousman,  i  id.  i ;  8  Wheat.  174;  Mellcch  v. 
Robertson,  25  Vt.  603 ;  Leant  v.  Palmer,  3  Comst.  19. 

"  If  ignorance  of  law  was  admitted  as  a  ground  of  exemption, 
the  court  would  be  involved  in  questions  which  it  were  scarcely  pos- 
sible to  solve,  and  which  would  render  the  administration  of  justice 
next  to  impossible;  for  in  almost  every  case  ignorance  of  law 
would  be  alleged,  and  the  court  would,  for  the  purpose  of  deter- 
mining this  |)oint,  be  often  compelled  to  enter  upon  questions  of 
fact  insoluble  and  interminable."  Austin's  Jur.,  vol.  ii,  p.  172; 
Kerr,  397. 

A  statement  that  the  insurance  company  had  consulted  with  good 
lawyers,  and  that  their  opinion  was  as  stated,  should  have  been 
clear  proof  to  the  defendant  that  a  representation  of  the  law  was 
a  matter  of  opinion  only. 

We  think  the  judge  erred  in  not  charging  as  was  requested. 

The  facts  upon  which  the  second  point  arises  are  these :  Assum- 
ing that  fraudulent  representations  had  been  made  to  the  defendant 
respecting  his  non-liability  for  the  eighty  per  cent,  and  that  they 
were  of  a  character  that  might  relieve  him  from  his  contract,  it  was 
objected  that  he  had  not  used  proper  diligence  in  discovering  the 
fraud  and  in  repudiating  his  contract.     The  transaction  took  place 
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in  August,  1870;  and  the  defendant  himself  gave  evidence  "that 
he  never  suspected  any  liabiHty  as  to  said  eighty  per  cent.,  or  that 
the  said  representation  as  to  the  laws  of  Illinois  were  false,  until 
the  agent  of  the  assignee  made  a  demand  upon  him  for  the  eighty 
per  cent,  in  the  year  1873;  and  that,  as  no  claim  had  been  made 
upon  him,  he  never  made  any  investigation  as  to  the  truth  of  such 
representations  until  after  said  demand  in  1873."  In  February, 
1871,  the  defendant  did  ask  for  a  rescission  of  his  contract,  on  the 
untenable  ground  that  it  had  been  fraudulently  represented  to  him 
that  his  note  should  be  retained  and  held  in  Bloomfield,  Iowa; 
which  representation  had  been  violated  by  a  sale  of  the  same,  and 
a  removal  thereof  to  the  city  of  Chicago.  The  defendant  is  ex- 
plicit and  emphatic  in  his  evidence  that  this  attempted  repudiation 
'*  was  based  wholly  on  what  was  represented  "  as  to  the  intended 
disposition  of  the  notes  and  mortgage. 

The  plaintiff,  thereupon,  requested  the  court  to  charge  the  jury 
as  follows: 

"7.  That  if  he,  defendant,  offered  to  surrender  his  stock  to  the  officers  of 
the  company,  but  not  upon  the  ground  that  he  had  been  induced  to  subscribe 
for  the  stock  upon  a  fraudulent  representation  as  to  his  liability  for  the  eighty 
percent,  but  upon  another  ground,  to  wit,  that  the  company  had  sold  and 
assigned  his  note  and  mortgages,  —  then  such  offer  is  immaterial,  and  the  evi- 
dence of  fraud  in  such  misrepresentations  as  to  his  liability  for  the  eighty  per 
cent,  cannot  be  made  available  in  this  suit,  and  constitutes  no  defence  in  this 
action." 

*'  12.  That  if  defendant  was  induced,  in  August,  1870,  to  become  a  stock- 
holder of  the  Great  Western  Insurance  Company  by  a  representation  of  the 
agent  of  the  company  that  eighty  per  cent,  of  the  stock  was  non-assessable, 
and  that  the  laws  of  the  State  of  Illinois  allowed  the  company  to  make  such 
contract  with  those  who  took  stock,  then  it  was  a  duty  of  the  defendant  to 
use  reasonable  diligence  to  ascertain  the  truth  of  such  representations,  and 
to  ascertain  what  the  law  of  Illinois  was  on  that  subject;  that  if  he  did  not 
do  so  within  a  reasonable  time,  and  did  not  ascertain  the  truth  of  said  matter 
until  after  the  insolvency  of  the  company  in  1873,  then  he  cannot,  as  to  the 
creditors  of  the  company,  maintain  any  defence  by  means  of  such  representa- 
tions. The  court  instructs  you,  as  matter  of  law,  that  the  defendant  could 
have  ascertained  the  truth  of  such  representations  within  a  few  months  from 
the  time  they  were  made,  and  that  not  doing  so  is  negligence  on  the  part  of 
the  defendant  that  bars  such  defence  as  to  the  assignee." 

The  defence  arising  from  the  alleged  promissory  representations 
that  the  note  and  mortgage  of  the  defendant  should  not  be  removed 
from  Bloomfield,  but  should  be  retained  in  charge  of  the  branch  of 
the  company  at  that  place,  was  frivolous,  and  was  practically  aban- 
doned on  the  trial.  The  case  was  submitted  to  the  jury  solely  on 
the  question  arising  upon  the  representations  of  the  non-assessa- 
bility  of  the  eighty  per  cent.     The  attempted  rescission  on  account 
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of  the  representation  as  to  non-removal  and  its  violation  was,  how- 
ever, unfortunately  introduced  into  the  charge  in  a  manner  that 
prejudiced  the  right  of  the  plaintiff.  The  requests,  as  above  stated, 
were  declined;  but  the  judge  charged  the  jury  as  follows:  That, 
*'  as  respects  creditors,  the  law  requires  of  one  who  has  been  drawn 
by  fraud  into  the  purchase  of  stock,  that  he  shall  be  guilty  of  no 
negligence  or  want  of  reasonable  care  in  discovering  the  fraud,  and, 
on  discovering  it,  promptly  repudiating  the  purchase.  If  you  find 
from  the  evidence,  that,  within  a  few  months  after  receiving  the 
stock  certificate,  the  defendant,  discovering  that  he  had  been  de- 
ceived in  some  respects,  procured  the  agent  who  had  obtained  his 
certificate  to  go  to  Chicago,  delivering  to  such  agent  his  stock 
certificate,  and  instructed  the  agent  to  surrender  up  the  stock  and 
demand  back  the  note  for  twenty  per  cent. ;  and  if  the  agent  ac- 
cordingly went  to  Chicago,  and  offered  to  the  company  to  surrender 
the  stock  and  rescind  the  contract,  which  the  company  refused; 
and  if  you  find  that  the  defendant  never  afterwards  acquiesced  in 
being  a  member  of  the  company;  that  in  September,  1871,  he 
brought  an  action  of  replevin  for  the  note,  based  on  the  ground 
of  fraud;  and  if  afterwards  he  refused  to  receive  any  dividend; 
and  if  all  this  took  place  before  bankruptcy  or  insolvency  of  the 
company, —  I  instruct  that,  in  point  of  law,  this  is  a  sufficient  re- 
pudiation of  the  contract  to  become  a  stockholder  to  enable  de- 
fendant, living  in  another  state  to  resist  an  action  for  the  payment 
of  the  eighty  per  cent.,  provided  you  find  that  defendant  was  in- 
duced to  become  a  stockholder  by  fraud,  as  before  explained;  and 
also  further  find,  in  view  of  all  the  circumstances,  that  defendant 
was  npt  unreasonably  negligent  in  discovering  the  fraud,  and  was 
guilty  of  no  want  of  reasonable  diligence  in  taking  steps  to  repudi- 
ate the  transaction."    To  this  charge  the  plaintiff  excepted. 

The  general  principles  set  forth  in  this  charge  are  no  doubt 
sound.  If  the  alleged  promissory  representation  as  to  the  non- 
removal  of  the  note  had  been  available,  and  had  the  question  been 
submitted  to  the  jury,  the  charge  would  have  been  well  enough. 
But  that  question  was  not  before  them.  The  question  submitted 
to  them  related  exclusively  to  the  representations  that  the  eighty 
per  cent,  should  not  be  required  to  be  paid.  That  was  the  fraud 
before  the  jury,  and  the  question  involved  in  the  seventh  and 
twelfth  requests  was  thus:  Assuming  that  representation  to  be  a 
frauds  which  would  avoid  the  contract,  had  the  defendant  dis- 
charged his  duty  in  discovering  that  fraud,  and  repudiating  the 
contract  on  account  of  that  fraud,  and  not  on  account  of  another 
fraud  not  now  in  question?    We  think  the  plaintiff  was  entitled  to 


SEC.  v.]    Corporation  Subscriptions  Induced  by  Fraud.  567 

the  opinion  of  the  jury  on  that  precise  question.  The  charge  re- 
'fused  him  this  right.  The  jury  were  charged  that  if,  within  a  few 
months  after  receiving  the  certificate,  the  defendant,  discovering 
that  he  had  been  deceived  in  some  respects,  sent  an  agent  to 
Chicago,  to  surrender  his  certificate  and  demand  his  note;  if  he 
never  afterwards  acquiesced  in  being  a  member  of  the  conlpany; 
if  he  brought  an  action  of  replevin  for  the  note;  and  if  he  refused 
to  receive  a  dividend,  this  was  sufficient  evidence  of  repudiation. 
This  was  well  enough  as  to  the  abandoned  fraud  which  was  not 
before  the  jury,  but  was  entirely  inapplicable  to  the  fraud  that  was 
before  them.  As  to  that  fraud,  the  defendant  testified  that  he  had 
no  knowledge  or  suspicion  of  its  existence  until  after  the  demand  ' 
made  upon  him  in  1873  ^V  ^^^  assignee,  and  that  he  never  made  any 
investigation  as  to  the  truth  of  the  representation  as  to  the  eighty 
per  cent,  liability  until  after  said  demand  in  1873.  On  this  point 
there  was  no  contradictory  evidence.  It  should  have  been  ruled 
as  a  question  of  law.  Pettihone  v.  Stevens,  15  Conn.  19;  Beers  v. 
Boitsford,  13  id.  146.  The  submission  should  have  been  made,  if 
not  ruled  as  a  question  of  law,  on  these  facts  only,  as  requested; 
and  the  failure  to  do  so,  and  the  introduction  of  the  facts  tending 
to  show  a  repudiation  on  the  ground  of  another  fraud,  could  not 
fail  to  confuse  the  jury,  and  was  error  on  the  part  of  the  judge. 

Wright's  Case  (Law  Rep.  12  Eq.  1871,  pp.  331-351)  is  an  au- 
thority on  the  point.  It  was  there  held,  first,  that  under  the  English 
act,  a  surrender  and  cancellation  of  shares  did  not  relieve  the 
holder  from  his  liability  to  creditors  of  the  bank;  and  second,  that 
a  surrender  by  Wright  of  his  shares  in  November,  on  the  ground 
of  an  apprehended  difficulty  in  the  affairs  of  the  bank,  did  not 
enable  him  to  claim  a  rescission  of  his  subscription  on  account  of  a 
fradnlent  representation  in  the  prospectus  of  the  company,  which 
fraud  was  then  unknown  to  him.  Henderson  v.  Royal  British 
Bank  (7  E.  &  B.  356) ;  Parris  v.  Harding  (i  C.  B.  (n.  s.)  533)  ; 
Oakcs  V.  Turqtiand  (L.  R.  2  Ap.  Cas.  325). 

The  principle  laid  down  in  the  charge  of  the  judge,  that  one 
who  claims  to  have  been  drawn  into  a  fraudulent  purchase  must 
exercise  care  and  vigilance  to  discover  the  fraud,  and  must  be 
prompt  in  repudiating  his  contract  on  the  ground  of  such  fraud, 
is  a  sound  one.     Thomas  v.  Barton  (48  N.  Y.  193). 

The  defendant  sought  to  become  a  member  of  a  .corporation  of 
the  state  of  Illinois,  and  to  obtain  the  benefits  and  advantages  of  its 
special  privileges.  If  he  is  not  held  to  be  bound  to  know  and  ac- 
cept all  the  consequences  of  this  connection,  he  certainly  is  bound 
to  use  care  and  attention  to  ascertain  his  position,  and  promptly 
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to  make  his  choice  of  retaining  it,  with  its  advantages  and  re- 
sponsibilities or  of  abandoning  it.  To  subscribe  for  stock  in  a* 
corporation  in  August,  1870;  to  rest  quietly  until  the  year  1873^ 
never  making  any  investigation  as  to  the  position  in  which  he  stood 
until  that  time,  and  until  after  the  assignee  in  bankruptcy  had  made 
a  demand  upon  him,  falls  very  far  short  of  what  the  law  requires. 
Especially  is  this  the  case  when  it  is  shown  that  he  lived  in  an 
adjoining  state;  that  he  sent  an  agent  to  Chicago,  and  himself  went 
to  that  city  in  1871  to  obtain  his  note  and  mortgage  from  that 
very  company  for  an  alleged  misconduct  in  another  respect.  It  was 
his  plain  duty  to  have  inquired  and  to  have  ascertained  his  position 
long  before  he  did.  "A  party  must  use  reasonable  diligence  to  as- 
certain the  facts."    Buford  v.  Brozm  (6  B.  Mon.  553). 

Mere  lapse  of  time,  where  a  party  has  not  asserted  his  claim 
with  reasonable  diligence,  is  a  bar  to  relief.  Relief  is  not  given 
to  those  who  sleep  on  their  rights.  Beck  ford  v.  IVade  (17  Ves. 
87-97) ;  Jones  V.  Tuberville  (2  Ves.  Jr.  11).  Equity  will  not  assist 
a  man  whose  condition  is  attributable  only  to  that  want  of  diligence 
which  may  be  fairly  expected  from  a  reasonable  person.  Duke  of 
Beaufort  v.  Ncald  (2  CI.  &  F.  248-286).  Parties  who  are  share- 
holders, and  claim  to  be  relieved  on  the  ground  of  fraud,  must  act 
with  the  utmost  diligence  and  promptitude.  Smith's  Case  (L.  R. 
2  Ch.  Ap.  613)  ;  Denton  v.  MacNeil  (L.  R.,  2  Eq.  532)  ;  Peel's 
Case  (L.  R.,  2  Ch.  Ap.  684.) 

The  judgment  must  be  reversed  and  a  new  trial  had. 


Martin  et  at.  v.  South  Salem  Land  Co.  et  al} 

94  Virginia  Reports  28  (1896). 

Various  creditors  brought  actions  against  the  land  company  and 
its  stockholders  to  enforce  the  liability  for  unpaid  stock.  Many 
of  the  stockholders  answered  that  their  subscriptions  had  been  ob- 
tained fraudulently,  promptly  repudiated  them,  and  asked  to  have 
the  subscriptions  rescinded.  Decree  of  a  pro  rata  assessment 
against  the  stockholders  to  pay  the  debts  was  rendered,  which  was 
appealed. 

Buchanan,  j.  *  *  *  Another  ground  on  which  the  appellants 
claim  that  they  are  not  liable  for  their  subscription  contract  is,  that 
they  were  induced  to  become  subscribers  by  the  false  and  fraudu- 
lent representations  of  the  company  or  its  agents.     One  of  the 

*  Facts  condensed. 
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false  and  fraudulent  representations  which  it  is  alleged  was  made 
to  certain  of  the  appellants  was,  that  there  was  no  promoter's  fund 
except  $10,000  of  the  paid-up  stock  of  the  company,  when,  in 
fact,  two  of  the  promoters  of  the  scheme,  Crabtree  and  Bowman, 
were  to  receive  the  sum  of  $20,000  additional,  in  money,  and  that 
they  did  receive  the  greater  part  thereof.  To  others  it  was  repre- 
sented that  among  the  subscribers  to  the  stock  of  tlie  company 
were  two  well-known  business  men,  of  much  experience  and  large 
wealth,  when,  in  fact,  one  of  them  had  made  no  subscription  at  all, 
and  the  other  had  subscribed  for  a  much  less  sum  than  was  repre- 
sented.   And  to  others  still  both  these  representations  were  made. 

If  it  be  assumed  that  these  representations  were  made  and  relied 
on;  that  they  were  not  true,  and  were  sufficient  to  entitle  the 
appellants  to  have  their  contracts  rescinded,  and  the  money  paid 
by  them  refunded,  as  between  themselves  and  the  Land  Company, 
did  they  show  themselves  entitled  to  such  relief  as  against  the 
creditors  of  the  Land  Company,  whose  debts  were  decreed  to  be 
paid  in  the  court  below? 

It  appears  that  a  meeting  of  the  stockholders  had  been  called  for 
the  17th  of  May,  1892,  to  consider  the  affairs  of  the  company.  A 
majority  of  the  stock  not  being  represented  on  that  day,  a  com- 
mittee was  appointed  to  prepare  a  statement  in  regard  to  its  affairs, 
and  the  secretary  was  instructed  to  send  a  copy  of  that  statement 
to  each  stockholder,  and  urge  him  to  be  present  at  an  adjourned 
meeting  of  the  company,  to  be  held  on  the  9th  of  June,  following. 
Pursuant  to  that  resolution,  the  following  statement  was  prepared 
and  sent  to  the  stockholders: 

"A  circular  of  information  for  stockholders  of  the  south 

SALEM    LAND  COMPANY." 

"The  following  is  a  copy  of  the  prospectus  under  which  the 
stock  to  the  South  Salem  Land  Company  was  subscribed : 

"The  South  Salem  Land  Company,  of  Salem,  Virginia,  owns 
306  acres  of  land,  lying  on  the  east  side  of  the  Salem  Development 
Company,  south  of  the  Salem  Improvement  Company,  and  south- 
west of  the  Riverside  Land  Company,  and  is  known  as  the  Colonel 
Jack  farm. 

"This  land  cost  the  company  $81,200  in  cash,  and  $10,000  in 
paid-up  stock.  The  capital  stock  of  the  company  is  $300,000,  di- 
vided into  shares  of  $10  each,  only  $250,000  of  which  shall  be 
issued  unless  necessary  for  the  special  betterment  of  the  land  in 
the  future,  and  $10,000  of  which  is  the  paid-up  stock  referred  to 
above.  It  is  proposed  to  sell  $240,000  of  the  stock  on  the  follow- 
ing terms :    Ten  per  cent,  payable  on  March  20,  and  ten  per  cent. 
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on  April  20,  1890,  and  ten  per  cent,  payable  on  March  20,  1891. 
It  is  guaranteed  that  only  the  above-named  assessments  will  be 
made. 

"  AVe,  the  undersigned,  subscribe  to  the  amounts  opposite  our 
names  upon  the  above-named  conditions. 

"Under  the  above  prospectus  subscription  lists  were  sent  by 
the  several  agents  for  the  whole  amount  of  the  $240,000  stock,  but 
only  on  19,541  shares  have  the  three  assessments  been  nearly  all 
paid.  On  the  remaining  5,088  shares  on  the  list  nothing  has  been 
paid,  and  the  stock  advertised  and  offered  for  sale  was  withdrawn 
for  want  of  bidders.  While  every  effort  will  be  made  to  collect, 
it  is  found  that  a  large  per  cent,  of  the  lists  is  insolvent.  If  we 
had  $3  per  share  on  those  shares,  this  amount,  $15,440,  would  be 
sufficient  for  our  necessities,  and  enable  us  to  carry  on  the  affairs 
of  the  company  successfully. 

"We  now  absolutely  need  about  $12,000  for  present  pressing 
dues.  If  this  amount  can  not  be  raised  now,  a  forced  trustee's 
rale  of  the  property  will  be  the  inevitable  result. 

"  The  stockholders  can  not  be  further  assessed  by  the  company, 
unless  the  stockholders  themselves  vote  to  make  the  assessment. 

"A  single  ten  per  cent,  assessment  would  relieve  the  condition  of 
things  now  and  secure  the  stockholders  further  advantages. 

"  Be  sure  to  come  or  send  your  proxy  to  the  meeting. 

"  Salem,  Va.,  June   i,    1892." 

The  indebtedness  of  the  land  company  at  that  time  was  more 
than  $40,000.  Its  assets,  independent  of  its  stock  subscriptions, 
consisted  of  the  tract  of  land  mentioned  in  the  prospectus,  which, 
it  seems,  had  never  been  assessed  for  the  purposes  of  taxation  at 
more  than  $18,000,  and  which,  when  sold  in  December,  1893,  only 
brought  $10,000,  and  upon  a  resale  in  February,  1894,  $9,000. 
Upon  its  stock  subscriptions,  on  which  no  part  of  the  thirty  per 
cent,  called  for  had  been  paid,  there  was  a  httle  over  $15,000  due, 
but  the  larger  part  of  it  was  due  from  insolvent  parties.  There 
was  also  a  small  balance  due  from  stockholders  belonging  to  the 
class  who  had  made  payments  on  their  stock  subscriptions.  The 
land  company  was  not  only  unable  to  meet  its  debts  as  they  be- 
came due,  but  assets  were  altogether  insufficient  to  pay  its  liabilities. 
Unless  the  stockholders  were  willing  to  make  additional  pa>Tnents 
upon  their  stock,  which  the  company  admitted  it  had  no  right  to 
call  for  under  its  guarantee  to  them,  the  land  of  the  company, 
which  was  its  principal  asset,  and  the  development  and  sale  of 
which  was  the  chief  object  of  its  creation,  would  be  sold  at  a 
trustee's  sale  for  the  residue  of  the  purchase  price. 
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No  provisions  having  been  made  by  the  company  or  its  stock- 
holders to  meet  the  indebtedness,  the  trustee  gave  notice  that  he 
would,  on  the  i8th  day  of  August,  1892,  sell  the  land.  On  the 
loth  of  that  month  the  sale  was  enjoined  by  an  order  entered  in 
the  case  of  the  South  Salem  Land  Co,  v.  Hansbrougli,  Trustee,  etc. 
The  bill  in  that  case  did  not  claim  that  the  debt  for  which  the 
land  was  advertised  to  be  sold  was  not  just,  due  or  unpaid,  but 
alleged  that  there  were  clouds  upon  its  title  which  ought  to  be 
removed  before  sale,  and  that  the  notice  of  sale  was  not  in  con- 
formity with  the  provisions  of  the  deed  of  trust. 

At  the  October  term  following  of  the  Circuit  Court,  two  judg- 
ments \vere  rendered  against  the  land  company,  one  in  favor  of  the 
Bank  of  Salem,  and  the  other  in  favor  of  the  Pittsburg  Bridge 
Company,  for  sums  aggregating  more  than  $11,000.  Upon  these 
judgments  executions  were  issued  and  returned  "  no  property 
found." 

In  December  of  the  same  year  the  Bank  of  Salem  and  the  bridge 
company  instituted  suit  against  the  land  company  and  its  stock- 
holders for  the  purpose  of  subjecting  its  assets,  including  the  unpaid 
subscription  of  its  stockholders,  to  the  payment  of  their  debts  and 
the  debts  of  the  other  creditors  of  the  company  who  would  come 
in  and  contribute  to  the  expenses  of  the  suit. 

In  that  case  the  appellants  (except  in  three  cases,  which  will  be 
hereafter  considered)  for  the  first  time  took  steps  to  have  their 
subscription  contracts  rescinded. 

A  party  who  has  been  induced  to  subscribe  for  stock  in  a  corpo- 
ration by  false  or  fraudulent  representations  as  to  a  material  fact 
upon  which  he  had  the  right  to  rely,  and  did  rely,  is  entitled  to 
have  the  contract  rescinded  in  the  same  manner  as  if  the  question 
had  arisen  between  two  natural  persons,  provided  the  question 
arises  between  the  contracting  parties  and  the  rights  of  third 
persons  are  not  involved,  i  Morawetz  on  ^Corporations,  §  108;  2 
Thompson  on  Corporations,  §  1361 ;  i  Cook  on  Stock  and  Stock- 
holders, etc.,  g§  151-161. 

A  contract  procured  by  a  fraud  is  not  void,  but  voidable  only, 
at  the  option  of  the  party  defrauded.  It  is  binding  upon  him  until 
rescinded,  and,  if  before  he  exercises  the  option  to  rescind,  innocent 
third  parties  have,  in  reliance  of  the  fraudulent  contract,  acquired 
rights  which  would  be  prejudiced  by  its  rescission,  they  may  gener- 
ally have  it  enforced  for  their  benefit,  although  the  party  by  whose 
fraud  it  w-as  procured  could  not  do  so.  Oakes  v.  Titrqiiand,  etc. 
(House  of  Lords),  2  English  and  Irish  Appeal  Cases,  L.  R.  325; 
Tennent  v.  City  of  Glasgozv  (House  of  Lords),  4  Appeal  Cases, 
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L.  R.  615;  2  Thompson  on  Corporations,  §  1363;  2  Morawetz  on 
Corporations,  §  839. 

This  principle  is  founded  in  reason  and  justice.  If  one  of  two 
innocent  persons  must  suffer  from  tlie  misconduct  of  a  third,  the 
burden  must  fall  upon  the  one  whose  conduct  enabled  the  third 
person  to  perpetuate  the  wrong  complained  of. 

If  a  person  is  induced  by  fraud  to  sell  his  property,  and  it  passes 
into  the  hands  of  an  innocent  purchaser  for  value  before  his  con- 
tract by  which  he  sold  has  been  rescinded,  he  must  bear  the  loss 
rather  tlian  the  innocent  purchaser. 

In  an  ordinary  partnership  it  is  impossible  for  one  partner  to 
retire  from  or  to  repudiate  the  partnership  to  the  prejudice  of 
the  partnership  creditors.  He  may  have  been  induced  to  enter  into 
the  partnership  by  the  false  or  fraudulent  representations  of  the 
other  partners,  and  this  may  be  a  sufficient  ground  for  relief  against 
them,  but  it  is  no  ground  for  getting  rid  of  the  firm's  liabilities  to 
its  creditors. 

The  shareholders  in  a  corporation  are  the  real  parties  in  interest. 
They  furnish  the  capital  and  receive  the  profits.  As  was  said 
by  Mr.  Justice  Miller,  in  Sawyer  v.  Hoag,  17  Wall.  610,  the  corpo- 
ration "  is  but  the  representative  of  its  stockholders,  and  exists 
mainly  for  their  benefit,  and  is  governed  and  controlled  by  them 
through  officers  whom  they  elect,  and  the  interest  and  power  of 
legal  control  of  each  shareholder  is  in  exact  proportion  to  his 
amount  of  stock." 

In  the  case  of  Oakes  v.  Tiirquand,  etc.,  cited  above,  it  was  held 
by  the  House  of  Lords  that,  after  the  winding  up  of  a  joint  stock 
company  had  commenced,  a  stockholder  could  not  have  his  contract 
rescinded  for  fraud  in  its  procurement.  The  decision  was  based 
upon  the  ground  that  innocent  third  parties  acquired  rights  which 
would  be  defeated  by  the  rescission.  In  that  case  the  decision  of 
Lord  Campbell,  in  Henderson  v.  Royal  British  Bank  (7  E.  &  B. 
356),  was  approved.  Lord  Campbell  said  in  that  case^  "This  is 
an  application  by  a  creditor,  who,  upon  the  faith  of  the  part}'  who 
was  then  a  shareholder,  and  who  held  himself  out  to  the  world 
as  a  shareholder,  and,  being  one,  gave  credit  to  the  bank.  He 
has  obtained  judgment  against  the  bank.  There  was  no  assets  of 
the  bank  as  a  company,  and  the  application  now  is  that  execution 
may  issue  against  the  party  individually.  It  would  be  monstrous 
to  say  that  he,  having  become  a  partner  and  a  shareholder,  and 
having  held  himself  out  to  the  world  as  such  and  having  so  re- 
mained until  the  concern  stopped  payment,  could,  by  repudiating 
the  shares  on  the  ground  that  he  had  been  defrauded,  make  himself 
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no  longer  a  shareholder,  and  thus  get  rid  of  his  liability  to  the 
creditors  of  the  bank,  who  had  given  credit  to  it  upon  the  faith 
that  he  was  a  shareholder.  It  would  be  a  monstrous  injustice, 
and  contrary  to  all  principle."  Tennent  v.  City  of  Glasgow  Bank, 
4  Appeal  Cases  (H.  L.)  615;  Stone  v.  City  and  County  Bank,  3  C. 
P.  Div.  282;  Wright's  Case,  L.  R.  7  Chy.  60;  Pugh  &  Sharman's 
Case,  L.  R.  13  Eq.  572;  2  Thompson  on  Corp.,  §§  1441,  1442;  i 
Cook  on  Stock  and  Stockholders,  §  163. 

In  this  country,  in  the  absence  of  statutory  provisions  upon  the 
subject,  the  rule  seems  to  be,  says  Morawetz,  in  his  work  on  corpo- 
rations, **  that  a  shareholder  whose  contract  of  subscription  was 
obtained  by  fraud  would  be  liable  to  contribute  his  share  of  the 
capital  upon  the  insolvency  of  the  company,  so  far  as  this  may  be 
required,  in  order  to  satisfy  those  creditors  whose  claims  attached 
before  he  elected  to  disaffirm  the  contract."    Section  840. 

Thompson  says :  "  It  may  be  concluded  from  a  number  of 
American  cases  that  no  rescission  will  be  allowed  after  the  bank- 
ruptcy or  insolvency  of  the  corporation  has  supervened  unless  under 
very  exceptional  circumstances,  if  at  all ;  and  further,  that  the  fact 
that  the  stockholder  was  induced  to  take  stock  by  false  representa- 
tions is  no  defense  in  an  action  by  judgment-creditors  of  the  corpo- 
ration on  his  statutory  liability."    2  Thompson  on  Corp.,  §  1450. 

Cook  says  upon  this  subject:  "In  this  country  the  effect  of 
corporate  insolvency  upon  the  right  of  a  subscriber  to  rescind  his 
contract  for  fraud  has  not  been  passed  upon  as  often  as  in  Eng- 
land. The  decisions,  however,  clearly  hold  that  corix)rate  insolv- 
ency is  a  bar  to  such  rescission."    i  Cook  on  Stocks  &  Stockholders, 

§§  163,  164. 

The  decisions  of  the  courts,  we  think,  sustain  the  doctrine  laid 
down  in  the  text-books,  that  a  person  who  has,  to  all  external 
appearances,  become  a  stockholder,  can  not,  as  to  creditors  who 
may  have  trusted  the  company  upon  the  faith  of  his  membership, 
have  his  contract  of  subscription  rescinded  upon  the  ground  of 
fraud,  where  he  did  not  repudiate  the  contract  and  take  steps  to 
have  it  rescinded  before  the  company  stopped  payment  and  became 
actually  insolvent;  certainly  not,  where  it  does  not  appear  that  he 
was  diligent  in  discovering  the  fraud,  and  prompt  in  repudiating  his 
contract  after  it  was  discovered.  Upton  v.  Tribilcock,  91'  U.  S. 
45;  Webster  v.  Upton,  91  U.  S.  65:  Sanger  v.  Upton,  91  U.  S.  56; 
Chubb  V.  Upton,  95  U.  S.  665 ;  Ogilvie  v.  Knox  Ins.  Co.,  22  How. 
380;  Tennent  v.  City  of  Glasgow  Bank,  4  Appeal  Cases  (H.  L.), 
615;  Turner  v.  Granger,  etc.  (Ga.),  38  Am.  Rep.  801;  Hoivard  v. 
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Glenn  (Ga.),  ii  S.  E.  6io;  Saffold  v.  Barnes,  39  Miss.  399; 
DuMeld  V.  Barnum,  59  Mich.  272. 

Before  the  appellants  had  repudiated  their  contracts  the  land 
company  was  insolvent.  It  was  insolvent,  whether  that  word  be 
used  in  its  restricted  sense  to  indicate  the  inability  of  an  individual 
to  pay  his  debts  as  they  become  due  in  the  ordinary  course  of  busi- 
ness, or  in  its  general  or  popular  meaning,  to  denote  that  the  entire 
assets  of  a  debtor  are  insufficient  to  pay  his  debts.  Toof  v.  Martin, 
13  Wall.  40.  Not  only  was  this  true,  but  its  real  estate  had  been 
advertised  for  sale  for  the  purchase  money  yet  due  upon  it,  which 
was  more  than  it  was  worth.  Judgments  had  been  obtained  against 
the  company,  as  before  stated,  executions  issued  and  returned  "  no 
property  found,"  and  a  creditor's  bill  filed  to  subject  its  assets  to 
the  payment  of  its  debts,  in  which  it  was  alleged  that  independent 
of  its  unpaid  stock  subscriptions  (which  the  company  admitted 
it  had  no  right  to  collect,  except  so  much  of  the  thirty  per  cent, 
called  for  as  remained  unpaid)  the  company  was  insolvent.  This 
was  more  than  two  years  and  a  half  after  their  subscriptions  had 
been  made.  The  excuse  given  for  this  delay  is  that  they  did  not 
discover  the  fraud  complained  of  earlier.  There  is  nothing  in  the 
evidence  to  show  that  any  diligence  was  exercised  by  them  to 
discover  whether  the  alleged  false  representations  made  to  them 
were  true  or  not. 

It  is  not  sufficient  in  a  case  like  this,  where  the  rights  of  creditors 
are  involved,  that  a  stockholder  should  be  prompt  in  repudiating  his 
contract  of  subscription  and  in  seeking  to  have  it  rescinded  after 
the  fraud  had  been  discovered,  but  he  must  be  diligent  also  in 
discovering  the  fraud.  Where  a  party  has  the  means  of  knowledge 
or  discovery  in  his  power,  he  will  be  deemed  to  know  all  that  with 
ordinary  care  and  diligence  he  might  have  obtained  knowledge 
of.  A  delay  which  might  be  of  no  consequence  in  an  ordinary 
case,  may  be  amply  sufficient  to  bar  the  title  to  relief  where  the 
property  is  of  a  speculative  character,  or  is  subject  to  contingencies, 
or  where  the  rights  and  liabilities  of  third  parties  have  been  in 
the  meantime  varied.  Parties,  it  is  said,  who  are  in  the  position 
of  shareholders  in  companies,  if  they  come  to  the  court  to  be  re- 
lieved from  their  shares  on  the  ground  of  fraud,  must  come  with 
the  utmost  diligence  and  promptitude.  Kerr  on  Fraud  &  Mistake, 
306,  etc.;  Morawetz  on  Corp.,  §§  108,  839;  Chubb  v.  Upton,  95 
U.  S.  665 ;  Upton  v.  Trihilcock,  91  U.  S.  45 ;  II  Thompson  on 
Corp.,  §  1438,  etc.     *    *    * 

Affirmed. 
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Subscriptions  by  mistake.  Law.  Storrs  v.  Barker,  6  Johns.  Ch.  (N.  Y.) 
166;  Bank  of  U.  S.  v.  Daniel,  Z7  U.  S.  32;  Loftus  v.  Fischer,  106  Gal.  616; 
Morawetz,  §  97;  Cook,  §  196.  Fact:  Keene  v.  Demelman,  172  Mass.  17; 
County  V.  Copley ^  67  Pa.  St.  386;  Hochstein  v.  Berghauser,  123  Cal.  681. — Ed. 


VI.    Calls  and  Assessments. 

Heaston  v.  The  Cincinnati  and  Fort  Wayne  Railroad 

Company. 

i6  Indiana  Reports  27s  (1861). 

Action  to  recover  on  a  subscription  to  stock. 

Perkins,  j,  *  *  *  The  board  of  directors  of  the  company, 
on  June  21,  1853,  passed  and  entered  on  its  records  the  following 
resolution : 

"Resolved,  That  the  stockholders  in  Ihe  Cincinnati  and  Fort 
IVayne  Railroad  Company  are  hereby  required  to  pay  an  install- 
ment of  ten  per  cent,  every  thirty  days,  on  all  cash  subscriptions, 
until  the  whole  subscriptions  are  paid;  and  that  due  notice  thereof 
be  given,  signed  by  the  president  and  secretary."  It  was  offered  in 
evidence  on  the  trial,  and  objected  to  by  the  appellant  for  the 
following  reasons,  stated  at  the  time: 

1.  That  it  was  too  vague,  indefinite  and  uncertain  to  bind  the 
defendant. 

2.  That  it  did  not  fix  a  time  when  payment  of  the  installments 
of  stock  should  commence,  nor  did  it  fix  a  definite  time  when  any 
installment  should  be  paid. 

3.  That  it  required  the  installments  of  stock  to  be  paid  in  in- 
stallments of  ten  per  cent,  every  thirty  days. 

The  court  overruled  the  objections  and  let  the  resolution  be  read 
to  the  jury.  We  think  the  resolution  was  admissible,  to  show  a 
call  for  payment  of  an  installment  in  thirty  days  from  date,  and 
every  thirty  days  afterward.  The  appellee  claims  to  be  incorpo- 
rated under  the  general  railroad  law  of  May  11,  1852,  the  eighth 
section  of  which,  i  R.  S.  412,  provides  that  the  directors  may  call  in 
and  demand  from  the  stockholders  any  sums  of  money  by  them 
subscribed,  in  such  payments  or  installments  as  the  directors  shall 
deem  proper,  under  penalty  of  forfeiture  of  the  stock  subscribed, 
if  payment  be  not  made  by  the  stockholder  "within  thirty  days 
after  personal  demand,  or  notice  requiring  such  pa3rment,  shall  have 
been  made  in  each  county  through  which  such  road  shall  be  laid 
out,  in  which  a  newspaper  shall  be  published :  Provided,  that  sub- 
scriptions shall  not  be  required  to  be  paid,  except  in  equal  install- 
ments of  not  more  than  ten  per  cent,  a  month."    *    *    * 
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Where  the  charter  requires  notice  as  a  condition  precedent  to 
suits  for  installments  of  stock,  and  there  is  no  waiver  df  the  con- 
dilion,  notice,  as  required  by  the  charter,  must  be  given.  Ind.  Dig., 
sections  73,  74,  75,  page  321.  The  general  railroad  law  above 
quoted  does  require  notice,  or  a  personal  demand,  thirty  days  before 
a  proceeding  to  forfeit  the  stock,  but  not  before  suit  to  recover 
installments.  Smith  v.  Indiana,  etc.,  Company,  12  Ind.  61 ;  John- 
son v.  The  Crazvfordsville,  etc.  Company,  11  Ind.  280.  The  sub- 
scribers must  take  notice  of  the  acts  of  the  directors  as  to  calls. 

To  constitute  legal  notice  under  the  charter,  one  and  the  same 
notice,  fixing  the  same  time  for  payment,  must  have  been  published 
in  a  newspaper  in  each  of  the  counties,  in  which  one  was  published, 
through  which  the  line  of  the  road  extended.    *    *    * 

Per  Curiam, —  The  judgment  is  reversed,  with  costs. 


7' 


The    Great    Western    Telegraph    Company,    Respondent, 

Burnham  Et  Al.,  Appellants.* 

79  IVisconsin  Reports  47   (1891). 

The  respondent  company  through  its  receiver,  ordered  a  call  of 
thirty-five  per  cent,  ujxjn  subscriptions  made  before  insolvency. 
The  appellant  defendant  declined  to  pay  on  the  ground  that  the 
call  was  invalid,  as  it  did  not  operate  equally  on  all  the  share- 
holders. 

Cole,  C.  J.  *  *  *  We  will  further  assume  that  the  Illinois 
Court  of  Equity  in  the  suit  before  it,  having  also  before  it  all  the 
evidence  as  to  the  organization  of  the  corporation,  the  validity  of 
the  stock  subscriptions,  and  the  liabilities  of  the  corporation,  could 
decree  or  make  a  call  on  the  unpaid  subscriptions  to  the  stock,  in 
the  same  manner  and  with  like  effect  as  though  the  directors  of 
the  corporation  themselves  had  ordered  the  assessment,  as  tliey  were 
authorized  to  do  by  the  contract  of  subscription.  But  we  fully 
agree  with  the  appellants'  counsel  that  any  call  or  assessment  made 
upon  the  shares  must  be  uniform,  and  in  ratable  amounts,  and  that 
any  call  or  assessment  which  requires  some  shareholders  to  pay 
a  higher  rate  than  other  shareholders  is  unjust,  and  should  not  be 
enforced.  We  have  referred  to  the  averment  of  the  complaint 
which  states  that  some  of  the  stockholders  have  paid  $10,  or  forty 
per  cent.,  on  each  share  of  stock  held  by  them,  while  many  of  the 
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stockholders  have  never  paid  more  than  fifty  cents,  or  two  per 
cent.,  on  a  share.  It  requires  no  argument  to  show  that  such  a  call 
or  assessment  on  the  stock  is  grossly  unequal  and  unjust.  We  think 
Mr.  Morawetz  states  the  correct  rule  on  this  subject  in  the  follow- 
ing language:  "Justice  between  the  shareholders  of  a  corporation 
requires  that  all  the  shareholders  should  contribute  in  respect  to 
their  shares  at  the  same  time,  and  in  ratable  amounts.  A  call  re- 
quiring some  shareholders  to  pay  in  more  than  others  would, 
therefore,  be  invalid.  But,  if  some  shareholders  have  already  con- 
tributed more  than  others,  it  would  be  not  only  the  right  but  the 
duty  of  the  directors  to  make  calls  upon  the  other  shareholders  in 
such  amounts  as  to  equalize  the  contributions  of  all."  Mor.  Priv. 
Corp.  (2d  ed.),  section  154.  See,  also.  Pike  v.  B.  &  C.  S.  L.  R.  Co., 
68  Me.  445.  Cook,  on  Stock  and  Stockholders  (2d.  ed.,  section 
114),  says:  "A  call  *  *  *  must  be  made  on  all  alike,  or 
it  will  be  void.  The  courts  will  not  allow  the  directors  of  a  com- 
pany so  to  proceed  as  to  require  some  stockholders  to  pay  calls, 
and  not  to  require  others  to  do  the  same."  And  this  accords  with 
common  sense,  and  all  notions  of  equity  and  fairness." 

Order    of    Circuit    Court    overruling    demurrer    to    complaint 
reversed. 


Moses  v.  Tompkins.^ 
Same  v.  Woodson. 

84  Alabama  Reports  613  (1887). 

Bill  for  injunction  to  restrain  the  alleged  directors  and  officers 
of  a  corporation  from  disposing  of  the  plaintiff's  stock  for  non- 
payment of  calls,  on  the  ground  that  said  officers  and  directors  were 
not  legally  elected  as  provided  by  state  L. 

Clopton,  J.  *  *  *  In  order  that  an  assessment  and  call  for 
the  payment  of  subscriptions  to  the  capital  stock  of  a  corporation 
may  be  legal  and  enforcible,  it  must,  ordinarily,  be  made  by  the 
corporate  authorities  in  whom  the  power  is  vested  by  the  charter  or 
by-laws,  or  by  the  general  laws.  In  Garden  G.  U.  Q,  Min,  Co.  v. 
McLister,  i  L.  R.  App.  Cas.  39,  a  bill  was  filed  to  declare  invalid 
a  forfeiture  of  stock  for  the  non-payment  of  calls  made  by  di- 
rectors alleged  to  have  been  illegally  elected.  The  question  of  the 
validity  of  the  forfeiture  ultimately  depended  on  the  validity  of  the 
election  of  the  persons  who,  assuming  to  be  directors^*  declared 
complainants'  shares  forfeited  for  non-payment  of  a  call  made  by 
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them.  The  bill  was  sustained;  the  declaration  of  the  forfeiture 
declared  invalid;  and  it  was  held  that  there  must  be  properly  ap- 
pointed directors  to  make  a  call,  and  to  declare  a  forfeiture  of 
shares  for  non-payment.  It  has  also  been  held  in  other  cases,  that 
the  illegality  of  the  election  of  the  persons  who,  as  directors  make 
a  call,  may  be  set  up  in  resistance  to  a  suit  for  its  recovery. 
People's  Mut.  Ins.  Co.  v.  Wescott,  14  Gray,  440.  To  prevent  irre- 
parable mischief,  multiplicity  of  suits,  the  destruction  and  impair- 
ment of  the  pecuniary  rights  of  the  stockholders  equity  will  inter- 
fere, at  the  instance  of  a  stockholder,  and  restrain  the  sale  of  his 
stock  for  the  payment  of  a  call  made  by  illegally  elected  or  ap- 
pointed directors.  The  validity  of  the  election  of  defendants  as 
directors  arises  collaterally  and  incidentally,  and  the  duty  to  in- 
quire into  and  decide  the  question  is  necessarily  involved.  *  *  * 
It  is  further  insisted,  that  though  the  persons  appointed  to  fill 
the  vacancies  were  not  legally  elected,  they  are  actually  holding  and 
exercising  the  powers  and  functions  of  the  office,  and  are  directors 
de  facto;  and  inasmuch  as  the  power  to  make  assessments  and  calls 
is  vested  in  the  board  of  directors,  a  call  made  by  directors  de 
facto  can  not  be  collaterally  called  in  question  by  a  stockholder. 
To  constitute  an  officer  de  facto,  there  must  be  a  color  of  election 
or  appointment,  or  an  exercise  of  the  functions  of  the  office  under 
such  circumstances  and  for  such  length  of  time  without  inter- 
ference, as  to  justify  the  presumption  of  a  due  election  or  appoint- 
ment. Cary  v.  State,  76  Ala.  78.  The  mere  exercise  of  the  func- 
tions of  the  office  is  in  itself  insufficient.  The  bills  allege  only  two 
official  acts  of  the  defendants  as  directors,  and  it  may  well  be 
doubted  whether  the  allegations  make  a  prima  facie  case  of  di- 
rectors de  facto.  The  facts  set  up  in  the  answers,  on  which  this 
claim  is  rested  by  the  defendants,  can  not  be  considered  on  a  motion 
to  dissolve  the  temporary  injunction.  But  passing  this  question, 
we  shall  proceed  to  consider  the  right  of  a  stockholder  to  set  up 
the  illegality  of  the  election,  though  the  persons  may  have  become 
directors  de  facto,  in  resistance  to  an  assessment  and  call  on  sub- 
scriptions to  the  capital  stock.  We  are  cognizant  that  some  courts 
of  the  highest  authority  have  held  that  the  power  of  persons  to 
act  in  behalf  of  the  corporation,  who  have  become  directors  de 
facto,  can  not  be  collaterally  questioned  by  a  stockholder,  without 
a  judgment  of  ouster  against  them  in  a  direct  proceeding  for  that 
purpose.  An  analysis  of  the  cases  would  show,  we  think,  that 
in  a  majority  of  them  the  election  was  not  illegal  and  void,  but 
irregular  and  voidable,  because  of  ineligibility,  or  other  cause,  or  if 
originally   illegal,   that  the   shareholder  assailing  its  validity  had 
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affirmatively  ac(juiesced  in  their  acts  as  directors.  The  doctrine 
of  the  validity  of  the  acts  of  officers  de  facto  rests  on  public  policy 
and  justice.  The  official  dealings  of  directors  de  facto  with  third 
persons  are  sustained  as  rightful  and  valid,  on  the  ground  of  con- 
tinuous acquiescence  by  the  corporation,  and  suffering  them  to 
hold  themselves  out  as  having  such  authority,  thereby  inducing 
others  to  deal  with  them  in  such  capacity. 

The  theory  of  the  doctrine  of  officers  de  facto,  and  the  principles 
sustaining  the  validity  of  their  official  acts,  are  that,  though  wrong- 
fully in  office,  yet  exercising  power  and  functions  appertaining  to 
such  office,  justice  and  necessity  require,  for  the  protection  and 
preservation  of  the  rights  and  interests  of  third  persons,  that  their 
acts,  within  the  scope  of  official  authority  and  duty,  shall  be  sus- 
tained. The  stockholders  are  not  third  persons  in  their  relation 
to  the  corporation.  If  persons  undertake  to  exercise  the  functions 
and  discharge  the  duties  of  directors  in  opposition  to  the  will  of  a 
majority  of  the  stockholders,  they  are  mere  usurpers,  and  their 
acts  can  not  be  deemed  valid,  when  invoked  for  their  own  protec- 
tion. Otherwise,  the  wrongful  assumption  of  official  authority  and 
Its  exercise  would  operate  to  constitute  the  usurpers,  as  between 
themselves  and  the  corporation  and  shareholders,  a  board  invested 
with  the  power  to  transact  its  business  and  administer  its  affairs. 
In  such  case,  the  necessity  and  justice  of  the  rule  as  to  the  validity 
of  the  acts  of  directors  de  facto  do  not  exist,  and  the  rule  itself  is 
inapplicable.  The  acts  of  officers  de  facto  are  only  valid  when 
third  persons  have  rights  and  interests  to  be  protected.  By  the 
terms  of  their  contract  an  assessment  or  call,  made  by  directors 
duly  appointed,  is  essential  to  create  a  liability  on  the  stockholders. 
The  validity  of  the  acts  of  directors  de  facto  and  their  authority 
may  be  called  in  question  by  a  stockholder  whenever  such  acts  are 
destructive  or  affect  his  property  rights,  or  impose  a  liability  on 
him  as  such,  and  the  rights  of  third  persons  do  not  intervene. 
Thorington  v.  Gould,  59  Ala.  461;  People's  Mutual  Life  Ins.  Co. 
V.  Westcott,  14  Gray,  440. 

Injunction  allowed. 


Harrison,  C.  J.,  in  Enterprise  Ditch  Co.  et  al.  v.  Moffjtt  et  aL 

58  Nebraska  Reports  642  (1899). 

"  There  was  no  statutory  authority  to  assess  stock  of  which  the 
amount  had  been  fully  paid,  neither  did  the  articles  of  incorpora- 
tion confer  any  express  power  so  to  do.     In  the  absence  of  author- 
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ization  by  either,  the  directors  could  not  enact  a  by-law  by  which 
provision  was  made  for  such  assessments,  and  especially  not  to  be 
enforced  by  a  sale  or  practical  forfeiture  of  stock.  Association  v. 
Conncll,  55  Neb.  396,  75  N.  W.  Rep.  837 ;  De  Laine  Co.  v.  Mason, 
5  R.  I.  463;  2  Beach  Priv.  Corp.,  §  590;  i  Cook  Stock,  Stockh.  & 
Corp.  Law,  §§  241,  242;  i  Thomp.  Corp.,  §§  1037,  1038;  Rosen- 
back  V.  Bank,  53  Barb.  495 ;  In  re  Long  Island  R.  Co,,  19  Wend. 
37 ;  State  v.  Morristoum.  Fire  Assn,,  23  N.  J.  Law,  195 ;  Williams 
V.  Loive,  4  Neb.  382. 

(Speaking  of  an  act  passed  subsequent  to  incorporation  of  the 
company.)  The  paid  share  or  shares  of  stock  were  the  personal 
property  of  any  individual  owner,  and  a  contract  which  embodied 
the  articles  of  incorporation  and  the  pertinent  laws  of  the  state 
existed,  to  which  the  shareholder  was  a  party.  Without  a  discus- 
sion or  notice  of  some  other  branches  of  the  argument  and  subject, 
it  must  be  said  that  the  legislature  could  not  so  change  these  ac- 
crued, contractual,  and  property  rights  as  to  allow  an  assessment 
against  the  paid-up  stock,  and  its  forfeiture  or  sale  for  the  non- 
payment. This  would  involve  too  violent  an  invasion  of  property 
and  contract  rights,  i  Cook  Stock,  Stockh.  &  Corp.  Law,  §  492; 
Manufacturing  Co.  v.  Sheldon,  44  Neb.  279,  62  N.  W.  Rep.  480; 
City  of  Detroit  v.  Detroit  and  Howell  Plank  Road  Co.  (Mich.),  5 
N.  W.  Rep.  279:  I  Beach  Priv.  Corp.,  §§  40,  41;  i  Cook  Stock, 
Stockh.  &  Corp.  Law,  §  50." 


Bradley,  J.,  in  Pacific  National  Bank  v.  Eaton. 

141  United  States  Reports  227  (1891). 

"  The  only  question  to  be  considered,  therefore,  is  whether  the 
fact  that  the  defendant  in  error  did  not  call  for  and  take  her 
certificate  of  stock  made  any  diflFerence  as  to  her  status  as  a  stock- 
holder. We  cannot  see  how  it  could  make  the  slightest  difference. 
Her  actually  going  or  sending  to  the  bank  and  electing  to  take  her 
share  of  the  new  stock,  and  paying  for  it  in  cash,  and  receiving 
a  receipt  for  the  same  in  the  form  above  set  forth,  are  acts  which 
are  fully  equivalent  to  a  subscription  to  the  stock  in  writing,  and 
the  payment  of  the  money  therefor.  She  then  became  a  stock- 
holder. She  was  properly  entered  as  such  on  the  stock  book  of 
the  company,  and  her  certificate  of  stock  was  made  out  ready  for 
her  when  she  should  call  for  it.  It  was  her  certificate.  She  could 
have  compelled  its  delivery  had  it  been  refused.  ■    Whether  she 
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called  for  it  or  not  was  a  matter  of  no  consequence  whatever  in 
reference  to  her  rights  and  duties. 

"  The  case  is  not  like  that  of  a  deed  for  lands,  which  has  no  force, 
and  is  not  a  deed,  and  passes  no  estate,  until  it  is  delivered.  In 
that  case  everything  depends  on  the  delivery.  But  with  capital 
stock  it  is  different.  Without  express  regulation  to  the  contrary, 
a  person  becomes  a  stockholder  by  subscribing  for  stock,  paying 
the  amount  to  the  company  or  its  proper  officer,  and  being  entered 
on  the  stock  book  as  a  stockholder.  He  may  take  out  a  certificate 
or  not,  as  he  sees  fit.  Millions  of  dollars  of  capital  stock  are  held 
without  any  certificate;  or,  if  certificates  are  made  out,  without 
their  ever  being  delivered.  A  certificate  is  authentic  evidence  of 
title  to  stock;  but  it  is  not  the  stock  itself,  nor  is  it  necessary  to 
the  existence  of  the  stock.  It  certifies  to  a  fact  which  exists  inde- 
pendently of  itself.  And  an  actual  subscription  is  not  necessary. 
There  may  be  a  virtual  subscription,  deducible  from  the  acts  and 
conduct  of  the  party." 


The  Baltimore  City  Passenger  Railway  Company  r.  John  A. 

Hambleton.* 

^^  Maryland  Reports  341  (1893). 

Miss  Hollins  was  the  owner  of  eighty-five  shares  of  the  originial 
issue  of  the  plaintiff  company's  capital  stock,  which  after  her  death 
was  bought  by  Hambleton.  Prior  to  Miss  Hollins'  death,  she  had 
subscribed  for  eighty-five  shares  of  a  new  issue  (the  capital  stock 
having  been  doubled),  but  had  not  paid  for  the  same.  Hambleton 
claims  the  right  to  these  eighty-five  new  shares  and  seeks  to  com- 
pel the  company  to  transfer  the  same  to  him. 

McSherry,  J.  *  *  *  It  will  be  observed  that  the  shares  in 
controversy  are  not  part  of  the  original  stock  of  the  company;  they 
are  some  of  the  new  or  additional  stock,  and  the  distinction  be- 
tween these  two  classes  —  between  original  or  formative  stock  and 
subscriptions  for  new  stock,  which  a  corporation  after  its  organ- 
ization has  been  authorized  to  issue  —  is  important  in  its  bearing 
on  the  decision  of  the  principal  question  involved  in  this  cause. 
There  is  a  substantial  diiTerence  between  an  increase  of  capital  and 
a  filling  up  of  one  both  authorized  and  required.  Curry  v.  Scott, 
54  Pa.  St.  276.  When  the  subscription  to  formative  stock  precedes 
the  creation  of  the  body  corporate  which  will  ultimately  issue  the 
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certificates,  there  is,  of  necessity,  at  the  time  such  subscriptions 
are  entered  into,  no  corporation  in  existence  with  which  a  contract 
could  be  made.  The  subscribers,  as  a  consequence,  and  for  the 
very  purpose  of  effecting  an  organization,  become  stockholders  by 
the  mere  act  of  subscribing,  if  there  are  no  conditions  precedent 
prescribed,  and  they  are  thereby  invested  with  the  privileges  and 
subjected  to  the  liabilities  incident  to  that  relation.  The  sub- 
scribers, in  the  absence  of  any  statutory  restrictions,  acquire  by 
such  a  subscription  an  interest  in  the  body  corporate  and  a  right 
to  participate  in  its  organization.  They  all  stand  upon  the  same 
footing,  incurring  the  risks  and  hazards  of  a  failure  of  the  enter- 
prise or  sharing  its  profits  in  proportion  to  their  interests;  and 
to  give  vitality  to  the  artificial  entity  they  must  become  stockholders 
immediately  upon  becoming  subscribers,  if  no  other  method  be  pro- 
vided in  the  charter.  But  the  same  reasons  do  not  apply,  and  the 
same  conditions  do  not  obtain,  in  the  case  of  new  or  additional 
stock  authorized  to  be  issued  by  an  existing  and  completely  organ- 
ized corporation.  A  subscription  to  such  new  stock  does  not  neces- 
sarily of  itself  make  the  subscriber  a  stockholder,  because,  generally 
speaking,  it  is  a  mere  contract  between  the  subscriber  and  the  cor- 
poration. If  by  a  mere  subscription  for  new  stock  the  subscriber 
becomes  a  stockholder,  he  at  once  becomes  clothed  with  all  the 
rights  of  a  stockholder,  and  without  the  payment  of  a  dollar  he 
would  be  at  liberty  to  vote  his  stock,  and  entitled  to  claim  divi- 
dends upon  it.  As  between  shareholders  of  the  same  class  there 
can  be  no  discrimination,  and  profits  set  aside  for  dividends  must 
be  evenly  divided  amongst  the  stockholders  according  to  the  amount 
of  stock  each  one  owns.  Harrison  v.  Mexican  Railway  Co.,  L.  R. 
19  Eq.  Cases,  358.  Hence  the  policy  of  a  corporation  might  be 
molded  or  controlled  by  mere  subscribers,  who  have  paid  nothing 
upon  their  subscriptions,  to  the  prejudice  or  loss  of  the  full-paid 
shareholders,  whose  money,  contributed  in  the  beginning,  had  ac- 
tually developed  the  enterprise.  Part  of  the  stock  would  then  be 
full-paid  and  the  rest  would  be  stock  upon  which  nothing  had  been 
paid  —  and  yet  the  latter  would  possess  all  the  advantages,  privi- 
leges and  incidents  which  belong  to  the  former,  and  might  be  so 
managed  as  to  render  the  paid-up  stock  wholly  or  partially  value- 
less. Whilst  it  has  been  held  that  stockholders  who  have  partially 
paid  for,  but  have  not  been  called  upon  to  pay  up  their  stock  in 
full,  are  entitled,  when  dividends  have  been  declared,  to  participate 
therein  equally  with  shareholders  whose  stock  has  been  entirely 
paid  for,  Oakbank  Oil  Co.  v.  Crum,  L.  R.  8  App.  Cases,  65,  still 
a  mere  subscriber  for  stock  can  claim  no  such  right. 
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To  constitute  a  subscriber  for  new  stock  a  stockholder,  something 
more  than  a  mere  subscription  is  requisite  —  payment  is  necessary. 
The  subscription  is  but  the  contract;  payment,  when  called  by  the 
company  and  when  made  by  the  subscriber,  constitutes  him  a  share- 
holder whether  a  certificate  has  been  issued  or  not.  Fulgant  v. 
Macon  &  Brunswick  R,  Co.,  44  Ga.  597 ;  Terwilliger  v.  G,  W,  Tel, 
Co.  et  al,  59  111.  249 ;  Johnson  v.  Albany  &  Susq.  R.  Co.,  54  N.  Y. 
416;  Jay  Gould  v.  Tozsm  of  Oneonta,  71  N.  Y.  298;  Pacific  Nat. 
Bank  V.  Eaton,  141  U.  S.  227.    *     *     * 

The  sale  by  Miss  Hollins'  executor  of  the  eighty-five  shares  of 
old  stock  carried  with  it  as  an  incident  the  right  which  the  testatrix 
had  previously  acquired  by  virtue  of  her  subscription,  to  purchase 
eighty-five  shares  of  the  new  stock,  and  the  appellee  has  under  the 
transfer  made  to  him  precisely  that  right  and  none  other.  The 
terms  upon  which  the  subscription  was  made  by  Miss  HoUins  are 
binding  upon  the  appellee  as  they  were  upon  her.  Payment  of  the 
par  value  in  money,  at  the  times  and  in  the  installments  to  be  named 
by  the  directors,  must  be  made  before  the  title  will'  pass.  The  sub- 
scriber binds  himself  to  pay  when  requested,  and  the  company  in 
turn  undertakes  upon  receiving  payment  to  enter  him  as  a  stock- 
holder on  its  books.  Until  this  is  done  the  contract  is  executory, 
and  neither  the  subscriber  nor  his  assignee  is  a  stockholder,  and 
consequently  neither  is  entitled  to  a  certificate  of  stock  or  to  any 
other  instrument  indicating  that  he  is  the  owner  of  the  shares.  The 
obligation  he  assumes  to  pay  for  the  stock  enures  under  section  64, 
article  23  of  the  code,  to  the  benefit  of  creditors  of  the  corporation, 
but  does  not  give  him  a  beneficial  interest  in  the  body  corporate  as 
an  owner  of  its  stock  until  the  stock  has  been  paid  for.     *     *     * 

The  decree  of  the  court  below  directed  an  injunction  to  issue  as 
prayed,  but  for  the  reasons  we  have  given,  that  decree  was  erro- 
neous, and  must  be  reversed.  And  as  Mr.  Hambleton  will  not  be 
entitled  to  any  certificate  until  he  becomes  a  stockholder  as  to  these 
new  shares,  none  of  the  relief  sought  under  the  bill  can  be  granted, 
and  the  bill  will,  therefore,  have  to  be  dismissed. 


Carey  v.  Williams.^ 

79  Federal  Reporter  906  (1897). 

The  plaintiff  sought  to  prove  that  the  defendant  was  a  share- 
holder "  by  entries  in  the  books  of  the  company  showing  the  trans- 

*  Facts  condensed.  j 
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fer  of  two  hundred  and  fifty  shares  of  stock  from  the  company 
to  the  defendant  November  i,  1865,  and  his  payment  of  two  calls 
thereon  for  $1,250  each  —  the  first  November  i,  1865,  and  the 
second  March  9,  1866." 

Wallace,  Circuit  Judge.  *  *  *  We  are  thus  brought  to  the 
important  question  in  the  case,  which  is  whether  the  entries  con- 
tained in  the  corporate  books  of  the  company  afforded  prima  facie 
evidence  that  the  defendant  was  a  stockholder.  The  relation  of 
corporation  and  stockholder  is  a  contractual  one,  and  can  only  be 
created  with  the  consent,  express  or  implied,  of  both  parties.  The 
assent  is  evidenced  when  the  name  of  the  stockholder  appears  as 
such  upon  the  books  of  the  company;  as  to  the  corporation,  by  its 
act  in  placing  his  name  there,  and,  as  to  the  stockholder,  by  his 
knowledge  and  acquiescence  in  the  act.  It  is  not  enough  that  he 
appears  to  be  a  stockholder  upon  the  books,  and  when  this  occurs 
without  his  sanction  he  incurs  no  liability  as  such. 

It  is  an  elementary  rule  of  the  law  of  evidence  that  a  party 
can  not  make  evidence  in  his  own  favor,  of  a  contract,  by  his  own 
statements  or  declarations  of  its  existence  or  its  terms.  They  are 
evidence  against  him,  but  not  for  him.  Accordingly  it  has  uni- 
formly been  held  that  entries  in  the  books  of  a  copartnership,  in 
the  nature  of  declarations  showing  who  are  the  persons  that  com- 
pose the  firm,  are  not  evidence  in  behalf  of  the  partners,  as  against 
a  third  person,  for  the  purpose  of  showing  that  the  latter  was  a 
member.  There  is  no  reason  why  a  different  rule  should  be  ap- 
plied to  the  entries  in  the  books  or  records  of  a  corporation  which 
tend  to  charge  a  party  with  the  responsibilities  of  a  stockholder. 
Corporations  are  not  exempt  from  the  ordinary  rules  of  evidence, 
and  there  is  no  stronger  presumption  of  honesty,  or  regularity  or 
accuracy  as  to  their  books  or  records  than  there  is  in  the  case  of 
natural  persons. 

Prior  to  the  case  of  Turnbtdl  v.  Payson,  95  U.  S;  418,  in  which 
Mr.  Justice  Clifford  made  an  observation  to  the  contrary,  there  was 
no  respectable  authority  for  the  proposition  that,  without  the  aid 
of  some  statute  changing  the  ordinary  rule  of  evidence,  the  appear- 
ance of  the  name  of  a  person  on  the  books  of  a  corporation  as  a 
stockholder,  without  other  evidence,  created  a  presumption,  as 
against  him,  of  his  ownership  of  the  stock.     *     *     * 

Tumbull  V.  Payson  was  an  action  to  recover  an  assessment  upon 
a  stockholder,  and  the  plaintiff  offered  to  prove  that  the  defendant 
was  a  stockholder  (i)  by  the  books  of  the  corporation,  in  which  the 
name  of  the  defendant  was  entered  as  the  owner  of  fifty  shares ;  (2) 
by  the  stock-book  of  the  company,  with  a  duplicate  of  the  stock 
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certificate  issued  to  the  defendant,  showing  that  he  was  the  owner 
of  the  same  number  of  shares;  (3)  by  testimony  that  the  certificate 
was  sent  to  the  agents  of  the  company  to  be  delivered  to  the  de- 
fendant when  he  paid  20  per  cent,  of  the  shares,  and  that  he  made 
the  required  payment;  and  (4)  by  a  receipt,  signed  by  the  defendant, 
showing  that  the  company  paid  the  defendant  a  dividend  upon  his 
stock.  The  court  decided  that  the  exceptions  to  the  evidence  thus 
offered  were  not  tenable,  and  Mr.  Justice  Cliflford  said : 

"  Taken  as  a  whole,  it  is  clear  that  the  evidence  oiTered  was  amply 
sufficient  to  warrant  the  jury  in  finding  that  the  defendant  was  a 
stockholder,  as  alleged." 

He  then  made  this  observation: 

"  Where  the  name  of  an  individual  appears  on  the  stock-book  of 
a  corporation  as  a  stockholder,  the  prima  facie  presumption  is  that 
he  is  the  owner  of  the  stock,  in  a  case  where  there  is  nothing  to 
rebut  that  presumption;  and,  in  an  action  against  him  as  a  stock- 
holder, the  burden  of  proving  that  he  is  not  a  stockholder,  or  of 
rebutting  that  presumption,  is  cast  upon  the  defendant." 

He  cited  as  authorities  for  the  observation,  Hoagland  v.  Bell, 
supra;  Plank  Road  Co,  v.  Rice,  7  Barb.  162;  Turnpike  Road  v. 
Van  Ness,  2  Cranch  C.  C.  451,  Fed.  Cas.  No.  11,986;  Mudgett  v. 
Horrell,  33  Cal.  25 ;  Coffin  v.  Collins,  17  Me.  440;  Merrill  v.  Walker, 
24  Me.  237.  None  of  the  citations  support  the  proposition,  except 
the  case  of  Hoagland  v.  Bell,  which  has  been  referred  to.     *     *     * 

The  books  and  records  of  corporations,  when  properly  kept,  are 
evidence  of  the  acts  and  proceedings  of  the  corporate  body,  but  can 
not  be  used  to  establish  claims  or  rights  of  the  corporation  against 
third  persons,  unless  pursuant  to  the  sanction  of  some  statute.  Aug. 
&  A.  Corp.,  section  679.  And  they  are  not  evidence  against  a  stock- 
holder in  respect  to  a  contract  entered  into  by  him  with  the  corpo- 
ration, notwithstanding  he  has  access  to  them,  because  as  to  such  a 
contract,  he  is  regarded,  not  as  a  stockholder,  but  as  a  stranger. 
Hill  V.  Water  Works  Co.,  2  Nev.  &  M.  573 ;  Haynes  v.  Brown,  36 
X.  H.  545 ;  Hager  v.  Cleveland,  36  Md.  476.  In  Wharton  on  Evi- 
dence (3d  ed.),  section  662,  it  is  said  that,  in  suits  by  a  corporation 
against  its  members,  its  books  can  not  be  used  as  "  proving  in  be- 
half of  the  corporation  self-serving  entries."  Such  is  the  rule  recog- 
nized by  the  adjudications  of  the  courts  of  New  York.    *    *    *i 

The  true  ground  upon  which  the  books  of  a  corporation,  showing 
who  are  shareholders,  are  admissible  in  evidence,  is  that  they  are  the 

*See  Bridge  Company  v.  Lewis,  63  Barb,  in ;  Rudd  v.  Robinson,  126  N.  Y.. 
"3. 
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best  evidence  of  the  assent  of  the  corporation  to  the  contract  of 
membership.  Until  that  assent  is  proved,  the  contract  is  not  com- 
plete, and  no  person  who  has  bought  shares  of  stock  can  be  sub- 
jected to  the  liability  of  a  stockholder.  When  it  appears  that  a 
person  has  subscribed  for  or  purchased  shares,  has  voted  upon  them, 
has  received  dividends  upon  them,  or  in  any  other  way  has  con- 
sented to  occupy  the  relation  of  a  stockholder,  the  contract  of 
membership  on  his  part  is  shown;  and  the  stock  books  become 
competent  evidence,  because  they  show  that  the  corporation  has 
likewise  consented. 

We  approve  the  language  of  a  recent  commentator,  which  is  as 
follows : 

"  On  principle,  the  books  and  records  of  the  corporation  are  not 
competent  evidence  to  prove  that  the  defendant  is  a  stockholder; 
for  the  general  rule  is  that  one  party  to  an  alleged  contract  can  not 
prove  the  existence  of  the  contract  by  his  own  private  memoranda 
or  records.  The  mere  statement  of  this  principle  ought  to  be 
enough  to  convince  one  of  its  correctness  without  argument" 
Thomp.  Corp.,  section  1924. 

Affirmed. 

VII.    Rights  and  Remedies  of  Members. 

The  rights  and  remedies  of  members  may  be  classified  as  follows: 
Individual  Rights : 

(a)  To  a  certificate  of  shares. 

(b)  To  transfer  his  shares. 

(c)  To  vote  at  the  shareholders'  meeting. 

(d)  To  inspect  the  books  of  the  company. 

(e)  To  dividends  after  same  are  declared. 

(f)  To  participate  in  issue  of  new  stock. 
Collective  Rights : 

(g)  To  interfere  with  corporate  management. 

(a)    Right  to  a  Certificate  of  Shares. 

Mitchell,  C.  J.  In  Butler  University  v.  Scoonover,  114  Indiana  381  "The 
appellant  contends  that  the  bond  or  contract  sued  on  was,  in  effect,  a  sub- 
scription to  the  stock  of  the  University,  and  that  hence  the  finding  of  the 
jury  that  Scoonover  never  had  subscribed  for  nor  received  a  certificate  for 
any  stock,  and  that  he  never  acted  as  a  stockholder  nor  owned  or  controlled 
any  stock,  and  that  he  never  received  any  consideration  for  the  bond,  is 
immaterial.  The  position  is  not  sustainable.  Of  course,  the  fact  that  no 
certificate  of  stock  was  issued  is  of  itself  of  no  consequence.  It  is  not  essen- 
tial that  a  certificate  should  have  issued  in  order  to  create  the  relation  of 
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stockholder,  provided  a  contract  to  take  stock  had  been  duly  made,  or  pro- 
vided the  rights,  privileges  and  emoluments  of  a  stockholder  had  been 
enjoyed,  with  the  consent  of  the  corporation." 

The  subscriber  may  compel  the  corporation  to  issue  a  certificate  to  him. 

Stt  Buffalo,  etc.,  Ry.  Co.  v.  Dudley,  reported  herein  at  page ;  Mitchell  i. 

Mitchell  Beckman,  64  Cal.  117;  National  Bank  v.  Watsontoum  Bank,  reported 
herein  at  page  894;     Fletcher  v.  McGill,  iio  Ind.  395. 

If  the  corporation  refuses  to  bring  the  certificate,  the  stockholder  may 
bring  suit  in  equity  to  compel  its  issuance  (Rowley's  Appeal,  115  Pa.  St.  150), 
or  he  may  recover  of  the  corporation  in  assumpsit  the  value  of  the  stock  at 
the  time  of  demand  {Birmingham  Nat.  Bank  v.  Roden,  97  Ala.  404;  IVyman 
V.  Am.  Powder  Co.,  62  Mass.   168;  4  Thompson,  Sec.  4458). 

As  to  the  right  to  compel  the  corporation  to  replace  a  lost  certificate  see 
Guilford  v.  Western  U.  T.  Co.,  59  Minn.  332. — Ed. 


(b)     Right  to  Transfer  His  Shares 

See  the  title  "Transferability  of  Shares"  chapter  VIII,    at    page   817. 


(c)     Shareholder's  Right  to  Vote. 
John  Taylor  and  Others  v,  George  Griswold  and  Others. 

14  New  Jersey  Law  Reports  222  (1834). 

This  was  an  application  to  set  aside  an  election  held  for  directors 
of  the  Passaic  &  Hackensack  Bridge  Co.  Depositions  taken  by 
both  parties  were  read  on  the  argument,  which  took  place  at  the  last 
November  term. 

The  opinion  of  the  court  was  delivered  at  this  term. 

Hornblower,  Ch.  J.  This  is  a  proceeding  under  the  fourth  sec- 
tion of  the  act  to  prevent  fraudulent  elections  by  incorporated  com- 
panies, etc.,  passed  the  8th  of  December,  1825.  On  the  3d  day  of 
August  last  an  election  was  held  for  directors,  etc.,  of  the  Passaic 
&  Hackensack  Bridge  Co.,  which  resulted  in  the  choice  of  George 
Griswold  and  others.  An  application  is  now  made  by  John  Taylor 
and  others  to  set  aside  that  election  on  three  distinct  grounds, 
namely : 

1.  That  notice  of  the  time  and  place  of  election  was  not  given 
according  to  law. 

2.  That  the  inspectors  acted  contrary  to  law  in  rejecting  the 
votes  that  were  offered  by  proxies ;  and 

3.  That  the  inspectors  also  erred  in  allowing  to  each  stock- 
holder but  one  vote,  instead  of  a  vote  for  each  share  owned  by  him. 

Each  of  these  objections  will  be  considered  in  the  order  above 
stated.    *    *    * 
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2.  Did  the  inspectors  of  the  election  act  contrary  to  law  in  re- 
jecting the  proxies  ? 

If  corporations  have  a  right  to  dispense  with  the  personal  attend- 
ance of  their  members,  to  conduct  their  affairs,  and  decide  their 
elections  by  the  instrumentality  of  proxies  or  attorneys,  we  must 
find  it  in  the  elementary  principles  of  the  institution ;  in  the  nature, 
design,  and  fundamental  constitutions  of  corporations;  or  in  some 
new  and  positive  enactment  or  grant  of  the  creating  power.  In 
other  words,  we  must  find  such  authority  among  the  incidental 
rights  and  attributes  of  all  corporate  bodies,  or  in  some  special 
power  granted  by  the  government  to  the  particular  corporation  in 
question. 

The  right  of  voting  by  proxies,  in  this  case,  is  claimed  by  the 
applicants,  first,  upon  general  principles;  and  secondly,  upon  the 
ground  of  an  existing  by-law,  or  the  usage  and  practice  of  the  com- 
pany; 

I.  The  first  inquiry,  then,  is  whether,  upon  general  and  common- 
law  principles,  the  members  of  any  corporation  have  a  right,  as  a 
matter  of  course,  to  be  represented,  and  to  vote  by  proxy?  This 
question  must  be  answered  in  the  negative.  It  is  clear  that  when 
the  charter  is  silent,  and  no  by-laws  have  yet  been  passed  regulating 
the  mode  of  election  and  of  voting  upon  other  questions  that  may 
arise  in  conducting  the  ordinary  and  appropriate  business  of  the 
corporation,  the  corporators,  when  lawfully  assembled,  must  be 
governed  by  the  same  rules  and  principles  that  prevail  in  all  primary 
assemblies.  That  is,  until  a  different  rule  has  been  established  by 
some  competent  authority,  every  question  must  be  decided  aiid 
every  election  determined  by  the  majority;  or,  in  other  words,  by 
the  major  part,  numerically,  of  those  who  are  personally  present, 
and  voting.  To  illustrate  my  meaning,  let  it  be  supposed  that  the 
charter  expressly  authorizes  the  company  to  determine  whether  the 
members  of  it  shall  be  permitted  to  vote  by  proxy  or  not.  At  the 
very  first  meeting  of  the  company  the  question  is  proposed.  How 
shall  members  vote  on  this  question?  In  person  or  by  proxy? 
Certainly  not  by  proxy ;  for  that  would  be  to  admit  proxies  before 
there  is  any  law  to  authorize  their  admission.  This  primary  vote 
must  then  be  given  and  determined  by  the  majority  of  the  corpo- 
rators present  and  voting  in  person.  Angell  and  Ames  on  Corpo- 
rations, 67;  Rex  V.  Foxcroft,  2  Burr.  R.  1017;  2  Kent's  Com.,  ist 
ed.,  236;  Phillips  v.  Wickham,  i  Paige's  C.  R.  598.  And  to  these 
authorities  may  be  added  The  State  v.  Tudor,  5  Day's  Rep.  329;. 
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for  the  court  in  that  case  fully  admit  the  general  rule  as  above 
stated. 

2.  But,  secondly,  the  right  of  voting  by  proxy  in  this  case  is 
claimed  under  existing  by-laws,  or  the  usage  and  practice  of  the 
company.  The  validity  of  this  claim  depends  upon  the  answer 
which  must  be  given  to  another  question,  namely,  Whether  this 
corporation,  either  incidentally  or  by  virtue  of  anything  contained 
in  the  charter,  has  a  right  to  make  such  a  by-law  or  to  adopt  such 
usage?  Let  us  then  inquire,  first,  is  the  right  to  make  such  a 
by-law  one  of  the  natural  and  incidental  powers  of  a  corporation? 
When  the  Crown  creates  a  corporation  it  grants  to  it,  by  implica- 
tion, all  powers  that  are  necessary  for  carrying  into  effect  the 
object  for  which  it  was  created.  This  is  according  to  the  legal 
principle  expressed  in  the  maxim.  "Qui  concedit  aliquid'  con- 
ccdere  videtur  et  id,  sine  quo  res  ipsa  esse  non  potest,"  11  Co.  52. 
It  is  therefore  incidental  to  every  corporation  to  have  the  power 
of  making  by-laws,  regulations  and  ordinances,  relative  to  the  pur- 
poses for  which  it  was  instituted.  Sutton's  Hosp,  Case,  10  Co.  31, 
b;  Norris  v.  Stapps,  Hob.  211 ;  City  of  London  v.  Vanacker,  i  Ld. 
Raym.  496 ;  Rex  v.  Westwood,  7  Bing.  i ;  S.  C,  20  Eng.  Com.  Law 
Rep.  II,  59;  Company  of  Feltmakers  v.  Davis,  i  Bos.  &  Pul.  100; 
Rex  v.  Lyme  Regis,  Dougl.  158. 

But  this  incidental  power  of  legislation  is  limited  not  only  by  the 
terms  of  the  charter,  according  to  the  maxim,  "  Expressum  facit 
ccssare  tactum"  (Co.  Lit.  210,  a),  but  by  the  spirit  and  design  of 
the  charter,  the  purpose  for  which  it  was  created,  the  object  which 
the  Crown  or  the  legislature  had  in  view,  and  the  general  principles 
and  policy  of  the  common  law.  iVngell  &  Ames  on  Corporations, 
184,  and  cases  there  cited.  Sutton's  Hosp.  Case,  10  Co.  30;  Child 
V.  Hudson  Bay  Co.,  2  Pr.  Wms.  207;  People  v.  Utica  Insurance 
Co.,  15  Johns.  Rep.  383;  Firemen's  Insurance  Co.  v.  Ely,  2  Cow  en's 
Rep.  699;  People  v.  Tibbits,  etc.,  2  Cowen*s  Rep.  358;  People  v. 
Kip,  etc.,  4  Cowen's  Rep.  382,  in  note;  Angell  &  Ames  on  Corpo- 
rations, 188,  sec.  4. 

If  in  view  of  these  first  and  elementary  principles,  we  repeat  the 
question  whether  the  right  to  make  a  by-law,  dispensing  with  the 
personal  attendance  of  members,  and  permitting  them  to  appear 
and  vote  by  proxy,  is  incident  to  a  corporation,  the  answer  must 
be  in  the  negative.  Such  a  power  is  not  essential,  nor  even  ap- 
parently necessary,  to  carry  into  effect  the  objects  for  which  corpo- 
rations are  generally  created.  If  the  question  is  again  asked,  in 
reference  to  this  particular  corporation,  the  same  answer  must  be 
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given,  and  more  emphatically,   for  the  same  reason.     "  The  true 
test  of  all  by-laws," ,  says   Wilmot,  J.,  "  is  the  intention   of  the 
Crown  in  granting  the  charter,  and  the  apparent  good  of  the  corpo- 
ration."   Rex  V.  Spencer,  3  Burr.  Rep.  1838.     What,  then,  was  the 
object  and  design  of  the  legislature  in  creating  this  corporation? 
That  it  was  not  for  the  purpose  of  instituting  a  stock  company, 
merely  or  principally,  for  the  acquisition  of  property,  will  appear 
in  the  sequel  of  this  investigation.     But  it  was  to  enable  the  owners 
or  lessees  of  certain  existing  property,  in  the  preservation  and  good 
management  of  which  the  public  had  a  deep  and  important  interest,- 
to  adopt  such  measures  as  would  give  permanency  and  security  to 
the  institution,  and  be  calculated  to  promote  their  own  and  the 
public  benefit.     If  from  the  nature  of  things  this  charter  would  be 
inoperative,  or  in  any  measure  fail  to  eilect  or  secure  the  benign 
objects  the  legislature  had  in  view,  unless  we  annex  to  it  the  power 
of  making  such  a  by-law  as  the  one  under  consideration,  then  it 
follows  that  the  corporation  has  the  power  by  implication,  and  as 
an  incident  to  the  charter.     But  that  the  right  of  voting  by  proxy 
is  essential  to  the  attainment  of  the  object  and  design  of  the  charter 
will  not  be  seriously  pretended.     If  we  test  the  validity  of  the  by- 
law in  question,  or  the  incidental  right  of  the  corporation  to  make 
it,  by  the  latter  branch  of  the  rule  just  quoted,  viz.,  "  The  apparent 
good  of  the  corporation,"  the  claim  will  be  found  equally  untenable. 
It  may  be  for  the  personal  convenience  of  members,  but  it  cannot 
be  for  the  good  of  the  corporation,  that  its  business  or  election 
should  be  conducted  by  proxies.     The  interest  of  the  company,  the 
good  of  the  public,  would  be  better  promoted  and  more  effectually 
secured  by  the  personal  attendance  of  and  mutual  interchange  of 
opinions  among  the  members,  then  by  the  action  of  proxies.    At 
least,  this  is  the  fair  and  legal  presumption.     If  one  member  may 
appear  and  vote  by  proxy  at  elections  and  on  other  matters  of  vital 
importance  to  the  institution,  then  all  may,  and  so  the  welfare  and 
interest  of  the  company  and  of  the  public  be  utterly  neglected.    In 
short,  so  far  from  its  being  incident  to  a  corporation  to  make  such 
a  regulation,  it  is  at  variance  with  the  spirit,  and  "  with  the  funda- 
mental principles  of  our  civil  and  political  institutions."    And  it  is 
confidently  believed  that  not  an  authority  can  be  found,  nor  a  case 
produced  in  support  of  the  position,  that  the  right  of  making  such 
a  by-law  is  incidental  to  a  corporation  of  any  description,  public  or 
private. 

Speculations  upon  the  evil  consequences  that  have  resulted  to 
many  of  our  incorporated  institutions,  and  especially  to  our  banks^ 
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by  this  and  other  innovations  upon  the  salutary  principles  and  rules 
of  the  common  law,  do  not  become  this  place  or  occasion,  but  may 
well  deserve  the  grave  consideration  of  another  department  of  the 
government. 

2.  The  next  inquiry  is,  whether  the  power  of  making  a  by-law, 
that  members  may  vote  by  proxy,  is  given  by  the  general  clause 
in  this  charter  authorizing  the  company  to  make  by-laws  for  their 
government?  It  is  in  the  following  words:  "That  the  said  corpo- 
ration, or  a  majority  thereof,  shall,  from  time  to  time,  etc.,  have 
full  power  to  make  such  by-laws,  resolves  and  regulations  for  their 
government,  as  they  shall  deem  proper,  which  shall  be  binding  on 
the  said  corporation  in  all  respects:  Provided  they  be  not  repug- 
nant to  any  part  of  this  act,  nor  to  the  constitution  and  laws  of 
this  state." 

We  have  seen  that  the  power  of  making  such  a  by-law  is  not 
incident  to  nor  one  of  the  inherent  rights  or  attributes  of  a  corpo- 
ration; and  it  remains  to  inquire,  whether  it  has  been  delegated  to 
this  company  by  the  general  clause  above  recited.  But  if  it  shall 
be  found  that  the  clause  referred  to  confers  no  legislative  powers 
on  the  corporation,  except  such  as  it  would  have  possessed  if  that 
clause  had  been  entirely  omitted,  then  the  right  contended  for  does 
not  exist ;  since  such  an  extraordinary  power  is  not  incident  to  and 
cannot  be  exercised  by  a  corporation,  unless  specially  delegated  by 
charter.  What  authority  then  is  given  by  this  clause  to  the  corpo- 
ration? In  one  word,  "To  make  such  by-laws  for  their  govern- 
ment as  they  shall  deem  proper,  not  repugnant  to  the  charter  or  the 
laws  of  the  state."  But  this  is  just  what  the  corporation  might 
have  done,  if  no  such  clause  had  been*  inserted  in  the  charter.  For 
the  moment  a  corporation  is  created  the  right  to  make  ordinances 
for  its  good  order  and  government  is  tacitly  annexed  to  it  as  a  legal 
incident.  Sutton's  Hdsp.  Case,  10  Co.  30,  and  other  cases  before 
cited.  Angell  &  Ames  on  Corporations,  177,  and  cases  there  cited. 
If  the  legislature  intended  to  delegate  to  this  corporation  other  and 
more  extensive  powers  on  this  subject  than  such  as  are  incident  to 
every  corporation,  they  have  utterly  failed  in  the  attempt,  and  we 
cannot  mend  the  charter.  The  well-known  learning,  industry,  and 
research  of  the  counsel  for  the  applicants  have  failed  to  furnish 
us  with  a  single  case,  except  the  one  from  Day's  Reports,  ancient 
or  modern,  at  home  or  abroad,  in  which  it  has  been  judicially  de- 
termined that  a  corporation,  either  by  virtue  of  its  incidental  powers, 
or  of  a  general  authority  to  make  by-laws,  like  that  given  in  this 
charter,  may  delegate  to  its  members  the  right  of  voting  by  proxy. 
But  the  confidence  and  zeal  with  which  the  claim  to  this  right  was 
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urged  and  maintained  on  the  argument  demands  of  us  a  respectful 
and  particular  examination  of  the  authorities  that  were  cited. 
Chancellor  Kent,  in  the  second  edition  of  his  Commentaries,  294, 
after  stating  the  general  rule,  that  every  vote  must  be  given  in 
person,  adds,  that  *'  in  the  case  of  moneyed  corporations,  instituted 
for  private  purposes,  it  has  been  held  that  the  right  of  voting  by 
proxy  might  be  delegated  by  the  by-laws  of  the  institution  when 
the  charter  was  silent."  This  remark  was  evidently  made  in  refer- 
ence to  the  case  of  The  State  v.  Tudor,  5  Day's  Rep.  329.  If  the 
learned  commentator  had  given  to  that  decision  the  high  sanction 
of  his  approbation  it  would  certainly  have  added  great  weight,  if 
not  a  preponderating  influence,  to  the  opinion  of  the  court  in  that 
case.  But  the  chancellor  simply  refers  to  it  as  a  matter  of  legal 
history,  intimates  no  opinion,  and  leaves  the  case  to  stand  or  fall 
by  its  own  merits.  In  Phillips  v.  Wickham,  i  Paige's  C.  R.  598, 
Chancellor  Walworth,  after  stating  explicitly  that  the  right  of  voting 
by  proxy  is  not  a  general  right,  and  that  the  party  claiming  it  must 
show  a  special  authority  for  that  purpose;  and  after  adverting  to 
the  fact  that  the  exercise  of  the  power  by  the  peers  of  England  is 
ex  liccntia  regis,  remarks,  that  "  it  may  possibly  be  delegated  in 
some  cases  by  the  by-laws  of  a  corporation  where  express  authority 
is  given  by  the  charter  to  make  such  by-laws  regulating  the  manner 
of  voting."  It  cannot  then  be  pretended  that  either  of  the  learned 
jurists  just  named  are  authorities  for  the  doctrine.  The  former 
'  intimates  no  opinion  in  support  of  it;  and  the  latter  only  supposes 
it  possible,  where  the  charter,  in  terms,  authorizes  such  by-laws 
regulating  the  manner  of  voting. 

But  it  is  said  that  where  the  mode  of  election  to  corporate  offices 
is  not  prescribed  by  charter,  or  settled  by  immemorial  usage,  it  may 
be  wholly  ordained  and  regulated  by  by-laws.  This  is  the  general 
proposition  laid  down  by  Angell  &  Ames  on  Corporations,  195,  and 
is  undoubtedly  true.  In  such  case,  it  is  incident  to  the  corporation 
to  prescribe  and  regulate  the  time  and  place  of  voting,  to  appoint 
inspectors,  to  determine  whether  the  election  shall  be  viva  voce  or 
by  ballot,  and,  perhaps,  even  to  direct  the  form  of  the  ticket 
Commonwealth  v.  Weolper,  3  Serg.  &  Rawle,  29.  It  does  not 
follow,  however,  that  the  corporation  has  a  right  to  permit  its  mem- 
bers to  delegate  their  corporative  rights,  and  send  an  agent  or  proxy 
to  represent,  deliberate,  judge,  and  vote  for  them.  The  obligation 
and  the  duty  of  corporators  to  attend  in  person  and  execute  the 
trust  or  franchise  reposed  in  or  granted  to  them,  is  implied  in  and 
forms  a  part  of  the  fundamental  constitution  of  every  charter  in 
which  the  contrary  is  not  expressed.     Accordingly,  when  we  look 
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at  the  cases  cited  by  Angell  &  Ames  in  support  of  the  general  propo- 
sition above  stated,  we  find  they  establish  no  more  than  the  general 
principle,  that  corporations  may  regulate  the  manner  of  elections, 
if  they  do  not  infringe  their  charter  or  the  laws  of  the  state.  Nezv- 
ling  V.  Francis,  3  T.  R.  189 ;  Rex  v.  Passmore,  ibid.  199. 

The  case  of  The  State  v.  Tudor,  5  Day's  Rep.  329,  as  I  have 
remarked  before,  stands  alone.  The  charter  contained  a  general 
clause,  very  much  like  the  one  in  this  case,  authorizing  the  com- 
pany to  ordain  such  by-laws  as  they  might  deem  necessary  for  the 
government  of  the  institution.  It  was,  like  this,  the  case  of  a 
Bridge  Company,  and  they  had  passed  a  by-law  allowing  sfock- 
holders  to  vote  by  proxy.  The  question  was  on  the  validity  of 
that  by-law.  Six  of  the  nine  judges  then  composing  that  respectable 
court  w^ere  of  opinion  the  by-law  was  valid;  the  other  three,  one 
of  whom  was  the  learned  Reeve,  J.,  dissented.  Ingersol,  J.,  who 
delivered  the  opinion  of  the  court,  seemed  to  think  that  incorpo- 
rated societies  "  whose  object  is  the  acquisition  of  property,"  stand, 
in  this  respect,  on  a  different  footing  from  those  which  are  "  insti- 
tuted for  the  public  good ;  either  for  the  good  of  the  whole  state  or 
of  a  particular  town  or  society."  In  all  corporations  of  the  latter 
kind,  he  agrees  "  mo9t  fully,"  that  every  vote  must  be  given  in 
person,  and  then  adds,  "  There  is  no  deviation  from  this  rule ;  the 
authorities  on  this  subject  are  uniform;"  yet,  basing  himself  on  the 
distinction  thus  intimated,  and  without  the  support  of  a  single 
authority,  the  learned  judge  proceeds,  for  the  first  time,  to  establish 
the  by-law  in  question.  With  all  due  deference  to  that  very  able 
and  learned  court,  I  cannot  follow  in  their  steps,  in  a  path  so  newly 
trod,  and  upon  a  line  so  undefined  and  undefinable  as  the  one  they 
have  attempted  to  mark  out.  In  this  day  of  corporations,  it  is  not 
easy  to  point  out  so  distinctly  the  separating  line  between  such  as 
are  created  merely  for  the  acquisition  of  property,  and  such  as  are 
instituted  purely  for  the  public  good,  or  the  good  of  a  particular 
district  of  country,  as  to  render  it  a  safe  and  certain  criterion  by 
which  to  determine  this  question.  If  the  right  of  voting  by  proxy, 
in  the  case  now  before  us,  depended  upon  the  legal  accuracy  and 
soundness  of  that  distinction,  it  would  be  necessary  before  we  could 
apply  the  rule  to  ascertain  the  origin  and  true  character  and  design 
of  this  institution;  that  is,  we  must  first  determine  whether  it  was 
formed  merely  or  principally  "  for  the  acquisition  of  property,"  or 
whether  it  was  created  for  "  the  public  good,  or  the  good  of  a 
particular  district  of  country."  But,  it  is  apprehended,  such  an 
inquiry  would  not,  upon  the  doctrine  contended  for,  lead  to  any 
favorable  result  for  the  applicants.     *     *     * 
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There  is  then,  in  my  opinion,  no  such  plain  and  palpable  dis- 
tinction between  such  corporations  as  are  instituted  for  "  the  acqui- 
sition of  property,"  and  such  as  are  created  "  for  the  public  good, 
or  the  good  of  a  particular  town  or  society,"  as  will  justify  the 
court  in  allowing  to  the  one,  and  refusing  to  the  other,  a  course 
of  proceeding  unknown  to  the  common  law,  and  at  variance  with 
its  salutary  principles  on  this  subject.  This  latter  remark  recalls  to 
my  mind  another  and  conclusive  argument  urged  at  the  bar  against 
the  validity  of  this  by-law.  The  corporation  is  restrained  frcmi- 
making  any  by-law  repugnant  to  the  law  of  the  land.  The  commoa 
law,  which  requires  all  votes  to  be  given  in  person,  is  a  part  of  the 
law  of  the  land.  The  by-law  in  question  is  repugnant  thereto  and 
consequently  void.  It  is  no  answer  to  this  objection  to  say  that 
such  a  doctrine  would  render  the  clause  in  the  charter  authorizing 
by-laws,  and  the  incidental  power  of  corporations  to  make  them^ 
nugatory.  The  answer  is  not  true.  They  may  make  a  by-law, 
though  repugnant  to  the  common  law,  where  the  charter  either  in 
terms  or  by  legal  implication  contemplates  a  course  of  proceedings 
contrary  to  the  rules  of  the  common  law ;  or  where  such  by-law  is^ 
essential  to  carry  into  effect  the  legitimate  objects  of  the  charter. 
Besides  this  there  are  many  things  indifferent  to  the  common  law  — 
things  which  it  neither  forbids  nor  enjoins;  as  for  instance;  the 
time  and  place  of  meeting;  the  mode  of  transacting  business r 
whether  a  member  shall  speak  covered  or  uncovered,  standing  or 
sitting;  and  a  thousand  other  matters  that  may  and  must  be  regu- 
lated by  the  by-laws  of  a  corporation.  But  whenever  a  by-law 
seeks  to  alter  a  well-settled  and  fundamental  principle  of  the  com- 
mon law,  or  to  establish  a  rule  interfering  with  the  rights  or  en- 
dangering the  security  of  individuals  or  the  public,  a  statute  or  other 
special  authority  emanating  from  the  creating  power  must  be  showip 
to  legalize  it. 

Nor  can  any  argument  be  drawn,  as  was  attempted  at  bar,  and 
in  the  case  of  The  State  v.  Tudor,  from  analogy  between  corpo- 
rations, and  the  law  and  practice  of  partnerships  and  voluntary 
associations.  They  may  attend  to  their  business  in  person  or  by- 
agents,  or  not  at  all,  as  they  please.  They  act  in  their  natural 
capacities  and  upon  their  individual  responsibilities.  But  corpo* 
rations  are  created  by  and  amenable  to  law ;  and  when  partners  or 
voluntary  associations  ask  for  and  accept  a  charter,  they  must  take- 
it  with  all  its  restrictions  as  well  as  its  benefits.  They  voluntarily 
relinquish  just  so  much  of  their  former,  natural,  and  individuaF 
rights  and  powers  as  are  inconsistent  with  the  expressed,  implied, 
or  incidental  terms  of  the  charter.     Neither  is  it  a  satisfactorv- 
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argument,  that  if  the  right  of  voting  by  proxy  is  denied  to  these 
private  corporations  many  of  the  stockholders  may  never  be  able 
to  vote  at  all.  The  same  argument  would  extend  the  privilege  of 
voting  by  proxy  to  public  and  political  corporations ;  and  the  same 
thing  may  happen  if  proxies  are  allowed.  Feme  coverts,  infants^ 
and  persons  non  compos  cannot  make  proxies;  at  most  it  is  an 
argument,  ab  tnconvenienti,  and  is  fully  answered  by  the  reasoning 
of  the  court  in  the  case  of  Rex  v.  Ginever,  6  T.  R.  372.  After 
all,  admitting  that  the  practice  of  voting  by  proxy  is  not  only  con- 
venient, but  may  be  exercised  with  perfect  safety  and  advantage, 
both  as  respects  the  welfare  of  the  corporation  and  the  security 
of  the  public,  are  we  not  called  upon  to  do  too  much,  when  we  are 
asked,  in  the  absence  of  any  adjudicated  case  amounting  to  author- 
ity, to  establish  the  doctrine  contended  for?  It  is  a  power  that 
can  only  be  delegated  by  the  supreme  authority  of  the  state,  and 
ought  not  to  be  extended  by  judicial  legislation.  As  the  law  now 
stands,  the  legislature  can  grant  the  privileges  to  such  corporations 
as  they  please,  and  with  such  restrictions  and  limitations  as  in  their 
wisdom  may  seem  expedient;  but  if  this  court  undertake,  by  judicial 
construction,  to  extend  this  right  to  all  private  or  moneyed  cor- 
porations, we  impose  upon  the  legislature  the  necessity  of  inserting 
a  restraining  clause  in  every  charter  they  grant,  unless  they  intend 
to  delegate  the  right  of  voting  by  proxy. 

The  last,  and  certainly  the  most  important,  though  by  no  means 
the  most  difficult  question,  remains  to  be  answered,  namely: 

3.  Are  the  stockholders  entitled  to  only  one  vote  each  or  to  a 
vote  for  every  share  of  stock  they  respectively  own?  This  ques- 
tion is  not  put  in  reference  to  the  mere  matter  of  election.  The 
right  to  a  plurality  of  votes,  if  it  exists  at  all,  extends  to  every 
subject  that  may  be  discussed,  and  every  resolution  that  may  be 
submitted  at  any  meeting  of  the  stockholders.  The  by-law  does 
not  restrict  the  right  of  voting  upon  shares  to  the  election  of  of- 
ficers; nor  did  I  understand  the  counsel  as  confining  the  rule  to 
that  subject.  Indeed,  it  is  not  easy  to  perceive  how  it  can  be,  or 
why  it  should  be  so  limited.  If  the  right  exists  under  this  charter 
it  is  a  general  right  and  may  be  exercised  upon  every  subject. 

To  my  mind  the  answer  to  this  question  is  perfectly  plain, 
whether  it  is  considered  upon  general  and  common  law  principles 
or  upon  the  terms  of  the  charter  itself. 

I.  Upon  general  principles.  Every  corporator,  every  individual 
member  of  a  body  politic,  whether  public  or  private,  is  prima  fcLcie 
entitled  to  equal  rights.  If  for  political  purposes,  every  person 
residing  within  the  chartered  limits  and  possessing  the  requisite 
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qualifications,  whether  rich  or  poor,  is  a  corporator,  and  entitled 
to  an  equal  vote  in  the  administration  of  its  affairs.  So,  too,  if  it 
is  a  private  corporation  prima  jade  the  same  parity  exists.  In 
joint-stock  companies  the  owner  of  one  share  or  action  of  the 
capital  stock  is,  in  general,  a  member  of  the  company,  a  corpora- 
tor, and  as  such  entitled  tOj  and  cannot  be  denied,  the  entire  rights 
and  privileges  of  a  member.  Angell  &  Ames  on  Corporations,  62. 
Those  rights  and  privileges  are  definite  and  certain;  they  cannot 
be  greater  or  different  in  one  member  than  they  are  in  another. 
In  Rex  V.  Ginever,  6  T.  R.  735,  the  power  of  making  by-laws  was 
delegated  by  the  charter  in  very  comprehensive  terms.  A  by-law 
giving  to  the  senior  bailiff  a  casting  vote  in  case  of  a  tie  was  held 
to  be  illegal.  So  a  by-law  imposing  an  oath  of  office  where  none 
was  required  by  the  charter  was  declared  to  be  invalid.  Rex  v. 
Dean,  etc,  i  Str.  536.  So  a  by-law  restricting  or  extending  the 
right  of  admission  as  a  member,  or  of  eligibility  to  office,  or  pre- 
scribing new  or  additional  tests  or  qualifications  to  voters  is  illegal. 
Rex  V.  The  Wardens,  etc.,  7  T.  R.  743 ;  Rex  v.  Tapenden,  3  East, 
186;  Rex  V.  Spencer,  3  Burr.  1833  J  ^^^  People  v.  Tibbits,  4  Cowen, 
358;  The  People  v.  Kip  et  al.,  4  Cowen,  382,  in  note;  Angell  & 
Ames  on  Corporations,  192;  ibid.  182,  etc.  But  the  by-law  con- 
tended for  in  this  case  is  as  obviously  a  violation  of  the  charter 
as  were  those  in  the  cases  just  cited.  The  charter,  if  not  in  terms, 
yet  in  its  spirit  and  legal  intendment,  gives  each  member  the  same 
rights,  and,  consequently,  but  one  vote :  whereas,  this  by-law  gives 
them  unequal  rights,  and  an  unequal  number  of  votes.  It  makes 
one  a  member  for  one  purpose,  and  another  a  member  for  another 
purpose.  It  imposes  a  test  or  qualification  unknown  to  the  charter, 
by  which  to  determine  how  many  votes  a  member  may  give; 
whether  one,  five,  ten,  or  fifty.  In  short,  a  by-law  excluding  a 
member  from  office,  or  from  the  right  to  vote  at  all,  unless  he 
owns  five,  or  ten,  or  twenty  shares,  would  not  be  a  more  palpable, 
though  it  might  be  a  more  flagrant,  violation  of  the  charter.  A 
man  with  one  share  is  as  much  a  member  as  a  man  with  fifty ;  and 
it  is  difficult  to  perceive  any  substantial  difference  between  a  by- 
law excluding  a  member  with  one  share  from  voting  at  all,  and  a 
by-law  reducing  his  one  vote  to  a  cipher,  by  giving  another  member 
fifty  or  a  hundred  votes. 

The  legislature  have  thought  proper  in  some  instances  to  annex 
certain  and  different  degrees  of  rights  to  certain  and  different 
quantities  of  property;  sometimes  they  have  given  by  express  en- 
actment one  vote  for  each  share  and  at  other  times  they  have 
graduated  the  number  of  votes  by  giving  for  each  share  not  exceed- 
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ing  five  or  ten  one  vote  each,  and  then  diminishing  the  number  of 
votes  as  the  number  of  shares  is  increased;  but  this  charter  is 
silent  upon  the  subject  and  therefore  the  by-law  is  illegal  and  void. 

If  the  by-law  allowing  votes  by  proxy  and  a  plurality  of  votes 
had  been  a  legal  one  the  vote  repealing  it  or  rejecting  the  proxies  at 
the  time  of  the  election  could  not  have  been  justified  or  sustained; 
but  as  the  by-law  was  illegal  and  void  in  itself,  the  proxies  and  the 
excess  of  votes  were  properly  rejected;  and  the  application  to  set 
aside  the  election  must  be  denied.  Void  things  are  as  no  things; 
this  is  a  universal  rule.  22,  Vin.  abr.  13  pi.  16,  17;  Cable  v.  Cooper, 
15  Johns.  Rep,  157. 

I  have  not  reached  this  conclusion  without  the  most  serious  and 
solemn  consideration  of  the  subject;  and  I  may  add,  not  without 
some  reluctance,  since  a  contrary  practice  has  so  long  prevailed  in 
this  company.  But  my  solemn  conviction  is  that  ita,  lex  scripta  est. 
The  application  must  be  denied. 

Ryerson,  J.,  gave  no  opinion,  as  the  cause  was  argued  before 
his  appointment. 

Application  refused. 


American  Railway  Frog  Co.  v.  John  A.  Haven  and  Others. 

loi  Massachusetts  Reports  398  (1869). 

The  facts  appear  in  the  opinion. 

Ames,  J.  This  petition  raises  three  questions:  i.  Were  Otto 
Cuntz  and  the  five  others,  whose  names  are  joined  with  his,  duly 
elected  at  the  annual  meeting  of  the  company  to  the  offices  which 
are  claimed  for  them  respectively?     *     *     * 

The  case  finds  that  the  capital  stock  was  divided  into  two  thou- 
sand shares,  all  of  which  were  properly  issued  to  the  original  stock- 
holders ;  and  that  some  time*  afterward  four  hundred  of  these  shares 
were  transferred  by  some  of  the  stockholders  to  Aaron  N.  Clark 
"to  hold  for  the  benefit  of  the  corporation."  If  these  transfers 
had  been  made  directly  to  the  corporation,  without  the  intervention 
of  a  trustee,  it  would  hardly  be  contended  that  it  would  thereby 
become  entitled  to  a  vote  at  a  meeting  of  stockholders.  A  corpo- 
ration cannot  literally  be  one  of  its  own  stockholders  in  the  full 
sense  of  that  term.  Such  a  transfer  might  not  operate  as  a  mere 
surrender  or  cancellation  of  stock,  unless  so  intended.  It  would 
not  diminish  the  amount  of  the  capital  nor  necessarily  reduce  the 
number  of  shares.    The  corporation  might  perhaps  receive  such  a 
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transfer,  and  hold  the  stock  so  conveyed  to  it,  for  the  purpose  of 
reissue  to  new  subscribers  or  purchasers.  By  the  terms  of  the 
transfer  Clark  holds  "  for  the  benefit  of  the  corporation,"  and  of 
course  subject  to  its  order.  This  is  the  extent  of  his  trust.  Noth- 
ing in  the  nature  of  it  makes  it  necessary  that  he  should  vote,  as 
the  holder  of  those  shares.  There  is  no  apparent  reason  why  he, 
not  being  beneficially  or  practically  the  owner  of  them,  should  be 
endowed  with  the  privilege  of  controlling  four  hundred  votes  ac- 
cording to  his  own  judgment  or  pleasure,  especially  when  it  is  taken 
into  consideration  that  the  corporation  for  which  he  holds  them 
has  no  right  of  voting  in  any  event.  It  is  easy  to  see  that  any 
such  privilege  would  not  only  be  unreasonable  and  unfair,  but 
might  lead  to  great  abuses.  The  position  of  these  shares,  in  our 
judgment,  is  the  same,  to  all  intent§  and  purposes,  so  far  as  the 
right  of  voting  upon  them  is  concerned,  as  if  they  were  held 
directly  by  the  corporation  itself;  and,  until  they  are  sold  and 
transferred  by  its  authority,  the  right  of  voting  upon  them  is  sus- 
pended. Ex  parte  Holmes,  5  Q)wen,  426;  Ex  parte  Willcocks,  7 
G)wen,  402.  It  follows,  then,  that  at  the  annual  meeting  in  ques- 
tion the  votes  of  these  four  hundred  shares  ought  not  to  have 
been  received  or  counted;  that  the  whole  number  of  competent 
and  legal  votes  was  fifteen  hundred  and  thirty-three,  and  no  more; 
that  Cuntz  and  his  five  associates  received  a  clear  majority  of 
these  votes;  and  that  they  were  duly  elected  to  the  offices  claimed 
for  them  respectively  in  the  petition. 
Peremptory  mandamus  to  issue. 


Memphis  &  Charleston  Railroad  Co.  v.  Woods. 

88  Alabama  Reports  630  (1889). 

Appeal  from  the  Chancery  Court  of  Madison. 

The  facts  appear  in  the  opinion. 

Stone,  Ch.  J.  This  suit  was  commenced  October  27,  1887,  and 
is  prosecuted  by  stockholders  of  the  Memphis  &  Charleston  Rail- 
road Co.,  representing  a  minority  of  the  stock. 

The  case  was  submitted  in  the  court  below  on  a  demurrer  to 
the  bill  and  on  a  motion  to  dismiss  it  for  want  of  equity.  From 
the  chancellor's  decree  overruling  the  demurrer,  and  refusing  to 
dismiss  the  bill,  or  to  dissolve  the  injunction,  the  present  appeal 
is  prosecuted.  Coming  before  us  in  this  form,  we  must  treat  as 
true  all  the  averments  of  the  bill  which  are  well  pleaded,  and  in 
the  further  progress  of  this  opinion  they  will  be  stated  as  facts. 
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The  Memphisi  &  Charleston  Railroad  was  constructed  under 
charters  obtained  from  the  states  of  Tennessee  and  Alabama,  and 
extends  from  Memphis  in  Tennessee  to  Stevenson  in  Alabama, 
running  partly  through  Mississippi.  One  hundred  and  fifty  miles 
of  the  track  are  in  Alabama.  The  entire  length  of  the  road  is  not 
shown.  The  capital  stock  is  $5,312,725,  divided  into  212,509  shares 
of  $25  each.  Of  these  shares,  106,261 — being  a  majority  of  the 
whole  number  —  stand  on  the  books  in  the  name  of  tfie  East 
Tennessee,  Virginia  &  Georgia  Railroad  Co.,  another  corporation, 
which  does  not  connect  with  or  touch  the  Memphis  &  Charleston 
Railroad  at  any  point.  The  complainants  hold  eight  thousand  and 
-eight  hundred  of  the  shares,  representing  two  hundred  and  twenty 
thousand  dollars  of  the  capital  stock,  and  they  sue  in  their  names, 
-and  in  the  names  of  such  other  of  the  stockholders  as  may  join  in 
the  suit.     *    *     * 

We  come,  then,  to  the  naked  inquiry,  can  one  corporation  ac- 
quire a  majority  of  the  stock  of  another  corporation,  and,  by  the 
exercise  of  the  voting  power  the  majority  of  stock  confers,  govern 
-and  control  the  management  of  such  corporation?  This  question, 
in  its  naked  form,  has  rarely  been  presented  to  the  courts,  although 
it  is  generally  known  that  such  transactions  are  not  infrequent. 

Although,  as  we  have  said,  directors  of  a  pecuniary  corporation 
-may  not  be  trustees  in  the  technical  sense  of  that  term,  they  are 
under  the  same  restraints,  and  labor  under  the  same  disabilities, 
which  rest  on  trustees  proper,  so  far  as  questions  raised  by  the 
present  bill  are  concerned.  When  personal  interest  antagonizes 
the  disinterestedness  and  impartiality  which  the  law,  as  well  as 
nKjrtality,  exacts  in  the  exercise  of  fiduciary  trusts,  this  is,  per  se, 
a  disqualification,'  not  by  reason  of  any  abuse  committed,  but  in 
fear  that  weak  human  nature  will  yield  to  temptation.  Field,  J., 
speaking  of  the  conflict  between  duty  and  interest,  says :  "  Consti- 
tuted as  humanity  is,  in  the  majority  of  cases  duty  would  be  over- 
time in  the  struggle."  Marsh  v.  Whitmore,  21  Wall.  178;  Nathan 
V.  Tompkins,  82  Ala.  437 ;  G.r.  Luxemburg  Railway  Co,  v.  Magnay, 
25  Beavan,  586. 

The  averments  of  the  bill  in  this  case  show  great  wrongs  done 
to  the  M.  &  C.  Co.  by  reason  of  the  control  exercised  in  its  man- 
agement by  the  E.  T.,  Va.  &  Ga.  Co.  It  also  charges  that  it  is  the 
intention  of  the  latter  company  to  so  vote  its  stock  as  to  maintain 
its  control  of  the  M.  &  C.  railroad.  Whether  the  charges  of  past 
abuses  be  true  or  false,  they  bring  prominently  to  the  notice  of  the 
court  the  character  and  extent  of  wrong  and  oppression  which  one 
corporation  may  inflict  on  another  when  circumstanced  as  these 
are. 
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It  is  scarcely  necessary  that  we  should  specify  in  what  manner 
the  oppression  may  be  inflicted.  The  board  of  directors  elected  by 
and  for  the  E.  T.,  Va.  &  Ga.  Co.,  we  must  suppose,  owe  their 
election  to  all  the  stockholders  representing  all  the  stock  in  that 
company.  The  duties  of  fidelity  and  impartiality  in  administering 
the  affairs  of  that  company,  implied  in  the  relation  they  sustain 
to  it,  we  have  stated  above.  They  require  severe  disinterestedness 
as  between  the  several  shareholders,  and  unbiased  fidelity  to  the 
prosperity  and  success  of  the  corporation.  Now,  when  the  direct- 
ors of  the  Memphis  &  Charleston  Co.,  or  a  controlling  majority  of 
them,  owe  their  election  to  the  E.  T.,  Va.  &  Ga.  Co.,  and  to  that 
company  alone,  it  is  manifest  that  questions  may  and  will  arise 
on  which  there  will  be  a  conflict  of  interest  between  the  two  com- 
panies. It  is  but  human  nature  that  in  such  conflict  directors 
thus  chosen  will  give  their  votes  and  influence  in  favor  of  the 
company  they  represent  in  full,  and  in  whose  entire  income  and 
emoluments  they  participate  rather  than  to  the  company  they  repre- 
sent only  to  the  extent  of  a  trifle  above  a  moiety  of  its  stock; 
an  integer  against  a  fraction.  Both  law  and  reason  force  the  im- 
plication that  in  the  governing  body  of  a  corporation  duty  and 
interest  shall  not  point  in  opposite  directions. 

We  hold  that  it  is  equally  against  public  policy,  and  against  that 
sound  rule  which  disables  trustees,  or  quasi  trustees,  to  act  when 
their  duty  and  interest  conflict,  that  the  E.  T.,  Va.  &  Ga.  Co. 
should  be  allowed  to  vote  its  majority  stock  in  matters  pertaining 
to  the  management  and  control  of  the  M.  &  C.  Co. 

We  confine  our  ruling,  however,  for  the  present,  to  cases  like 
this  one,  where  a  conflict  of  interest  may  arise,  in  the  matter  of 
expenditures  and  their  apportionment,  in  the  division  of  patron- 
age, or  of  earnings,  and  to  rivalships  between  different  companies 
having  substantially  the  same  field  of  operation,  or  where  the  profits 
of  one  enterprise  will  naturally  be  enhanced  by  the  diminution 
of  those  of  the  other.  There  may  be  other  cases  to  which  the 
rule  will  apply,  but  we  decline  to  consider  them  now. 

This  case  has  been  very  ably  argued,  and  we  are  not  unmindful 
of  the  grave  consequences  that  may  and  probably  will  ensue  from 
our  decision,  not  alone  to  the  E.  T.,  Va.  &  Ga.  Co.,  but  to  many 
other  corporations  similarly  circumstanced.  We  have  not  declared 
that  the  law  does  not  authorize  that  company  to  acquire  and  hold 
stock  or  shares  of  stock  in  another  railroad  corporation.  Its 
charter  not  being  before  us,  we  have  no  means  of  ascertaining 
what  its  corporate  powers  are  further  than  the  implications  which 
naturally  arise  from  its  name  and  its  lines  of  business  inform  us. 
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We  have  not  declared  that  if  the  E.  T.,  Va.  &  Ga.  Co.  is  without 
power  to  acquire  and  hold  shares  of  stock  in  another  railroad  cor- 
poration,  the  complainants  in  this  suit  have  shown  any  right  to 
controvert  the  question  of  its  rightful  ownership.  Hence,  we  have 
not  decided  that  the  Knoxville  &  Ohio  Railroad  Co.  was  not  the 
rightful,  lawful  owner  of  the  stock  which  the  E.  T.,  Va.  &  Ga. 
Co.  acquired  from  it,  nor  that  the  latter  company  did  not  acquire 
a  good  title  by  its  purchase.  We  have  not  attempted  to  set  aside 
or  to  declare  invalid  either  of  these  sales.  We  do  not  controvert 
the  general  inherent  right,  resulting  from  the  ownership  of  stock 
in  a  corporation,  to  exercise  the  elective  power  such  ownership 
confers,  and  to  exercise  it  wisely  or  unwisely,  alone,  or  pursuant  to 
an  agreement  with  other  stockholders;  and  that  no  one,  save  the 
former  owner,  can  question  the  right  to  vote  such  stock,  even 
when  obtained  by  fraud  or  other  illegal  means.  Moses  v.  Scott, 
84  Ala.  608.  This,  we  repeat,  is  the  general  rule;  and  less  than 
this,  in  an  ordinary  case,  would  be  an  unauthorized  abridgment 
of  the  stockholder's  property  rights. 

Enjoyment  and  the  right  of  disposition  are  general  attributes 
of  property  ownership.  Property  rights,  however,  cannot  be  classed 
as  absolutely  independent  of  social  and  municipal  regulation.  "  So 
use  your  own  as  not  to  invade  the  equal  rights  of  others  "  is  a 
maxim  as  sound  in  law  as  it  is  in  the  circle  of  social  intercourse. 
Its  observation  and  preservation  are  the  end  and  aim  of  much  wise 
legislation,  of  much  judicial  administration.  But  men  must  be 
dealt  with,  not  as  faultless,  but  as  frail,  and  subject  to  tempta- 
tion, too  strong  for  their  powers  of  resistance.  Civil  liberty  is 
but  natural  liberty  shorn  of  its  power  to  transgress  the  boundary 
which  separates  meum  and  tuum,  in  its  comprehensive  sense.  Hence 
it  is  that  the  law,  with  inflexible  purpose,  has  placed  restraints  on 
transactions  in  which  duty  and  interest  conflict.  Hence  it  is 
that  when  any  relation  of  trust  or  confidence  subsists  the  law 
scrutinizes  with  earnest,  if  not  severe,  vigilance  any  pecuniary 
transaction  that  may  be  had  between  parties  thus  circumstanced. 
Hence  it  is  that  when  one  man  stands  in  a  fiduciary  relation  to 
another,  any  contract  or  bargain  and  sale  had  with  the  beneficiary 
is  invalid  at  the  mere  option  of  the  latter  if  seasonably  expressed. 
The  danger  of  abuse  in  such  conditions  dominates  the  power  of 
disposition;  and  the  power  to  make  binding  contracts,  which  we 
have  classed  as  among  the  general  attributes  of  property  owner- 
ship, must  submit  to  reasonable  restraints.  Thompson  v.  Lee,  31 
Ala.  292;  Moses  v.  Micou,  79  Ala.  564;  Huguenin  v.  Basely,  14 
Ves.  273. 
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It  is  contended  for  appellants  that  if  a  majority  of  the  capital 
stock  of  the  M.  &  C.  Co.  had  belonged  to  an  individual,  or  to  a 
combination  of  individuals,  instead  of  being  the  property  of  the 
E.  T.,  Va.  &  Ga.  Co.,  the  same  power  of  control  could  have  been 
-exerted  as  is  complained  of  in  this  cause.  It  is  possible  that  there 
might  be  an  exceptional,  extreme  case,  in  which  it  would  advance 
the  interest  of  the  owner  or  owners  of  a  majority  of  the  stock  in 
a  corporation  to  diminish  its  income,  that  the  emoluments  of  an- 
other enterprise,  in  which  he  or  they  are  more  largely  interested, 
may  be  thereby  enhanced.  Such  case,  however,  is  extremely  im- 
probable ;  and  if  found  to  exist,  it  might  possibly  present  a  case  of 
wrong,  for  which  injunction  could  furnish  no  preventive  relief. 
This  is  a  question  we  need  not  decide.  As  a  rule,  stockholders,  in 
voting,  as  in  other  acts  they  are  called  to  perform,  attempt  to  pro- 
mote the  welfare  of  the  corporation ;  for  on  its  success  depend  their 
profits.  Whether  they  act  wisely  or  not,  no  one  can  be  heard 
to  complain  of  their  conduct;  for  the  success  of  the  enterprise  and 
their  individual  interests  are  presumed  to  be  identical.  In  ordi- 
nary elections  by  stockholders  the  presumption  is  that  men  will  act 
as  their  interests  prompt  them  to  act,  and  that  their  aim  is  to 
benefit  the  corporation  in  which  they  are  stockholders.  Should 
a  case  arise  in  which  there  is  bad  faith  in  the  management,  and 
consequent  loss  to  the  stockholders,  there  would  seem  to  be  no 
doubt  that  redress  could  be  obtained  from  the  faithless  governing 
body. 

The  case  in  which  the  votes  are  cast  by  individual  stockholders 
and  the  one  in  hand  are,  presumptively  at  least,  essentially  differ- 
ent. In  that,  duty  and  interest  are  in  complete  accord.  In  this, 
if  the  averments  of  the  bill  be  true,  they  are  in  palpable  antagonism. 
In  the  one  the  presumption  is  that  the  vote  will  be  cast  solely  in 
the  interest  of  the  corporation  holding  the  election.  In  the  other 
that  the  greater  opposing  interest  will  prevail  over  the  lesser, 
as  it  is  so  apt  to  do  in  all  human  conduct.  We  think  it  is  no  answer 
to  the  relief  prayed  in  this  case  that  in  another  possible,  supposable 
case  a  wrong  very  like  the  one  here  complained  of  might  be  in- 
flicted, and  yet  the  same  measure  of  redress  could  be  not  be 
accorded. 

It  is  contended  that,  if  relief  be  granted  in  this  case,  it  will 
greatly  embarrass  railroad  corporations  in  the  matter  of  maintain- 
ing continuous  connecting  lines,  so  conducive  to  public  convenience, 
and  to  economy  in  transportation. 

It  cannot  be  denied  that  steam  has,  in  many  respects,  revolution- 
ized the  world,  and  that  railroads  are  among  the  more  potent  in- 
strumentalities which  have  eflFected  that  revolution.     The  nations 
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of  the  earth  have  been  brought  into  closer  neighborhood  and  better 
acquaintance,  while.  Christian  civilization  has  been  much  more 
speedily  and  widely  diffused.  So,  commerce  and  the  industrial 
enterprises  have  received  a  new  impetus  and  expansion,  thereto- 
fore unknown  in  the  world's  history.  An  instrumentality  possess- 
ing such  vast  capabilities  should  be  cherished  and  protected  in 
the  enjoyment  and  e^fercise  of  all  its  rights  and  privileges.  The 
groveling  or  agrarian  spirit  which  would  hinder  or  embarrass  this 
mighty  agency  in  the  full  enjoyment  of  its  rightful  powers,  should 
receive  no  encouragement  or  countenance  from  right-thinking 
people.  On  the  other  hand,  the  tremendous  power  that  may  be 
wielded  by  aggregated  or  incorporated  wealth  should  be  kept  within 
due  bounds,  and  restricted  to  legitimate  methods.  The  pernicious 
ends  to  which  concentrated  wealth  may  be  perverted  need  not  be 
mentioned  here.  The  virtuous  and  patriotic  utterances  of  many 
of  the  courts  of  supreme  jurisdiction,  re-echoed  from  the  highest 
officials  in  the  federal  government,  show  all  too  plainly  that  the 
public  is  awakened  to  the  wrongs  inflicted  through  the  instrumen- 
tality of  combined  capital.  Let  us  accord  to  corporations  all  their 
rights,  and  restrain  them  in  the  abuse  of  their  powers,  should  such 
be  attempted. 

The  principle  we  have  declared  in  a  former  part  of  this  opinion 
will  apply  with  equal  force  to  all  employees,  agents,  and  all  other 
persons  or  corporations,  who  may  be  acting  in  the  interest  or  for 
the  benefit  of  the  E.  T.,  Va.  &  Ga.  Co.  Nothing  less  than  an 
absolute  sale  of  the  stock  to  some  person  or  persons  authorized 
to  vote  it,  will  relieve  it  of  the  infirmity  of  its  present  ownership, 
or  authorize  the  present,  or  any  pretended  owner,  to  be  heard  in 
the  government  of  the  M.  &  C.  Co. 

The  bill  does  not  charge  that  the  E:  T.,  Va.  &  Ga.  Co.  con- 
templates a  sale,  or  pretended  sale  of  this  stock,  and  does  not 
charge  that  the  company,  by  any  indirect  means,  will  attempt  to 
have  its  stock'  voted  in  its  interest.  The  charge  is,  that  "  if  said 
E.  T.,  Va.  &  Ga.  Co.  is  permitted  to  transfer  said  stock,  it  will 
conceal  its  interest  in  the  same  under  the  name  of  some  other 
party,  and  through  such  party  reacquire  the  control  it  now  has  with 
said  stock  standing  in  its  own  name."  If  such  attempt  be  made, 
without  an  actual  sale  of  the  stock,  it  will  be  a  violation  of  the 
order  made  in  this  case,  and  can  be  published  as  such.  Moreover, 
an  election  of  directors  thus  procured  would  be  a  fraud  perpe- 
trated in  defiance  of  the  order  of  the  court,  and  such  election  would 
be  annulled  on  proper  application.  We  hold,  however,  that  in 
the  present  stage  of  this  case,  and  under  the  averments  of  the  bill, 
all  of  which  that  is  pertinent  we  have  copied,  there  is  not  enough 
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shown  to  authorize  an  injunction  against  a  sale  of  the  stock.  That 
question  can  be  properly  raised,  when  an  attempt  is  made,  should 
it  ever  be  made,  to  violate  or  evade  the  principles  of  the  injunction 
granted  in  this  cause,     i  Brick.  Dig.  704,  sec.  930;  3  ib.  377,  sees. 

154,  155,  158. 

The  bill  in  this  case  avers,  that  before  filing  the  bill  the  com- 
plainants  "requested  the  Memphis  &  Charleston  Railroad  Co.,  by 
a  request  addressed  to  its  officers,  to  take  appropriate  legal  pro- 
ceedings to  prevent  the  stock  standing  in  the  name  of  the  East 
Tennessee,  Virginia  &  Georgia  Railway  Co.  from  being  voted 
upon,"  etc.,  "but  said  corporation  has  neglected  to  comply  with 
said  request."  This  averment  is  sufficient  to  authorize  the  stock- 
holders to  sue  in  their  own  names,  if  any  previous  request  was 
necessary  to  give  them  that  right.  Circumstanced  as  this  case  is 
charged  to  have  been,  it  would  seem  any  previous  request  would 
obviously  have  been  denied,  and  therefore  it  was  not  necessary 
to  prefer  it.  Tuskaloosa  Man.  Co,  v.  Cox,  68  Ala.  71 ;  Nathan  v. 
Tompkins,  82  Ala.  437;  Merchant  &  Planters'  Line  v.  Wagoner, 
71  Ala.  581 ;  Green's  Brice's  Ultra  Vires,  673,  note  a;  Dodge  v. 
Woolsey,  18  How.  U.  S.  331 ;  Hawes  v.  Oakland,  104  U.  S.  450. 

We  have  stated  above  that  the  complainant's  bill  makes  a  case 
for  an  injunction,  restraining  the  East  Tenn.,  Virginia  &  Georgia 
Railway  Co.,  its  agents,  directors,  and  all  other  persons  repre- 
senting it  and  its  interest,  from  voting  the  shares  of  stock  held 
by  that  company.  We  have  forborne  to  state  one  imperfection  in 
the  bill  until  this  time.  Many  of  the  essential  averments  of  the 
bill  are  stated  in  this  form:  Complainants  are  "informed  and 
believe,"  or  are  "  advised  and  believe,"  without  any  allegation  or 
charge  that  the  information  or  advice  is  true.  This  form  of  allega- 
tion has  always  been  held,  in  this  court,  to  be  insufficient.  It  is 
not  an  averment  that  the  information  or  advice  is  true,,  but  that 
the  pleader  believes  it  to  be  true.  A  full  denial  of  such  averment 
would  be,  either  that  complainants  had  not  received  such  informa- 
tion or  advice,  or,  if  they  received  it,  they  did  not  believe  it. 
This  would  not  present  the  issue  sought  to  be  raised,  i  Brick.  Dig. 
702,  sees.  907-908.  We  will  not,  however,  dissolve  the  injunction 
for  this  imperfection  in  pleading.  Should  it  not  be  remedied  within 
a  reasonable  time,  it  will  become  the  duty  of  the  chancellor  to 
act  upon  the  bill  as  if  the  imperfect  averments  pointed  out  had 
not  been  made. 

The  decree  of  the  chancellor  is  modified,  and  the  cause  re- 
manded.    Let  the  appellees  pay  the  cost  of  appeal. 

Modified  and  remanded. 

McClellan,  J.,  dissenting. 
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Lorenzo  H.  Cone  et  aL,  Executors,  etc.,  v,  Russell  &  Mason. 

48  New  Jersey  Equity  Reports  208  (1891). 

On  order  to  show  cause  why  injunction  should  not  issue. 
Heard  on  bill,  answer,  and  affidavits. 

Pitney,  V.  Ch.  The  complainants,  Lorenzo  H.  Cone  and  Re- 
becca C.  Cone,  executors,  etc.,  of  Jonathan  Cone,  deceased,  by 
their  bill,  ask  that  the  defendants,  William  F.  Russell  and  Charles 
H.  Mason,  be  enjoined  from  voting  at  any  stockholders'  meeting 
of  the  Upper  Delaware  River  Transportation  Co.,  by  virtue  of  a 
certain  power  of  attorney  or  proxy,  irrevocable,  executed  by  com- 
plainants to  defendants,  authorizing  and  empowering  them  to  vote 
upon  four  hundred  and  seventy-seven  shares  of  the  stock  of  said 
corporation  belonging  to  the  complainants  as  executors,  and  pray- 
ing that  said  power  of  attorney  or  proxy,  and  a  certain  agreement 
between  the  parties  presently  to  be  set  out,  may  be  decreed  to  be 
null  and  void  and  delivered  up  to  be  cancelled.     *     *    * 

At  the  date  of  this  instrument  the  complainants  were  the  own- 
ers, as  executors,  of  four  hundred  and  seventy-seven  shares  of  the 
stock  mentioned,  and  the  complainant,  Lorenzo  H.  Cone,  was  the 
owner  of  ninety-six  shares,  and  shortly  afterward  became  the 
owner  of  ten  additional  shares  thereof,  which  became  subject  to 
the  contract,  and,  added  to  those  already  owned  by  the  defendants, 
constituted  a  majority  of  the  stock  of  the  corporation. 

The  power  of  attorney  and  proxy  was  duly  executed  by  the 
complainants  as  executors,  and  also  one  by  L.  H.  Cone  individu- 
ally, and  at  the  annual  meeting  of  April,  1889,  the  defendants,  by 
their  use,  elected  themselves  and  some  of  their  employees  directors, 
and  thereby  secured  a  majority  of  the  board.  The  new  board 
elected  the  defendant  Russell  president,  with  a  salary  of  $1,500  a 
year,  the  defendant  Mason  treasurer,  with  a  like  salary,  and  one 
Beek,  a  clerk  of  the  defendant,  secretary  of  the  company,  with  a 
salary  of  $500  a  year,  and  appointed  L.  H.  Cone  manager  thereof, 
with  a  salary  of  $2,500  a  year.  At  the  same  annual  meeting  a  ma- 
jority of  voices  of  the  stockholders  voted  in  favof  of  a  motion  to 
limit  the  total  expenditure  for  salaries  of  officers  to  $1,000  per 
year,  but  the  vote  by  shares  given  by  the  defendants  refused  to 
sustain  the  motion.  From  that  date  to  this  the  affairs  of  the  cor- 
poration have  been  managed  by  the  defendants  with  the  actual 
ownership  of  eighty  out  of  thirteen  hundred  shares  of  its  stock. 

As  might  have  been  expected,  differences  soon  arose  between  the 
parties,  resulting  in  three  bills  in  this  court  prior  to  the  one  under- 
lying the  present  motion. 
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Complainants  base  their  right  to  the  relief  now  sought  upon 
three  grounds.    *    *    * 

The  second  ground  taken  by  the  complainants  is  that  the  con- 
tract in  question  is  against  public  policy,  and  tends  to  work  a  fraud 
on  the  other  stockholders,  and  is  void  upon  that  ground.    *    *     * 

The  theory  upon  which  the  capital  of  numerous  persons  is  as- 
sociated in  various  proportions  in  the  shape  of  a  trading  corpo- 
ration, to  be  managed  by  a  con:imittee  of  the  stockholders,  is  that 
such  committee  shall  truly  represent  and  be  subject  to  the  will  of 
the  majority  in  interest  of  the  stockholders.  The  security  of  the 
small  stockholders  is  found  in  the  natural  disposition  of  each  stock- 
holder to  promote  the  best  interests  of  all,  in  order  to  promote  his 
individual  interests.  A  member  of  an  ordinary  partnership  has  an 
additional  security  in  the  personal  character  of  each  of  his  part- 
ners, and  may  decline  to  be  associated  with  any  whom  he  does  not 
know  and  approve.  But  a  stockholder  in  a  corporation  cannot 
control  the  personnel  of  his  associates,  and  must  rely  upon  their 
self-interest  alone. 

Upon  the  foundation  of  the  natural  disposition  of  persons  to 
promote  their  own  interests  rests  the  rule  established  in  this  state 
in  the  famous  case  of  Taylor  v.  Griswold,  2  J.  S.  Gr.  222,  that  a 
trading  corporation  could  not,  without  special  legislative  authority^ 
make  a  by-law  authorizing  a  stockholder  to  vote  by  proxy.  The 
principle  established  by  that  case  is  "  that  the  obligation  and  duty 
of  corporators  to  attend  in  person  and  execute  the  trust  or  fran- 
chise reposed  in  or  granted  to  them,  is  implied  in  and  forms  a  part 
of  the  fundamental  constitution  of  every  charter  in  which  the  con- 
trary is  not  expressed ;"  and  the  reason  given  by  Hornblower,  Ch.  J. 
(p.  227),  and  again  by  Ford,  J.  (p.  250),  is  that  the  good  of  the 
stockholders,  as  well  as  of  the  public,  requires  that  each  stockholder 
should  exercise  his  individual  judgment  as  to  all  matters  presented. 

In  Fuller  v.  Dame,  18  Pick.  472  (p.  484),  Shaw,  Ch.  J.,  saysr 
"  Mr.  Fuller  was  one  of  the  original  proprietors  of  the  Worcester 
Railroad.  His  associates  had  a  right  to  believe  that,  in  all  his  acts 
as  such  stockholder,  in  choosing  directors,  in  framing  by-laws,  and 
doing  other  acts,  pursuant  to  the  powers  of  the  corporation,  he  had 
a  common,  and,  in  proportion  to  his  shares,  an  equal  interest,  and 
they  had  a  right  to  rely  on  his  judgment,  his  recommendations  of 
directors  and  other  acts,  with  all  the  confidence  inspired  by  such 
a  belief." 

Our  legislature  has,  since  the  decision  in  Taylor  v.  Griswold, 
authorized  the  use  of  proxies,  limiting  them,  however,  to  three 
years.  But  the  principle  still  remains  that  the  proxy  is  supposed 
to  vote  for  the  principal  and  in  his  interest.     If  a  majority  of  the 
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stock  is  owned  by  one  person,  he  has  no  right  to  use  his  power  as 
such  owner  to  advance  his  private  interests  at  the  expense  of  the 
minority.  And,  in  like  manner,  he  has  no  right  to  depute  to  an- 
other, who  has  little  or  no  interest  in  the  corporation,  a  power  to 
use  his  stock  for  that  purpose.  Such  deputation  is  the  more  dan- 
gerous because  the  person  intrusted  with  the  power  has  no  such 
inducement  to  promote  the  interests  of  the  corporation  as  the  stock 
owner  has.  Where  the  majority  of  the  stock  is  owned  by  one  mao 
or  set  of  men,  acting  in  concert,  the  minority  are,  to  some  extent,, 
protected  by  the  natural  interest  of  the  majority  to  promote  the 
real  interest  of  the  corporation.  But  where  -a  person,  who  has 
little  or  no  actual  ownership,  has  the  unrestricted  voting  power  of 
a  majority  of  the  stock,  the  minority  loses  this  protection,  and 
what  may  be  properly  termed  the  underlying  and  fundamental 
understanding  and  contract  upon  which  the  association  is  founded 
is  abandoned  and  broken. 

The  motive  which  may  induce  the  owner  of  a  controlling  interest 
in  the  corporation  to  deprive  himself  of  and  depute  lo  another  the 
power  to  use  it  as  he  may  see  fit,  during  a  fixed  period,  may  be 
of  little  consequence  to  his  associates,  but  is  usually  found  in  some 
consideration  of  personal  gain.  In  the  case  in  hand  it  is  the  em- 
ployment of  complainant,  L.  H.  Cone,  as  manager  for  a  fixed  term 
and  at  a  fixed  salary,  and  irrespective  of  the  actual  value  of  his 
services.  The  avowed  object  and  purpose  of  the  defendants  was 
to  secure  to  themselves  like  employment  and  salaries.  The  mere 
statement  of  the  affair  seems  to  me  to  condemn  it.  The  motive 
was  in  itself  improper  and  unlawful.  Servants  of  a  corporation 
should  be  employed  and  paid  upon  their  merits,  and  buying  votes 
for  an  office  in  a  corporation  is  of  the  same  objectionable  character 
as  buying  them  for  a  public  office.  The  same  may  be  said  of  buy- 
ing the  right  to  control  the  business  policy  and  management  of  the 
affairs  of  a  corporation. 

In  Guernsey  v.  Cook,  117  Mass.  548;  S.  C,  120  Mass.  501,  the 
contract  was  that  the  defendant,  who  with  another  acting  in  con- 
cert with  him  owned  the  majority  of  the  stock  of  a  corporation, 
agreed  with  the  plaintiff  that  the  plaintiff  should  be  employed  as 
treasurer  at  a  salary  of  $3,500  per  year,  and  should  purchase  one 
hundred  shares  of  the  defendant's  stock  at  par,  but  leave  it  in  the 
control  of  the  defendant,  and  in  caae  plaintiff  should  be  discharged 
as  treasurer,  defendant  should  repurchase  the  shares  at  the  same 
price  with  interest.  Plaintiff  was  discharged,  and  brought  his  ac- 
tion for  the  price  of  the  shares  of  stock.  The  contract  was  de- 
clared to  be  void,  as  a  fraud  upon  the  other  stockholders  and  as 
against  public  policy,  and  the  action,  "  which,"  to  use  the  language 
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of  the  court,  "  is  not  in  avoidance  but  in  direct  affirmance  of  the 
contract/'  was  defeated.  The  reasoning  of  the  court  in  arriving 
at  this  conclusion  seems  to  me  to  be  sound. 

This  case  was  followed  by  Woodruff  v.  Wentworth,  133  Mass. 
309,  where  it  was  held  that  a  contract  between  two  stockholders 
in  a  corporation  by  the  terms  of  which  one,  in  consideration  of  a 
sum  of  money  paid  to  him  by  the  other,  agrees  to  vote  for  a  cer- 
tain person  as  manager  of  the  corporation,  and  also  to  vote  to  in- 
crease the  salary  of  the  officers  of  the  corporation,  including  that 
of  the  manager,  is  void  as  against  public  policy,  and  doubt  is  ex- 
pressed as  to  whether  such  assent  would  cure  its  vice. 

In  FolVs  Appeal,  91  Pa.  St.  434,  the  Supreme  Court  of  Penn- 
sylvania went  so  far  as  to  refuse  specific  performance  of  a  con- 
tract to  seU  a  comparatively  few  shares  of  stock  in  a  national 
bank,  where  the  avowed  object  was  to  enable  the  purchaser  to 
obtain  the  control  of  the  bank,  and  who  for  that  purpose  had  al- 
ready bought  up,  largely  with  borrowed  money,  almost  a  majority 
of  the  stock.  The  learned  judge,  speaking  for  the  court,  says 
(p.  437)  :  "  The  stock,  as  now  held,  is  scattered  among  a  variety 
of  people  and  held  in  greater  or  lesser  amounts.  It  is  difficult  to 
see  how  the  small  stockholders  who  have  modest  earnings  invested 
in  it,  the  depositors  who  use  it  for  the  safe  keeping  of  their  money, 
or  the  business  public  who  look  to  it  for  accommodation  in  the  way 
of  loans,  are  to  be  benefited  by  the  concentration  of  a  majority  of 
its  stock  in  the  hands  of  one  man,  or  in  such  a  way  that  one  man 
and  his  friends  shall  control  it.  Especially  is  this  so  when,  as  here, 
an  attempt  is  made  to  control  it  by  the  use  of  borrowed  capital. 
The  temptation  to  use  it  for  personal  ends  in  such  case  is  very 
strong." 

For  an  instance  of  the  abuse  of  power  by  an  actual  majority  in 
ownership  of  stock  in  a  corporation,  see  Winthrop  v.  Iron  Co,, 
17  Fed.  Rep.  48. 

Following  the  reasoning  of  these  cases,  I  ccHiclude  that  the  con- 
tract complained  of  in  this  suit  is  void  as  against  public  policy. 
This  conclusion  does  not  reach  so  far  as  to  necessarily  forbid  all 
pooling  or  combining  of  stock,  where  the  object  is  to  carry  out  a 
particular  policy  with  the  view  to  promote  the  best  interests  of  all 
the  stockholders.  The  propriety  of  the  object  validates  the  means 
and  must  affirmatively  appear.     *     *     * 

For  these  reasons,  I  am  of  the  opinion  that  the  contract  and 
proxy  set  out  and  mentioned  in  the  bill  are  void,  and  complainants 
are  entitled  to  relief  against  them,  and  that  the  injunction  prayed 
for  must  go. 

I  will  advise  an. order  accordingly. 
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Pierce  v.  The  Commonwealth.* 

104  Penn.  State  Reports  150  (1883). 

Quo  warranto  to  test  the  validity  and  regularity  of  the  election 
of  Pierce  and  others  as  directors  of  the  Sharpsville  Railroad  Com- 
pany. The  meeting  was  properly  called  and  held,  but  it  appeared 
that  the  votes  for  the  relators  had  been  cumulated.  The  lower 
court  declared  this  a  proper  election  and  found  for  the  relators, 
who  appeal  on  alleged  errors  in  the  charge  of  the  lower  court. 

Gordon,  J.  About  the  correctness  of  the  ruhng  of  the  learned 
judge  of  the  court  below,  in  this  case,  we  have  no  doubt.  It  seems 
to  have  been  admitted,  in  the  outstart  of  this  trial,  that  the  election 
of  the  8th  of  January,  1883,  was  properly  called,  was  held  at  the 
proper  time,  and  was  conducted  in  an  orderly  and  regular  manner. 
Nor  is  there  any  doubt  but  that  the  relators  received  the  highest 
number  of  votes  cast  for  directors  at  that  election.  It  is  said,  how- 
ever, that  this  result  was  brought  about  by  the  cumulation  of  the 
votes  of  the  relators  upon  four  out  of  the  six  candidates  proposed 
for  election.  But  this  they  certainly  had  a  right  to  do,  or  we  fail 
correctly  to  read  the  constitution  of  1874:  "In  all  elections  for 
directors  or  managers  of  a  corporation,  each  member  or  share- 
holder may  cast  the  whole  number  of  his  votes  for  one  candidate, 
or  distribute  them  upon  two  or  more  candidates,  as  he  may  prefer." 
Article  16,  section  4.  .This  section  to  us  seems  very  plain  and  un- 
ambiguous. If  there  are  six  directors  to  be  elected,  the  single 
shareholder  has  six  votes,  and,  contrary  to  the  old  rule,  he  may 
cast  those  six  votes  for  a  single  one  of  the  candidates,  or  he  may 
distribute  them  to  two  or  more  of  such  candidates  as  he  may  think 
proper.  He  may  cast  two  ballots  for  each  of  three  of  the  pro- 
posed directors,  three  for  two,  or  two  for  one,  and  one  each  for 
four  others,  or  finally,  he  may  cast  one  vote  for  each  of  the  six 
candidates.  Now,  as  this  Sharpsville  Railroad  Company  was  in- 
corporated since  the  adoption  of  the  new  constitution,  it  is  neces- 
sarily subjected  thereto,  and  must  t^e  governed  by  its  provisions. 
But  the  provision  above  cited  vested  in  the  relators,  as  stockholders, 
the  absolute  right  to  vote  as  they  did,  and  if,  as  a  consequence  of 
the  exercise  of  such  right,  their  candidates  had  the  highest  number 
of  votes  cast  at  that  election,  they  are  the  rightful  directors  of  the 
corporation.  But  it  is  said  this  provision  is  but  directory,  and  it 
cannot  go  into  effect  without  some  legislative  action  directing  the 
manner  of   its  exercise.     To  this   proposition  we  cannot  assent. 

*  Facts  condensed. 
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There  is  no  alteration  required  in  the  mode  of  conducting  cor- 
porate elections;  each  company  continues  to  use  that  method  pre- 
scribed by  its  charter,  and  the  constitutional  right  is  one  that  be- 
longs solely  and  exclusively  to  the  individual  shareholder.  He  may 
exercise  it  or  not  as  to  him  may  seem  proper,  but  whether  he  does 
so  exercise  such  right  or  not,  the  ordinary  manner  of  conducting 
the  corporate  election  is  in  nowise  interfered  with.  Legislative 
action  is,  therefore,  uncalled  for;  it  would  be  useless  to  alter  the 
present  mode  of  election,  and  with  the  right  itself  the  general 
assembly  cannot  meddle.  *  *  * 
Judgment  affirmed. 


Smith  et  al,  v.  San  Francisco  &  North  Pacific  Railway  Com- 
pany et  al.^ 

us  California  Reports  584  (1897). 

Smith,  Foster  and  Markham,  in  1893,  entered  into  an  agreement 
to  purchase  42,000  shares  of  stock  of  the  railroad  company  held 
by  an  estate,  and  further  agreed  that  the  shares  should  be  voted 
as  a  unit  for  the  term  of  five  years,  in  the  election  of  directors. 
The  stock  was  bought,  and  transferred  on  the  books  to  them,  and 
an  agreement  for  voting  the  stock  duly  drawn  and  executed,  which 
agreement  was  to  bind  their  vendees  as  well  as  the  three  persons 
named,  for  the  term  stated.  An  election  was  about  to  be  held 
(February,  1896)  and  a  dispute  arose  among  the  three  as  to  whom 
should  be  made  directors;  whereupon  Smith  declared  the  agree- 
ment to  be  illegal  and  that  he  would  not  be  bound  by  it.  At  the 
meeting  Smith  offered  to  vote  his  shares,  and  the  vote  was  re- 
jected.   He  brought  suit  and  the  lower  court  declared  in  his  favor. 

Harrison,  j.  *  *  *  The  instrument  executed  between  the 
parties  must,  therefore,  be  held  to  be  a  proxy,  and  to  authorize 
the  vote  of  the  42,000  shares  of  stock  to  be  cast  in  accordance  with 
the  determination  of  the  majority  of  the  parties  thereto,  and,  if  it 
was  made  upon  a  consideration  sufficient  to  bind  the  parties  to  its 
enforcement,  it  must  be  regarded  as  still  operative.  One  of  the 
inducements  for  the  purchase  of  the  stock,  and  under  which  the 
parties  entered  into  the  agreement,  was  that  the  shares  should  be 
voted  in  one  body,  and  held  for  five  years  as  a  unit.  It  is  imma- 
terial that  the  voting  agreement  was  not  reduced  to  writing  and 
executed  until  after  the  bid  had  been  made  for  the  stock.  It  was 
so  executed  before  the  parties  thereto  had  completed  the  purchase 

*  Facts  condensed. 


SEC. VII.]  Shareholder's  Right  to  Vote.  6ii 

and  become  the  owners  of  the  stock  by  paying  the  purchase-price. 
Nor  is  the  validity  of  the  agreement  or  the  effect  of  its  terms  dif- 
ferent by  reason  of  different  certificates  having  been  issued  in  the 
names  of  the  several  parties  to  the  transaction,  rather  than  in  the 
name  of  one  of  them.  The  agreement  between  them  was  with 
reference  to  the  42,000  shares  of  stock,  and  that  it  should  be  voted 
as  a  unit,  and  the  purpose  of  the  agreement  was  the  economical 
management  of  the  road,  and  to  prevent  irresponsible  persons  from 
getting  control.  It  was  within  the  power  of  the  parties  to  contract 
in  reference  to  this  property  as  fully  as  with  regard  to  any  other 
property.  They  were  at  liberty  to  make  as  a  condition  of  their 
purchase  that  its  management  should  be  held  by  either  of  them,  or 
by  a  majority  of  the  three,  and  the  terms  of  the  agreement  for  such 
purchase  could  not  be  repudiated  by  either  after  the  purchase  had 
been  made.  It  may  be  assumed  that  neither  of  the  parties  would 
have  entered  into  the  transaction,  or  agreed  upon  the  purchase  of 
the  stock,  except  upon  these  conditions,  and  it  must  be  held  that 
each  contributed  his  money  to  the  purchase  of  the  stock  upon  the 
promise  made  to  him  by  the  others.  There  was  thus  a  sufficient 
consideration  for  the  agreement  granting  the  right  to  vote  the  stock. 
It  was  in  the  nature  of  a  power  coupled  with  an  interest,  and, 
being  given  for  a  valuable  consideration,  could  not  be  revoked  at 
the  pleasure  of  either.    Hey  v.  Dolphin,  92  Hun,  230. 

Although  the  court,  in  excluding  this  evidence,  assumed  that  the 
instrument  was  valid,  counsel  for  respondents  have  presented  an 
argument  in  support  of  their  further  objection  thereto,  that  the 
instrument  is  invalid  by  reason  of  being  against  public  policy,  and 
it  therefore  becomes  necessary  to  consider  this  objection,  inasmuch 
as  the  action  of  the  court,  rather  than  its  reason  for  so  acting,  is 
to  be  reviewed ;  for,  if  the  instrument  is  invalid,  the  refusal  of  the 
court  to  allow  any  effect  to  be  gained  from  its  exercise  was  proper. 

"  Public  policy "  is  a  term  of  vague  and  uncertain  meaning, 
which  it  pertains  to  the  law-making  power  to  define,  and  courts 
are  apt  to  encroach  upon  the  domain  of  that  branch  of  the  govern- 
ment if  they  characterize  a  transaction  as  invalid  because  it  is  con- 
trary to  public  policy,  unless  the  transaction  contravenes  some  posi- 
tive statute  or  some  well-established  rule  of  law.  Sir  George 
Jessel,  as  master  of  the  rolls,  said,  in  Besant  v.  Wood,  L.  R.  12  Ch. 
Div.  605,  that  public  policy  is  "  to  a  great  extent  a  matter  of  indi- 
vidual opinion,  because  what  one  man  or  one  judge  might  think 
against  public  policy,  another  might  think  altogether  excellent  pub- 
lic policy;"  and  in  another  case  (Printing,  etc,  Co,  v.  Sampson, 
L.  R.  19  Eq.  465),  the  same  jurist  said:     "If  there  is  one  thing 
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which  more  than  another  public  policy  requires,  it  is  that  men  of 
full  age  and  competent  understanding  shall  have  the  utmost  liberty 
of  contracting,  and  that  their  contracts,  when  entered  into  freely 
and  voluntarily,  shall  be  held  sacred,  and  shall  be  enforced  by 
courts  of  justice."     It  is  not  in  violation  of  any  rule  or  principle 
of  law  for  stockholders,  who  own  a  majority  of  the  stock  in  a  cor- 
poration, to  cause  its  affairs  to  be  managed  in  such  way  as  they 
may  think  best  calculated  to  further  the  ends  of  the  corporation, 
and  for  this  purpose,  to  appoint  one  or  more  proxies  who  shall  vote 
in  such  a  way  as  will  carry  out  their  plan.     Nor  is  it  against  public 
policy  for  two  or  more  stockholders  to  agree  upon  a  course  of  cor- 
porate action,  or  upon  the  officers  whom  they  will  elect,  and  they 
may  do  this  either  by  themselves,  or  through  their  proxies,  or  they 
may  unite  in  the  appointment  of  a  single  proxy  to  effect  their  pur- 
pose.   Any  plan  of  procedure  they  may  agree  upon  implies  a  pre- 
vious comparison  of  views,  and  there  is  nothing  illegal  in  an  agree- 
ment to  be  bound  by  the  will  of  the  majority  as  to  the  means  by 
which  the  result  shall  be  reached.    If  they  are  in  accord  as  to  the 
ultimate  purpose,  it  is  but  reasonable  that  the  will  of  the  majority 
should  prevail  as  to  the  mode  by  which  it  may  be  accomplished. 
It  would  not  be  an  illegal  agreement  if  articles  of  a  partnership 
should  provide  that  stock  in  a  corporation  owned  by  the  partner- 
ship, though   standing  in  the   individual  names  of   the   partners, 
should  be  voted  by  one  of  its  members,  and  it  is  no  more  against 
public  policy  for  such  an  agreement  to  be  entered  into  between 
stockholders  whose  interests  in  the  stock  are  separate  than  where 
their  interests  are  joint.     Viewed  from  considerations  of  public 
policy  merely,  it  is  immaterial  whether  such  an  agreement  is  made 
by  the  members  of  an  existing  partnership,  which  owns  the  shares, 
or  in  pursuance  of  an  agreement  by  two  or  more  persons  to  form 
a  partnership  for  their  purchase,  or  to  purchase  them  for  their  joint 
account,  or  as  one  of  the  terms  of  an  agreement  for  their  purchase, 
by  persons  who  contemplate  no  relation  to  each  other  further  than 
that  of  owning  stock  in  the  same  corporation.     Such  agreement 
would,  in  any  case,  be  outside  of  the  corporation  and  disconnected 
with  the  interest  of  every  other  stockholder,  and,  in  either  case, 
the   same  rules   would  control.     Whether  such   an   agreement   is 
illegal,  so  that  any  action  or  vote  under  it  can  be  set  aside,  or  is 
of  such  a  character  that  it  will  not  be  enforced,  will  depend  upon 
the  object  with  which  it  is  made,  or  the  acts  that  are  done  under 
it,  and  will  be  governed  by  other  rules  of  law.    Mr.  Beach,  in  his 
treatise  on  corporations,  section  364,  says :    "  The  owners  of  shares 
may   enter  into   agreements   as   between  themselves   to   elect  the 
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officers  of  the  company,  and  to  manage  its  affairs  as  they  or  a 
majority  of  them  shall  determine,  and  it  is  held  that  agreements 
of  that  character  are  not  illegal  nor  void  as  against  public  policy; 
for,  as  was  said  by  the  court  in  a  leading  case,  their  interests  are 
identical  with  the  interests  of  the  minority  of  shareholders."  The 
authority  thus  referred  to  is  Faulds  v.  Yates,  57  111.  416,  11  Am* 
Rep.  24.  In  that  case  Faulds  was  the  owner  of  a  majority  of  the 
shares  of  stock  in  a  corporation,  and  entered  into  an  agreement 
with  the  defendants  in  the  nature  of  a  partnership  for  the  working 
of  a  mine,  and  for  the  purchase  by  the  defendants  from  him  of 
two-thirds  of  his  stock.  It  was  provided  in  the  agreement  between 
them  that  they  would  elect  the  directors  of  the  company;  that 
they  would  determine  among  themselves  as  to  the  officers  and  man- 
agement of  the  company;  and  that,  if  they  could  not  agree,  they 
would  ballot  among  themselves  for  the  directors  and  officers,  and 
that  the  majority  should  rule,  and  their  vote  be  cast  as  a  unit  so 
as  to  control  the  election.  In  an  action  for  a  dissolution  and  ac- 
counting of  their  partnership,  it  was  contended  that  this  portion  of 
the  agreement  was  void  as  against  public  policy,  and  was  invalid 
for  the  reason  that  it  was  in  conflict  with  the  interests  of  the 
other  stockholders.  The  court,  however,  held  otherwise,  using  the 
following  language:  There  was  nothing  unlawful  in  it.  There 
was  nothing  which  necessarily  affected  the  rights  and  interests  of 
the  minority.  Three  persons  owning  a  majority  of  the  stock  had 
the  unquestioned  right  to  combine,  and  thus  secure  the  board  of 
directors  and  the  management  of  the  property.  If  one  man  owned 
a  majority  of  the  stock,  he  surely  had  the  right  to  select  the  agents 
for  its  honest  management." 

In  Hey  v.  Dolphin,  92  Hun,  230,  the  parties  were  jointly  inter- 
ested in  certain  shares  of  stock  which  had  been  issued  to  them  in  a 
single  certificate,  and  it  was  agreed  between  them  that  the  stock 
should  not  be  sold,  or  in  any  manner  disposed  of,  or  the  certificates 
surrendered,  for  a  period  of  ten  years,  without  their  joint  consent 
in  writing,  but  should  remain  as  first  issued,  "  for  the  purpose  of 
enabling  the  said  parties  of  the  first  part  to  prevent  the  control 
and  management  of  the  company  from  passing  over  to  persons 
•who  might  be  less  qualified  or  less  disposed  to  make  the  business 
of  the  said  company  a  success  and  its  stock  valuable."  By  the 
same  agreement  Dolphin  was  appointed  a  proxy  to  vote  the  whole 
of  said  shares  at  all  elections,  and  the  proxy  was  made  irrevocable 
for  ten  years  unless  sooner  revoked  by  joint  consent.  In  an  action 
brought  for  the  purpose  of  having  the  agreement  declared  void, 
and  that  there  be  issued  to  the  plaintiff  certificates  for  one-half 
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of  the  shares,  the  court  held  that  the  agreement  was  not  void  or 
against  public  policy,  saying:  "The  object  and  purpose  of  the 
arrangement,  as  stated  in  the  contract,  is  not  of  itself  vicious,  but 
rather  the  contrary.  This  is  not  a  case  where,  as  in  some  of  the 
cases  cited  by  the  respondent,  there  is  a  combination  of  stockholders 
for  the  special  benefit  of  some  party,  or  where  the  power  to  cast  the 
vote  is  in  a  party  having  no  beneficial  interest.  The  arrangement 
purported  to  be  for  the  benefit  of  all  the  stockholders,  and  the  at- 
torney was  one  of  the  parties  beneficially  interested.  It  will  hardly 
be  claimed  that  a  majority  of  stockholders  may  not  combine  to 
control  an  election  of  directors."  See,  also,  Havemcyer  v.  Have- 
meyer,  ii  Jones  &  S.  (43  N.  Y.  S.)  506;  Brown  v.  Pacific  Mail  S. 
S.  Co,,  5  Blatchf.  525. 

In  cases  of  "  voting  trusts,"  where  the  owners  of  stock  transfer 
the  shares  to  trustees,  with  authority  to  vote  at  election  according 
to  the  direction  of  a  majority  of  those  holding  trust  certificates,  and 
the  only  consideration  for  such  transfer  and  agreement  is  the 
mutual  promises  of  the  several  stockholders,  it  has  been  held  that 
any  stockholder  may  revoke  his  agreement  and  withdraw  his  stock 
at  will;  and  it  is  also  held  that  stockholders,  who  become  such 
after  an  agreement  of  this  nature  is  entered*  into,  are  not  bound  by 
its  terms,  but  will  hold  their  shares  freed  from  the  limitations  of 
the  agreement.  Fisher  v.  Bush,  35  Hun,  641 ;  Woodruff  v.  Du- 
buque, etc.,  30  Fed.  Rep.  91 ;  Brown  v.  Pacific  Mail  S.  S.  Co.,  5 
Blatchf.  525;  Griffith  v.  Jewett,  15  Week.  Law  Bull.  419.  In  Moses 
V.  Scott,  84  Ala.  608,  certain  stockholders  had  formed  a  voting 
trust,  and  placed  their  stock  in  the  hands  of  four  trustees,  with 
power  to  vote  the  stock  as  a  unit  at  all  meetings,  as  three  of  them 
should  think  best,  or,  if  they  failed  to  agree,  as  three-fourths  of 
the  stock  represented  should  determine,  and  had  agreed  not  to 
sell  their  stock  so  pooled  for  three  years.  There  was  no  considera- 
tion for  this  agreement  other  than  the  mutual  promise  of  the  several 
stockholders;  and,  while  the  court  refused  to  enforce  the  agree- 
ment concerning  the  sale,  upon  the  ground  that  it  was  in  restraint 
of  the  free  alienation  of  property,  it  said :  "  We  can  not  say  there 
is  anything  per  se  illegal  in  an  agreement  entered  into  by  and  be- 
tween certain  stockholders  in  a  joint  stock  company  by  whidi 
they  promise  to  vote  together  as  a  unit  in  all  matters  pertaining  to 
the  government  of  the  corporation.  Each  member  has  the  clear 
right  to  cast  his  ballot  as  he  pleases,  wisely  or  unwisely,  and  no 
other  stockholder  can  control  his  conduct  or  gainsay  his  discretion, 
and  it  can  make  no  difference  if  several  stockholders  uniformly 
vote  together,  or  so  vote  in  obedience  to  a  prior  agreement  that 
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they  will  do  so.  The  vote,  when  cast,  is  but  the  expressed  wish 
of  the  stockholder,  or  at  least  must  be  so  regarded,  and  no  other 
stockholder  can  be  supposed  to  be  injured  thereby.  To  hold  other- 
wise would  greatly  abridge  the  voter's  right  to  cast  his  ballot  as 
he  pleased." 

The  agreement  in  question  can  not  be  regarded  as  illegal  by 
reason  of  being  in  restraint  of  trade.  The  rule  invalidating  con- 
tracts in  restraint  of  trade  does  not  include  every  contract  of  an 
individual  by  which  his  right  to  dispose  of  his  property  is  limited  or 
restrained.  Section  1673  ^^  the  Civil  Code  makes  void  every  con- 
tract by  which  one  is  restrained  from  "  exercising  a  lawful  profes- 
sion, trade,  or  business,"  except  in  certain  instances.  But  this  is 
far  different  from  a  contract  limiting  his  right  to  dispose  of  a 
particular  piece  of  property,  except  upon  certain  conditions.  As 
the  owner  of  property  has  the  right  to  withhold  it  from  sale,  he 
can  also,  at  the  time  of  its  sale,  impose  conditions  upon  its  use 
without  violating  any  rule  of  public  policy,  and  there  is  nothing  in- 
consistent with  public  policy  for  two  or  more  persons,  who  con- 
template purchasing  certain  property,  to  agree  with  each  other,  as  a 
condition  of  the  purchase,  that  neither  will  dispose  of  his  share 
ivithin  a  limited  period,  or  for  less  than  a  fixed  sum,  or  except 
upon  certain  limitations.  They  have  the  same  right  to  contract 
ivith  reference  to  the  terms  under  which  they  will  hold  or  dispose 
of  the  property  after  it  shall  have  been  purchased,  as  they  have  to 
a^gree  upon  any  other  terms  upon  which  the  purchase  shall  be  made, 
^nd  they  no  more  violate  a  rule  of  public  policy  in  making  such 
^igreement  a  consideration  of  their  purchase  than  would  two  or 
more  partners  who  should  purchase  property  for  partnership  pur- 
poses, and  agree  that  it  should  not  be  disposed  of  unless  their  vendee 
-would  assent  to  certain  conditions  regarding  its  use.  These  terms 
enter  into,  and  form  a  part  of,  the  consideration  for  the  agreement 
to  purchase,  and  are  as  binding  and  en  forcible  as  any  other  terms 
of  the  agreement.  New  England  Trust  Co,  v.  Abbott,  162  Mass. 
148;  Hodge  v.  Sloan,  107  N.  Y.  244,  i  Am.  St.  Rep.  816;  Williams 
V.  Montgotnery,  148  N.  Y.  519;  Matthews  v.  Associated  Press,  etc., 
136  N.  Y.  333,  32  Am.  St.  Rep.  741.  The  contract  in  Fisher  v. 
Bush,  35  Hun,  641",  was  held  to  be  invalid  for  want  of  any  other 
consideration  than  the  mutual  promise  of  the  parties;  but  it  was 
said  in  that  case:  "If  these  parties  and  their  associates  were 
the  promoters  of  this  corporation,  then,  doubtless,  they  could  have 
entered  into  a  valid  agreement  regulating  a  sale  of  the  same,  and 
requiring  the  owners  to  hold  them  from  market  for  a  reasonable 
and  definite  period  of  time,  and  thus  forbidding  a  sale  by  either  of 
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his  interests  to  one  against  whom  his  associates  might  have  a 
reasonable  objection.  Moffatt  v.  Farquhar,  7  Ch.  Div.  591 ;  re- 
ported in  23  Moak  Eng.  Rep.  731.  A  stipulation  of  that  character 
would  not  be  illegal  as  against  public  policy,  as  it  would  be  simply  a 
provision  assented  to  by  all  that  the  newcomer  into  the  business 
transaction  should  be  with  the  approval  of  the  other  joint  owners." 
Neither  is  it  illegal  or  against  public  policy  to  separate  the  voting 
power  of  the  stock  from  its  ownership.  The  statute  authorizes  the 
stockholder  to  vote  by  proxy;  and  it  was  held  in  People's  Bank  v. 
Superior  Court,  104  Cal.  649,  43  Am.  St.  Rep.  147,  that  a  by-law 
restricting  the  selection  of  proxies  to  stockholders  was  invalid ;  that 
the  statute  places  no  limitation  upon  the  right  of  selection,  and 
that  a  stockholder  may  appoint  as  his  proxy  one  who  is  an  entire 
stranger  to  the  corporation.  The  right  to  appear  by  proxy  implies 
of  itself  that  the  voting  power  may  be  separated  from  the  ownership 
of  the  stock,  and,  unless  the  authority  of  the  proxy  is  limited  by  the 
terms  of  his  appointment,  he  is  necessarily  required  to  use  his 
own  discretion  in  any  vote  that  he  gives.  Being  the  agent  of  the 
stockholder,  he  is  required  to  exercise  this  discretion  in  behalf 
of  his  principal;  but  he  is  at  liberty  to  use  his  own  discretion  as 
to  the  means  by  which  his  principal's  interests  will  be  best  sub- 
served. The  cases  in  which  it  has  been  said  that  the  stockholder 
could  not  divest  himself  of  the  voting  power  of  his  stock,  and  that 
it  should  not  be  separated  from  the  ownership  of  the  stock,  were 
cases  which  involved  either  the  sufficiency  of  the  agreement  by 
which  the  voting  power  was  transferred,  or  the  validity  of  the 
purpose  for  which  the  power  was  to  be  exercised.  The  proxy 
must  exercise  a  discretion  of  the  same  nature  as  that  which  the 
stockholder  is  authorized  to  exercise,  and  an  authority  to  do  other- 
wise would  be  invalid;  but  the  authority  to  exercise  a  discretion 
differs  from  an  authority  to  perform  a  particular  act.  Under  an 
appointment  without  words  of  limitation  the  proxy  may  act  against 
the  interests  of  the  stockholder,  or  even  against  the  interests  of  the 
corporation,  and  the  corporation,  as  well  as  the  stockholder,  will  be 
bound  by  his  act  as  fully  as  if  the  stockholder  had  acted  in  person, 
while,  if  the  authority  had  been  directed  in  terms  to  that  act,  it 
might  have  been  invalid.  The  distinction  is  that  between  an  un- 
lawful exercise  of  a  lawful  power  and  the  attempt  to  authorize  the 
exercise  of  an  unlawful  power.  The  question  has  been  presented 
in  cases  of  voting  trusts,  but  an  examination  of  these  cases  will 
show  that  the  question  has  arisen  either  when  the  authority  was 
expressly  given  to  carry  out  some  illegal  purpose,  or  when,  having 
been  given  without  any  consideration,  though  purporting  to  be  for  a 
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definite  term,  subsequent  owners  of  the  stock  have  sought  to  revoke 
it  before  the  expiration  of  the  term :  Shepaug  Voting  Trust  Cases, 
60  Conn.  553,  sometimes  reported  under  the  name  of  Bostwick  v. 
Chapman;  White  v.  Thomas  Inflatable  Tire  Co.,  52  N.  J.  Eq.  178. 

*  *****  ^c*^** 

Reversed. 

Van  Fleet,  McFarland,  and  Henshaw,  JJ.,  concurred;  Bcatty, 
C.  J.,  dissented. 


(d)  Shareholders'  Kight  to  Inspect  Corporate  Records. 

Legendre  v.  New  Orleans  Brewing  Association. 

45  Louisiana  Annual  669  (1893)  ;  s.  c.  40  Am.  St,  Reports  243. 

The  facts  clearly  appear  in  the  opinion. 

Breaux,  J.  This  is  an  action  sounding  in  damages  to  the  amount 
of  $13,500  and  interest.  Suit  was  filed  on  7th  March,  1892.  The 
plaintiiFs,  as  owners  of  838  shares  of  the  capital  stock  of  the  de- 
fendant's association,  on  the  8th  day  of  May,  1891,  and  thereafter, 
applied  to  the  secretary  of  the  association  to  examine  its  books, 
in  which  were  recorded  the  transfers  of  stock.  About  that  date 
the  said  stock  could  have  been  sold  for  $131  per  share,  and  subse- 
quently it  depreciated  to  $115.50  per  share. 

The  plaintiiFs  allege  that  they  have  by  reason  of  the  depreciation 
sustained  damages  in  the  amount  above  stated,  which  they  would 
have  averted  if  the  permission  to  examine  the  books  of  records  of 
transfers  of  stock  had  been  granted ;  that  under  article  245  of  the 
constitution,  and  other  laws,  they  had  the  right  to  inspect  defend- 
ant's books;  that  the  refusal  to  allow  the  examination  obliges  the 
defendant  to  repair  the  damages. 

The  defendant  interposed  the  peremptory  exception  of  no  cause 
of  action.  Also  the  plea  of  vagueness.  The  plaintiffs  presented 
a  supplemental  petition,  which  was  filed  on  the  i8th  day  of  April, 
1892,  reiterating  the  allegations  of  their  original  petition  and  claim- 
ing that  they  had  been  damaged,  since  the  filing  of  the  suit,  in  the 
further  sum  of  $10,000,  making  the  aggregate  $23,500,  claimed  as 
damages. 

A  second  supplemental  petition  was  subsequently  filed  in  which 
it  was  alleged  that  the  books  they  applied  for  permission  to  inspect 
were,  in  addition  to  the  book  alleged  in  their  original  petition,  de- 
fendant's stock  ledger  and  the  bills  payable  book,  cash,  and  ledger 
book,  and  journal;  further,  that  on  the  8th  day  of  May,  1891,  these 
books  showed  that  large  sales  of  the  stock  of  the  company  had  been 
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recently  made ;  that  the  company  had  borrowed  money  to  pay  divi- 
dends ;  that  its  affairs  were  not  properly  conducted  by  the  directors ; 
that  these  books  were  the  only  source  from  which  they  could  obtain 
information  of  the  facts  alleged;  that  had  they  been  allowed  to 
inspect  these  books  these  facts  would  have  come  to  their  knowl- 
edge ,  they  would  have  foreseen  the  inevitable  depreciation  of  their 
stock  and  prevented  the  loss  by  selling  their  certificates  of  shares. 
They  reiterate  their  demand  for  the  difference  in  the  value  of  the 
stock. 

The  District  Court  maintained  the  exception  of  "  no  cause  of 
action,"  and  rejected  appellants'  demand  at  their  costs.  The  plain- 
tiffs invoke  the  rule  that  stockholders  of  a  corporation  have  a  right 
to  examine  its  books  at  any  reasonable  time.  The  following  au- 
thorities sustain  the  rule:  Const.  1879,  ^^t.  243;  Stole  v.  Bienville 
Oil  Works  Co.,  28  La.  Ann.  204;  Cockburn  v.  Union  Bank,  13  La. 
Ann.  289.  The  rule  is  conceded  by  the  defendant.  The  constitu- 
tional right  to  inspect  the  books  at  a  reasonable  time  cannot  rea- 
sonably be  denied.  There  can  be  no  question  that  the  ownership 
of  stock  confers  the  authority  to  see  that  the  property  is  well 
managed.  The  exercise  of  this  authority  involves  primarily  the 
right  to  examine  the  books. 

A  denial  of  the  right  by  the  company  in  a  proper  case  exposes 
the  corporation  to  an  action,  either  of  mandamus,  whereby  the 
custodian  of  the  books  is  ordered  by  the  court  to  permit  the  de- 
sired access  to  them,  or  in  an  action  of  damages  against  the  cor- 
porate officers  who  prevented  the  examination. 

The  responsibility  of  the  corporation  for  the  acts  of  the  agent 
and  the  right  of  a  stockholder  to  _sue,  in  a  proper  case,  are  not 
denied  in  argument. 

The  question  presented  is,  whether,  upon  the  demand  which  was 
made  upon  the  secretary  for  permission  to  examine  certain  books, 
and  his  refusal,  plaintiff  can  maintain  an  action  for  damages  against 
the  defendant  company. 

It  may  be  incidentally  stated  that  mandamus  is  a  remedy  pre- 
ferable to  a  suit  for  damages:  Cook  on  Stocks  and  Stockholders, 
§  511.  But  the  right  to  inspect  the  books  is  not  so  absolute  that 
mandamus  will  issue  without  regard  to  facts  and  circumstances. 
The  reasonableness  of  the  request  should  be  considered.  Though 
the  right  to  inspect  is  the  rule,  and  it  Is  very  seldom  proper  for  the 
officers  of  a  company  to  refuse  to  allow  the  examination,  the  re- 
fusal is  justifiable  when  curiosity  is  the  motive  or  when  the  object 
is  manifestly  in  opposition  of  the  interests  of  the  company. 
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If  mandamus  had  issued  immediately  after  the  refusal,  the  action 
would  have  been  maintained  against  the  company  only.  It  would 
have  had  the  right  to  repudiate  the  refusal  and  permit  the  inspec- 
tion. The  act  of  the  secretary  is  not  absolutely  binding  upon  the 
company  in  matter  of  inspection  of  the  books.  He  cannot  stand 
in  judgment,  nor  can  he,  as  agent  of  the  stockholders,  occasion 
damages  by  refusing  the  books,  for  which  the  company  will  be 
liable  to  one  stockholder  to  the  loss  of  the  others  who  are  not 
parties  and  have  not  given  the  least  sanction  to  the  refusal. 

Although  the  following  quotation  is  not  directly  in  point  it  has 
certain  bearing  upon  the  subject :  "  Stockholders  cannot  sue  the 
corporation  for  the  purpose  of  remedying  the  wrongs  /committed 
by  its  officers  without  first  applying  to  the  directors  to  interfere  and 
put  a  stop  to  the  wrongs,  and  a  refusal  of  the  directors  to  do  so." 
Beach  on  Receivers,  §  885. 

An  error  of  an  officer  in  a  subordinate  position  in  refusing  to 
permit  books  to  be  examined  is  not  per  se  such  an  error  as  will 
expose  the  company  to  the  pa)mient  of  damages.  The  secretary 
may  be  the  custodian  of  certain  books,  of  which  he  has  not,  how- 
ever, the  absolute  control.  They  are  the  company's  books.  Per- 
sons who  become  officials  of  a  corporation  become  the  cestui  que 
trust  of  the  stockholders:  2  Wait's  Actions  and  Defences,  341. 
A  corporation  is  not  responsible  for  the  unauthorized  and  unlawful 
acts  of  its  officers,  though  done  colore  oMcii. 

"  To  fix  the  liability,  it  must  either  appear  that  the  officers  were 
expressly  authorized  to  do  the  act,  or  that  it  was  done  bona  Me, 
in  pursuance  of  a  general  authority,  in  relation  to  the  subject  of 
it,  or  that  the  act  was  adopted  or  ratified  by  the  corporation." 
Angell  &  Ames  on  Corporations,  318. 

It  has  been  decided  that  the  member  of  a  corporation  has  the 
same  right  as  any  other  creditor  to  secure  the  payment  of  his 
demand. 

An  action  was  maintained  against  a  corporation  on  a  bond  secur- 
ing a  certain  sum  to  the  plaintiff,  a  member  of  the  corporation, 
the  member  being  decreed  by  the  court  a  plaintiff  for  the  purpose 
of  the  suit,  so  of  notes  and  book  accounts  and  right  to  dividend. 
Angell  &  Ames  on  Corporations,  405. 

But  we  have  not  found  a  decision  or  principle  laid  down  in  any 
of  the  text-books  suggesting  the  possibility  of  a  stockholder  hold- 
ing his  co-stockholders  responsible  in  damages  on  account  of  the 
refusal  of  an  officer  to  allow  certain  books  to  be  inspected. 

It  is  stated  that  the  individual  members  are  distinct  from  the  arti- 
ficial body  endowed  with  certain  corporate  powers.  This,  of  itself, 
does  not  demonstrate  that  it  was  ever  contemplated  that  a  secretary 
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of  a  corporation  might  place  a  stockholder  in  the  advantageous 
position  for  a  certain  time  of  having  his  account  credited  with  an 
amount  as  damages,  because  from  a  date  of  refusal  to  allow  in- 
spection the  stock  had  depreciated  in  value. 

The  defendant  company  was  not  placed  in  default  by  an  infcx-mal 
request  made  of  the  secretary.  The  plaintiffs  do  not  allege  that 
they  offered  their  stock  for  sale.  They  limit  their  complaint  to  the 
averment  that  the  facts  which  they  would  have  ascertained  by  an 
inspection  of  the  books  would  have  enabled  them  to  "  foresee  the 
inevitable  depreciation  of  their  stock,  and  prevented  their  present 
loss  by  selling  the  same."  This  is  not  actual,  but  remote,  and  does 
not  offer  good  ground  to  hold  part  of  the  stockholders  in  damages. 

The  bad  management  of  the  directors  charged  in  the  petition 
which  plaintiffs  state  they  would  have  discovered,  is  not  a  cause  of 
action  which  they  can  maintain  alone  and  for  their  sole  benefit, 
nor  do  they  directly  set  it  forth  as  a  ground  to  recover. 

They  limit  their  action  to  the  refusal  of  the  secretary;  though 
they  allege  mismanagement  on  the  part  of  the  board  of  directors, 
they  do  not  allege  that  the  secretary  had  for  object  in  refusing  the 
books,  the  screening  of  any  of  the  directors  in  any  mismanagement. 

In  reference  to  any  loss  by  reason  of  the  negligence  of  the  di- 
rectors or  other  officers  it  has  been  decided  "that  the  injury  is 
practically  and  ultimately  an  injury  to  the  stockholders,  but  in  the 
eye  of  the  law  the  injury  is  to  the  corporation  itself.  *  *  * 
It  is  for  the  corporation  to  call  the  directors  to  an  account  for  their 
negligence.  The  action  is  not  an  action  which  the  stockholder  is 
to  bring.  The  negligence  affects  him  not  directly,  but  indirectly. 
It  is  clear  also  that  the  stockholder  cannot  hold  the  corporation 
itself  liable  for  the  negligence  of  its  directors.  *  *  *  To  allow 
such  an  action  would  be  to  make  part  of  the  stockholders  liable  to 
other  stockholders  for  the  loss,  when  all  are  equally  injured, 
equally  innocent,  and  equally  in  a  position  to  complain."  Cook  on 
Stocks  and  Stockholders,  702. 

The  action  cannot  be  maintained  by  one  of  the  stockholders 
against  the  directors  for  his  account  and  benefit,  a  fortiori  an  action 
cannot  be  maintained  by  him  against  the  company  on  the  ground 
that  the  secretary  did  not  surrender  the  books  for  inspection 
whereby  he  would  have  ascertained  that  the  affairs  were  not  prop- 
erly conducted  by  the  directors. 

The  exception  of  no  cause  of  action  was  properly  maintained.  It 
IS,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  and  the  same  is  hereby  affirmed  at  appellants' 
cost. 

Judgment  affirmed. 
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Matter  of  Steinway. 

159  New  York  Reports  250  (1899). 

The  facts  are  clearly  set  forth  in  the  opinion. , 

Vann,  J.  Steinway  &  Sons,  once  a  copartnership,  became  a 
corporation  in  1876  under  the  General  Manufacturing  Act  of  1848, 
and  the  relator  has  been  a  stockholder  therein  ever  since.  He 
now  holds  1,440  shares  of  its  stock  of  the  par  value  of  $144,000, 
out  of  a  total  of  20,000  shares  of  the  value  of  $2,000,000,  but  with 
an  actual  value  much  in  excess  of  that  sum.  He  has  not  been  an 
oflScer  of  the  corporation  since  1881,  and  he  has  had  no  means  of 
knowing  much  about  the  management  of  its  affairs  since  1892, 
when  he  was  given  an  opportunity  to  examine  the  books.  Since 
then  he  has  been  substantially  ignorant  as  to  all  the  details  of  the 
management  and  has  had  no  access  to  the  books  or  records.  Learn- 
ing of  certain  practices  that  he  considered  improper,  on  April  12, 
1894,  and  March  27,  1895,  he  made  protests  in  writing  to  the  com- 
pany, but  no  attention  was  paid  to  them.  On  the  6th  of  April, 
1896,  he  made  a  written  request  for  leave  to  examine  the  books, 
but  receiving  no  reply,  on  the  15th  of  that  month  he  wrote  re- 
questing information,  proper  in  character,  upon  certain  subjects, 
and  to  this  communication  he  received  an  answer  from  the  secre- 
tary, dated  April  23,  1896,  written  on  behalf  of  the  board  of  trus- 
tees, virtually  refusing  the  information  asked  for  on  the  ground 
that  the  relator  intended  to  use  it  in  "  hostility  to  the  interest  of 
the  stockholders."  On  the  5th  of  April,  1897,  he  endeavored  to  as- 
certain certain  material  facts  at  the  annual  meeting,  but  without 
success,  and  thereupon  he  requested  the  officers  and  directors  to 
afford  his  accountants  and  attorneys  access  to  the  books  of  account, 
vouchers  and  records  of  the  company  for  the  years  1892  to  1896, 
inclusive,  for  the  purpose  of  examining  the  same.  Receiving  no 
reply,  on  the  8th  of  May,  1897,  he  served  a  written  notice  upon  the 
treasurer  for  a  statement  in  writing,  under  oath,  of  the  affairs  of 
the  company,  embracing  a  particular  account  of  all  of  its  assets 
and  liabilities  for  each  of  the  several  fiscal  years  from  1892  to 
1896,  inclusive,  and  in  response  to  this  he  received  a  general  state- 
ment placing  the  assets  at  more  than  three  millions  of  dollars,  but 
distributed  into  only  fourteen  items,  eight  of  which  were  over 
$100,000  each.  The  liabilities  included  but  eight  items,  three  of 
which  were  the  capital  stock,  the  surplus  and  the  profit  of  1896. 
This  was  the  first  information  as  to  the  company's  affairs  which  the 
petitioner  had  been  able  to  obtain  in  five  years,  except  that  he  once 
saw  the  balance  sheet  and  inventory  of  January,  1893.    Since  1891 
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the  dividends  declared  by  the  company  have  dwindled  in  amount. 
In  1896  the  dividend  was  only  five  per  cent,  but  never  before  since 
1883  had  less  than  ten  per  cent,  and  sometimes  as  much  as  eighteen 
and  twenty  per  cent,  been  divided  in  dividends. 

The  relator  claimed  in  his  petition  for  a  writ  of  mandamus  to 
permit  inspection  of  the  books,  that  the  officers  of  the  corporation 
were  engaged  in  an  attempt  to  form  an  English  stock  company  for 
the  control  of  its  business,  with  the  design  of  selling  their  shares 
of  the  capital  stock  or  exchanging  them  for  a  much  greater  amount 
of  shares  in  the  English  company,  and  that  efforts  had  been  made 
by  the  stockholders  and  officers  to  induce  him  to  sell  his  stock  at 
$250  a  share;  but,  as  he  insisted,  it  was  impossible  for  him  to  fix 
upon  any  price  without  an  opportunity  to  investigate  the  condition 
of  the  company.  He  specified  various  acts  which  he  alleged  to  be 
improper  on  the  part  of  the  officers,  such  as  the  payment  of  exor- 
bitant rentals,  carrying  on  a  banking  business,  allowing  unusual 
rates  of  interest,  inventorying  the  assets  too  low  and  paying  the 
trustees  salaries  with  no  eiquivalent  in  services. 

The  opposing  affidavits  contain  a  large  amount  of  matter  relat- 
ing to  aggravating  conduct  on  the  part  of  the  relator  in  the  past, 
and  alleging  improper  motives  and  ulterior  aims  on  his  part. 
Many  general  allegations  of  the  petition  were  denied  in  haec  verba, 
without  stating  the  real  facts.  The  president  and  other  officers 
of  the  corporation  denied  the  allegations  of  improper  conduct  on 
their  part  and  claimed  that  the  relator  wished  to  force  them  to 
buy  him  out  at  an  extravagant  price.  As  no  alternative  writ  was 
issued  and  the  relator  proceeded  to  argument  upon  his  petition 
and  the  opposing  affidavits,  his  right  to  a  peremptory  writ  depends 
upon  the  conceded  facts,  the  same  as  if  he  had  demurred  to  the 
allegations  of  the  defendants.  People  ex  rel.  City  of  Buffalo  v. 
N.  Y.  C.  &  H.  R.  R,  R.  Co,,  156  N.  Y.  570;  Matter  of  Haebler 
V.  New  York  Produce  Exchange,  149  N.  Y.  414;  People  ex  reL 
Corrigan  v.  Mayor,  etc,  149  N.  Y.  215;  People  v.  R.,  W.  &  0. 
R,  R.  Co,,  103  N.  Y.  95 ;  Code  Civ.  Proc,  §  2070. 

While  many  of  the  facts  in  the  petition  were  denied  enough 
were  left  undenied  to  present  a  case  for  the  exercise  of  judgment 
and  discretion  on  the  part  of  the  Supreme  Court,  provided  it  has 
power  in  any  case  not  expressly  covered  by  statute,  to  authorize 
the  inspection,  wholly  or  in  part,  of  the  books  of  a  manufacturing 
corporation,  upon  the  application  of  a  stockholder. 

The  Special  Term  denied  the  application  of  the  relator  for  a 
peremptory  writ  of  mandamus  commanding  the  officers  of  the  cor- 
poration to  exhibit  certain  of  its  books  and  papers  to  him,  but 
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upon  appeal  to  the  Appellate  Division  the  order  of  the  Special  Term 
was  reversed  by  a  divided  vote,  and  the  prayer  of  the  petition 
granted,  with  certain  regulations  as  to  the  time,  place  and  manner 
of  exhibiting  the  books  and  papers.  The  Appellate  Division  al- 
lowed an  appeal  to  this  court  and  certified  the  following  question 
for  decision :  "  Has  the  Supreme  Court  the  power,  upon  the  peti- 
tion of  a  stockholder,  to  compel  by  mandamus  the  corporation  to 
exhibit  its  books  for  his  inspection?" 

The  relator  does  not  claim  that  the  power  in  question  has  been 
conferred  upon  the  court  by  statute,  but  he  insists  that  it  is  a  part 
of  its  inherent  power.    *    *    * 

The  right  of  a  corporator  who  has  an  interest  in  common  with 
the  other  corporators,  to  inspect  the  books  and  papers  of  the  cor- 
poration, for  a  proper  purpose  and  under  reasonable  circumstances, 
was  recognized  by  the  Courts  of  Kings  Bench  and  Chancery  from 
an  early  day,  and  enforced  by  motion  or  mandamus,  but  always 
with  caution  so  as  to  prevent  abuse.  Rex  v.  Fraternity  of  Host- 
men,  2  Str.  1223  and  note;  Gery  v.  Hopkins,  7  Mod.  129,  case  175; 
Richards  v.  Pattinson,  i  Barnes'  Notes  on  Cases,  156;  Young  v. 
Lynch,  i  Sir  W.  Blackstone,  27;  The  King  v.  Shelley,  3  D.  &  E. 
141 ;  The  King  v.  Babb,  3  D.  &  R.  579,  580 ;  The  King  v.  Merchant 
Tailors'  Company,  2  B,  Sc  A,  115;  In  re  Burton,  L.  J.  31  Q.  B.  62; 
In  re  West  Devon  Mine,  L.  R.  27  Ch.  Div.  106.  Lord  Kenyon,  in 
rendering  judgment  in  The  King  v.  Babb,  assumed  "  that  in  certain 
cases  the  members  of  a  corporation  may  be  permitted  to  inspect 
all  papers  relating  to  the  corporation."  In  Gery  v.  Hopkins  the 
court,  on  granting  the  order  to  produce,  said:  "There  is  great 
reason  for  it,  for  they  are  books  of  a  public  company  and  kept  for 
public  transactions,  in  which  the  public  are  concerned,  and  the 
books  are  the  title  of. buyers  of  stock  by  act  of  Parliament."  In 
Rex  v.  Fraternity  Hostmen,  the  reporter  states  that  the  court 
said:  "Every  member  of  the  corporation  had,  as  such,  a  right  to 
look  into  the  books  for  any  matter  that  concerned  himself,  though 
it  was  in  a  dispute  with  others." 

The  courts  of  other  states  compel  the  officers  of  corporations 
to  allow  stockholders  to  examine  the  books  upon  due  application 
for  a  proper  purpose. 

In  Lewis  v.  Brainerd,  53  Vt.  520,  the  court  said :  "  The  share- 
holders in  a  corporation  hold  the  franchise  and  are  the  owners 
of  the  corporate  property,  and  as  such  owners  they  have  the  right, 
at  common  law,  to  examine  and  inspect  all  the  books  and  records 
of  the  corporation  at  all  seasonable  times,  and  to  be  thereby  in- 
formed of  the  condition  of  the  corporation  and  its  property." 
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In  Huylar  v.  Cragin  Cattle  Co,,  40  N.  J.  Eq.  392,  398,  it  was 
said :  "  Stockholders  are  entitled  to  inspect  the  books  of  the  com- 
pany  for  proper  purposes  at  proper  times,  and  they  are  entitled 
to  such  inspection,  though  their  only  object  is  to  ascertain  whether 
their  affairs  have  been  properly  conducted  by  the  directors  or 
managers.  Such  a  right  is  necessary  to  their  protection.  To  say 
that  they  have  the  right,  but  that  it  can  be  enforced  only  when 
they  have  ascertained  in  some  way  without  the  books,  that  their 
affairs  have  been  mismanaged,  or  that  their  interests  are  in  danger, 
is  practically  to  deny  the  right  in  the  majority  of  cases.  Often- 
times frauds  are  discoverable  only  by  examination  of  the  books 
by  an  expert  accountant.  The  books  are  not  the  private  property 
of  the  directors  or  managers,  but  are  the  records  of  their  trans- 
actions as  trustees  for  the  stockholders." 

In  Commonwealth  v.  Phoenix  Iron  Co,,  105  Pa.  St.  in,  116, 
the  rule  was  laid  down  that,  "  unless  the  charter  provides  otherwise 
a  shareholder  in  a  trading  corporation,  has  the  right  to  inspect  its 
books  and  papers  and  to  take  minutes  from  them  for  a  definite 
and  proper  purpose  at  reasonable  times.  The  doctrine  of  the  law 
is  that  the  books  and  papers  of  the  corporation,  though  of  necessity 
kept  in  some  one  hand,  are  the  common  property  of  all  the  stock- 
holders." Upon  a  second  appeal  in  the  same  case,  sub  nom. 
Phoenix  Iron  Company  v.  Commonwealth,  113  Pa.  St.  563,  572, 
the  court  said :  "  Under  the  circumstances  mentioned  for  the  pur- 
poses stated;  we  are  of  opinion  that  according  to  our  ruling  when 
the  case  was  here  before,  the  relator  is  clearly  entitled  to  an  exami- 
nation of  the  books  and  papers  of  the  company.  Such  a  right  is, 
of  course,  not  to  be  exercised  to  gratify  curiosity,  or  for  specula- 
tive purposes,  but  in  good  faith  and  for  a  specific  honest  purpose, 
and  where  there  is  a  particular  matter  in  dispute  involving  and 
affecting  seriously  the  rights  of  the  relator  as  a  stockholder  *  *  * 
A  stockholder  in  a  trading  corporation  must  certainly  have  some 
rights  which  a  board  of  directors  should  respect.  Sellers  (the 
relator)  was  not  bound  to  accept  the  mere  statement  of  the  board, 
whether  under  oath  or  otherwise,  as  to  the  contents  of  the  books, 
etc.  He  had  a  right  to  a  reasonable  personal  inspection  of  them, 
and  with  the  aid  of  a  disinterested  expert  might  make  such  ex- 
tracts as  were  reasonably  required  in  the  preparation  of  the  bill 
he  purposed  to  bring.  The  relator,  we  think,  has  a  clear  right 
tmder  the  writ  and  return  to  the  relief  he  asks,  and  it  is  plain  that 
he  has  no  specific  legal  remedy  for  the  enforcement  of  that  right; 
and  the  existence  of  a  supposed  equitable  remedy  is  not  a  ground 
for  refusing  the  mandamus." 
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In  Cockburn  v.  Union  Bank  of  Louisiana,  13  La.  Ann.  289,  290, 
the  court,  in  granting  a  mandamus  requiring  the  officers  of  a  cor- 
poration to  allow  access  by  a  stockholder  to  the  books,  said:  "A 
stockholder  in  a  corporation  possesses  all  his  individual  rights  ex- 
cept so  far  as  he  is  deprived  of  them  by  the  charter  or  the  law 
of  the  land;  as  long  then  as  the  charter  or  the  rules  and  by-laws 
passed  in  conformity  thereto,  and  the  law,  do  not  restrict  his  indi- 
vidual rights,  he  possesses  them  in  full  and  can  demand  to  exercise 
them.  It  cannot  be  denied  that  it  is  the  right  of  everyone  to  see 
that  his  property  is  well  managed  and  to  have  access  to  the  proper 
sources  of  knowledge  in  this  respect.'*  The  same  court  in  a  like 
case  declared  that  a  stockholder  in  a  trading  corporation  "  has  in 
the  very  nature  of  things,  and  upon  principles  of  equity,  good  faith 
and  fair  dealing,  the  right  to  know  how  the  affairs  of  the  company 
are  conducted,  whether  the  capital  of  which  he  has  contributed  so 
large  a  share  is  being  prudently  and  profitably  employed  or  other- 
wise. *  *  *  In  order  to  comply  with  this  call  and  to  vote 
understandingly,  it  was  certainly  requisite  for  the  relator  to  know 
the  condition  of  the  affairs  and  business  operations  of  the  company 
and  be  enabled  from  this  knowledge  to  act  for  the  best  interests 
of  the  stockholders  and  of  the  company."  State  of  Louisiana  v. 
Bienville  Oil  Works  Co,,  24  La.  Ann.  204,  208;  see,  also.  Stone 
v.  Kellogg,  46  N.  E.  Rep.  (111.)  222;  Stettauer  v.  A^.  F.  &  Scran- 
ton  Con.  Co.,  42  N.  J.  Eq.  46;  People  v.  Walker,  9  Mich.  328; 
State  V.  Bergenthal,  72  Wis.  314. 

The  elementary  works  unite  in  holding  that  a  corporator  has 
the  right  in  question,  and  that  mandamus  is  a  proper  remedy.  Mr. 
Wait,  in  his  work  on  insolvent  corporations,  after  reviewing  the 
authorities,  says :  "  It  will  be  apparent  from  an  examination  of  these 
authorities  that  the  rule  in  favor  of  a  stockholder's  right  of  in- 
spection and  investigation  of  corporate  books  and  papers  is  be- 
coming very  broad  and  general."  (Section  504.)  But  while  the 
learned  author  recognizes  the  rule,  he  insists,  and  we  agree  with 
him,  that  an  inspection  "  should  not  be  granted  to  facilitate  specu- 
lative schemes  or  to  gratify  idle  curiosity."  He  declares  that  "  man- 
damus is  the  most  complete  and  effective  form  of  redress  avail- 
able to  a  stockholder  or  party  in  case  of  the  denial  of  the  right  of 
inspection."  (Section  516.)  Mr.  Cook,  in  discussing  the  question, 
says  that  "the  stockholders  of  a  corporation  had,  at  common  law, 
a  right  to  examine,  at  any  reasonable  time  and  fo^any  reasonable 
purpose,  any  one  or  all  of  the  books  and  records  of  the  corporation. 
This  rule  grew  out  of  an  analogous  rule  applicable  to  public  corpo- 
rations and  to  ordinary  copartnerships,  the  books  of  which,  by  well- 
40 
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established  law,  are  always  open  to  the  inspection  of  members." 
2  Cook  on  Corporations,  §  511. 

"  The  prevailing  doctrine  in  the  United  States  is  said  to  permit 
an  incorporator  the  same  freedom  in  examining  the  books  of  the 
company  as  a  partner  has  with  respect  to  the  books  of  his  firm, 
but  the  right  only  extends  to  such  documents  as  are  necessary  to 
the  stockholder's  particular  purpose.  *  *  *  Statutes  giving  the 
shareholders  of  corporations  the  right  to  inspect  the  corporate 
books  have  been  passed  in  many  of  the  American  states  and  in 
England.  These  statutes,  however,  do  not  supplant  the  common- 
law  right."     I  Beach  on  Private  Corporations,  §  75. 

Judge  Thompson,  in  his  work  on  corporations,  says :  "  One  of 
the  privileges  incident  to  ownership  of  stock  in  a  corporation  is 
that  of  an  inspection  of  the  books  and  condition  of  the  company, 
and  this  privilege,  in  general,  becomes  a  right  when  the  inspection 
is  sought  at  proper  times  and  for  proper  purposes."  (Section 
4406.)  He  further  declares  that  when  the  right  is  guaranteed  by 
statute  the  motive  for  its  exercise  is  immaterial,  but  when  it  rests 
upon  the  common  law  it  will  not  be  allowed  for  speculative  pur- 
poses, the  gratification  of  curiosity,  or  where  its  exercise  would 
produce  great  inconvenience.  (Sections  441*2-4420.  See,  also, 
Angell  &  Ames  on  Corporations  (9th  ed.),  §  681;  Morawetz  on 
Corporations,  §  473;  High's  Extraordinary  Legal  Remedies,  §  308; 
19  Am.  &  Eng.  Ency.  of  Law,  231.) 

We  think  that,  according  to  the  decided  weight  of  authority  a 
stockholder  has  the  right  at  common  law  to  inspect  the  books  of 
his  corporation  at  a  proper  time  and  place,  and  for  a  proper 
purpose,  and  that  if  this  right  is  refused  by  the  officers  in  charge  a 
writ  of  mandamus  may  issue,  in  the  sound  discretion'of  the  court, 
with  suitable  safeguards  to  protect  the  interests  of  all  concerned. 
It  should  not  be  issued  to  aid  a  blackmailer,  nor  withheld  simply 
because  the  interest  of  the  stockholder  is  small,  but  the  court  should 
proceed  cautiously  and  discreetly,  according  to  the  facts  of  the 
particular  case.  To  the  extent,  however,  that  an  absolute  right  is 
conferred  by  statute,  nothing  is  left  to  the  discretion  of  the  court, 
but  the  writ  should  issue  as  a  matter  of  course,  although  even 
then,  doubtless,  due  precautions  may  be  taken  as  to  time  and  place 
so  as  to  prevent  interruption  of  business,  or  other  serious  incon- 
venience. 

The  appellants,  however,  insist  that  certain  statutory  provisions 
relating  to  the  subject  are  exclusive,  and  as  they  do  not  extend  to 
the  case  under  consideration,  that  the  Appellate  Division  had  no 
right  to  grant  the  writ.    The  history  of  legislation  upon  the  subject 
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is  as  follows:  By  the  general  manufacturing  act  of  1848  it  was 
made  the  duty  of  trustees  of  corporations  organized  under  it  ta 
keep  a  transfer  book,  which  was  required  to  **  be  opened  for  the 
inspection  of  stockholders  and  creditors  of  the  company/'  sub* 
stantially  every  business  day  at  the  office  of  the  corporation.  (L. 
1848,  ch.  40,  §  25.)  This  section  was  subsequently  amended  so 
as  to  require  the  treasurer  to  make  a  statement  of  the  alTairs 
of  the  .company  upon  the  request  of  persons  owning  a  specified 
percentage  of  the  capital  stock.  (L.  1854,  ch.  201,  §  i ;  L.  1862, 
ch.  472,  §  I.)  The  Business  Corporations  Law  of  1875  required 
the  directors  of  corporations  organized  thereunder  "  to  cause  ten 
be  kept  at  its  principal  office  or  place  of  business,  correct  books  of 
account  of  all  its  business  and  transactions,  and  every  stockholder 
in  such  corporation  shall  have  the  right  at  all  reasonable  times  by 
himself  or  his  attorney  to  examine  the  records  and  books  of 
account  of  such  corporation."  (L.  1875,  ch.  611,  §  16.)  These 
statutes  were  all  repealed  in  1892  by  the  General  Corporation  Law. 
(L.  1892,  ch.  687,  pp.  1816-1819.)  During  the  same  year  the 
Stock  Corporation  Law  was  passed,  which  provides  that  every 
stock  corporation  shall  keep  a  stock  book,  which  "  shall  be  open 
daily  during  business  hours  for  the  inspection  of  its  stockholders 
and  judgment  creditors,  who  may  make  extracts  therefrom."  (L. 
1892,  ch.  688,  §  29.)  It  also  requires  the  treasurer,  upon  the  re- 
quest of  stockholders  owning  a  fixed  percentage  of  the  capital 
stock,  to  furnish  a  statement  of  all  its  assets  and  liabilities.   (Id. 

§  52.) 
We  do  not  think  that  the  statute  now  in  force  is  exclusive,  or 

that  it  has  abridged  the  common-law  right  of  stockholders  with 
reference  to  the  examination  of  corporate  books.  By  enabling  a 
stockholder  to  get  some  information  in  a  new  way,  it  did  not  im- 
pliedly repeal  the  common-law  rule  which  enabled  him  to  get  other 
information  in  another  way,  for  the  courts  do  not  hold  the 
common  law  to  be  repealed  by  implication,  unless  the  intention  is 
obvious.  By  simply  providing  an  additional  remedy  the  existing 
remedy  was  not  taken  away.  The  statute  merely  strengthened  the 
common-law  rule  with  reference  to  one  part  thereof,  and  left  the 
remainder  unaffected.  It  dealt  with  but  a  single  book,  and  as  to 
that  it  amplified  the  qualified  right  previously  existing,  by  making  it 
absolute  and  extending  it  to  judgment  creditors.  The  stock  book 
has  no  relation  to  the  business  carried  on  by  a  corporation,  and  the 
change  was  doubtless  made  to  enable  stockholders  to  promptly 
learn  who  are  entitled  to  vote  for  directors,  and  judgment  creditors 
to  learn  who  are  liable  as  stockholders  for  a  failure  to  comply  with 
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the  provisions  of  the  act.  The  statute  is  silent  as  to  the  other 
books,  and  provides  no  system  of  inspection  as  a  substitute  for 
the  right  of  examination  at  common  law.  The  provision  for  a  re- 
port from  the  treasurer  was  not  designed  to  take  away  an  old  right, 
but  to  give  a  new  one,  not  as  a  substitute  but  as  an  addition. 

We  think  that  the  common-law  right  of  a  stockholder  with 
reference  to  the  inspection  of  the  books  of  his  corporation  still 
exists,  unimpaired  by  legislation ;  that  the  Supreme  Court  has 
power,  in  its  sound  discretion,  upon  good  cause  shown,  to  enforce 
the  right,  and  that  such  power  is  a  part  of  its  general  jurisdiction 
as  the  successor  of  the  courts  of  the  colony  of  New  York,  which 
had  the  jurisdiction  of  the  Court  of  Kings  Bench  and  the  Court 
of  Chancery  in  England. 

It  follows  that  the  order  appealed  from  should  be  affirmed,  with 
costs,  and  that  the  question  certified  should  be  answered  in  the 
affirmative. 

All  concur. 

OrdeY  affirmed. 

As  to  motive,  see  Lewis  v.  Brainerd,  53  Vt.  510;  In  re  Crosby,  28  Misc. 
<N.  Y.)  300;  State  v.  Epstein,  46  N.  J.  L.  479. 

Who  may  inspect  —  Martin  v.  Johnston  Co.,  25  Abb.  X.  C.  (N.  Y.)  350. 
Assistance  in  examining  —  Ellszvorth  v.  Dorwart,  95  Iowa,  108. 
Memoranda  —  Cincinnati,  etc.  Co.  v.  Hoffmeister,  62  Ohio  St.  189. 
Shareholder's  Tcmtdy'^  Sage  v.  Lake  Shore,  etc.  Ry.  Co.,  70  N.  Y.  220. 

(e)     Shareholder's  Right  to  Dividends. 

Cooley,  J.,  in  Lockhart  v.  Van  Alstyne,  31  Mich.  75. 

"♦  *  ♦  A  dividend  to  the  stockholders  of  a  corporation,  when  spoken 
of  in  reference  to  an  existing  organization  engaged  in  the  transaction  of 
business,  and  not  of  one  being  closed  up  and  dissolved,  is  always,  so  far 
as  we  are  aware,  understood  as  a  fund  which  the  corporation  sets  apart 
from  its  profits  to  be  divided  among  its  members.  A  corporation  of  which 
it  is  said  that  it  is  making  an  annual  dividend  of  ten  per  centum  upon  its 
stock  is  supposed  to  be  a  prosperous  corporation,  because  its  gains  Ica\*cs 
this  clear  annual  percentage,  which  it  can  pay  over  without  impainng  its 
capital.  A  dividend  among  preference  stockholders  exclusively  is  under- 
stood to  imply  that  the  sum  divided  has  been  realized  as  profits,  though 
the  earnings  do  not  yield  a  dividend  to  the  stockholders  in  general.  We 
hazard  nothing  in  saying  that  this  is  the  primary  and  universal  understand- 
ing of  a  dividend  on  stock,  except  when  made  use  of  in  respect  to  a  final 
closing  up  and  distribution  of  assets  on  the  occurrence  of  insolvency  or  in 
view  of  a  dissolution." 

Peters,  C.  J.,  in  Belfast,  etc.  Ry.  Co.  v.  City  of  Belfast,  77  Me.  445. 

"The  difficulty  is  in  deciding  what  should  be  considered  as  net  earnings; 
that  is,  net  earnings  such  as  are  applicable  to  dividends.  In  a  general  sense, 
net  earnings  are  the  gross  receipts  less  the  expenses  of  operating  the  road 


SEC.  VII.]  Shareholder's  Right  to  Dividends.  629 

to  earn  such  receipts.  But  several  kinds  of  charges  must  first  come  out  of 
net  earnings  before  dividends  are  declared.  The  creditor  comes  in  for 
consideration  before  the  stockholder.  The  property  of  a  corporation  is  a 
trust  fund  pledged  for  the  payment  of  its  debts.  Therefore,  if  there  is  a 
bonded,  funded,  permanent  or  standing  debt,  the  interest  on  it  must  be 
reckoned  out  of  net  earnings.  If  there  is  a  floating  debt,  which  is  not 
wise  and  prudent  to  place  in  the  form  of  a  funded  debt,  or  to  postpone  for 
later  payment,  that  should  also  be  paid.  If  the  financial  situation  of  the 
company  is  such  as  to  render  it  expedient  to  commence  or  continue  the 
scheme  of  a  sinking  fund  for  the  extinguishment  of  the  company's  indebt- 
edness some  day  or  other,  an  annual  contribution  out  of  the  net  earnings  for 
that  purpose  would  be  reasonable.  These  deductions  made  from  the  net 
earnings,  the  balance  will  be  the  profits  of  the  company  distributable  among 
stockholders." 


Mobile  and  Ohio  Railroad  Company  v.  Tennessee. 

153  United  States  Reports  486  (1894). 

The  case  is  stated  in  the  opinion. 

Jackson,  J.,  delivered  the  opinion  of  the  court. 

The  federal  question  presented  by  the  writ  of  error  in  this  case 
is  whether  state  statutes,  subjecting  the  property  of  a  railroad 
corporation  to  taxation,  impair  the  obligation  of  the  contract  con- 
tained in  an  exemption  clause  of  the  company's  charter. 

It  arises  in  this  way:  The  state  of  Tennessee  and  certain  coun- 
ties therein  in  February,  1891,  filed  their  bill  against  the  Mobile  & 
Ohio  Railroad  Company  (hereafter  styled  the  railroad  company) 
and  its  mortgagee,  the  Farmers'  Loan  &  Trust  Company,  to  enforce 
the  collection  of  state  and  county  taxes  assessed  upon  the  property, 
roadbed,  and  fixtures  of  the  railroad  company  for  the  years  1885 
to  1889,  inclusive.  The  defense  specially  interposed,  and  which 
raises  the  federal  question  in  the  case,  was  that  the  revenue  statutes 
of  the  state,  enacted  subsequent  to  the  granting  of  the  charter,  and 
under  which  the  taxes  sought  to  be  collected  were  levied,  impaired 
the  obligation  of  the  contract  contained  in  the  railroad  company's 
charter,  and  were  therefore  unconstitutional  and  void. 

The  railroad  company  was  chartered  by  an  act  of  the  legislature 
of  the  state  of  Tennessee,  approved  January  28,  1848.  The  state 
in  granting  the  charter  reserved  no  right  to  amend  or  repeal  the 
same ;  nor  was  there  any  provision  either  in  the  constitution  or 
the  general  laws  of  the  state  —  in  existence  at  the  time  —  which 
reserved  to  the  state  the  right  to  alter,  modify,  or  repeal  the  char- 
ter. By  section  11  of  the  act  of  incorporation  it  was  provided 
"  That  the  capital  stock  of  said  company  shall  be  forever  exempt 
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from  taxation,  and  the  road,  with  all  its  fixtures  and  appurte- 
nances, including  workshops,  warehouses,  and  vehicles  of  trans- 
portation, shall  be  exempt  from  taxation  for  the  period  of  twent>'- 
five  years  from  the  completion  of  the  road,  and  no  tax  shall  ever 
be  laid  on  said  road  or  its  fixtures  which  will  reduce  the  dividends 
below  eight  per  cent."     *     *     * 

The  pleadings  admitted  and  the  proofs  established  that  since  the 
completion  of  the  road  to  its  original  northern  terminus  on  the 
Mississippi  river,  in  April,  1861,  the  railroad  company  had  neither 
earned  nor  declared  any  dividend,  either  on  its  whole  line  or  upon 
any  portion  of  its  road  lying  in  the  state  of  Tennessee.  It  is  also 
shown  that  its  earnings  for  the  years  1885  to  1889,  inclusive,  were 
insufficient  to  pay  any  dividend  to  its  stockholders. 

The  period  of  twenty-five  years  from  the  completion  of  the  road, 
referred  to  in  the  section,  having  expired  on  April  22,  1886,  the 
Supreme  Court  of  the  state  disallowed  the  taxes  assessed  and 
claimed  for  the  years  1885  and  1886,  on  the  ground  that  they  were 
covered  by  the  twenty-five  year  exemption,  but  adjudged  and  de- 
creed that  the  railroad  company  was  liable  to  the  respective  com- 
plainants for  the  taxes  of  1887,  1888,  and  1889,  in  the  following 
amounts:  to  the  state  of  Tennessee,  $24,117.73;  to  McNairy 
county,  $16,365.52;  to  Madison  county,  $13,769.69;  to  Chester 
county,  $4,210.25 ;  to  Obion  county,  $10,554.61 ;  to  Gibson  county, 
$19,182.06;  which  sums  were  declared  liens  upon  the  property  of 
the  railroad  company.     *     *     * 

It  appears  from  the  decree  of  the  Supreme  Court  of  the  state 
that  the  exemption  clause  relied  on  by  the  plaintiffs  in  error  was 
held  to  be  invalid  on  two  grounds:  First,  that  it  was  in  conflict 
with  section  28,  article  2,  of  the  state  constitution  of  1834;  and 
second,  it  was  invalid  and  unenforceable  for  vagueness  and  un- 
certainty, because  it  did  not  appear  from  the  clause,  or  otherwise 
in  the  charter  upon  what  the  dividends  were  to  be  declared,  inas- 
much as  there  was  no  amount  or  limit  of  capital  stock  fixed  in  the 
charter,  and  no  means  provided  for  either  fixing  the  same  or  for 
ascertaining  the  dividends  thereon.    > 

This  last  ground  on  which  the  court  rested  its  judgment  is 
manifestly  unsound,  for  the  clause  in  question,  that  "no  tax  shall 
ever  be  laid  on  said  road  or  its  fixtures  which  will  reduce  the 
dividends  below  eight  per  cent,"  is  clearly  not  so  incapable  of 
any  reasonable  construction  as  to  be  void.  On  the  contrary,  its 
terms  are  plain  and  unambiguous.  *  *  *  t^^  ^^y  niatter  in- 
volving construction  or  interpretation  is  the  meaning  to  be  attached 
to  the  term  "  dividend."     It  admits  of  no  question  that  the  word 
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"  dividend "  mentioned  therein  has  reference  to  dividends  on  the 
capital  stock  of  the  company  held  and  owned  by  its  shareholders. 
The  term  "  dividend  "  in  its  technical  as  well  as  in  its  ordinary  ac- 
ceptation means  that  portion  .of  its  profits  which  the  corporation, 
by  its  directory,  sets  apart  for  ratable  division  among  its  share- 
holders. Lockhart  v.  Van  Alstyne,  31  Michigan,  76;  Boone  on 
Corporations,  §  125. 

In  the  present  case  it  appears  that  the  maximum  capital  stock 
authorized  by  the  charter  was  $10,000,000,  and  that  the  stock 
actually  issued  by  the  company,  at  various  times  during  the  con- 
struction of  the  road,  and  outstanding,  amounted  to  the  sum  of 
$5,320,600,  which,  together  with  the  company's  bonded  indebted- 
ness, fairly  represented  the  cost  of  building  and  completing  the 
road.  The  amount  of  stock  being  fixed,  it  was  a  matter  of  mere 
calculation  as  to  when  the  profits  from  net  earnings  would  be 
sufficient  to  meet  the  designated  dividend. 

Again,  dividends  can  be  rightfully  paid  only  out  of  profits.  Cor- 
porations are  liable  to  be  enjoined  by  shareholders  or  creditors 
from  making  a  distribution,  in  dividends,  of  capital.  Taylor  on 
Corporations,  section  565,  and  authorities  cited. 

The  term  "profits,"  out  of  which  dividends  alone  can  properly 
be  declared,  denotes  what  remains  after  defraying  every  expense, 
including  loans  falling  due,  as  well  as  the  interest  on  such  loans. 
Carrey  v.  Londonderry  Railway  Co.,  29  Beav.  263. 

The  net  earnings  of  corporations  out  of  which  profits  are  dis- 
tributable in  dividends  are  thus  defined  in  St.  John  v.  Erie  Rail- 
way Co.,  10  Blatchford,  279:  "  Net  earnings  are  properly  the  gross 
receipts  less  the  expenses  of  operating  the  road  to  earn  such  re- 
ceipts. Interest  on  debts  is  paid  out  of  what  thus  remains — that 
is,  out  of  the  net  earnings.  Many  other  liabilities  are  paid  out  of 
the  net  earnings.  When  all  liabilities  are  paid,  either  out  of  the 
gross  receipts  or  out  of  the  net  earnings,  the  remainder  is  the  profit 
of  the  shareholders,  to  go  toward  dividends,  which,  in  that  way, 
are  paid  out  of  the  net  earnings."  This  case  was  affirmed  by  this 
court,  22  Wall.  136. 

In  New  York,  Lake  Erie  &  Western  Railroad  v.  Nickals,  119 
U.  S.  296,  308,  the  same  general  rule  that  shareholders  are  entitled 
only  to  dividends  out  of  the  net  earnings  derived  from  the  opera- 
tions of  the  company  is  reaffirmed. 

It  must  be  assumed  that  the  legislature  of  Tennessee  used  the 
term  "  dividends,"  in  the  exemption  clause  under  consideration, 
in  the  general  sense  indicated  and  had  reference  to  that  portion  of 
the  net  earnings  of  the  company,  which  legitimately  constituted 
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profits  and  could  be  rightfully  apportioned  or  distributed  among 
shareholders.  There  is  no  difficulty  in  ascertaining  the  amount  of 
such  profits  in  any  year,  and  the  stock  actually  issued  being  fixed,  it 
is  hard  to  understand  how  it  could  be  held  that  the  exemption 
clause  was  void  and  unenforceable  for  want  of  certainty.  The  law 
regards  that  as  certain  which  is  capable  of  being  ascertained  and 
definitely  fixed.  The  state  cannot  complain  that  no  method  has 
been  provided  for  ascertaining  the  amount  of  profits  applicable  to 
the  payment  of  the  designated  dividends.  That  is  a  matter  purely 
of  administration,  which  does  not  touch  in  any  way  the  validity  of 
the  contract  embodied  in  the  exemption  clause. 

It  is  stated  on  behalf  of  the  defendants  in  error  that  the  com- 
pany earned  for  the  years  in  question  profits  more  than  sufficient 
to  pay  eight  per  cent,  dividends,  if  the  interest  on  its  bonded  in- 
debtedness was  not  chargeable  against  the  earnings.  This  point 
was  not  passed  upon  by  the  court  below,  and,  if  the  fact  be  as 
stated,  it  could  not  avail  the  defendants  in  error,  for  the  payment 
of.  the  annually  accruing  interest  on  the  bonded  debt  of  the  rail- 
road company  was  a  proper  charge  against  the  net  earnings,  to  be 
paid  before  dividends  could  be  declared  thereon.  Bradley,  J.,  in 
Union  Pacific  Railroad  v.  United  States,  99  U.  S.  402,  422,  de- 
clared that  interest  on  the  bonded  indebtedness  of  the  company,  like 
other  current  expenses,  was  payable  out  of  the  net  earnings  before 
dividends  could  be  distributed  to  the  stockholders. 

In  Belfast  &  Mooschead  Lake  Raihvay  v.  Belfast,  Tj  Maine, 
445,  it  was  directly  adjudged  that  the  interest  on  the  bonded  debt 
is  payable  out  of  the  net  earnings  before  dividends  can  properly  be 
declared. 

In  Carrey  v.  Londonderry  &  Enniskillen  Railway,  29  Beav.  263, 
272,  274,  Sir  John  Romilly,  Master  of  the  Rolls,  in  discussing  this 
subject,  while  admitting  that  the  funded  indebtedness  of  a  corpo- 
ration was  not  properly  payable  out  of  profits  before  there  could  be 
a  division  thereof,  held  that  any  and  all  debts  which  had  been 
incurred,  and  which  were  due  from  the  company  and  ought  to 
have  been  paid,  and  would  have  been  paid  at  the  time  had  the 
corporation  possessed  the  necessary  funds  for  that  purpose,  con- 
stituted proper  deductions  from  the  earnings  before  the  profits 
properly  distributable  could  be  ascertained. 

Our  conclusion  upon  the  whole  case,  which  has  received  careful 
consideration,  is  that  the  decree  of  the  Supreme  Court  of  the  state 
declaring  the  exemption  clause  of  the  company's  charter  void,  and 
holding  the  statutes  of  the  state,  under  which  the  taxes  sought  to 
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be  collected  were  levied,  to  be  valid  and  constitutional,  was  erro- 
neous. 

Judgment  reversed  and  cause  remanded  to  the  Supreme  Court 
of  the  state  of  Tennessee  for  further  proceedings  not  inconsistent 
with  this  opinion. 


James  B.  Ford  v.  The  Easthampton  Rubber  Thread  Co. 

158  Massachusetts  Reports  84  (1893). 

Contract  for  money  had  and  received.  At  the  trial  in  the 
Superior  Court,  without  a  jury,  before  Aldrich,  J.,  there  was  evi- 
dence tending  to  show  that  the  plaintiff,  on  June  16,  1891,  owned 
fifty-two  shares  of  the  capital  stock  of  the  defendant  company,  of 
the  par  value  of  $100  per  share;  that  on  that  day  the  directors 
passed  the  following  vote,  namely :  "  That  a  dividend  of  20  per 
cent,  be  paid  to  stockholders  of  this  date,  payable  Tuesday,  June 
23d,  1891 ;"  that  on  said  June  i6th  the  annual  meeting  of  stock- 
holders of  the  company  for  the  election  of  directors  was  held  im- 
mediately after  the  meeting  of  directors,  according  to  custom,  and 
duly  elected  five  directors,  as  provided  by  the  by-laws  of  the  com- 
pany, two  only  of  the  old  directors  being  re-elected,  and  no 
director  being  re-elected  who  voted  for  the  20  per  cent,  dividend, 
though  the  two  who  were  re-elected  were  present  at  the  meeting 
when  it  was  voted;  and  that  on  said  June  i6th,  as  soon  as  the 
stockholders*  meeting  adjourned,  the  directors  elected  and  re-elected 
thereat  met,  qualified,  organized  for  the  year,  and  passed  the  fol- 
lowing votes :  "  That  the  vote  passed  by  the  directors  of  this  com- 
pany this  day  declaring  a  dividend  of  20  per  cent,  on  the  capital 
stock  of  the  company,  payable  Tuesday,  June  23d,  1891,  be  recon- 
sidered and  rescinded;  the  same  is  hereby  rescinded.  That  a  divi- 
dend of  6  per  cent,  payable  June  23d  instant  to  stockholders  of 
record  this  day,  be  declared  in  place  of  the  dividend  voted  at  earlier 
meeting  of  this  board  this  day.''  It  also  appeared  that  no  money 
was  set  aside  or  provided  to  pay  said  dividend  of  20  per  cent, 
but  the  company  had  ample  means  and  facilities  for  paying  the 
20  per  cent,  dividend;  that  always  before  money  had  been  pro- 
vided to  pay  a  dividend  before  it  was  declared:  that  money  to  pay 
said  6  per  cent,  dividend  was  provided  after  the  meeting  and  be- 
fore said  23d  of  June  by  borrowing,  and  the  same  was  set  aside 
and  deposited  in  bank  therefor;  that  the  treasurer  sent  the  check 
of  the  defendant  on  the  bank  where  the  money  was  deposited  to 
each  stockholder  of  record  of  said  June  i6th  to  pay  the  dividend 
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on  his  stock  at  6  per  cent.,  including  the  plaintiff,  on  said  23d  June, 
1 891 ;  and  that  the  plaintiff  declined  to  accept  the  check,  and  re- 
turned the  money  to  the  treasurer.  It  further  appeared  in  evidence 
that  no  stockholder  of  the  defendant  had  been  paid  the  20  per  cent, 
dividend  for  June,  1891 ;  that  a  majority  of  the  stockholders  had 
accepted  the  dividend  of  6  per  cent,  paid  by  checks  as  aforesaid 
on  June  23,  1891,  in  full;  that  the  plaintiff,  by  his  attorney,  by 
letter  of  June  30,  1891,  demanded  payment  of  the  20  per  cent, 
dividend  from  the  defendant ;  and  that  the  plaintiff  made  no  objec- 
tion to  the  check  of  the  defendant  sent  him  to  pay  the  dividend 
of  June  16,  1891,  except  that  it  was  for  a  dividend  of  6  per  cent, 
instead  of  20  per  cent. 

The  defendant  asked  the  court  to  rule  that  the  directors  elected 
on  June  16  had  a  right  on  that  day  to  rescind  the  vote  whereby 
the  20  per  cent,  dividend  was  declared  payable  at  a  future  day; 
and  that  the  plaintiff  could  not  recover.  The  judge  declined  so 
to  rule,  ordered  judgment  for  the  plaintiff,  and  reported  the  case 
for  the  determination  of  this  court.  If  the  refusal  to  rule  and 
order  of  judgment  were  correct,  judgment  was  to  be  afiirmed; 
otiierwise,  judgment  was  to  be  ordered  for  the  defendant. 

Field,  Ch.  J.  It  seems  to  be  settled  that,  when  a  dividend  has 
been  fully  declared,  the  corporation  thereby  manifests  its  intention 
that  the  amount  of  the  dividend  should  be  considered  as  having 
been  separated  from  the  other  property  of  the  corporation,  and  as 
having  become  the  individual  property  of  the  stockholders,  and 
that  therefore,  when  the  dividend  becomes  payable  according  to 
the  terms  of  the  vote  declaring  it,  each  stockholder  has  a  right 
to  demand  payment  of  the  proportional  part  of  the  dividend  which 
belongs  to  his  shares  of  stock,  and  to  sue  the  corporation  for  it, 
if  it  is  not  paid  on  demand.  In  some  cases  money  or  other  prop- 
erty equal  to  the  whole  amount  of  the  dividend  declared  has  been 
specifically  set  apart  as  a  fund  appropriated  to  the  payment  of  the 
dividend,  and  the  stockholders  have  been  regarded  as  the  cesivM 
que  trust  of  this  fund,  each  entitled  to  his  share.  In  other  cases 
the  corporation  has  credited  the  stockholders  with  the  amount  of 
their  shares  of  the  dividend,  and  the  stockholders  have  assented 
to  this,  and  the  amount  so  credited  has  been  regarded  as  a  debt 
of  the  corporation  to  the  stockholders ;  or  the  corporation  has  paid 
to  some  of  the  stockholders  their  shares  of  the  dividend,  and  has 
refused  to  pay  anything  to  the  others,  and  it  has  been  held  that 
the  corporation  must  pay  all  alike.  See  Beers  v.  Bridgeport  Spring 
Co.,  42  Conn.  17;  State  v.  Baltimore  &  Ohio  Railroad,  6  Gill,  363: 
King  v.  Paterson  &  Hudson  River  Railroad,  5  Dutch.  504;  Jermain 
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V.  Lake  Shore  &  Michigan  Southern  Railway ,  91  N.  Y.  483; 
Hopper  v..  Sage,  112  N.  Y.  530;  Jackson  v.  Newark  Plank  Road 
Co.,  2  Vroom,  2yj;  Wheeler  v.  Northwestern  Sleigh  Co,,  39  Fed. 
Rep.  347.  When  a  dividend  has  been  declared  payable  at  a  defi- 
nite future  time,  but  no  fund  has  been  set  apart  for  the  payment 
of  the  dividend,  and  the  corporation  meanwhile  becomes  insolvent, 
whether  the  stockholders  to  the  extent  of  their  proportions  of  the 
dividend  should  share  ratably  with  the  creditors  of  the  corporation 
in  its  property  has  not,  so  far  as  we  know,  been  recently  considered, 
but  the  decision  in  Lowene  v.  American  Ins.  Co.,  6  Paige,  482,  is 
that  they  should.  The  setting  apart  of  a  fund  to  pay  a  dividend 
has  been  held  to  give  a  lien  upon  it  to  the  stockholders,  which  they 
can  enforce  to  the  exclusion  of  the  general  creditors  of  the  corpo- 
ration. In  re  he  Blanc,  14  Hun,  8,  and  75  N.  Y.  598;  Le  Roy  v. 
Globe  Ins.  Co.,  2  Edw.  Ch.  657.  The  English  Companies  Act, 
1862  (25  &  26  Vict.  c.  89,  §  38,  cl.  7),  provides  that  "  no  sum  due 
to  any  member  of  a  company,  in  his  character  of  a  member,  by 
way  of  dividends,  profits  or  otherwise,  shall  be  deemed  to  be  a  debt 
of  the  company,  payable  to  such  member  in  a  case  of  competition 
between  himself  and  any  other  creditor  not  being  a  member  of  the 
company;  but  any  such  sum  may  be  taken  into  account,  for  the 
purposes  of  the  final  adjustment  of  the  rights  of  the  contributories 
among  themselves."  Upon  these  questions,  however,  we  desire  to 
express  no  opinion. 

It  has  been  argued  that  there  is  no  consideration  for  the  promise 
of  a  corporation  to  pay  a  dividend  to  its  stockholders,  but  we  think 
that  the  doctrine  of  consideration  applicable  to  a  simple  contract 
between  persons  having  no  fiduciary  relations  to  each  other  is  not 
applicable  to  such  promise.  It  is  the  object  of  a  private  business 
corporation  to  make  money  for  its  stockholders,  and,  under  our 
laws,  it  is  ordinarily  the  duty  of  the  directors  from  time  to  time 
to  declare  dividends  out  of  the  net  earnings,  if  there  are  any,  and 
it  must  be  left  largely  to  the  discretion  of  the  directors  to  determine 
when  and  for  how  much  such  dividends  should  be  declared.  The 
whole  property  of  the  corporation  is  held  on  a  sort  of  trust  for  the 
stockholders,  and  the  directors  are,  in  a  general  sense,  the  mana- 
gers :  and  when  a  dividend  is  declared  by  the  directors,  the  declaration 
is  a  determination  by  a  body  authorized  to  make  it  that  the  amount 
of  the  dividend  should  be  taken  from  the  property  of  the  corpora- 
tion and  paid  over  to  the  stockholders.  The  cause  of  action  of 
each  stockholder  against  the  corporation  for  nonpayment  of  the 
dividend  does  not  arise  from  any  actual  contract  between  the  cor- 
poration and  its  stockholders,  but  from  the  nature  of  the  organiza- 
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tion,  and  the  relation  of  the  stockholders  to  the  corporation  and 
its  property.  Unless  the  rights  of  creditors  intervene,  or  the  cor- 
poration is  enjoined  from  paying  the  dividend,  on  the  ground  that 
the  dividend  has  not  been  earned,  or  on  some  other  ground,  the 
amount  of  the  dividend,  after  it  has  been  declared  and  has  become 
payable,  is  considered  as  property  held  by  the  corporation  for  the 
use  of  the  stockholders  individually,  and  the  stockholders  may  re- 
cover their  shares  as  money  or  property  had  and  received  to  their 
use.  We  have  been  able  to  find  little  or  no  authority  on  the  pre- 
cise question  involved  in  this  case,  namely,  whether,  after  a  divi- 
dend has  been  duly  declared  by  a  vote  of  the  directors,  but  payable 
at  a  future  time,  the  vote  can  be  rescinded  at  a  subsequent  meeting 
of  the  directors,  held  before  the  time  at  which  the  dividend  be- 
comes payable  according  to  the  vote,  when  the  fact  that  a  dividend 
has  been  declared  has  not  been  made  public,  or  in  any  manner 
communicated  to  the  stockholders,  and  when  no  fund  has  been  set 
apart  for  the  payment  of  the  dividend.  On  principle,  we  do  not 
see  why  the  directors  may  not  rescind  such  a  vote,  under  the  cir- 
cumstances stated.  By  the  vote  no  specific  property  passed  to  the 
stockholders.  If  the  vote  be  regarded  as  a  declaration  of  trust  in 
favor  of  the  stockholders,  it  could  be  revoked  before  it  was  com- 
municated  to  them  or  any  property  was  identified  and  set  aside 
for  them.  Indeed,  cases  may  easily  be  supposed  of  such  a  change 
in  the  affairs  of  a  corporation,  between  the  time  when  a  dividend 
is  declared  and  the  time  when  it  becomes  payable,  as  to  make  the 
exercise  of  such  a  power  by  the  directors  useful,  if  not  necessary, 
for  the  successful  continuance  of  the  business  of  the  corporation. 
It  appears  in  the  present  case  that  the  meeting  of  the  new  directors 
at  which  the  vote  was  rescinded  was  held  after  the  annual  meeting 
of  the  stockholders,  but  on  the  same  day  as  the  meeting  of  the 
directors  at  which  the  vote  was  passed,  which  was  held  just  before 
the  meeting  of  the  stockholders;  and  that  at  the  meeting  of  the 
stockholders  "  the  president  did  not,  as  had  for  many  years  been 
the  custom,  announce  that  any  dividend  had  been  declared,  or  pro- 
mulgate the  same  to  the  stockholders;"  and  it  does  not  appear 
that  any  of  the  stockholders,  except  the  directors,  knew  of  the 
original  vote,  or  that  any  of  the  stockholders  had  made  any  con- 
tracts, incurred  any  liability,  or  done  anything  relying  on  the  vote. 
It  also  appears  that  no  fund  was  distinctly  set  apart  for  the  pay- 
ment of  the  dividend  before  the  vote  was  rescinded.  As  the  pas- 
sage of  the  vote  did  not  constitute  an  actual  contract  of  the  cor- 
poration with  its  stockholders,  but  was  merely  a  mode  of  dividing 
the  earnings  of  the  property  of  the  corporation  among  the  stock- 
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holders,  we  are  of  opinion  that  before  the  division  had  been  actu- 
ally made,  and  before  the  position  of  the  stockholders  had  been 
changed  in  reliance  on  the  vote  —  certainly  before  the  passage  of 
the  vote  had  been  made  public,  or  communicated  to  the  stockholders 
—  it  was  within  the  power  of  the  directors,  at  a  meeting  subse- 
quent to  that  at  which  the  vote  was  passed,  to  rescind  it.  In  this 
action  at  law,  we  cannot  supervise  the  exercise  of  this  power  by 
the  directors. 
Judgment  for  the  defendant. 


Williams,   Respondent,   v.    The   Western    Union   Telegraph 

Company,  Etc.,  Appellant.^ 

93  New  York  Reports  162  (1883). 

Appeal  from  order  of  general  term  of  Supreme  Court.  The 
directors  of  defendant,  the  W.  U.  T.  Co.,  entered  into  a  contract 
with  two  other  telegraph  companies,  each  operating  lines  nearly 
parallel,  but  extending  to  places  not  reached  by  the  lines  of  either 
of  the  other  companies,  by  which  contract  said  defendant  agreed  to 
purchase  and  the  other  companies  to  convey  to  it  all  their  property, 
rights,  privileges  and  franchises.  The  capital  stock  of  the  W.  U. 
T.  Co.  was  at  that  time  $41,073,410.  It  was  agreed  that  it  should 
take  steps  to  increase  its  capital  to  $80,000,000,  the  addition  to  be 
used  as  follows:  $15,526,590  as  a  dividend  to  its  then  stockholders, 
and  $23,400,000  in  payment  for  the  property  and  interests  so  trans- 
ferred. The  agreement  was  approved  at  a  meeting  of  the  stock- 
holders of  the  W.  U.  T.  Co.,  and  the  increase  of  its  capital  stock 
duly  authorized,  as  prescribed  by  the  acts  providing  for  the  incor- 
poration of  telegraph  companies.  In  an  action  brought  by  a  stock- 
holder to  test  the  validity,  and  restrain  the  carrying  out,  of  said 
agreement,  it  was  found  that  the  value  of  the  property,  rights  and 
interests  purchased  was  equal  to  the  par  value  of  the  stock  to  be 
paid  therefor,  and  that  the  W.  U.  T.  Co.  owned  and  possessed,  at 
the  time,  over  and  above  its  then  capital,  property  equal  in  value 
to  the  amount  of  the  stock  dividend ;  that  the  object  of  the  agree- 
ment was  to  extend  and  perfect  the  telegraph  systems  established 
by  the  companies,  and  no  fraud  or  collusion  was  found. 

Earl,  j,  *  *  *  Yhe  stock  dividend  was  claimed  to  be  in 
violation  of  chapter  18,  part  i,  title  4,  section  2  of  the  Revised 

*  Facts  condensed  and  much  of  the  opinion  omitted. 
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Statutes,  which  provides  as  follows:    "It  shall  not  be  lawful  for 
the  directors  or  managers  of  any  incorporated  company  in  this 
state  to  make  dividends  excepting  from  the  surplus  profits  arising 
from  the  business  of  such  corporation ;  and  it  shall  not  be  lawful 
for  the  directors  of  any  such  company  to  divide,  withdraw,  or  in 
any  way  pay  to  the  stockholders,  or  any  of  them,  any  part  of  the 
capital  stock  of  such  company,  or  to  reduce  the  said  capital  stock, 
without  the  consent  of  the  legislature;  and  it  shall  not  be  lawful 
for  the  directors  of  such  company  to  discount  or  receive  any  note 
or  other  evidence  of  debt  in  payment  of  any  installment  actually 
called  in  and  required  to  be  paid,  or  any  part  thereof  due  or  to 
become  due  on  any  stock  in  the  said  company ;  nor  shall  it  be  lawful 
for  such  directors  to  receive  or  discount  any  note  or  other  evidence 
of  debt  with  the  intent  of  enabling  any  stockholder  in  such  com- 
pany to  withdraw  any  part  of  the  money  paid  in  by  him  on  his 
stock;  and  in  case  of  any  violation  of  the  provisions  of  this  section 
the  directors,  under  whose  administration  the  same  may  happen, 
except  those  who  may  have  caused  their  dissent  therefrom  to  be 
entered  at  large  on  the  minutes  of  the  said  directors  at  the  time,  or 
were  not  present  when  the  same  did  happen,  shall,  in  their  indi- 
vidual and  private  capacities,  jointly  and  severally,  be  liable  to  the 
said  corporation  and  to  the  creditors  thereof,  in  the  event  of  its 
dissolution,  to  the  full  amount  of  the  capital  stock  of  the  said  com- 
pany, so  divided,  withdrawn,  paid  out,  or  reduced,  and  to  the  full 
amount  of  the  notes  or  other  evidences  of  debt  so  taken  or  dis- 
counted in  payment  of  any  stock,  and  to  the  full  amount  of  any 
notes  or  evidences  of  debts  so  discounted  with  the  intent  aforesaid, 
with  legal  interest  on  the  said  respective  sums  from  the  time  such 
liability  accrued ;  and  no  statute  of  limitation  shall  be  a  bar  to  any 
suit  at  law  or  in  equity  against  such  directors  for  any  sums  for  which 
they  are  made  liable  by  this  section:   Provided,  This  section  shall 
not  be  construed  to  prevent  a  division  and  distribution  of  the  capital 
stock  of  such  company  which  shall  remain  after  the  payment  of  all 
its  debts,  upon  the  dissolution  of  such  company,  or  the  expiration 
of  its  charter." 

This  dividend  was  condemned  by  the  General  Term  of  the  Su- 
perior court  as  a  violation  of  that  section.  Our  attention  has  been 
called  to  no  other  law  forbidding  or  condemning  a  stock  dividend, 
and  in  their  allegations  against  it  the  counsel  for  the  plaintiff  rely 
mainly  upon  that  section.  After  reading  the  numerous  opinions  that 
have  been  submitted  to  us,  and  giving  careful  attention  to  all  that 
has  been  said  upon  the  subject,  we  are  unable  to  perceive  that  that 
section  has  any  bearing  whatever  upon  the  question  we  are  to  de- 
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termine.  The  section  was  taken  from  the  act,  chapter  325  of  the 
laws  of  1825,  which  was  entitled,  "An  act  to  prevent  fraudulent 
bankruptcies  of  incorporated  companies,  to  facilitate  proceedings 
against  them,  and  for  other  purposes."  It  was  not  part  of  the 
original  revision,  but  was  incorporated  into  the  Revised  Statutes  by 
chapter  20  of  the  laws  of  1828.  A  careful  reading  of  the  section 
shows  that  it  has  reference  only  to  the  property  capital  of  a  cor- 
poration, and  not  to  its  share  capital.  The  first  clause  prohibits 
dividends  of  property  except  from  surplus  profits.  It  is  further 
provided  that  the  directors  of  any  corporation  shall  not  divide, 
withdraw  or  in  any  way  pay  to  the  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock  of  such  company,  or  to  reduce  the 
capital  stock  without  the  consent  of  the  legislature.  These  pro- 
visions are  intended  to  prevent  the  division,  distribution,  with- 
drawal and  reduction  of  the  property  of  a  corporation  below  the 
sum  limited  in  its  charter  or  articles  of  association  for  its  capital, 
but  not  to  prevent  its  increase  above  that  sum.  The  purpose  was 
to  prevent  the  depletion  of  the  property  of  the  corporation,  thereby 
endangering  its  solvency.  All  the  other  provisions  of  the  section 
show  very  clearly  that  such  was  the  intention.  Careful  provision 
was  made  that  the  whole  amount  of  capital  stock  should  be  paid 
in,  and  hence  there  was  a  prohibition  against  receiving  a  note  or 
other  evidence  of  debt  in  payment  of  any  installment  actually  called 
in  and  required  to  be  paid;  and  in  case  the  directors  violated  any 
of  the  provisions  of  the  section  they  were  made  individually  liable 
to  the  corporation  and  to  its  creditors,  in  the  event  of  its  dissolu- 
tion, to  the  full  amount  of  the  capital  stock  of  the  company  so 
divided,  withdrawn  or  reduced. 

All  these  provisions  show  that  it  was  the  purpose  of  the  legis- 
lature, by  means  of  them,  to  create  a  property  capital  for  the  cor- 
poration, and  then  to  keep  that  intact  so  as  to  secure  the  solvency 
of  the  corporation  and  its  responsibility  to  its  creditors.  The 
"capital  stock"  in  this  section  does  not  mean  share  stock,  but  it 
means  the  property  of  the  corporation  contributed  by  its  stock- 
holders or  otherwise  obtained  by  it,  to  the  extent  required  by  its 
charter.  While  the  term  "  capital  stock "  is  frequently  used  in  a 
loose  and  indefinite  sense,  in  this  section  and  in  legal  phrase  gener- 
ally it  means  that  and  no  more.  In  State  v.  Morristown  Fire  Asso- 
ciation (3  Zabr.  195),  Green,  Ch.  J.,  said:  "The  phrase  'capital 
stock'  is  very  generally,  if  not  universally,  used  to  designate  the 
amount  of  capital  to  be  contributed  for  the  purposes  of  the  corpo- 
ration. The  amount  thus  contributed  constitutes  the  '  capital  stock ' 
of  the  company."    In  Burrall  v.  Bushwick  R,  Co.  (75  N.  Y.  211), 
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Folger,  J.,  defined  "  capital  stock "  as  "  that  money  or  property 
which  is  put  in  a  single  corporate  fund  by  those  who  by  subscrip- 
tion therefor  become  members  of  a  corporate  body."  In  Barry  v. 
Merchants'  Exchange  Co.  (i  Sandf.  Ch.  280),  Vice-Chancellor 
Sandford  said:  '*  The  capital  stock  of  a  corporation  is  like  that  of 
a  copartnership  or  joint-stock  company,  the  amount  which  the  part- 
ners or  associates  put  in  as  their  stake  in  the  concern."  By  loss 
or  misfortune,  or  misconduct  of  the  managing  officers  of  a  corpo- 
ration, its  capital  stock  may  be  reduced  below  the  amount  limited 
by  its  charter ;  but  whatever  property  it  has  up  to  that  limit  must 
be  regarded  as  its  capital  stock.  When  its  property  exceeds  that 
limit,  then  the  excess  is  surplus.  Such  surplus  belongs  to  the  cor- 
poration and  is  a  portion  of  its  property,  and,  in  a  general  sense, 
may  be  regarded  as  a  portion  of  its  capital,  but  in  a  strictly  legal 
sense  it  is  not  a  portion  of  its  capital,  and  is  always  regarded  as 
surplus  profits.  The  very  section  we  are  considering  contemplates 
that  there  may  be  a  surplus,  and  that  such  surplus  may  be  divided. 
The  surplus  may  be  in  cash,  and  then  it  may  be  divided  in  cash; 
it  may  be  in  property,  and  if  the  property  is  so  situated  that  a 
division  thereof  among  the  stockholders  is  practicable,  a  dividend 
in  property  may  be  declared,  and  that  may  be  distributed  among 
stockholders.  All  such  dividends  diminish  and  deplete  the  property 
of  the  corporation,  and  that  section  was  designed  to  prevent  divi- 
dends of  property  which  tended  to  deplete  the  assets  of  the  com- 
pany below  the  sum  limited  in  its  charter  as  the  amount  of  its 
capital  stock.  But  stock  dividends  never  diminish  or  interfere  witli 
the  property  of  a  corporation,  and  hence  are  not  within  the  pur- 
view of  that  section.  After  a  stock  dividend  a  corporation  has 
just  as  much  property  as  it  had  before.  It  is  just  as  solvent  and 
just  as  capable  of  meeting  all  demands  upon  it.  After  such  a  divi- 
dend the  aggregate  of  the  stockholders  own  no  more  interest  in 
the  corporation  than  before.  The  whole  number  of  shares  before 
the  stock  dividend  represented  the  whole  property  of  the  corpora- 
tion, and  after  the  dividend  they  represent  that  and  no  more.  A 
stock  dividend  does  not  distribute  property,  but  simply  dilutes  the 
shares  as  they  existed  before;  and  hence  that  section  in  no  way 
prevented  or  related  to  a  stock  dividend.  Such  a  dividend  could 
be  declared  by  a  corporation  without  violating  its  letter,  its  spirit  or 
its  purpose.  It  is,  therefore,  clear  that  the  directors  of  the  West- 
ern Union  Telegraph  Company  did  not  violate  that  section  by  the 
stock  dividend  which  they  declared;  and  if  that  dividend  was  il- 
legal it  must  be  because  it  was  condemned  by  some  other  statute, 
or  by  some  general  principle  of  law  or  by  public  policy. 
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Our  attention  has  been  called  to  no  statute,  and  we  know  of  none 
in  this  state,  which  prohibits  a  corporation  from  making  a  stock 
dividend.  The  legislatures  in  some  of  the  states  have,  we  believe, 
passed  laws  prohibiting  such  dividends,  but  in  this  state  no  such 
law  has  been  enacted. 

There  is  no  public  policy  which,  in  all  cases,  condemns  such  divi- 
dends. Shares  having  been  legally  brought  into  existence  may  be 
distributed  among  the  stockholders  of  a  company.  By  such  dis- 
tribution no  harm  is  done  to  any  person,  provided  the  dividend  is 
not  a  mere  inflation  of  the  stock  of  the  company,  with  no  corre- 
sponding values  to  answer  to  the  stock  distributed.  It  may  be  that 
a  distribution  of  stock  gratuitously  to  the  stockholders  of  a  com- 
pany based  upon  no  values,  a  mere  inflation,  or,  to  use  a  phrase 
much  in  vogue,  a  watering  of  stock,  would  be  condemned  by  the 
law.  But  when  stock  has  been  lawfully  created  and  is  held  by  a 
corporation,  which  it  has  a  right  to  issue  for  value,  then  a  stock 
dividend  may  be  made,  provided  that  the  stock  always  represents 
property.  It  is  conceded  that  the  directors  of  the  Western  Union 
Telegraph  Company  could  have  issued  this  stock  for  money  to  be 
paid  into  its  treasury.  It  could  have  issued  it  for  property  to  be 
received  by  it  for  the  purposes  of  its  legitimate  business.  But  here 
it  is  found  that  over  and  above  its  capital  it  possessed  property 
actually  worth  upwards  of  $15,000,000,  and  we  know  of  no  law 
that  is  violated,  and  no  public  policy  that  is  invaded  by  issuing 
to  the  stockholders  stock  to  represent  that  amount  of  property 
rather  than  in  any  mode  to  divide  it  up  and  distribute  it  among 
them.  If  it  can  issue  stock  in  payment  of  property  to  be  obtained 
by  it  as  part  of  its  capital  for  its  legitimate  uses,  why  may  it  not 
issue  stock  to  its  stockholders  in  payment  for  property  in  effect 
purchased  of  them  and  added  to  its  permanent  capital,  and  which 
they  relinquish  the  right  to  have  divided?  So  long  as  every  dollar 
of  stock  issued  by  a  corporation  is  represented  by  a  dollar  of  prop- 
erty, no  harm  can  result  to  individuals  or  the  public  from  distribut- 
ing the  stock  to  the  stockholders.  Here  there  was  no  fraud,  no 
conspiracy,  no  unlawful  combination,  and  we  are  bound,  under  the 
findings  of  the  court  at  special  term,  to  assume  that  all  this  was 
done  in  good  faith ;  and  we  know  of  no  principle  of  law,  no  public 
policy,  and  no  statute  that  condemns  a  stock  dividend  under  such 
circumstances.  Howell  v.  The  Chicago  and  North  Western  R. 
Co.,  51  Barb.  378;  Jones  v.  Terre  Haute  and  Richmond  R,  Co., 
57  N.  Y.  196;  Kenton  Furnace,  etc.,  Co.  v.  McAlpin,  5  Fed.  Rep. 
743;  Attorney-General  v.  State  Bank,  i  D.  &  B.  Eq.  Cas.  (N.  C.) 
545;  Minot  V.  Paine,  99  Mass.  loi ;  Rand  v.  Hubbell,  115  Mass. 
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471;  Brown  v.  Lehigh  Coal  and  Navigation  Co.,  49  Pa.  St.  270; 
Commonwealth  v.  Pittsburgh,  Fort  Wayne  and  Chicago  R.  Co,, 
74  Pa.  St.  83 ;  Terry  v.  Eagle  Lock  Co.,  47  Conn.  141 ;  Bartons 
Trust,  L.  R.,  5  Eq,  Cas.  239;  Mills  v.  Northern  R.  of  B.  A.  Co., 
L.  R.  S  Ch.  App.  621 ;  Pierce  on  the  Law  of  Railroads  (2d  ed.),  123. 

It  is  true  that  this  dividend  largely  increases  the  capital  stock  of 
the  company,  but  that  is  not  against  the  policy  of  our  laws.  That 
cannot  be  against  the  policy  of  the  law  which  the  law  expressly 
permits.  There  is  no  limit  to  the  capital  which  business  corpora- 
tions in  this  state  may  have,  and  there  is  no  limit  in  the  law  beyond 
which  they  may  not  increase  their  capital.  All  that  can  be  required 
in  any  case  is  that  there  shall  be  an  actual  capital  in  property  repre- 
senting the  amount  of  share  capital  issued.  Indeed,  so  far  as  the 
solvency  and  responsibiUty  of  a  corporation  is  concerned,  they  are 
increased  by  a  stock  dividend  where  it  has  a  surplus  of  property 
to  correspond  to  the  amount  of  shares  issued.  In  such  case  the 
surplus  property  is  secured  and  impounded  for  the  benefit  of  the 
creditors  of  the  corporation  and  for  the  public,  so  that  thereafter 
it  can  never  be  legally  divided,  withdrawn  or  dissipated  in  any  way. 

But  if  it  can  be  conceived  that  this  was  a  dividend  .of  property 
within  the  meaning  of  the  section  of  the  Revised  Statutes  above  set 
out,  then  what  property  did  it  divide?  Not  any  portion  of  the 
capital  of  the  company;  that  remained  intact.  After  subtracting 
the  dividend  there  remained  to  the  company  the  full  amount  of  its 
prior  capital  stock,  to  wit:  Property  to  the  value  of  $41,073410. 
Such  is  the  finding  of  the  trial  court,  and  that  cannot  here  be  dis- 
puted. The  company  had  made  surplus  earnings  which  it  could 
have  divided,  but  instead  of  dividing  them  it  had  invested  them 
in  property  to  facilitate  and  enlarge  its  business ;  and  such  property 
was  found  to  be  worth  $15,526,590.  That  sum  constituted  its  sur- 
plus. It  was  commingled  with  the  other  property  of  the  company 
and  used  for  corporate  purposes.  But  it  was  not  beyond  the  reach 
of  the  dividend-making  power  of  the  directors.  They  could  reclaim 
it  for  division  among  the  stockholders,  and,  if  practicable,  convert 
it  into  cash  for  that  purpose.  They  could  borrow  money  on  the 
faith  of  it  and  divide  that.  They  could  issue  to  the  stockholders 
certificates  of  indebtedness,  redeemable  in  the  future,  representing 
their  respective  interests  in  such  surplus,  thus,  in  effect,  borrowing 
the  same  of  the  stockholders.  *  Desiring  to  use  the  surplus  and  add 
it  to  the  permanent  capital  of  the  company,  and  having  lawfully 
created  shares  of  stock,  they  could  issue  to  the  stockholders  such 
shares  to  represent  their  respective  interests  in  such  surplus.  In 
doing  these  things  no  law  would  be  violated,  the  capital  would  be 
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kept  intact,  and  no  stockholders  or  creditors  would  have  any  legal 
right  to  complain.  All  this,  however,  depends  upon  the  finding  of 
the  trial  court  that  the  surplus  is  equal  to  the  dividend.  That  find- 
ing is  not  open  to  criticism  here.  It  was  not  disturbed  at  the  gen- 
eral term  and  therefore  concludes  us. 

When  a  corporation  has  a  surplus,  whether  a  dividend  shall  be 
made,  and  if  made^  how  much  it  shall  be,  and  when  and  where  if 
shall  be  payable,  rests  in  the  fair  and  honest  discretion  of  the 
directors  uncontrollable  by  the  courts.  Brown  v.  Monmouthshire 
Ry.  &  C.  Co,,  4  Eng.  L.  &  Eq.  113;  Rex,  v.  Bank  of  England,  2 
Barn.  &  Aid.  620;  Jackson's  Admrs,  v.  Newark  Plankroad  Co., 
31  N.  J.  Law  277;  Ely  v.  Sprague,  Clark's  Ch.  351.  There  is  no 
statute  which  requires  dividends  in  telegraph  companies  or  in  com- 
panies generally  to  be  made  in  cash.  Whether  they  shall  be  made 
in  cash  or  property  must  also  rest  in  the  discretion  of  the  directors. 
There  is  no  rule  of  law  or  reason  founded  upon  public  policy  which 
condemns  a  property  dividend.  The  directors  could  convert  the 
property  into  cash  before  a  dividend  and  divide  that.  So  the  stock- 
holders can  take  the  property  divided  to  them  and  sell  it,  and  thus 
realize  the  cash.  Within  the  domain  of  law  it  can  make  no  ma- 
terial difference  which  course  is  pursued.  If,  however,  a  dividend 
be  made  payable  in  cash,  or  payable  generally,  the  corporation  be- 
comes a  debtor,  and  must  discharge  such  debt,  as  it  is  bound  to 
discharge  all  its  other  debts,  in  lawful  currency.  It  is  true  that  a 
stockholder  cannot  be  compelled  to  receive  property  divided  to  him. 
So  he  cannot  be  compelled  to  take  a  cash  dividend.  In  case  of  his 
refusal  to  take  a  cash  dividend,  the  corporation  may  retain  it  for 
him  until  he  shall  demand  it.  In  case  he  shall  refuse  to  take  a 
property  dividend,  the  corporation  may  retain  it  and  hold  it  in  trust 
for  him,  or  possibly  sell  it  for  his  benefit.  If  such  a  case  shall 
ever  arise,  the  courts  will  find  some  way  to  dispose  of  it.  So  this 
plaintiflF  cannot  be  compelled  to  accept  the  stock  divided  to  him, 
and  thus  incur  the  possible  liability  which  it  may  impose  upon  him 
as  a  stockholder.  In  case  of  his  refusal  the  corporation  will  find 
some  way  to  deal  with  the  stock  which  the  law  will  sanction,  but 
which  need  not  now  be  pointed  out.     *     *     * 

We  are,  therefore,  of  opinion,  upon  the  facts  found  at  special 
term,  that  the  stock  dividend  was  authorized  by  law  and,  therefore, 
valid. 

Reversed. 
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Le  Roy  v.  The  Globe  Insurance  Company  Et  al. 

2  Edwards  Chancery  (New  York)  657  (1836). 

The  directors  of  the  Globe  Insurance  Company  passed  a  resolu- 
tion on  the  tenth  of  November,  1836  declaratory  of  a  dividend;  and 
on  the  thirtieth  day  of  the  same  month  such  dividend  was  carried, 
on  the  books  of  the  company,  to  profit  and  loss,  leaving  the  capital 
entire,  and  a  further  surplus  to  the  credit  of  the  company  for 
profits  then  earned  and  not  divided.  Public  notice  was  given 
(in  the  newspapers  of  the  eleventh  of  November)  that  this  divi- 
dend would  be  paid  on  and  after  the  first  of  December.  Checks 
on  one  of  the  banks  were  prepared  and  filled  up  with  each  party's 
dividend.  These  checks  were  all  dated  the  first  of  December, 
signed  by  the  president  and  made  payable  to  the  order  of  the  sec- 
retary of  the  company,  and  were  placed  in  the  hands  of  the  latter 
to  be  indorsed  by  him  and  delivered  over  to  the  stockholders  as 
they  should  call.  About  four-fifths  of  these  checks  had  been  called 
for.  The  great  fire  rendered  the  insurance  company  insolvent,  and 
its  affairs  fell  into  the  hands  of  receivers  under  the  act.  A  stock- 
holder, who  was  entitled  to  participate  in  this  dividend,  came,  after 
the  fire,  for  his  check,  and  it  was  refused  him.  Question,  whether 
the  dividend  for  him  had  been  so  far  set  apart  as  to  give  him  a 
right  to  it  notwithstanding  the  insolvency  of  the  company  and  the 
passing  of  their  aflfairs  into  receiver's  hands  or  whether  it  fell 
back  into  the  general  property  of  the  company. 

The  Vice-Chancellor  (McCoun).  This  case  does  not  neces- 
sarily call  for  a  decision  of  the  question  whether,  as  between  the 
stockholders  of  an  insolvent  insurance  company  and  the  creditors, 
the  former  are  entitled  to  all  the  surplus  which  remained  with  the 
company  undivided  at  the  time  of  its  disaster,  over  and  above  the 
entire  capital. 

Although  there  is  here  such  a  surplus  of  upward  of  forty-one 
thousand  dollars,  besides  the  dividend,  amounting  to  thirty-five 
thousand  dollars,  which  was  declared  on  the  tenth  day  of  November 
and  made  payable  on  and  after  the  first  day  of  December,  yet  the 
complainants,  in  their  bill,  only  claim  to  have  their  parts  or  portions 
of  this  dividend,  which  they  have  not  received,  now  paid  over  to 
them  out  of  the  funds  in  the  hands  of  the  receivers,  instead  of 
leaving  the  money  there  to  be  applied  as  assets  of  the  company  in 
discharge  of  its  debts. 

The  complainants  assert  their  right  to  the  money  upon  the  ground 
of  its  having  become  theirs  by  an  express  appropriation,  and  setting 
apart  so  much  out  of  the  company's  earnings  for  the  stockholders, 
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and  thereby  distinguished  from  the  general  mass  of  the  company's 
funds;  and  I  am  convinced  that  enough  has  been  done  to  produce 
this  separation  in  the  view  of  a  court  of  equity,  and  to  confer  upon 
this  amount  the  character  of  a  trust  fund  which  could  not  after- 
ward be  diverted  to  other  objects. 

The  investigation  of  the  affairs  of  the  company,  and  the  ascer- 
tainment of  a  clear  surplus  to  warrant  a  dividend;  declaring  that 
dividend  by  a  resolution  of  the  board  of  directors;  fixing  the  period 
of  its  payment;  giving  publicity  to  it;  carrying  the  amount  on  the 
books  of  the  company  to  the  debit  of  profit  and  loss ;  apportioning 
the  same  among  the  stockholders,  by  filling  up  and  signing  checks 
upon  the  bank  where  the  funds  were  deposited  for  the  purpose  of 
being  delivered  to  each  stockholder  when  called  for  —  these  are  all 
acts  which  the  company,  by  its  officers,  might  lawfully  perform. 
These  acts  became  binding  upon  the  ,  company  in  its  corporate 
capacity  and  gave  to  the  stockholders  individually  rights  which  the 
directors  and  officers  of  the  company  could  not  afterward  take 
from  them.  If,  for  instance,  they  had  refused,  after  the  first  day 
of  December,  to  deliver  out  the  checks  or  make  payment  of  the 
dividends,  and  no  insolvency  had  intervened,  it  appears  to  me 
there  would  have  been  no  difficulty  in  the  remedy  by  mandamus 
in  favor  of  all  the  stockholders,  or  by  action  at  the  suit  of  indi- 
viduals from  whom  the  payment  was  withheld. 

Neither,  I  apprehend,  could  there  be  any  valid  objection  to  a  bill 
in  equity  for  the  purpose  of  obtaining  possession  of  the  checks  or 
the  fund  in  the  bank  upon  which  they  were  drawn,  upon  the  foot- 
ing of  its  being  a  trust  fund  which  the  officers  of  the  company 
were  bound  to  distribute  after  the  first  day  of  December,  and  over 
which  they  had  no  other  control.  That  the  officers  of  the  company 
considered  the  money  which  was  deposited  to  its  credit  in  the  bank 
appropriated  to  meet  the  checks,  is  evidenced  by  the  fact  that  they 
went  on  delivering  out  checks  to  such  of  the  stockholders  as  called 
for  them,  until  the  seventeenth  of  December,  when  the  disastrous 
fire  had  occurred;  and  they  would  have  delivered  checks  to  these 
complainants  in  like  manner,  if  they  had  called  to  receive  them.  It 
makes  no  difference,  in  my  judgment,  that  the  money  was  not  told 
out  and  specifically  set  apart  in  the  bank  to  meet  these  checks,  or 
that  a  separate  fund  was  not  created  for  the  purpose,  or  that  the 
money  intended  to  meet  them  still  formed  a  part  of  the  general 
mass  standing  to  the  credit  of  the  company  on  the  books  of  the 
bank;  for  this  court  can,  nevertheless,  lay  hold  of  the  mass,  and 
separate  so  much  as  may  be  necessary  to  accomplish  what  was 
intended,  and  which  accident  alone  prevented  at  the  time.    Up  to 
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the  moment  of  the  prostration  of  the  company  the  intention  re- 
mained, on  the  part  of  those  who  were  charged  with  the  manage- 
ment of  its  affairs,  to  continue  the  appropriation  and  consummate 
the  payment  of  the  dividends,  which  had  been  nearly  completed. 
It  was  a  matter  no  longer  executory  in  the  view  of  the  parties ;  and 
so  far  as  it  remained  unexecuted  this  court  will  now  perform  it. 
The  intention  must  be  fulfilled,  and  for  this  purpose  a  court  of 
equity  will  consider,  not  merely  the  sums  which  were  paid  out  in 
dividends,  but  the  whole  thirty-five  thousand  dollars,  as  actually 
appropriated  and  set  apart  for  distribution  among  the  stockholders 
from  and  after  the  first  day  of  December,  and  regard  it  as  a  trust 
fund  to  which  the  stockholders  had  acquired  vested  rights  —  not  in 
their  corporate  capacity,  but  as  individuals  to  whom  the  money 
legally  and  equitably  belonged,  distinct  from  their  other  interests  in 
the  funds  and  effects  of  the  company. 

Having  acquired  this  right,  as  between  them  and  the  corporation, 
the  assignment  or  transfer  to  the  receivers  could  not  take  it  away. 
The  receivers  do  not  stand  in  the  light  of  purchasers  for  valuable 
consideration  without  notice ;  and  under  such  circumstances  as  exist 
liere,  are  bound  by  the  trust:  Adair  v.  Shaw,  1  Sch.  &  Lef.  (Irish 
'Ch.)  243,  on  262;  Wood  v.  Dummer,  3  Mason's  R.  308,  312. 

The  act  of  the  eighteenth  of  January,  one  thousand  eight  hun- 
*dred  and  thirty-six,  under  which*  the  receivers  were  appointed,  vests 
in  them  all  the  property  and  effects  of  the  corporation;  but,  like 
;any  other  assignment  by  operation  of  law,  such  as  in  bankruptcy, 
or  under  our  insolvent  acts,  it  does  not  pass  trust  property,  but 
only  such  as  the  bankrupt  or  insolvent  held  or  was  possessed  of  or 
entitled  to  for  his  own  benefit.     *     *     * 

Decree  for  plaintiff. 


Jermain,    Respondent,   v.   The   Lake    Shore   and   Michigan 
Southern  Railway  Company,  Appeillant.^ 

91  New  York  Reports  483  (1883). 

Action  to  compel  defendant  to  declare  and  pay  dividends  of  ten 
per  cent,  per  annum  from  June,  1857,  to  February,  1863,  upon 
forty  shares  of  guaranteed  stock  owned  by  the  plaintiff. 

Plaintiff  became  owner  of  these  shares  December  12,  1870.  No 
dividends  on  the  preferred  stock  had  been  paid  prior  to  July  i, 
1863,  but  after  that  such  dividends  were  regularly  declared  and 
paid  by  the  company;  afterward  a  large  surplus  of  earnings  was 

*  Facts  condensed. 
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accumuTated,  and  instead  of  paying  arrears  of  dividends  upon  the 
preferred  stock,  dividends  were  declared  and  paid  out  of  this  sur- 
plus on  the  common  stock.  Plaintiff  claims  he  is  entitled  to  have 
these  arrearages  of  dividends  on  preferred  stock  declared  and  paid. 

Earl,  J.  *  *  *  We  are  thus  brought  to  the  sole  question  of 
law  involved  upon  this  appeal,  which  is,  whether  treating  the  plain- 
tiff as  the  assignee  of  forty  shares  of  the  guaranteed  stock  on  the 
I2th  day  of  December,  1870,  he  obtained  the  right  to  payment  of 
the  dividends  which  he  seeks  to  enforce  in  this  action. 

A  person  who  subscribed  for  and  received  the  guaranteed  stock 
in  1857  was  not  simply  a  stockholder  in  the  company,  neither  was 
he  simply  a  contractor  with  the  company  holding  a  contract  which 
entitled  him  to  payments  of  the  guaranteed  dividends,  but  he  was 
both  a  stockholder  and  one  holding  such  a  guaranty,  and  the  guar- 
anty related  to  and  was  an  incident  of  the  stock  and  passed  with  it 
to  any  assignee  of  the  stock.  The  certificate  which  evidenced  his 
ownership  of  the  stock  also  evidenced  the  guaranty  of  dividends, 
and  the  guaranty  was  to  the  person  holding  the  stock. 

The  certificate  issued  to  the  plaintiff  was  not  itself  the  stock,  but 
only  the  evidence  thereof.  The  stock  had  been  in  existence  from 
the  time  it  was  issued  in  1857,  owned,  if  it  had  been  from  time  to 
time  transferred,  by  the  successive  transferees  thereof.  A  share  of 
stock  represents  the  interest  which  the  shareholder  has  in  the  capital 
and  net  earnings  of  the  corporation.  The  interest  is  of  an  abstract 
nature,  thait  is,  the  shareholder  cannot  by  any  act  of  his,  nor  ordi- 
narily by  any  act  of  the  law,  reduce  it  to  possession.  He  can  take, 
and  is  entitled  to  take,  the  surplus  profits  when  a  dividend  has  been 
declared  by  the  proper  officers  of  the  corporation,  and  upon  disso- 
lution of  the  corporation  he  can  take  his  share  of  the  assets  thereof 
left  for  distribution,  pro  rata,  among  the  shareholders.  The  cor- 
poration represents  the  whole  body  of  the  shareholders,  and  to  it, 
before  a  dividend  has  been  declared,  belong,  in  solido,  all  the  assets 
in  which  the  shareholders,  as  such,  are  interested.  When  a  divi- 
dend has  once  been  declared  out  of  net  earnings,  the  amount  of 
such  dividend  is  no  longer  a  part  of  the  assets  of  the  company,  but 
is  apportioned  or  set  apart  for  the  shareholders.  They  receive 
credit  for  the  dividends  and  the  corporation  simply  holds  thefti 
as  their  trustee.  Therefore,  before  a  dividend  has  been  declared,  a 
share  of  stock  represents  the  whole  interest  which  the  shareholder 
has  in  the  corporation,  and  when  he  transfers  his  stock  he  transfers 
his  entire  interest,  and  dividends  subsequently  declared,  without 
reference  to  the  source  from  which  or  the  time  during  which  the 
funds  divided  were  acquired  by  the  corporation,  necessarily  belong 
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to  the  holder  of  the  stock  at  the  time  of  the  declaration.  But  when 
the  dividend  has  once  been  declared  and  credited  to  the  shareholder, 
the  "amount  thereof  has  been  separated  from  the  assets  of  the  cor- 
poration and  been  appropriated  to  his  use.  It  is  then  no  longer 
1  epresented  by  his  stock  and  is  no  longer  an  incident  thereof ;  and 
hence  when  he  transfers  his  stock  he  does  not  transfer  his  dividend, 
which  remains  subject  to  his  control. 

But  the  claim  on  the  part  of  the  appellant  is,  that  inasmuch  as 
these  guaranteed  dividends  were  payable  in  1864;  long  before  the 
transfer  of  any  stock  to  this  plaintiff,  they  are  to  be  treated  as  divi- 
dends then  declared,  and  therefore  payable  to  the  person  who  then 
held  the  stock ;  that  in  1864,  by  reason  of  the  existence  of  net  earn- 
ings sufficient  to  make  the  guaranteed  dividends,  the  right  to  such 
dividends  became  vested  in  those  then  holding  the  guaranteed 
stock ;  that  the  net  earnings  then  on  hand  representing  the  amount 
due  for  the  guaranteed  dividends  were  no  longer  a  part  of  the  capi- 
tal or  assets  of  the  corporation,  and  that  the  right  to  them  ceased 
to  be  an  incident  of  the  stock.  This  reasoning  does  not  satisfy  us. 
These  net  earnings  were  in  no  way  set  apart  or  appropriated  for  the 
benefit  of  the  holders  of  the  guaranteed  stock.  They  were  not  even 
held  by  the  company.  The  right  of  the  guaranteed  shareholders 
was  repudiated  and  denied,  and  the  net  earnings  were  otherwise 
appropriated.  They  were  no  more  legally  appropriated  to  the  pay- 
ment of  the  guaranteed  dividends  than  the  property  of  a  debtor  is 
in  law  appropriated  to  the  payment  of  debts  which  he  refuses  to 
recognize.  The  dividends,  therefore,  remained  payable  upon  the 
stock  to  the  holders  of  the  stock.  It  matters  not  that  payment 
could  have  been  enforced  by  the  holder  of  this  stock;  he  did  not 
then  enforce  it,  and  did  not  receive  payment.  He  did  not  so  far  as 
appears  in  the  case,  in  any  way  separate  his  right  to  dividends  from 
the  stock  as  an  incident  thereto.  It  remained  like  interest  payable 
upon  any  obligation  which  had  not  been  paid,  but  which  was  due. 
An  assignment  of  the  obligation  in  such  a  case  carries  with  it  the 
right  to  receive  the  over-due  interest,  the  interest  being  an  incident 
of  the  obligation. 

Interest  after  it  becomes  due  may  be  assigned  to  one  person,  and 
the  principal  obligation  may  be  assigned  to  another,  as  the  owner  of 
this  stock  could  have  assigned  these  guaranteed  dividends  to  one 
person  and  the  stock  to  another ;  but  until  he  did  so,  or  did  some  act 
to  separate  the  guaranteed  dividends  from  the  stock,  a  sale  or 
assignment  of  the  stock  carried  with  it  a  right  to  the  dividends,  as 
an  incident  thereto.  This  conclusion  is  sustained  by  many  analo- 
gies in  the  law,  is  believed  to  be  in  accordance  with  the  common 
understanding  and  practice  in  such  cases,  and  is,  we  think,  quite 
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fully  sustained  by  the  opinion  in  Boardman  v.  The  Lake  Shore  and 
Michigan  Southern  Railway  Co,,  84  N.  Y.  157.  In  that  case 
the  plaintiff  did  not  become  the  owner  of  his  stock  until  1862,  and 
yet  he  was  held  entitled  to  recover  the  guaranteed  dividends  from 
1856  until  1863,  without  any  other  assignment  to  him  except  the 
assignment  of  the  stock  from  the  persons  who  held  it  from  1857 
down  to  the  date  of  the  assignment  to  him.  We  do  not  think  it  is 
a  material  circumstance  distinguishing  that  case  from  this,  that 
there  the  plaintiff  became  the  owner  prior  to  1864,  whereas  in  this 
case  the  plaintiff  became  the  owner  after  1864.  In  each  case  the 
dividend  was  payable  by  virtue  of  the  guaranty.  It  is  true  that  in 
the  prior  case  there  was  no  dividend  due  or  en  forcible  at  the  time 
the  plaintiff  took  his  stock,  whereas  there  was  a  dividend  due  and 
enforcible  at  the  time  this  plaintiff  took  his  stock.  But  in  both 
cases  the  dividend  is  due  by  virtue  of  the  contract,  a  contract  con- 
nected with,  and  parcel  of,  the  contract  which  entitles  the  holder  to 
his  stock.  In  the  Boardman  case.  Miller  J.,  said :  "  Conceding  that 
the  right  of  the  plaintiffs  depends  upon  a  contract,  that  contract  is 
connected  with,  relates  to,  and  constitutes  an  integral  part  of,  the 
plaintiffs'  rights  as  a  stockholder.  It  cannot  be  separated  from  the 
rights  accruing  by  virtue  of  the  stock  which  the  plaintiffs  hold ;  and 
being  thus  a  part  and  parcel  of  the  same,  it  passes  with  the  transfer 
as  one  of  the  incidents,  and  as  composing  an  essential  element 
thereof.  A  sale  or  assignment  of  the  stock  transferred,  by  opera- 
tion of  law,  all  benefits  to  be  derived  from  the  same  and  all  profits, 
income  or  dividends  or  right  to  dividends  by  contract  which  formed 
a  constituent,  valuable  and  inseparable  portion  of  the  stock.  When 
the  contingency  happened,  specified  in  the  contract,  the  right  to 
dividends  became  fixed  and  existed  independent  of  any  act  of  the 
corporation  or  its  officers.  It  became  absolute  and  perfect  in  the 
stockholder  without  a  declaration  to  that  effect,  and  passed  as  an 
incident  of  the  stock  upon  the  transfer." 

Again,  "  we  think  it  cannot  be  maintained,  upon  any  sound  prin- 
ciple, that  the  contract  for  the  payment  of  dividends  continues  to 
each  stockholder  only  during  the  time  he  holds  the  stock  and  ac- 
crues only  to  his  benefit  during  that  period,  and  that  a  separate  and 
distinct  assignment  of  the  dividends  was  essential  in  order  to  confer 
title  upon  the  owner."  The  case  of  Manning  v.  The  Quicksilver 
Mining  Co.,  24  Hun,  360,  is  a  case  precisely  in  point.  There  the 
owner  of  certain  preferred  shares  of  stock  in  a  mining  company, 
after  having  Sold  the  same  and  delivered  the  certificates  thereof  to 
one  person,  assigned  to  another  all  his  right,  title  and  interest  in  and 
to  the  interest  due  upon  the  assigned  shares  of  stock  which  he  had 
previously  owned.     By  the  terms  of  the  certificates  interest  was 
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guaranteed  to  be  paid  annually,  but  out  of  the  net  earnings  of  each 
year,  providing  so  much  in  the  year  preceding  had  been  earned.  It 
did  not  appear  that  there  had  been  any  separation  of  this  interest 
from  the  other  assets  of  the  company,  or  that  any  of  the  earnings 
of  the  company  had  been  assigned  to  the  payment  of  the  interest, 
and  it  was  held  that  the  right  to  recover  the  interest  was  merely 
an  incident  to  the  shares  themselves,  and  depended  upon  the  title 
thereto,  and  that  the  assignee  of  the  interest  could  not  maintain  an 
action  to  recover  the  interest  or  compel  the  company  to  account 
therefor. 

We  are,  therefore,  of  the  opinion  that  the  decision  of  the  general 
term  is  right,  and  should  be  affirmed,  and  judgment  absolute  or- 
dered against  the  defendant  with  costs. 

All  concur,  except  Andrews  and  Rappallo,  JJ.,  taking  no  part. 

Order  affirmed  and  judgment  accordingly. 


Bright  v.  Lord  et  al, 

51  Indiana  Reports  272  (1875). 

BiDDLE,  C.  J.  The  facts  averred  in  the  appellant's  complaint  are 
as  follows: 

That  on  ist  day  of  April,  1873,  the  appellant  entered  into  a  pro- 
visional contract  with  John  M.  Lord,  John  Lord,  and  Charles  M. 
Lord,  by  which  they  agreed  to  sell  to  the  appellant  520  shares  of 
the  capital  stock  of  the  Indianapolis  Rolling  Mill  Company,  of  $50 
each,  for  the  sum  of  $13,000,  at  the  option  of  the  appellant,  to  be 
by  him  taken  at  any  time  on  or  before  the  i8th  day  of  June,  1873, 
to  be  paid  for  on  delivery ;  that  before  the  expiration  of  said  option, 
on  the  14th  day  of  June,  1873,  the  said  Lords,  for  the  consideration 
of  $100,  to  them  paid  by  appellant,  extended  the  time  of  said  pro- 
visional contract  for  thirty  days,  within  which  time  the  appellant 
paid  the  Lords  $13,000,  and  received  the  stock,  which,  on  the  i6th 
day  of  July,  1873,  was  duly  transferred  to  him  on  the  books  of  the 
rolling  mill  company ;  that  the  appellant  purchased  the  stock  without 
the  reservation  of  any  dividends  or  earnings,  and  with  all  the  bene- 
fits and  interests  that  pertain  to  the  same ;  that  on  the  3d  of  July, 
1873,  ^l^c  board  of  directors  of  the  rolling  mill  company  declared 
a  dividend  on  the  capital  stock  of  the  company  of  five  per  cent, 
to  be  paid  on  the  ist  day  of  August  ensuing,  amounting,  on  the 
stock,  etc.  purchased  by  the  appellant,  to  $1,300,  which  the  appel- 
lant claims;  that  the  company  was  about  to  pay  the  said  $1,300 
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to  the  Lords,  who  also  claimed  the  amount.  Prayer  to  restrain  the 
company  from  paying  the  $1,300  to  the  Lords,  to  decree  the  amount 
to  the  appellant,  and  for  general  relief. 

The  rolling  mill  company  was  served  with  process  but  made 
default. 

Interlocutory  proceedings  were  had  after  complaint  and  before 
answer,  but  as  no  question  is  raised  upon  them  they  are  not  stated. 

The  Lords  answered  by  a  general  denial.  The  case  was  sub- 
mitted to  the  court  for  trial,  which  resulted  in  a  finding  for  the  de- 
fendants. Motion  for  a  new  trial  overruled.  Exception.  Appeal 
to  the  General  Term,  where  the  judgment  was  affirmed,  from  which 
an  appeal  was  taken  to  this  court. 

The  only  error  assigned  here  is  in  affirming  the  judgment  at  the 
general  term.  The  evidence  is  before  us,  and  we  think  it  fairly 
proves  the  allegations  in  the  complaint. 

Was  the  appellant  entitled  to  the  dividend  declared  while  it  was 
optional  with  him  to  purchase  or  refuse  the  stock,  and  before  the 
purchase  was  complete  ?    This  is  the  sole  question  in  the  case. 

Where  a  stockholder  in  a  railroad  assigned  and  transferred  his 
stock  after  two  years'  interest  had  accrued,  which,  by  a  resolution 
of  the  company,  was  payable  annually,  and  had  been  carried  to  the 
account  of  the  stockholder,  it  was  held  that  the  interest  did  not 
pass  by  the  assignment  of  the  stock;  the  court  stating  the  rule  to 
be,  that  "  the  interest  follows  the  principal,  as  an  incident  to  it, 
so  long  as  it  remains  an  incident ;  but  when  it  is  separated  and  set 
apart  from  the  principal  by  actual  payment,  or  by  being  carried, 
when  due,  to  the  credit  of  the  owner  of  the  principal  in  his  account 
with  the  debtor,  and  this  in  pursuance  of  a  provision  in  the  con- 
tract creating  and  defining  the  principal  debt,  it  is  so  separated  and 
disjoined  from  the  principal  as  to  cease  to  be  an  incident  to,  and 
does  not  follow  it."  The  City  of  Ohio  v.  The  Cleveland,  etc.  R, 
Co.,  6  Ohio  St.  489.  And  in  the  case  of  Jones  v.  The  Terre  Haute 
and  Richmond  R.  Co.,  29  Barb.  353,  it  was  held,  that  "  where,  by 
a  resolution  of  the  board  of  directors,  a  dividend  is  made  to  the 
persons  then  holding  stock,  without  any  discrimination,  out  of  the 
surplus  earnings  of  the  corporation  for  a  given  period,  payable 
at  a  future  day,  all  who  are  stockholders  on  the  books  of  the  com- 
pany, at  the  time  the  dividend  is  declared,  are  entitled  to  share 
therein."  This  case  seems  to  us  as  being  remarkably  similar  to  the 
one  before  us.  It  has  also  been  held  that  the  purchaser  of  a  share 
of  stock  in  a  corporation  has  the  right  to  receive  all  future  divi- 
dends, from  whatever  source  the  profits  may  arise,  provided  he  re- 
main a  member  of  the  corporation  until  a  dividend  is  made. 
March  v.  The  Eastern  R.  Co.,  43  N.  H.  5x5. 
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The  same  rule  was  recently  held  in  England.  The  testatrix  was 
owner  of  certain  shares  in  the  South  Australian  Banking  Company. 
On  the  7th  day  of  June,  1865,  dividends  were  declared  by  the  com- 
pany, payable  on  the  15th  of  July,  1865,  and  on  the  isth  of  January 
1866.  On  the  31st  of  December,  1865,  the  testatrix  died,  having 
made  her  will,  devising  the  stock,  in  1863. 

The  question  arose  as  to  whether  the  dividend  due  on  the  15th 
of  January,  1866,  passed  to  the  devisee,  or  belonged  to  her  residuary 
estate. 

Sir  W.  Page  Wood,  V.  C,  said :  "As  soon  as  the  dividend  was 
declared,  although  payment,  for  convenience  of  the  company,  was 
postponed  until  the  following  January,  from  that  moment  the  testa- 
trix became  entitled  to  it,  although  she  could  not  have  then  recov- 
ered it,  and  it  would  have  passed  to  her  legatee  had  she  specifically 
bequeathed  it."    De  Gendre  v.  Kent,  4  Equity  Cases,  283. 

In  an  American  case,  still  later,  it  was  held  that  a  dividend  be- 
longs to  the  owner  of  the  stock,  at  the  time  the  dividend  is  actually 
declared,  and  that  dividends  made  to  the  stockholders  after  the 
death  of  a  testator  belong  to  the  widow  who  owns  the  stock,  but 
if  made  before,  although  payable  afterwards,  they  will  pass  by  the 
devise.    Brundage  v.  Brundage,  65  Barb.  397. 

In  support  of  .this  general  principle,  see,  also,  In  re  Foote,  22 
Pick.  299 ;  Clapp  v.  Astor,  2  Edwards  Ch.  379 ;  Phelps  v.  Farmer^ 
and  Mechanic?  Bank,  26  Conn.  269 ;  Hyatt  v.  Allen,  56  N.  Y.  553. 

From  the  authorities  and  upon  principle,  we  think,  the  rule  may 
be  deduced,  that  whoever  owns  the  stock  in  a  corporation  at  the 
I  time  a  dividend  is  declared  owns  the  dividend  also ;  and  a  sale  of 

;  the  stock  afterwards  will  not  carry  the  dividend  with  it,  though  it 

'  may  not  be  paid,  or  payable,  until  after  the  sale.    The  same  rule 

J  governs  in  the  sale  of  bonds  or  other  securities,  where  the  interest 

is  payable  at  stated  periods,  as  upon  coupon  bonds ;  but  when  the 
interest  is  accruing  from  day  to  day,  whatever  is  due  on 
the  bond  or  other  security  at  the  time  it  is  sold,  will  pass  with  it 
The  reason  of  the  distinction  is,  that  when  the  interest  accrues 
from  day  to  day,  it  is  divisible  and  payable  at  any  time ;  but  when 
the  interest  is  payable  at  stated  periods,  no  part  of  it  is  due  until 
the  period  arrives;  and  in  the  earnings  or  profits  of  stocks,  it  is 
impossible  to  know  what  amount  is  due  until  the  dividend  is 
declared. 

In  the  case  before  us,  Bright  did  not  become  the  owner  of  the 
stock  until  the  i6th  day  of  July,  1873.  Up  to  that  time  it  was  op- 
tional with  him  to  purchase  it  or  refuse  it.  The  Lords  would  have 
had  no  remedy  if  Bright  had  refused  the  stock,  and  Bright  would 
have  suffered  no  loss,  except  the  consideration  he  had  paid  for  the 
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option,  and  incurred  no  liability  whatever.  The  dividend  had  been 
declared  on  the  3d  day  of  July,  1873,  and  the  amount  fixed  by 
which  it  became  the  property  of  the  Lords  at  that  time,  although 
not  payable  until  the  ist  day  of  August  ensuing;  and  there  is 
nothing  in  the  complaint  to  inform  us  but  what  Bright  knew  all 
these  facts  at  the  time  he  completed  the  purchase  of  the  stock. 
At  least,  ordinary  business  diligence  would  have  informed  him  of 
the  facts,  if  he  did  not  actually  know  them,  and  then  he  could  have 
purchased  the  stock,  as  it  then  stood,  or  not,  at  his  option.  As  he 
has  not  averred  in  his  complaint  that  he  did  not  know  these  facts, 
and  could  not  have  ascertained  them  by  ordinary  business  diligence, 
he  must  be  held  to  have  known  them,  and  to  have  made  his  pur- 
chase accordingly. 
The  judgment  is  affirmed. 


McLouTH  V,   HUNT.^ 
154  New  York  Reports  179  (1897). 

Action  to  obtain  the  construction  of  a  will.  One  of  the  trustees 
thereunder  claimed  that  a  dividend  on  certain  stock  held  by  the 
estate,  declared  subsequent  to  the  death  of  the  testator  should  be 
treated  as  income  and  paid  to  the  cestuis  que  trust,  as  such:  the 
other  trustee  claimed  it  was  capital  and  as  such  should  be  held  to 
be  part  of  the  corpus  of  the  estate. 

O'Brien,  j.     *    *    * 

In  Riggs  v.  Cragg,  89  N.  Y.  479,  487,  it  was  said  by  Chief  Judge 
Andrews:  "The  right  to  stock  dividends,  as  between  tenant  for  life 
and  remainder-man,  has  not  been  considered  by  the  court  of  last 
resort  in  this  state.  The  decisions  upon  the  subject  in  other  states 
and  in  England  are  conflicting,  and  it  will  be  the  duty  of  this  court, 
when  occasion  arises,  to  seek  to  settle  the  question  upon  principle, 
and  establish  a  practical  rule  for  the  guidance  of  trustees  and  others, 
which  shall  be  just  and  equitable  as  between  the  beneficiaries  of  the 
two  estates."  This  statement,  with  respect  to  the  attitude  of  this 
court  upon  the  question,  was  doubtless  correct.  But  since  this  utter- 
ance was  made,  cases  have  been  decided  in  this  court  which  it  will 
be  found  exceedingly  difficult  to  reconcile  with  the  doctrine  of  the 
early  English  cases  and  those  of  Massachusetts.  In  re  Kernochan, 
104  N.  Y.  618;  In  re  Gerry,  103  N.  Y.  445,  451 ;  Monson  v.  N.  F. 
Sec,  and  Tr,  Co,,  140  N.  Y.  498;  In  re  Dewey,  153  N.  Y.  63. 

*  Facts  condensed. 
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In  so  far  as  this  court  has  touched  the  question  at  all  since  the 
decision  in  Riggs  v.  Cragg,  nothing  certainly  can  be  found  in  the 
cases  to  sustain  the  contention  of  the  appellant.  The  question  had, 
however,  been  passed  upon  in  the  Supreme  Court,  upon  full  consid- 
eration, and  the  doctrine  of  the  English  cases  and  those  of  Massa- 
chusetts had  been  repudiated.  Clarkson  v.  Clarkson,  i8  Barb.  646; 
Riggs  v.  Cragg,  26  Hun,  90;  Simpson  v.  Moore,  30  Barb.  637; 
Goldsmith  v.  Swift,  25  Hun,  201. 

The  same  may  be  said  with  respect  to  the  action  of  the  Supreme 
Court  of  Pennsylvania,  where  it  has  been  held  that  a  stock  dividend 
represented  income,  and  belonged  to  the  life  tenant.  Earp*s  Appeal, 
28  Pa.  St.  368 ;  Moss'  Appeal,  83  Pa.  St.  264.  In  the  latter  case  it 
was  said :  "  Where  a  corporation  having  actually  made  profits,  pro- 
ceeds to  distribute  such  profits  amongst  the  stockholders,  the  tenant 
for  life  would  be  entitled  to  receive  them,  and  this  without  regard 
to  the  form  of  the  transaction.  Equity,  which  disregards  form  and 
grasps  the  substance,  would  award  the  thing  distributed,  whether 
stocks  or  moneys,  to  whomsoever  was  entitled  to  the  profits."  The 
same  rule  was  declared  in  New  Jersey  and  New  Hampshire.  Van 
Doren  v.  Olden,  19  N.  J.  Eq.  176;  Lord  v.  Brooks,  52  N.  H.  72. 
There  are  other  cases  in  these  states  to  the  same  effect,  but  it  is 
not  necessary  to  refer  to  them.  It  is  sufficient  to  say  that  in  all  of 
them  the  court  refused  to  follow  what  is  called  the  English  and 
Massachusetts  doctrine,  for  reasons  that  are  stated  at  length,  and 
which  seem  to  be  of  great  if  not  convincing  force. 

There  are  three  very  recent  cases  where  the  whole  question  has 
been  carefully  examined  and  the  leading  authorities  critically  re- 
viewed by  the  highest  courts  in  other  states.  These  cases  are 
Hite  v.  Hite,  93  Ky.  257,  1892;  Thomas  v.  Gregg,  78  Md.  545, 
1894;  Pritchett  v.  Nashville  trust  Co.,  96  Tenn.  472,  1896.  In 
each  of  these  cases  the  court  was  entirely  unembarrassed  by  any 
previous  impressions  or  decisions.  The  question  was  new,  and  from 
the  conflict  of  authority  in  other  jurisdictions  the  courts,  with  ad- 
mirable judgment  and  discrimination,  proceeded  to  determine  the 
question  upon  principle.  It  was  held  in  each  case  that  stock  divi- 
dends, such  as  the  one  now  under  consideration,  represented  in- 
come, and  in  justice  and  equity  properly  belonged  to  the  life  tenant. 

The  reasoning  of  these  cases  seems  to  us  far  more  cogent  and 
persuasive  than  anything  to  be  found  in  the  cases  which  favor  the 
contrary  rule,  that  a  stock  dividend,  such  as  was  made  to  the  trus- 
tees in  this  case,  is  an  apportionment  of  capital  and  not  income.  It 
is  impossible  to  read  the  English  cases  without  being  impressed  with 
the  statement  of  the  judges,  so  often  repeated,  that  they  found 
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great  difficulty  in  formulating  any  principle  upon  which  the  de- 
cisions rested.  An  attempt  to  give  a  reason  for  the  rule  was  made 
in  one  of  the  more  recent  cases,  but  without  much  success.  Sproule 
V.  Bouch,  L,  R,,  29  Ch.  Div.  635,  638-653.  It  was  all  summed  up 
in  the  end  by  the  court  in  a  single  sentence :  ''  What  the  company 
says  is  income  shall  be  income,  and  what  it  says  is  capital  shall  be 
capital."  This  is  but  another  way  of  saying  that  whether  accumu- 
lated earnings  belong  to  the  life  tenant  or  the  remainder-man  de- 
pends upon  the  action  of  the  corporation,  and  that  the  property 
rights  of  such  parties  under  the  will  are  governed  by  the  mere  form 
of  capitalization;  that  the  majority  of  a  board  of  directors  may 
give  them  to  one  or  the  other  at  their  will.  While  such  a  rule  might 
have -the  merit  of  simplicity  and  convenience,  it  ought  not  to  de- 
termine the  property  rights  of  parties  interested  in  the  corporate 
property. 

That  a  testamentary  provision  of  this  character,  for  the  benefit  of 
both  the  life  tenant  and  the  remainder-man,  who  are  generally  the 
nearest  and  dearest  objects  of  the  testator's  bounty,  can  in  this  way 
be  voted  up  or  down,  increased  or  diminished,  as  the  corporation 
may  elect,  and  that  such  action  precludes  the  courts  from  looking 
into  the  real  nature  and  substance  of  the  transaction,  and  adjusting 
the  rights  of  the  parties  according  to  justice  and  equity,  is  a  propo- 
sition that  cannot  be  accepted.  The  mere  adoption  by  the  corpo- 
ration of  a  resolution  cannot  change  accumulated  earnings  into 
capital,  as  between  the  life  tenant  and  the  remainder-man. 

When  questions  arise  under  a  will  between  parties  standing  in 
such  relations  to  each  other,  with  respect  to  the  right  to  accumu- 
lated earnings  upon  capital  stock,  the  courts  must  determine  the 
questions  for  themselves  according  to  the  nature  and  substance  of 
the  thing  which  the  corporation  has  assumed  to  transfer  from  the 
one  to  the  other,  and  they  are  not  concluded  by  mere  names  or 
forms.  For  all  corporate  purposes  the  corporation  may  doubtless 
convert  earnings  into  capital,  when  such  power  is  conferred  by  its 
charter,  but  when  a  question  arises  between  life  tenants  and  re- 
mainder-men concerning  the  ownership  of  the  earnings  thus  con- 
verted the  action  of  the  corporation  will  not  conclude  the  courts. 

The  decision  of  the  learned  referee  in  awarding  the  stock  divi- 
dend to  the  life  tenants  as  earnings  or  income,  and  in  refusing  to 
charge  them  with  the  premium  upon  the  bonds,  or  that  part  of 
it  that  has  disappeared  by  the  lapse  of  time,  is  equitable  and  just, 
and,  we  think,  is  supported  by  reason  and  authority.     *     *     * 

Judgment  affirmed. 
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Jackson's  Administrators  v.  The  Newark  Plank  Road 

Company. 

31  New  Jersey  Law  Reports  277  (1865). 

The  Chief  Justice  (Beasl^y).  This  is  an  action  of  assumpsit. 
The  first  two  counts  of  the  declaration  are  special,  and,  in  sub- 
stance, are  identical ;  the  gravamen  of  each  consisting  of  the  follow- 
ing circumstances,  viz.,  that  the  plaintiff's  intestate  was  the  owner 
of  certain  shares  of  the  capital  stock  of  the  defendants,  for  which 
he  held  certificates;  that  thereby  he  became  a  stockholder  in  said 
corporation,  and  entitled  to  all  the  rights  of  a  shareholder  and  to  a 
participation  in  the  profits  of  said  corporation,  and  to  his  share  and 
full  proportion  of  all  profits  made  by  said  corporation,  and  of  the 
dividends  thereof  declared  or  made  among  the  shareholders;  and 
that  in  consideration  thereof  the  said  corporation  thereby  promised 
said  intestate  that  he  should  be  entitled  to  all  the  rights  of  a  share- 
holder therein,  and  that  he  should  receive  a  share  of  the  profits 
made  by  the  said  corporation,  and  of  the  dividends  thereof  declared 
among  the  shareholders,  in  proportion  to  the  number  of  shares  so 
held  by  him.  The  breach  assigned  is,  that  the  defendants  having 
made  large  profits,  to  wit,  five  per  centum  on  each  share  of  their 
capital  stock,  declared  a  dividend  thereof  to  each  of  their  share- 
holders, except  to  the  plaintiff's  intestate. 

As  the  demurrer  admits  these  facts  it  would  seem  to  follow,  as 
an  inevitable  conclusion,  that  the  plaintiffs  have  a  cause  of  action 
against  the  defendants,  and  that  the  only  question  to  be  considered 
is,  whether  it  is  enforcible  in  this  present  form  of  proceeding.  The 
suit  appears  to  be  one  of  the  first  impression,  but  this  circumstance 
is  of  no  importance  if  it  be  founded  in  correct  legal  principles. 

The  theory  upon  which  the  plaintiff's  case  rests  appears  to  be 
this :  A  person  holding,  as  owner,  the  stock  of  a  corporation,  be- 
comes thereby  entitled  to  a  proportionate  share  in  the  profits  of 
the  company,  and  that,  consequently,  a  duty  is  imposed,  by  law,  on 
the  body  corporate,  to  distribute  all  dividends  which,  from  time 
to  time,  may  be  declared,  ratably  on  all  its  capital  stock;  and  from 
this  duty,  it  is  said,  springs  the  implied  promise  stated  in  the 
declaration. 

I  am  unable  to  perceive  any  flaw  in  this  statement  of  principles, 
or  in  the  deduction  which  is  made  from  them.  It  is  clearly,  as  a 
general  thing,  the  duty  of  the  corporation  to  give  to  each  stock- 
holder an  equable  share  of  such  dividends  as  are  declared,  and  it 
has  been  an  established  doctrine  of  the  courts  that  most  of  the 
duties  imposed  upon  corporations  by  law  raise  implied  promises 
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which  will  sustain,  when  broken,  the  action  of  assumpsit  A  long 
line  of  well-considered  decisions  rests  upon  this  foundation.  It  is 
not  deemed  necessary  to  refer  to  them  in  detail ;  a  number  of  the 
most  important  will  be  found  collected  in  Angell  &  Ames  on  Cor- 
porations, 384. 

The  class  of  adjudications  which  bears  the  closest  analogy  in 
principle  to  the  case  now  considered,  is  that  which  relates  to  the 
remedy  on  the  refusal  of  the  corporation  to  transfer  stock  at  the 
request  of  the  owner.  As  long  ago  as  the  time  of  Lord  Mansfield, 
it  was  decided  that  a  special  action  of  assumpsit  was  the  remedy 
for  such  breach  of  duty.  Rex  v.  Bank  of  England,  Doug.  R.  525, 
and  the  same  rule  has  been  repeatedly  sanctioned  and  enforced  by 
the  courts  of  this  country.  Shipley  v.  Mechanic/  Bank,  10  Johns. 
484;  Angell  &  Ames  on  Corp.,  chapter  XVI.  And  upon  like 
grounds  in  Gray  v.  The  Portland  Bank,  3  Mass.  364,  it  was  held 
by  the  Supreme  Court  of  Massachusetts,  that  a  special  action  on 
the  case  would  lie  against  an  incorporated  company  for  a  refusal 
to  permit  one  of  its  stockholders  to  subscribe  for  a  fair  proportion 
of  certain  new  stock,  which  had  been  issued  by  the  corporation, 
with  a  view  to  increase  its  capital. 

It  will  be  perceived  that  in  each  of  these  cases  the  promise  sued 
on  was  implied  from  the  legal  duty  due  from  the  corporation  to  the 
stockholder,  growing  out  of  the  mere  relationship  between  them. 
It  is  one  of  the  obligations  of  a  corporation,  inherent  in  its  essen- 
tial nature,  to  permit,  at  the  request  of  the  holder,  a  transfer  of 
its  stock;  and  as  this  is  an  obligation  not  due  to  the  member  at 
large,  but  exclusively  owing  to  the  individual  stockholder,  it  was 
properly  held  that  the  law,  upon  its  ordinary  principles,  implied 
an  agreement  on  the  part  of  the  company  to  discharge  such  specific 
obligation.  But  the  right  to  transfer  stock  is  no  more  an  incident 
to  its  ownership  than  is  the  right  to  dividends  upon  it ;  and  the  duty 
of  the  company,  in  making  a  distribution  of  profits,  to  appropriate 
a  quota  to  each  share  of  stock,  is,  in  all  respects,  as  definite  and 
specific  as  is  the  duty  to  allow  a  transfer  of  stock  on  a  sale.  In 
neither  case  does  the  act  to  be  done  rest  in  the  discretion  of  the 
company,  and  in  both  of  them  the  duty  is  due,  not  to  the  members 
in  general,  but  to  each  separate  stockholder.  It  is  not  perceived 
how  these  two  classes  of  cases  are  to  be  discriminated.  If  a  suitable 
promise  can  be  deduced  from  the  absolute  and  specific  duty  to  allow 
stock  to  be  transferred,  so  must  the  same  result  follow  from  the 
absolute  and  specific  duty  to  set  off,  when  dividends  are  declared 
to  each  share  of  stock,  its  distributive  allotment.  It  appears  to  me 
that  the  general  rule,  distinguishing  between  that  class  of  duties 
42 
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which  give  rise  to  actionable  promises  by  implication  and  those 
which  do  not,  may  be  thus  stated:  that  in  all  cases  in  which  the- 
duty  is  definite  and  due  to  the  individual,  such  promise  will  be  im- 
plied; but  that,  on  the  other  hand,  when  such  duties  are  indefinite 
or  are  due  to  the  members  in  their  collective  capacity,  no  such  prom- 
ise can  be  inferred.  Thus,  as  an  illustration,  the  duty  to  declare  a 
dividend,  where  profits  are  in  hand,  is  one  of  the  indefinite  and  gen- 
eral character  alluded  to ;  it  is,  to  a  certain  extent,  discretionary  in 
its  nature,  and  it  is  due,  in  no  sense,  to  any  particular  member,  but 
to  the  community  of  members,  and  hence  there  is  no  promise  for  its 
performance  to  be  drawn  in  favor  of  the  separate  shareholder.  But 
after  a  dividend  is  declared,  the  right  to  the  profits  becomes  individ- 
ualized, and  the  duty  to  distribute,  in  certain  proportions,  which,  so 
far  from  being  arbitrary,  are  mere  matters  of  arithmetical  calcu- 
lation, becomes  attached  as  a  right  to  each  member  distributively; 
and  from  these  incidents  arises  the  promise  by  implication.  *  *  * 
Judgment  for  plaintiff. 


Derick  L.  Boardman  et  ah,  Executors,  etc..  Respondents,  v. 
The  Lake  Shore  &  Michigan  Southern  Railway  Co., 

Appellant. 

84  New  York  Reports  157  (1881). 

Miller,  J.  The  plaintiffs  seek  by  this  action  to  compel  the  de- 
fendant to  pay  dividends  of  ten  per  cent,  per  annum  from  June, 
1857,  to  February,  1863,  upon  certain  shares  of  stock  owned  by 
the  plaintiff's  testator,  which  were  issued  as  preferred  and  guar- 
anteed stock  by  The  Michigan  Southern  &  North  Indiana  Rail- 
road Co.,  in  the  year  1857.  The  issue  of  stock  amounted  to 
$3,000,000,  and  the  company  failed  to  pay  the  dividends  now 
sought  to  be  recovered.  The  defendant,  under  acts  of  consolida- 
tion passed  by  the  legislatures  of  the  states  through  which  the 
roads  ran,  assumed  the  debts  and  obligations  of  said  company. 
The  certificate  of  said  stock  issued  by  the  company  and  stated  as 
follows :  "  Said  stock  is  entitled  to  dividends  at  the  rate  of  ten 
per  cent,  per  annum,  payable  semiannually  in  New  York,  on  the 
1st  days  of  June  and  December  in  each  year,  out  of  the  net  earn- 
ings of  the  said  company ;  and  is  also  entitled  to  share  pro,  rata 
with  the  other  stock  of  the  company  in  any  excess  of  earnings 
over  ten  per  cent,  per  annum,  and  the  payment  of  dividends  a* 
aforesaid  is  hereby  guaranteed."  At  the  top  of  the  certificate 
after  the  designation  of  the  name  of  the  company,  the  number  of 
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scrip  and  the  number  of  shares,  was  inserted  the  words  "guaran- 
teed ten  per  cent,  stock."  None  of  the  dividends  provided  for 
was  paid  until  1863,  when  a  dividend  of  five  per  cent.,  out  of  the 
net  earnings  of  the  previous  six  months,  was  for  the  first  time 
declared,  and  no  payment  has  been  made  upon  the  arrears  of 
dividends  which  have  accumulated  upon  said  stock. 

Objections  were  made  upon  the  trial  to  the  introduction  of  the 
book  of  minutes  of  the  company,  containing  certain  resolutions 
of  the  directors  of  The  Michigan  Southern  &  Northern  Indiana 
Railroad  Co.,  which  authorized  the  issue  of  guaranteed  stock  of 
the   company  to   be   denominated   "construction   stock,"   and   the 
payment  of  dividends  upon  the  same  at  the  rate  of  ten  per  cent, 
per  annum.     The  objection  to  these  resolutions  and  proceedings 
is  based  mainly  upon  the  ground  that  all  proceedings  prior  to  the 
issuing  of  the  certificate  became  merged  in  the  same,  and  such 
certificate   became    the    contract    between    the   company    and   the 
stockholders,  which  could  not  be  varied  by  the  other  testimony. 
The  resolution  of  the  directors  declared  that  the  dividends  at  the 
rate  named  *"  shall  always  be  paid  upon  said  guaranteed  stock  out 
of  any  net  earnings  of  the  company,  before  any  portion  of  said 
net  earnings  shall  be  applied  to  the  payment  of  dividends  upon 
the  remaining  stock  of  the  company,"  and  the  book  of  minutes,, 
containing  this  and  other  proceedings  relating  to  the  matter,  was 
offered  in  evidence  for  the  purpose  of  showing  authority  for  the 
issue  of  the  stock  in  question.     Such  evidence  is  frequently  re- 
sorted to  in  cases  relating  to  the  power  to  create  preferred  or 
guaranteed    stock    or    the    right    to    receive    dividends    upon    the 
same.    Stevens  v.  South  Devon  R.  R,  Co,,  9  Hare,  313;  21  L.  J. 
Ch.  Rep.  N.  S.  816;  12  Eng.  L.  &  E.  229;  Sturge  v.  £.  U.  R,  R. 
Co.,  7  De  Gex,  McN.  &  G.  158;  31  Eng.  L.  &  Eq.  406;  Crawford 
V.  N.  E.  R.  R.  Co,,  3  Jur.  N.  S.,  part  i,  1093 ;  Henry  v.  G.  N.  R,  R. 
Co.,  id.  1 1 17,  1133;  Matthaur  v.  G.  N,  E.  R.  R.  Co.,  5  id.,  part  i, 
284 ;  Corey  v.  Londonderry  &  E.  R.  R.  Co.,  29  Beav.  263 ;  Har- 
rison V.  Mexican  R.  L.   Co.,  L.  R.    19  Eq.   Cas.  358;  Kent  v. 
Quicksilver  Mining  Co.,  78  N.  Y.  159.    In  the  case  last  cited  the 
charter,  by-laws  and  resolutions  of  stockholders,  and  other   evi- 
dence of  a  similar  character,  were  received  without  any  apparent 
objection,  and  are  referred  to  in  the  opinion  in  connection  with 
the  certificate.    The  stock  certificate,  altfiough  on  its  face  in  due 
form,  may  be  the  subject  of  inquiry  to  ascertain  whether  it  was 
fraudulently  issued.     Mechanics^  Bank  v.  A^.  Y.  &  N.  H.  R.  R. 
Co.,  13  N.  Y.  599.     In  fact,  the  certificate  of  itself  is  merely  evi- 
dence tending  to   show   the  ownership  of  the   shares.     Bates  v. 
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A.  &  K.  R.  R.  Co.,  49  Me.  491.  The  resolutions,  the  book  of 
minutes,  annual  reports  and  other  proceedings  were  competent, 
for  the  purpose  of  showing  the  real  character  of  the  transaction 
and  as  a  part  of  the  same. 

The  claim  of  the  defendant  is  that  the  certificate  of  itself  did 
not  give  a  preference,  and  that  the  guaranty  only  authorized  the 
xlividend  described  in  the  certificate  and  that  it  was  error  to  admit 
such  evidence  for  the  purpose  of  changing,  varying  or  interpret- 
ing the  contract.  We  think  that  the  whole  proceeding  relating  to 
the  issue  of  the  stock  may  be  taken  in  connection  as  constituting 
one  and  an  entire  transaction.  The  resolutions  were  competent 
evidence  to  show  authority  to  issue  the  stock;  the  proposal  and 
other  proceedings  to  carry  out  the  purpose  of  the  resolutions  and 
the  certificate  as  evidence  of  what  stock  was  actually  issued,  and 
in  part  the  terms  upon  which  it  was  issued.  Altogether  these 
papers  evince  what  the  intention  was.  Without  the  certificate  the 
shareholder  would  be  entitled  to  the  shares  which  had  been  paid 
for,  and  the  dividends  and  the  certificate  did  not  circumscribe  or 
limit  his  rights  in  this  respect,  but  render  them  more  definite  and 
specific.  We  think,  therefore,  that  the  evidence  objected  to  can- 
not be  considered  as  extrinsic  evidence  to  vary,  modify  or  explain 
the  written  contract,  or  any  uncertainty  or  ambiguity  relating  to 
such  contract.  We  are  referred  by  the  appellant's  counsel  to  sev- 
eral reported  cases  which  uphold  the  doctrine  that  where  there 
is  an  uncertainty,  of  meaning  upon  the  face  of  the  contract,  owing 
to  its  wording,  and  not  to  any  collateral  circumstances,  other  evi- 
dence is  not  competent.  Miller  v.  Travers,  8  Bing.  244;  Sander- 
son V.  Piper,  5  Bing.  N.  C.  425 ;  Reed  v.  Proprietor  of  Locks,  8 
How.  U.  S.  274;  Sargent  v.  Adams,  3  Gray,  72.  These  decisions 
relate  to  the  construction  of  a  particular  instrument  alone,  and  not 
to  a  case  where  Stock  is  issued  by  a  corporate  body,  and  the  cir- 
cumstances, as  well  as  the  nature  of  the  contract,  and  the  acts  and 
proceedings  connected  with  such  issue,  are  to  be  taken  into  con-^ 
sideration.    The  cases  cited,  therefore,  are  not  analogous. 

Assuming,  however,  that  any  doubt  may  arise  as  to  the  com- 
petency of  the  evidence,  we  are  of  opinion  that,  from  the  language 
of  the  certificate  and  the  guaranty,  the  plaintiffs  were  entitled  to 
the  dividends.  By  the  certificate  alone  the  intestate  was  entitled 
to  dividends  at  the  rate  of  ten  per  cent,  per  annum,  payable  semi- 
annually out  of  the  net  earnings  of  the  company,  and  it  is  agreed 
by  the  guaranty  that  these  dividends  shall  be  paid  as  provided. 
The  contract  is  explicit  as  to  the  amount  and  the  source  out  of 
which  the  dividends  shall  be  paid,  and  the  times  when  pa}^blc 
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annually  are  also  designated.  The  design,  evidently,  was  that  the 
stockholders  should  realize  ten  per  cent,  each  year,  payable  semi- 
annually upon  the  investment  actually  made.  As  they  were  en- 
titled to  receive  such  dividends  from  the  net  earnings  and  to  have 
ten  per  cent,  upon  the  investment,  and  this  was  absolutely  guaran- 
teed, it  necessarily  follows  that  in  the  event  that  such  earnings 
should  not  reach  that  amount  or  at  any  time  failed,  the  dividends 
must  afterward  be  paid  from  the  net  earnings  when  earned  and 
received  by  the  company.  The  reasonable  and  fair  interpreta- 
tion of  the  contract  is,  that  the  dividends  were  not  only  to  be  pre- 
ferred, but,  being  guaranteed,  were  cumulative  and  a  specific 
charge  upon  the  accruing  profits  to  be  paid  as  arrears,  before 
any  other  dividends  were  divided  upon  the  common  stock.  The 
doctrine  that  preference  shareholders  are  entitled  to  be  first  paid 
the  amount  of  dividends  guaranteed,  and  of  all  arrears  of  divi- 
dends or  interest,  before  the  other  shareholders  are  entitled  to  re- 
ceive anything,  and  although  they  can  receive  no  profits  where 
none  are  earned,  yet  as  soon  as  there  are  any  profits  to  divide 
they  are  entitled  to  the  same,  is  fully  supported  by  authority. 
In  Henry  v.  G,  N,  R.  R.  Co.,  3  Jurist,  N.  S.,  part  i,  11 17,  af- 
firmed upon  appeal,  reported  in  3  Jurist,  1133,  the  right  of  prefer- 
ence rather  than  that  of  guaranteed  stockholders  to  dividends  in 
arrears  was  involved,  and  it  was  held  by  the  Vice-Qiancellor  that 
the  company  had  no  right  to  declare  a  dividend  so  as  to  affect  the 
right  of  preference  stockholders,  and  that  they  were  entitled  to 
their  full  dividend  for  the  period  which  had  elapsed  since  the  last 
payment  of  dividend,  before  the  ordinary  stockholder  can  take 
any  dividend  whatever.  Upon  appeal  the  decision  was  affirmed, 
and  it  was  held  that  preference  shareholders  had  a  right  to  divi- 
dends at  the  stipulated  rate  chargeable  exclusively  as  profits,  and 
payable  before  anything  is  divided  among  the  common  share- 
holders. Cranworth,  L.  Ch.,  says:  "That  if,  on  the  declaration 
of  a  dividend,  the  fund  to  be  divided  should  be  insufficient  to 
satisfy  the  claims  of  the  shareholders  entitled  to  preference,  those 
shareholders  will  be  entitled  to  be  paid  in  full  out  of  all  subsequent 
dividends  before  the  ordinary  shareholders  can  receive  anything." 
In  the  case  last  cited  there  were  four  classes  of  preferred  stock, 
and  the  same  principle  is  involved  as  arises  in  the  case  at  bar. 
In  Crawford  v.  N.  E,  R.  R.  Co.,  3  Jurist,  N.  S.,  part  r,  1093,  Pref- 
erence dividends  were  held  to  be  a  charge  upon  the  profits  of  the 
company  for  all  time,  to  the  extent  of  the  preference  dividend  held 
out  as  payable  on  the  preference  shares.  The  condition  here  was, 
that  the  preference  shares  should  be  entitled  to  a  certain  rate  per 
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annum  for  the  periods  named,  and  in  part  in  perpetuity  there- 
after on  the  amount  actually  paid  in.  It  was  said  that  the  words 
"  interest "  and  "  dividends "  should  be  treated  as  synonymous. 
See,  also,  Sturge  v.  E,  N.  R.  R.  Co,,  31  Eng.  L.  &  Eq.  406,  which 
decides  that  the  holders  of  preference  shares  are  entitled  to  be 
paid  the  amount  of  arrears  out  of  any  money  belonging  to  the 
company  applicable  to  such  payment,  before  any  payment  shall 
be  made  by  the  company  to  the  ordinary  shareholders  in  respect 
to  dividends  or  interest.  It  is  claimed  that  in  the  last  two  cases 
it  was  held  that  the  preference  dividends  were  a  charge,  because 
the  contract  was  not  for  the  payment  of  dividends  at  fixed  times, 
but  because  the  dividends  were  payable  out  of  the  revenues  of 
the  company  at  any  time;  but  we  think  that  those  decisions  were 
not  made  upon  any  such  ground,  but  upon  the  principle  that  pref- 
erence dividends  must  be  paid  before  any  others,  which  is  well 
established  and  supported  by  the  cases  cited,  as  well  as  numerous 
other  authorities.  See  Lindley  on  Part,  4th  ed.,  796,  798;  Ste- 
vens V.  South  Devon  R.  R.  Co,,  9  Hare,  313;  12  Eng.  L.  &  Eq. 
229;  Matthews  v.  G.  N.  R.  R.  Co,,  5  Jurist,  N.  S.,  part  i,  284: 
Corey  v.  L.  &  E.  R.  R.  Co,,  29  Beav.  263;  Harrison  v.  Mexican 
R,  R,  Co,,  19  Eq.  Cas.  358. 

Even  if  there  was  a  variation,  as  claimed,  we  are  unable  to  per- 
ceive how  this  can  make  any  difference;  for,  as  we  have  seen,  the 
stock  being  both  preferred  and  guaranteed,  the  inference  to  be 
drawn  from  the  nature  of  the  obligation  is  certainly  very  strong 
upon  the  certificate  itself,  and,  we  may  add,  conclusive  that  a  specific 
sum  should  be  paid  as  dividends  out  of  the  net  earnings  every  year, 
and  if  there  were  none,  as  soon  as  received,  as  was  the  evident 
design  of  the  issue  of  stock. 

The  position  of  the  defendant's  counsel,  that  the  clauses  in  the 
certificate  as  to  the  net  earnings  and  the  time  when  the  dividends 
are  to  be  paid  limit  the  contract,  and  that  the  holder  is  only  entitled 
to  dividends  out  of  the  net  earnings,  if  there  are  any  at  the  times 
specified  for  the  payment  of  the  dividends,  and  if  not,  he  is  not 
entitled  to  any,  therefore,  would  be  adverse  to  the  obvious  design 
.  of  the  company  in  the  issue  of  the  preferred  stock,  and  cannot,  we 
think,  be  maintained.  The  statement  of  the  days  when  the  dividends 
shall  be  payable  was  not  the  essence  of  the  contract,  but  merely  the 
designation  of  times  when  the  owner  had  the  right  to  receive  the 
dividend.  The  substance  and  effect  of  the  language  employed  is 
that  these  dividends  should  be  paid  out  of  the  net  earnings  at  a 
certain  rate  per  annum,  and  the  times  designated  for  such  payment 
were  merely  named  to  carry  out  the  purpose  of  paying  annual  divi- 


SEC.  VII.]  Shareholder's  Right  to  Dividends.  663 

dends.  If  no  times  had  been  designated,  the  right  to  the  dividends 
would  have  been  clear  and  unquestionable  out  of  the  net  proceeds^ 
within  the  cases  relied  upon  by  the  respondent's  counsel,  and  it 
does  not  affect,  impair  or  destroy  that  right,  because  the 
Jays  were  especially  enumerated.  The  guaranty  in  the  certificate 
is  also  entitled  to  great  weight  in  the  interpretation  of  the  contract, 
and  may  fairly  be  construed  as  an  agreement  that  the  dividends  shall 
be  paid  out  of  the  net  earnings  which  are  made  chargeable,  and  the 
guaranty  is  an  engagement  that  they  shall  be  applied  for  a  particular 
purpose,  in  preference  to  or  priority  over  common  and  less  favored 
stockholders.  Williston  v.  M.  5*.  &  N.  L  R.  R.  Co,,  13  Allen,  404. 
We  think  it  is  quite  obvious  that  the  rights  of  the  plaintiffs  do  not 
rest  upon  the  certificate  alone,  and  the  resolution  cited  must  be  con- 
sidered as  a  part  of  the  arrangement,  and  having  this  in  view,  it 
is  beyond  any  question  that  the  preferred  stockholder  was  entitled 
to  dividends  out  of  any  net  earnings  of  the  company  before  the 
payment  of  dividends  to  the  common  stockholder. 

The  finding  that  the  shares  of  stock  upon  which  the  plaintiffs 
sue  were  a  portion  of  the  three  million  issue  of  1857,  upon  which 
no  dividends  had  been  paid,  is,  we  think,  supported  by  the  testimony. 
The  judge  found  that  the  certificate  was  the  only  proof  of  plaintiff's 
ownership  of  a  title  to  the  stock,  and  there  was  no  proof  of  the 
circumstances  under  which  the  plaintiff  became  owner,  except  the 
-certificate  from  whence  he  derived  title.  The  plaintiff  proved  that 
he  held  a  certificate  of  the  stock ;  that  dividends  were  not  paid,  and 
as  the  certificate  shows  that  the  stock  was  to  pay  a  dividend  of 
ten  per  cent.,  and  there  is  no  proof  of  any  other  stock  of  this 
description,  every  presumption  is  favorable  to  the  theory  that  the 
stock  was  a  part  of  the  three  million,  and  that  the  plaintiff  was  the 
lawful  owner  of  the  same. 

There  is,  we  think,  no  valid  ground  for  the  position  of  the  counsel 
for  the  appellant,  that  the  court  erred  in  giving  the  plaintiffs  judg- 
ment for  the  amount  of  dividends  unpaid  during  the  intervening 
period  from  1857  to  1863,  in  view  of  the  fact  that  the  plaintiffs' 
testator  did  not  become  owner  of  the  stock  until  1862,  and  the 
findings  upon  which  the  judgment  was  based.  The  rule  is,  no 
doubt,  that  a  shareholder  in  a  corporation  has  no  legal  title  to  the 
property  or  profits  of  the  corporation  until  a  division  is  made  or 
a  dividend  declared.  When  this  is  done,  the  dividend  belongs  to 
the  owner  of  the  share  at  the  time,  and  until  the  dividend  is  de- 
clared it  is  a  portion  of  the  assets  of  the  corporation,  and  an  assign- 
ment of  the  stock  carries  with  it  its  proportionate  share  of  such 
assets,  which  necessarily  include  as  an  incident  all  undeclared  divi- 
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dends.    These  are  the  subject  of  assignment,  and  pass  with  the 
transfer  of  the  stock  as  a  portion  of  the  capital  of  the  company. 
Hyatt  V.  Allen,  56  N.  Y.  553.     It  follows  that  upon  the  transfer  of 
the  stock  of  the  plaintiffs*  testator  to  him,  the  assignment  carried 
with  it  all  right  to  the  earnings  or  profits  or  claims  to  dividends, 
which  ordinarily  and  lawfully  was  embraced  within  the  scope  of 
such  a  transfer,  unless  the  facts  accompanying  the  transfer  render 
the  case  at  bar  an  exceptional  one  and  not  within  the  general  rule. 
Such  is  urged  to  be  the  fact  by  the  appellant's  counsel,  and  it  is 
insisted  that  the  company  made  a  contract  to  pay  certain  dividends 
upon  a  contingency,  which  was  the  acquisition  of  net  earnings  by 
the  company,  and  the  right  only  becomes  complete  upon  the  happen- 
ing of  such  contingency,  and  that  the  holder  of  the  stock  with  whom 
the  contract  was  made  would  become  a  creditor  upon  the  acquisition 
of  such  net  earnings,  and  that  the  plaintiffs  cannot  claim  these 
dividends  in  their  capacity  as  stockholders,  for  they  have  never 
been  declared,  but  only  in  the  capacity  of  one  who  has  made  a 
contract  with  a  corporate  body.    We  are  unable  to  perceive  the 
force  of  this  position,  for  conceding  that  the  right  of  the  plaintiffs 
depends  upon  a  contract,  that  contract  is  connected  with,  relates  to 
and  constitutes  an  integral  part  of  the  plaintiffs'  right  as  a  stock- 
holder.    It  cannot  be  separated  from  the  rights  accruing  by  virtue 
of  the  stock  which  the  plaintiffs  hold;  and  being  thus  a  part  and 
parcel  of  the  same,  it  passes  with  the  transfer  as  one  of  its  incidents, 
and  as  composing  an  essential  element  thereof.    A  sale  or  assign- 
ment of  the  stock  transferred,  by  the  operation  of  law,  all  benefits 
to  be  derived  from  the  same,  and  all  profits,  income  or  dividends 
or  right  to  dividends   by  contract,  which   formed   a   constituent, 
valuable  and  an  inseparable  portion  of  the  stock.    When  the  con- 
tingency happened  specified  in  the  contract,  the  right  to  dividends 
became  fixed,  and  existed  independent  of  any  act  of  the  corporation 
or  its  officers.     It  became  absolute  and  perfect  in  the  stockholder 
without  a  declaration  to  that  effect,  and  passed  as  an  incident  of 
the  stock  upon  the  transfer. 

The  dividends  were  not  a  chose  in  action  arising  from  the  con- 
tract, which  could  only  be  derived  by  a  separate  assignment,  and 
no  such  instrument  was  required  to  convey  or  transfer  a  right  to 
the  same.  Although  usually  there  is  no  special  contract  of  the 
company  with  the  holders  of  stock  to  declare  dividends,  yet  that 
does  not  alter  or  change  the  effect  of  the  contract  by  which  the 
plaintiffs  hold  their  stock  and  become  entitled  to  dividends  thereon; 
for  in  both  cases  the  dividends  follow  the  stock  itself  and  belong 
to  the  owner.     Wfe  think  it  cannot  be  maintained,  upon  any  sound 
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principle,  that  the  contract  for  the  payment  of  dividends  continues 
to  each  stockholder  only  during  the  time  he  holds  the  stock  and 
accrues  only  to  his  benefit  during  that  period,  and  that  a  separate 
and  distinct  assignment  of  the  dividends  was  essential  in  order  to 
confer  title  upon  the  owner.  Such  a  conclusion  is  adverse  to  the 
general  rule  which  is  upheld  by  authority,  that  a  transfer  of  slock 
of  a  corporation  carries  with  it  to  the  transferee  its  proportionate 
share  of  the  assets  of  the  company,  including  dividends  which  have 
not  been  declared,  and  all  the  incidents  and  advantages  which 
appertain  to  the  rights  of  a  shareholder.  The  case  of  Hill  v.  The 
Newitchawanic  Co,,  8  Hun,  459,  affirmed  in  this  court  in  71  N.  Y. 
S93>  on  appeal,  which  is  relied  upon  by  the  appellant's  counsel,  is 
not  analogous,  as  the  dividends  of  previous  earnings  had  virtually 
been  declared  before  the  sale,  although  the  time  of  payment  was 
not  fixed,  but  was  left  discretionary  with  the  agent.  A  distinction 
is  recognized  in  the  opinion  between  a  dividend  already  declared, 
payable  at  a  future  day,  and  a  division  of  future  earnings;  and  it 
was  properly  held  that  the  former  owner,  and  not  the  purchaser, 
was  entitled  to  the  dividend. 

We  think  there  was  no  error  in  the  judgment  of  the  trial  court 
because  it  decrees  specific  performance  and  grants  equitable  relief. 
The  cause  of  action  is  of  an  equitable  character,  and  the  remedy 
demanded  cannot  be  obtained  by  an  action  at  law.  It  is  not  to 
recover  the  dividends  alone,  but  to  compel  the  defendant  to  do 
what  is  necessary  and  proper  for  the  specific  performance  of  the 
contract  and  agreement  entered  into  by  the  Michigan  Southern  & 
Northern  Indiana  Railroad  Co.,  in  reference  to  the  guaranteed  or 
construction  stock  issued  by  it.  The  plaintiffs  pray  that  an  account 
be  taken,  that  the  defendant  be  compelled  specifically  to  perform 
the  agreement  and  enjoined  from  declaring  or  paying  any  dividends 
upon  the  common  or  unpreferred  stock  of  the  corporation,  until  the 
holders  of  the  guaranteed  or  construction  stock  are  all  paid.  With- 
out some  action  of  the  officers  of  the  corporation,  there  is  no  power 
to  pay  the  dividends ;  and  as  they  are  to  be  paid  out  of  the  net  earn- 
ings, this  cannot  be  attained  in  any  other  manner. 

The  English  cases  already  cited,  supra,  where  the  Court  of 
Chancery  interfered  to  restrain  the  payment  of  dividends  to  share- 
holders of  a  lower  class  until  the  arrears  due  those  of  a  higher 
were  paid,  were  all  equitable  actions.  In  the  only  case  excepted 
from  this  general  rule,  the  right  to  recovery  depended  upon  an  act 
of  Parliament,  and  there  had  been  an  appropriation  of  the  money. 
Coey  v.  Belfdst  &  County  Down  R.  R,  Co,,  2  Irish,  C.  L.  S.  112. 

While,  as   a  general   rule,  courts   of   equity  will   not   exercise 
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visitorial  powers  over  corporations,  and  its  officers  are  the  sole 
judges  as  to  the  propriety  of  declaring  dividends,  and  in  this  respect 
the  court  will  not  interfere  with  a  proper  exercise  of  their  dis- 
cretion, yet  where  the  right  to  the  dividend  is  clear  and  fixed  by 
the  contract,  and  requires  the  directors  to  take  action  before  it  can 
be  asserted  by  a  suit  at  law,  and  a  restraint  by  injunction  is  essential 
to  maintain  the  right  of  the  stockholder,  the»interposition  of  a  court 
of  equity  is  a  proper  exercise  of  its  power  and  should  be  upheld. 
In  such  a  case  the  remedy  at  law  is  inadequate,  and  a  court  of  equity 
alone  can  grant  the  proper  relief.  In  regard  to  the  controversy 
involved  in  this  action,  it  is  apparent  that  it  is  not  one  of  legal  cog- 
nizance, and  a  perfect  remedy  can  only  be  obtained  by  an  equitable 
action.  The  judgment  here  requires  a  specific  performance  of  the 
contract,  and  such  relief  could  not  be  obtained  by  an  action  to  re- 
cover the  dividends. 

The  claim  that  the  plaintiffs  have  been  guilty  of  negligence  and 
laches  in  asserting  their  right,  and  have  so  long  acquiesced  in  the 
manner  of  distributing  the  funds  and  property  of  the  company  that 
it  is  too  late  to  complain,  and  that  the  doctrine  of  an  estoppel  in  pais 
applies,  demands  serious  consideration.    The  question  is,  whether 
the  delay  in  bringing  the  action  precludes  a  recovery,  under  the 
circumstances  presented.     The  defendant's  obligation  arises  upon  a 
contract,  and  the  right  to  the  dividends  became  fixed  thereby,  the 
same  as  the  payment  of  any  other  demand  which  is  provided  for 
by  the  terms  of  an  agreement.     The  failure  to  pay  makes  the  right 
of  action  perfect  and  under  ordinary  circumstances  this  can  only 
be  defeated  by  the  Statute  of  Limitations.     But  was  there  such  an 
acquiescence  in  the  acts  of  the  defendant,  such  laches  and  failure 
to  proceed  and  claim  the  dividends  by  the  plaintiffs  or  their  testator, 
as  in  any  way  operated  upon  or  induced  the  defendant  to  act 
differently  from  what  it  otherwise  would  have  done,  or  as  injured 
or  affected  its  interests?    The  principle  applicable  to  such  case  is 
laid  down  by  Lord  Denman,  in  Packard  v.  Sear's,  6  Ad.  &  EL  474, 
as  follows :   "  The  rule  of  law  is  clear  that  where  one,  by  his  words 
or  conduct,  wilfully  causes  another  to  believe  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act  on  that  belief  so  as 
to  alter  his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time."     Nor  is  it  essential  to  an  equitable  estoppel  that 
the  party  should  design  to  mislead,  and  it  is  sufficient  -if  his  acts 
were  calculated  to  mislead  and  have  misled  another  acting  upon  ;t 
in  good   faith  and  exercising  reasonable  care.    Manuf,  Bank  v, 
Hazsard,  30  N.  Y.  226.    Within  the  rule  stated,  can  it  be  said  that 
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the  defendant  was  misled  by  the  conduct  of  the  plaintiffs,  and  that 
thereby  it  was  induced  to  act  differently  than  it  otherwise  would 
have  done,  or  to  change  its  former  position?  A  recurrence  to  the 
facts  disclosed  upon  the  trial  evinces  that  the  action  of  the  defendant 
was  not  based  at  all  upon  the  apparent  acquiescence  of  the  plaintiffs 
in  its  neglect  to  pay  the  dividends.  It  appears  that  there  has  been, 
ever  since  the  expiration  of  the  time  when  the  dividends  were  due, 
an  active  and  continuous  litigation,  and  a  sharp  controversy  in  the 
courts  with  other  parties  against  the  old  corporation  and  the  de- 
fendant, by  stockholders  who  are  similarly  situated  with  the 
plaintiffs,  to  recover  dividends  upon  the  preferred  stock.  Some  of 
the  annual  reports  introduced  in  evidence  upon  the  trial  contain 
references  to  the  pendency  of  these  actions  for  the  arrears  of  divi- 
dends, and  show  clearly  and  beyond  any  controversy  that  the  de- 
fendant was  well  advised  and  had  full  knowledge  of  the  claim  of 
the  preferred  stockholders.  The  pleadings,  affidavit  for  injunction, 
and  the  injunction  issued  in  one  of  the  suits  brought,  in  which  the 
defendant  was  restrained  from  receiving  funds  from  the  old  corpo- 
ration and  otherwise  enjoined,  which  was  also  proved,  show  con- 
clusively the  existence  of  these  litigations  and  bring  the  knowledge 
of  the  same  directly  to  the  defendant's  officers.  The  defendant 
necessarily  was  acquainted  with  the  character  of  the  litigation,  with 
the  questions  involved  and  the  claim  of  the  preferred  stockholders 
to  the  dividends,  and  in  the  face  of  these  facts,  with  full  notice  of 
the  nature  of  the  claim,  has  no  ground  for  insisting  that  it  would 
have  acted  otherwise  if  the  plaintiffs  had  sued  at  an  early  day.  It 
was  not  required  that  each  particular  stockholder  should  sue  for 
.his  share  of  the  dividends  to  preclude  the  defendant  from  claiming 
an  acquiescence  and  estoppel;  and  it  is  quite  sufficient  that  it  was 
advised  of  the  character  of  the  claim  of  the  respective  stockholders. 
The  plaintiffs  and  other  stockholders  were  entirely  justified  in 
awaiting  the  result  of  suits  pending  without  incurring  the  hazard  of 
losing  their  rights  on  account  of  the  lateness  of  their  demand.  A 
right  of  action  existed  in  favor  of  the  stockholders  against  the 
corporation,  which  continues  against  the  defendant,  who  has 
assumed  and  is  bound  to  pay  its  debts  and  obligations,  which  right 
has  not  been  lost  by  delay,  acquiescence  or  laches.  The  defendant 
has  in  fact  acted  without  regard  to  these  stockholders'  interests  and 
diverted  funds  to  which  the  plaintiffs  were  entitled,  with  full 
knowledge  of  the  facts  and  without  being  misled  or  deceived  by 
any  misconduct  or  any  want  of  action  on  their  part.  The  doctrine 
of  estoppel  or  of  acquiescence  has  no  application  in  such  a  case, 
and  cannot  be  invoked  to  aid  the  defendant.     The  elements  of  an 
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estoppel  are  wanting,  as  there  has  been  no  mistake  or  misleading;, 
nor  any  injury  arising  from  the  delay  in  bringing  an  action.  It  can- 
not be  urged  upon  any  valid  ground  that  the  conduct  of  the  de- 
fendant in  reference  to  these  dividends  was  in  any  respect  influenced 
or  affected  by  the  plaintiffs'  delay  to  sue,  or  that  it  labored  under 
any  misapprehension,  or  was  ignorant  of  or  had  not  complete  knowl- 
edge of  the  nature  of  the  plaintiffs'  claim. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo  and  Andrews,  JJ.,  taking  no  part 

Judgment  affirmed.* 


(f)  Right  to  Participate  in  Issue  of  New  Stock. 

DousMAN  V,  Wisconsin  and  Lake  Superior,  Etc.,  Company.* 

40  Wisconsin  Reports  418  (1876). 

The  original  capital  stock  of  the  defendant  company  consisted 
of  131  shares  of  $500  each,  of  which  the  plaintiff  owned  seven. 
The  company  increased  the  stock  to  1,000  shares,  of  which  655 
were  to  be  issued  to  the  shareholders,  and  345  reserved  for  other 
purposes.  The  plaintiff's  shares  were  fully  paid  for,  while,  with 
one  exception,  all  the  others  were  only  half  paid  for.  The  company 
allowed  the  plaintiff  the  same  proportion  of  the  new  issue  as  was 
given  all  the  other  shareholders,  five  shares  fully  paid  for  one  share 
of  the  old.  Plaintiff  asks  that  he  be  allowed  shares  in  proportion 
to  the  amount  paid  by  him,  or  that  half  of  those  issued  to  share- 
holders of  half-paid  stock  be  cancelled.  The  distribution  was  en- 
joined by  the  lower  court  unless  the  issue  of  new  shares  was  niade 
in  accordance  with  the  plaintiff's  demands. 

Ryan,  C.  J.  I.  The  injury  which  the  respondent,  as  a  share- 
holder of  the  appellant,  sets  up  in  his  complaint,  is  one  peculiar  and 
personal  to  himself,  not  common  to  other  shareholders,  alleged  to 
have  been  committed  by  the  board  of  directors,  as  the  governing 
body  of  the  corporation;  that  is,  by  the  corporation  itself.    Clearly 

*A  motion  for  a  reargument  in  these  cases  was  made  and  was  founded 
upon  the  ground  that  the  appellant's  counsel  omitted  to  discuss  the  question 
as  to  the  legality  of  allowing  interest  upon  the  dividends,  and  that  several 
decisions  and  authorities  upon  that  question  were  not  cited  upon  the  brief 
of  the  appellant's  counsel  and  the  attention  of  the  court  was  not  drawn  to 
the  same.    Motion  denied. 

'  Facts  condensed. 
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his  remedy  is  against  the  corporation.  Probably  he  might  have 
maintained  an  action  at  law  against  it.  Gray  v.  Portland  Bank,  3 
Mass.  364.  But  the  effect  of  such  an  action  would  be  to  convert 
part  of  his  interest  as  a  shareholder  into  a  judgment  for  damages ; 
in  other  words,  to  sell  a  portion  of  his  stock  to  the  corporation. 
That  he  is  not  obliged  to  do.  He  has  a  right  to  maintain  his  pro- 
portionate interest  in  the  corporation,  certainly  as  long  as  there 
is  sufficient  stock  remaining  undisposed  of  by  the  corporation. 
Trading  corporations  of  the  character  of  the  appellant  have  been 
likened  to  partnerships,  and  the  remedies  of  stockholders  to  those 
of  partners,  by  very  high  authority.  Gray  v.  Portland  Bank,  supra: 
Robinsan  v.  Smith,  3  Paige  222 ;  Adley  v.  Whitstable  Co.,  Vj  Vesey 
315.  And  equity  has  always  afforded  a  remedy  to  a  stockholder, 
in  such  a  case  as  this,  by  injunction,  account,  or  other  appropriate 
decree.  Adley  v,  Whitstable  Co,,  supra.  This  principle  has  been 
repeatedly  recognized  in  liiis  court,  as  in  Putnam  v.  Sweet,  2  Pin. 
302;  Nazro  v.  Ins,  Co,,  14  Wis.  319. 

Such  a  case  is  clearly  distinguishable  from  suits  by  stockholders 
in  the  right  of  the  corporation,  founded  on  wrongs  against  the 
corporation.  In  that  class  of  cases,  as  the  authorities  cited  by  the 
appellant  show,  the  right  of  suit  is  primarily  in  the  corporation 
itself;  and  stockholders  take  the  right,  in  lieu  of  the  corporation, 
only  upon  refusal  of  the  governing  body  of  the  corporation  to  sue. 

Here  the  wrong  complained  of  is  by  the  corporation,  not  against 
it.  The  right  is  against  it,  not  against  individual  directors.  The 
judgment,  to  be  effectual,  must  be  against  the  corporation  itself; 
not  against  the  directors  personally,  who  may  be  changed  from  time 
to  time.  And  even  where  a  suit  would  lie  by  a  corporation  against 
its  governing  body  for  wrongs  done  against  it  by  the  governing 
body,  it  is  sufficiently  manifest  that  a  demand  upon  the  governing 
body  to  bring  the  suit  would  be  nugatory. 

II.  If  there  are  other  shareholders  in  like  condition  as  the  respond- 
ent, their  right  and  his  are  several ;  they  may  bring  their  separate 
suits,  or  they  may  submit  to  the  wrong  at  their  several  pleasure. 
The  respondent  has  no  right  to  represent  them.  The  c^se  is  entirely 
distinguishable  from  a  wrong  done  by  the  governing  body  common 
to  all  the  stockholders.    *    *    * 

Affirmed. 
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William  E.  D.  Stokes,  Appellant,  v.  Continental  Trust  Co.^ 

Respondent.^ 

186  New  York  Reports  285  (1906). 

Appeal  from  an  order  of  the  Appellate  Division  (First  Dept) 
reversing  a  judgment  of  the  court  at  Special  Term  in  favor  of  the 
plaintiff. 

The  defendant  is  a  domestic  banking  corporation  in  the  city  of 
New  York,  organized  in  1890,  with  a  capital  stock  of  $500,000, 
consisting  of  5,000  shares  of  the  par  value  of  $100  each.    The 
plaintiff  was  one  of  the  original  shareholders,  and  now  holds  221 
shares.     In    January,    1902,    the    company    had    a    surplus    of 
$1,048,450.94,  which  made  the  book  value  of  each  share  at  that 
time  $309.69  per  share.     In  January,  1902,  the  stockholders  at  a 
special  meeting  duly  called  resolved  to  increase  th6  capital  stock  to 
$1,000,000,  by  a  vote  of  4,197  shares,  being  all  that  were  cast.    This 
was  done  under  an  offer  upon  the  part  of  Blair  &  Co.  to  take  the 
additional   stock  at  $450  per  share.    Upon  the  adoption  of  the 
above  resolution,  the  plaintiff  thereupon  demanded  from  the  de- 
fendant the  right  to  subscribe  for  221  shares  of  the  new  stock  at 
par,  and  offered  to  pay  immediately  for  the  same,  which  demand 
was  refused.     Another  resolution  directing  a  sale  to  Blair  &  Co.  at 
$450  per  share  was  adopted  by  a  vote  of  3,596  shares  to  241.    The 
plaintiff  voted  against  this  resolution,  protested  against  the  pro- 
posed sale  of  his  proportional  share  of  the  new  issue  and  again 
demanded  the  right  to  subscribe  and  pay  for  the  same. 

Prior  to  the  meeting,  a  circular  letter  had  been  sent  to  the  stock- 
holders, setting  forth  the  offer  of  Blair  &  Co.,  and  recommending 
that  it  be  accepted.  Thereupon,  the  plaintiff  notified  the  defendant 
that  he  wished  to  subscribe  for  his  proportionate  share  of  the  new 
issue,  and  at  no  time  did  he  waive  his  right  to  subscribe  for  the 
same.  In  January,  1902,  the  offer  was  known  to  the  public,  gen- 
erally, and  the  market  price  rose  to  $550  per  share,  and  in  April, 
1904,  at  the  time  of  trial  it  was  worth  $700  per  share. 

Vann,  J.  No  exception  worthy  of  notice  appears  in  the  record, 
except  those  ifiled  to  the  conclusions  of  law  found  by  the  trial  judge. 
If  those  conclusions  are  supported  by  the  facts  found,  the  Appel- 
late Division  had  no  power  to  reverse  the  judgment  rendered  by 
the  Special  Term  on  questions  of  law  only,  as,  from  the  silence  of 
the  record,  it  must  be  presumed  was  done.  (Code  Civ.  Proc,  § 
T338).  If  the  facts  found  did  not  warrant  the  conclusions  of  the 
trial  court  the  order  of  reversal  was  right  and  should  be  affirmed- 

*  Facts  condensed. 
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Thus  the  question  presented  for  decision  is  whether  according  to  the 
facts  found  the  plaintiff  had  the  legal  right  to  subscribe  for  and 
take  the  same  number  of  shares  of  the  new  stock  that  he  held  of 
the  old. 

The  subject  is  not  regulated  by  statute  and  the  question  pre- 
sented has  never  been  directly  passed  upon  by  this  court,  and  only 
to  a  limited  extent  has  it  been  considered  by  courts  in  this  state. 
Miller  v.  III.  Cent  R.  R.  Co.,  24  Barb.  312;  Matter  of  Wheeler, 
2  Abb.  Pr.  (N.  S.)  361 ;  Currie  v.  White,  45  N.  Y.  822. 

In  the  first  case  cited  judgment  was  rendered  by  a  divided 
vote  of  the  General  Term  in  the  first  district.  The  court  held  that 
the  plaintiff  was  entitled  to  no  relief  because  he  did  not  own  any 
shares  when  the  new  stock  was  issued  but  only  an  option,  and 
that  he  could  not  claim  to  be  an  actual  holder  until  he  had  exer- 
cised his  right  of  election.  The  court  further  said,  however,  that 
if  he  was  the  owner  of  shares  at  the  time  of  the  new  issue  he  had 
no  absolute  right  as  such  owner  to  a  distributive  allotment  of  the 
new  stock. 

Matter  of  Wheeler  was  decided  by  Judge  Mason  at  Special 
Term,  and  although  the  point  was  not  directly  involved,  the  learned 
judge  said:  "As  I  understand  the  law  all  these  old  stockholders- 
had  a  right  to  share  in  the  issuing  of  this  new  stock  in  propor- 
tion to  the  amount  of  stock  held  by  them.  And  if  none  of  the 
stock  was  to  be  apportioned  to  the  old  stockholders,  they  had 
certainly  the  right  to  have  the  new  stock  sold  at  public  sale,  and 
to  the  highest  bidder,  that  they  might  share  in  the  gains  arising 
from  the  sale.  In  short,  the  old  stockholders,  as  this  was  good 
stock  and  above  par,  had  a  property  in  the  new  stock,  or  a  right 
at  least  to  be  secured  the  profits  to  be  derived  from  a  fair  sale 
of  it  if  they  did  not  wish  to  purchase  it  themselves ;  and  they  have 
been  deprived  of  this  by  the  course  which  these  directors  have 
taken  with  this  new  stock  by  transferring  or  issuing  it  to  them- 
selves and  others  in  a  manner  not  authorized  by  law." 

In  Currie  v.  White  the  point  was  not  directly  involved,  but  Judge 
Folger,  referring  to  the  rights  acquired  under  a  certain  contract, 
said:  "One  of  these  rights  was  to  take  new  shares  upon  any 
legitimate  increase  of  the  capital  stock,  which  right  attaches  to  the 
old  shares,  not  as  profit  or  income,  but  as  inherent  in  the  shares 
in  their  very  creation,"  citing  Atkins  v.  Albree,  12  Allen,  359^ 
Brander  v.  Brander,  4  Ves.  800,  and  notes,  Sumner  ed.  While  this 
was  said  in  a  dissenting  opinion,  Judge  Rapallo,  who  spoke  for  the 
court,  concurred,  saying,  "As  to  the  claim  for  the  additional  stock, 
I  concur  in  the  conclusions  of  my  learned  brother  Folger."     The 
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fair  implication  from  both  opinions  is  that  if  the  plaintiff  had  pre- 
served his  rights,  he  would  have  been  entitled  to  the  new  stock. 

In  other  jurisdictions  the  decisons  support  the  claim  of  the 
plaintiff  with  the  exception  of  Ohio  Insurance  Co.  v.  Nunnetnacher, 
15  Ind.  294,  which  turned  on  the  language  of  the  charter.  The 
leading  authority  is  Gray  v.  Portland  Bank,  decided  in  1807  and 
reported  in  3  Mass.  364.  In  that  case  a  verdict  was  found  for  the 
plaintiff,  subject,  by  the  agreement  of  the  parties,  to  the  opinion  of 
the  court  upon  the  evidence  in  the  case  whether  the  plaintiff  was 
entitled  to  recover,  and,  if  so,  as  to  the  measure  of  damages.  The 
court  held  that  stockholders  who  held  old  stock  had  a  right  to 
subscribe  for  and  take  new  stock  in  proportion  to  their  respective 
shares.  As  the  corporation  refused  this  right  to  the  plaintiff  he 
was  permitted  to  recover  the  excess  of  the  market  value  above  the 
par  value,  with  interest.  In  the  course  of  its  argument  the  court 
said :  "A  share  in  the  stock  or  trust  when  only  the  least  sum  has 
been  paid  in  is  a  share  in  the  power  of  increasing  it  when  the 
trustee  determines  or  rather  when  the  cestuis  que  trustent  agree 
upon  employing  a  greater  sum.  *  *  *  A  vote  to  increase  the 
capital  stock,  if  it  was  not  the  creation  of  a  new  and  disjointed 
capital,  was  in  its  nature  an  agreement  among  the  stockholders  to 
enlarge  their  shares  in  the  amount  or  in  the  number  to  the  extent 
required  to  effect  that  increase.  *  *  *  If  from  the  progress  of 
the  institution  and  the  expense  incurred  in  it  any  advance  upon  the 
additional  shares  might  be  obtained  in  the  market,  this  advance 
upon  the  shares  relinquished  belonged  to  the  whole,  and  was  not  to 
be  disposed  of  at  the  will  of  a  majority  of  the  stockholders  to  the 
partial  benefit  of  some  and  exclusion  of  others." 

This  decision  has  stood  unquestioned  for  nearly  a  hundred  years 
and  has  been  followed  generally  by  courts  of  the  highest  standing. 
It  is  the  foundation  of  the  rule  upon  the  subject  that  prevails,  al- 
most without  exception,  throughout  the  entire  country. 

In  Way  v.  American  Grease  Company,  60  N.  J.  Eq.  263,  269, 
the  headnote  fairly  expresses  the  decision  as  follows :  "  Directors 
of  a  corporation,  which  is  fully  organized  and  in  the  active  conduct 
of  its  business,  are  bound  to  afford  to  existing  stockholders  an 
opportunity  to  subscribe  for  any  new  shares  of  its  capital,  in  pro- 
portion to  their  holdings,  before  disposing  of  such  new  shares  in  any 
other  way." 

In  Eidman  v.  Bowman,  58  111.  444,  447,  it  was  said:  "When 
this  corporation  was  organized,  the  charter  and  all  of  its  franchises 
and  privileges  vested  in  the  shareholders  and  the  directors  became 
their  trustees  for  its  management.    The  right  to  the  remainder  of 
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the  stock,  when  it  should  be  issued,  vested  in  the  original  stockhold- 
-ers,  in  proportion  to  the  amount  each  held  of  the  original  stock, 
if  they  would  pay  for  it,  and  was  as  fully  theirs  as  was  the  stock 
already  held  and  for  which  they  had  paid." 

In  Dousman  v.  Wisconsin,  etc.,  Co,,  40  Wis  418,  421,  it  was 
held  that  a  court  of  equity  would  compel  a  corporation  to  issue  to 
every  stockholder  his  proportion  of  new  stock  on  the  ground  that 
he  "  has  a  right  to  maintain  his  proportionate  interest  in  the  corpo- 
ration, certainly  as  long  as  there  is  sufficient  stock  remaining  undis- 
posed of  by  the  corporation." 

In  Jones  v.  Morrison,  31  Minn.  140,  152,  it  was  said:  "When 
the  proposition  that  a  corporation  is  trustee  of  the  corporate  prop- 
erty for  the  benefit  of  the  stockholders  in  proportion  to  the  stock 
held  by  them  is  admitted  (and  we  find  no  well-considered  case 
which  denies  it),  it  covers  as  well  the  power  to  issue  new  stock  as 
any  other  franchise  or  property  which  may  be  of  value,  held  by  the 
corporation.  The  value  of  that  power,  where  it  has  actual  value, 
is  given  to  it  by  the  property  acquired  and  the  business  built  up  with 
the  money  paid  by  the  subsisting  stockholders.  It  happens  not  in- 
frequently that  corporations,  instead  of  distributing  their  profits 
in  the  way  of  dividends  to  stockholders,  accumulate  them  till  a  large 
surplus  is  on  hand.  No  one  would  deny  that,  in  such  a  case,  each 
stockholder  has  an  interest  in  the  surplus  which  the  courts  will 
protect.  No  one  would  claim  that  the  officers,  directors  or  majority 
of  the  stockholders,  without  the  consent  of  all,  could  give  away  the 
surplus,  or  devote  it  to  any  other  than  the  general  purposes  of  the 
corporation.  But  when  new  stock  is  issued,  each  share  of  it  has  an 
interest  in  the  surplus  equal  to  that  pertaining  to  each  share  of  the 
original  stock.  And  if  the  corporation,  either  through  the  officers, 
directors  or  majority  of  stockholders,  may  dispose  of  the  new 
stock  to  whomsoever  it  will,  at  whatever  price  it  may  fix,  then  it  has 
the  power  to  diminish  the  value  of  each  share  of  old  stock  by  let- 
ting in  other  parties  to  an  equal  interest  in  the  surplus  and  in  the 
good  will  or  value  of  the  established  business." 

In  Real  Estate  Trust  Co.  v.  Bird,  90  Md.  229,  245,  the  court 
said :  "  There  can  be  no  doubt  that  the  general  rule  is  that  when 
the  capital  stock  of  a  corporation  is  increased  by  the  issue  of  new 
shares,  authorized  by  the  charter,  the  holders  of  the  original  stock 
are  entitled  to  the.  new  stock  in  the  proportion  that  the  number  of 
shares  held  by  them  bears  to  the  whole  number  before  the  in- 


crease." 


In  all  these  cases,  as  well  as  many  others.  Gray  v.  Portland  Bank 
(^supra)  is  followed  without  criticism  or  question.     In  some  cases 
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the  same  result  is  reached  without  citing  that  case.  Thus  in  Jomz 
V.  Concord  &  Montreal  R.  R.  Co,,  67  N.  H.  119,  it  was  declared  as 
stated  in  the  headnote,  that  "  an  issue  of  new  shares  of  stock  in 
an  increase  of  the  capital  of  a  corporation  is  a  partial  division  ot 
the  common  property,  which  can  be  taken  from  the  original  share- 
holders only  by  their  consent  or  by  legal  process." 

So  in  Bank  of  Montgomery  v.  Reese,  26  Pa.  St.  143,  146;  31  id* 
78,  the  coiwt  said :  "  Morgan  L.  Reese  as  one  of  the  stockholders  of 
the  Bank  of  Montgomery,  was  entitled  to  a  portion  of  the  unsold 
capital  stock.  His  right  was  as  valid  as  that  of  a  tenant  in  common 
of  real  estate  to  his  purpart  on  a  partition.  The  corporation  was 
a  trustee  for  the  stockholders,  but  in  disregard  of  the  duties  of  the 
trust  in  distributing  this  stock  it  deprived  Mr.  Reese  of  the  number 
of  shares  to  which  he  was  entitled.  He  has  established  his  right  in 
this  action."  The  question  of  power  was  broadly  presented  and 
decided. 

In  another  case  in  the  same  state,  Morris  v.  Stevens,  178  Pa.  St. 
563,  578,  Mr.  Chief  Justice  Sterrett  used  the  following  language: 
"  In  general,  the  present  holders  of  stock  have  a  primary  right  to 
subscribe  in  proportion  to  their  holdings  for  any  new  issue.  Tfie 
stockholders  themselves  certainly  .  may  determine  otherwise  and 
order  a  sale  to  the  public  and  pa)mient  of  the  proceeds  into  the 
treasury.  But  this  is  exceptional  and  the  exercise  of  a  reserved 
power  which  should  not  be  permitted  unless  there  is  a  clear  intent 
of  the  stockholders  to  do  so."  See  also,  Cunningham's  Appeal,  108 
Pa.  St.  546;  Reading  Trust  Co,  v.  Reading  Iron  Works,  137  Pa. 
282 ;  De  La  Cuesta  v.  Ins,  Co.,  136  Pa.  St.  62 ;  Humboldt  Driving 
Park  Assoc,  v.  Stevens,  34  Neb.  528,  534;  Hart  v.  St,  Charles 
Street  R,  R,  Co,,  30  La.  An.  758;  State  v.  Smith,  48  Vt.  290; 
Atkins  V.  Albree,  94  Mass.  359;  Hammond  v.  Edison  Illuminating 
Co,,  131  Mich.  79;  Knapp  v.  Publishers  George  Knapp  &  Co.,  127 
.Mo.  S3;  Baltimore  City  Pc^s,  R,  Co,  v.  Hambleton,  yj  Md.  341; 
Jones  v.  C,  &  M,  R,  R,  Co,,  67  N.  H.  119;  id.  234. 

The  elementary  writers  are  very  clear  and  emphatic  in  laying 
down  the  same  rule.  Thus  in  2  Beach  on  Private  Corporations, 
§  473,  the  learned  author  says:  "A  stockholder  of  the  old 
stock,  at  the  time  of  the  vote  to  augment  the  capital  of  a  company, 
has  a  right  in  the  new  stock,  in  proportion  to  the  amount  of  his 
interest  in  the  old,  of  which  he  cannot  be  rightfully  deprived  by 
other  stockholders." 

"When  the  capital  stock  of  a  corporation  is  increased  by  the 
issue  of  new  shares  each  holder  of  the  original  stock  has  a  right  to 
offer  to  subscribe  for  and  to  demand  from  the  corporation  such  a 
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proportion  of  the  new  stock  as  the  number  of  shares  already  owned 
by  him  bears  to  the  whole  number  of  shares  before  the  increase. 
This  pre-emptive  right  of  the  shareholders  in  respect  to  new  stock 
is  well  recognized.  *  *  *  The  corporation  cannot  compel  the 
old  stockholders  upon  their  subscription  for  new  stock  to  pay  more 
than  par  value  therefor.  They  are  entitled  to  it  without  extra 
burden  or  price  beyond  the  regular  par  value.  An  attempt  to 
deprive  the  stockholder  of  this  right  will  be  enjoined  in  the  ab- 
sence of  laches  or  acquiescence.  The  courts  go  very  far  in  pro- 
tecting the  right  of  stockholders  to  subscribe  for  new  stock.  It  is 
often  a  very  important  right."  i  Cook  on  Corporations,  4th  ed., 
286. 

"  Each  shareholder,  it  has  been  held,  has  a  right  to  the  opportu- 
nity to  subscribe  for  and  take  the  new  or  increased  stock  in  pro- 
portion to  the  old  stock  held  by  him;  so  that  a  vote  at  a  sharehold- 
ers' meeting,  directing  the  new  stock  to  be  sold,  without  giving  to 
each  shareholder  such  an  opportunity,  is  void  as  to  any  dissenting 
shareholder."    10  Cyc.  543. 

'*  Those  who  are  shareholders  when  an  increase  of  capital  stock 
is  effected  enjoy  the  right  to  subscribe  to  the  new  stock  in  propor- 
tion to  their  original  holdings  and  before  subscriptions  may  be 
received  from  outsiders."  26  Am.  &  Eng.  Encyc,  2d  ed.  947. 
See,  also,  2  Thompson's  Commentaries,  §  2094;  Angell  and  Ames 
on  Corporations,  430;  Morawetz  on  Corporations,  §  455. 

If  the  right  claimed  by  the  plaintiff  was  a  right  of  property  be- 
longing to  him  as  a  stockholder  he  could  not  be  deprived  of  it  by  the 
joint  action  of  the  other  stockholders  and  of  all  the  directors  and 
officers  of  the  corporation. 

What  is  the  nature  of  the  right  acquired  by  a  stockholder 
through  the  ownership  of  shares  of  stock?  What  rights  can  he 
assert  against  the  will  of  a  majority  of  the  stockholders  and  all 
the  officers  and  directors?  While  he  does  not  own  and  cannot  dis- 
pose of  any  specific  property  of  the  corporation,  yet  he  and  his 
associates  own  thfe  corporation  itself,  its  charter,  franchises  and  all 
rights  conferred  thereby,  including  the  right  to  increase  the  stock. 
He  has  an  inherent  right  to  his  proportionate  share  of  any  dividend 
declared,  or  of  any  surplus  arising  upon  dissolution,  and  he  can  pre- 
vent waste  or  misappropriation  of  the  property  of  the  corporation 
by  those  in  control.  Finally,  he  has  the  right  to  vote  for  directors 
and  upon  all  propositions  subject  by  law  to  the  control  of  the 
stockholders,  and  this  is  his  supreme  right  and  main  protection. 
Stockholders  have  no  direct  voice  in  transacting  the  corporate 
business,  but  through  their  right  to  vote  they  can  select  those  to 
whom  the  law  intrusts  the  power  of  management  and  control. 
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A  corporation  is  somewhat  like  a  partnership,  if  one  were  possi- 
ble, conducted  wholly  by  agents  where  the  copartners  have  power 
to  appoint  the  agents,  but  are  not  responsible  for  their  acts.  The 
power  to  manage  its  affairs  resides  in  the  directors,  who  are  its 
agents,  but  the  power  to  elect  directors  resides  in  the  stockholders. 
This  right  to  vote  for  directors  and  upon  propositions  to  increase 
the  stock  or  mortgage  the  assets,  is  about  all  ttie  power  the  stock- 
holder has.  So  long  as  the  management  is  honest,  within  the 
corporate  powers  and  involves  no  waste,  the  stockholders  cannot 
interfere,  even  if  the  administration  is  feeble  and  unsatisfactory, 
but  must  correct  such  evils  through  their  power  to  elect  other 
directors.  Hence,  the  power  of  the  individual  stockholder  to  vote 
in  proportion  to  the  number  of  his  shares,  is  vital  and  can  not  be 
cut  off  or  curtailed  by  the  action  of  all  the  other  stockholders  even 
with  the  coHDperation  pf  the  directors  and  officers. 

In  the  case  before  us  the  new  stock  came  into  existence  through 
the  exercise  of  a  right  belonging  wholly  to  the  stockholders.  As 
the  right  to  increase  the  stock  belonged  to  them,  the  stock  when 
increased  belonged  to  them  also,  as  it  was  issued  for  money  and  not 
for  property  or  for  some  purpose  other  than  the  sale  thereof  for 
money.  By  the  increase  of  stock  the  voting  power  of  the  plaintiflF 
was  reduced  one-half,  and  while  he  consented  to  the  increase  he 
did  not  consent  to  the  disposition  of  the  new  stock  by  a  sale  thereof 
to  Blair  &  Company  at  less  than  its  market  value,  nor  by  sale  to 
any  person  in  any  way  except  by  an  allotment  to  the  stockholders. 
The  increase  and  sale  involved  the  transfer  of  rights  belonging  to 
the  stockholders  as  part  of  their  investment.  The  issue  of  new 
stock  and  the  sale  thereof  to  Blair  &  Company  was  not  only  a 
transfer  to  them  of  one-half  the  voting  power  of  the  old  stock- 
holders, but  also  of  an  equitable  right  to  one-half  the  surplus  which 
belonged  to  them.  In  other  words,  it  was  a  partial  division  of  the 
property  of  the  old  stockholders.  The  right  to  increase  stock  is 
not  an  asset  of  the  corporation  any  more  than  the  original  stock 
when  it  was  issued  pursuant  to  subscription.  The  ownership  of 
stock  is  in  the  nature  of  an  inherent  but  indirect  power  to  control 
the  corporation.  The  stock  when  issued  ready  for  delivery  does  not 
belong  to  the  corporation  in  the  way  that  it  holds  its  real  and 
personal  property,  with  power  to  sell  the  same,  but  is  held  by  it 
with  no  power  of  alienation  in  trust  for  the  stockholders,  who  arc 
the  beneficial  owners  and  become  the  legal  owners  upon  payment 
therefor.  The  corporation  has  no  rights  hostile  to  those  of  the 
stockholders,  but  is  the  trustee  for  all  including  the  minority.  The 
new  stock  issued  by  the  defendant  under  the  pennission  of  the  stat- 
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tite  did  not  belong  to  it,  but  was  held  by  it  the  same  as  the  original 
stock  when  first  issued  was  held  in  trust  for  the  stockholders.  It 
has  the  same  voting  power  as  the  old,  share  for  share.  The  stock- 
holders decided  to  enlarge  their  holdings,  not  by  increasing  the 
amount  of  each  share,  but  by  increasing  the  number  of  shares. 
The  new  stock  belonged  to  the  stockholders  as  an  inherent  right 
by  virtue  of  their  being  stockholders,  to  be  shared  in  proportion 
upon  paying  its  par  value  or  the  value  per  share  fixed  by  vote  of 
a  majority  of  the  stockholders,  or  ascertained  by  a  sale  at  public 
auction.  While  the  corporation  could  not  compel  the  plaintiff  to 
take  new  shares  at  any  price,  since  they  were  issued  for  money 
and  not  for  property,  it  could  not  lawfully  dispose  of  those  shares 
without  giving  him  a  chance  to  get  his  proportion  at  the  same  price 
that  outsiders  got  theirs.  He  had  an  inchoate  right  to  one  share 
of  the  new  stock  for  each  share  owned  by  him  of  the  old  stock, 
provided  he  was  ready  to  pay  the  price  fixed  by  the  stockholders. 
If  so  situated  that  he  could  not  take  it  himself  he  was  entitled  to 
sell  the  right  to  one  who  could,  as  is  frequently  done.  Even  this 
gives  an  advantage  to  capital,  but  capital  necessarily  has  some  ad- 
vantage. Of  course,  there  is  a  distinction  when  the  new  stock  is 
issued  in  payment  for  property,  but  that  is  not  this  case.  The  stock 
in  question  was  issued  to  be  sold  for  money  and  was  sold  for 
money  only.  A  majority  of  the  stockholders,  as  part  of  their 
power  to  increase  the  stock,  may  attach  reasonable  conditions  to 
the  disposition  thereof,  such  as  the  requirement  that  every  old 
stockholder  electing  to  take  new  stock  shall  pay  a  fixed  price  there- 
for, not  less  than  par,  however,  owing  to  the  limitation  of  the 
statute.  They  may  also  provide  for  a  sale  in  parcels  or  bulk  at 
public  auction,  when  every  stockholder  can  bid  the  same  as 
strangers.  They  cannot,  however,  dispose  of  it  to  strangers  against 
the  protest  of  any  stockholder  who  insists  that  he  has  a  right  to 
his  proportion.  Otherwise  the  majority  could  deprive  the  minority 
of  their  proportionate  power  in  the  election  of  directors  and  of 
their  proportionate  right  to  share  in  the  surplus,  each  of  which  is 
an  inherent,  pre-emptive  and  vested  right  of  property.  It  is  in- 
violable and  can  neither  be  taken  away  nor  lessened  without  con- 
sent, or  a  waiver  implying  consent  The  plaintiff  had  power,  be- 
fore the  increase  of  stock,  to  vote  on  221*  shares  of  stock,  out  of  a 
total  of  5,000,  at  any  meeting  held  by^the  stockholders  for  any 
purpose.  By  the  action  of  the  majority,  taken  against  his  will  and 
protest,  he  now  has  only  one-half  the  voting  power  that  he  had 
before,  because  the  number  of  shares  has  been  doubled  while  he 
still  owns  but  221.    This  touches  him  as  a  stockholder  in  such  a 
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way  as  to  deprive  him  of  a  right  of  property.  Blair  &  Company 
acquired  virtual  control,  while  he  and  the  other  stockholders  lost  it. 
We  are  not  discussing  equities,  but  legal  rights,  for  this  is  an  action 
at  law,  and  the  plaintiff  was  deprived  of  a  strictly  legal  right. 
If  the  result  gives  him  an  advantage  over  other  stockholders,  it  is 
because  he  stood  upon  his  legal  rights  while  they  did  not.  The 
question  is  what  were  his  legal  rights,  not  what  his  profit  may  be 
under  the  sale  to  Blair  &  Company,  but  what  it  might  have  been 
if  the  new  stock  had  been  issued  to  him  in  proportion  to  his  hold- 
ing of  the  old.  The  other  stockholders  could  give  their  property 
to  Blair  &  Company,  but  they  could  not  give  his. 

A  share  of  stock  is  a  share  in  the  power  to  increase  the  stock, 
and  belongs  to  the  stockholders  the  same  as  the  stock  itself.  When 
that  power  is  exercised,  tlie  new  stock  belongs  to  the  old  stock- 
holders in  proportion  to  their  holding  of  old  stock,  subject  to  com- 
pliance with  the  lawful  terms  upon  which  it  is  issued.  When  the 
new  stock  is  issued  in  payment  for  property  purchased  by  the  cor- 
poration, the  stockholders'  right  is  merged  in  the  purchase,  and 
they  have  an  advantage  in  the  increase  of  the  property  of  the  cor- 
poration in  proportion  to  the  increase  of  stock.  When  the  new 
stock  is  issued  for  money,  while  the  stockholders  may  provide  that 
it  be  sold  at  auction  or  fix  the  price  at  which  it  is  to  be  sold,  each 
stockholder  is  entitled  to  his  proportion  of  the  proceeds  of  the  sale 
at  auction,  after  he  has  had  a  right  to  bid  at  the  sale,  or  to  his 
proportion  of  the  new  stock  at  the  price  fixed  by  the  stockholders. 

We  are  thus  led  to  lay  down  the  rule  that  a  stockholder  has  an 
inherent  right  to  a  proportionate  share  of  new  stock  issued  for 
money  only  and  not  to  purchase  property  for  the  purposes  of  the 
corporation  or  to  effect  a  consolidation,  and  while  he  can  waive 
that  right,  he  cannot  be  deprived  of  it  without  his  consent  except 
when  the  stock  is  issued  at  a  fixed  price  not  less  than  par  and  he 
is  given  the  right  to  take  at  that  price  in  proportion  to  his  holding, 
or  in  some  other  equitable  way  that  will  enable  him  to  protect  his 
interest  by  acting  on  his  own  judgment  and  using  his  own  re- 
sources. This  rule  is  just  to  all  and  tends  to  prevent  the  tyranny 
of  majorities,  which  needs  restraint,  as  well  as  virtual  attempts  to 
blackmail  by  small  minorities,  which  should  be  prevented. 

The  remaining  question  is  whether  the  plaintiff  waived  his  rights 
by  failing  to  do  what  he  ought  to  have  done,  or  by  doing  something 
he  ought  not  to  have  done.  He  demanded  his  share  of  the  new 
stock  at  par,  instead  of  at  the  price  fixed  by  the  stockholders,  for 
the  authorization  to  sell  at  $450  was  virtually  fixing  the  price  of  the 
stock.     He  did  more  than  this,  however,  for  he  not  only  voted 
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against  the  proposition  to  sell  to  Blair  &  Company  at  $450,  but  as 
the  court  expressly  found,  he  "  protested  against  the  proposed  sale 
of  his  proportionate  share  of  the  stock  and  again  demanded  the 
right  to  subscribe  and  pay  for  the  same  which  demands  were  again 
refused,"  and  "the  resolution  was  carried  notwithstanding  such 
protest  and  demands."  Thus  he  protested  against  the  sale  of  his 
share  before  the  price  was  fixed,  for  the  same  resolution  fixed  the 
price  and  directed  the  sale,  which  was  promptly  carried  into  effect. 
If  he  had  not  attended  the  meeting,  called  upon  due  notice  to  do 
precisely  what  was  done,  perhaps  he  would  have  waived  his  rights ; 
but  he  attended  the  meeting  and  before  the  price  was  fixed  de- 
manded the  right  to  subscribe  for  221  shares  at  par  and  offered  to 
pay  for  the  same  immediately.  It  is  true  that  after  the  price  was 
fixed  he  did  not  offer  to  take  his  share  at  that  price,  but  he  did  not 
acquiesce  in  the  sale  of  his  proportion  to  Blair  &  Company,  and, 
unless  he  acquiesced,  the  sale  as  to  him  was  without  right.  He 
was  under  no  obligation  to  put  the  corporation  in  default  by  mak- 
ing a  demand.  The  ordinary  doctrine  of  demand,  tender  and  re- 
fusal has  no  application  to  this  case.  The  plaintiff  had  made  no 
contract.  He  had  not  promised  to  do  anything.  No  duty  of  per- 
formance rested  upon  him.  He  had  an  absolute  right  to  the  new 
stock  in  proportion  to  his  holding  of  the  old,  and  he  gave  notice 
that  he  wanted  it.  It  was  his  property  and  could  not  be  disposed 
of  without  his  consent.  He  did  not  consent.  He  protested  in  due 
time,  and  the  sale  was  made  in  defiance  of  his  protest.  While  in 
connection  with  his  protest  he  demanded  the  right  to  subscribe  at 
par,  that  demand  was  entirely  proper  when  made,  because  the  price 
had  not  then  been  fixed.  After  the  price  was  fixed  it  became  the 
duty  of  the  defendant  to  offer  him  his  proportion  at  that  price,  for 
it  had  notice  that  he  had  not  acquiesced  in  the  proposed  sale  of  his 
share,  but  wanted  it  himself.  The  directors  were  under  the  legal 
obligation  to  give  him  an  opportunity  to  purchase  at  the  price  fixed 
before  they  could  sell  his  property  to  a  third  party,  even  with  the 
approval  of  a  large  majority  of  the  stockholders.  If  he  had  re- 
mained silent  and  had  made  no  request  or  protest  he  would  have 
waived  his  rights,  but  after  he  had  given  notice  that  he  wanted 
his  part  and  had  protested  against  the  sale  thereof,  the  defendant 
was  bound  to  offer  it  to  him  at  the  price  fixed"  by  the  stockholders. 
By  selling  to  strangers  without  thus  offering  to  sell  to  him,  the  de- 
fendant wrongfully  deprived  him  of  his  property  and  is  liable  for 
such  damages  as  he  actually  sustained. 

The  learned  trial  court,  however,  did  not  measure  the  damages 
according  to  law.    The  plaintiff  was  not  entitled  to  the  difference 
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between  the  par  value  of  the  new  stcx:k  and  the  market  value 
thereof,  for  the  stockholders  had  the  right  to  fix  the  price  at  which 
the  stock  should  be  sold.  They  fixed  the  price  at  $450  a  share^ 
and  for  the  failur^  of  the  defendant  to  offer  the  plaintiff  his  share 
at  that  price  we  hold  it  liable  in  damages.  His  actual  loss,  there- 
fore, is  $100  per  share,  or  the  difference  between  $450,  the  price 
that  he  would  have  been  obliged  to  pay  had  he  been  permitted  to 
purchase,  and  the  market  value  on  the  day  of  sale,  which  was  $550. 
This  conclusion  requires  a  reversal  of  the  judgment  rendered  by 
the  Appellate  Division  and  a  modification  of  that  rendered  by  the 
trial  court. 

The  order  appealed  from  should  be  reversed  and  the  judgment 
of  the  trial  court  modified  by  reducing  the  damages  from  the  sum 
of  $99,450,  with  interest  from  January  30,  1902,  to  the  sum  of 
$22,100,  with  interest  from  that  date,  and  by  striking  out  the 
extra  allowance  of  costs,  and  as  thus  modified  the  judgment  of 
the  trial  court  is  affirmed,  without  costs  in  this  court  or  in  the 
Appellate  Division  to  either  party.    *    *    * 

CuLLEN,  Ch.  J.,  Werner  and  Hiscock,  JJ.,  concur  with  Vann^ 
J. ;  WiLLARD  Bartlett,  J.,  concurs  with  Haight,  J. 

Ordered  accordingly. 

(g)  Shareholders  Kight  to  Interfere  with  Corporate  Business*. 

Foss  v.  Harbottle. 

Reported  in  2  Hare  461  (1843). 

The  facts  sufficiently  appear  in  the  opinion. 

Vice-Chancellor.  The  relief  which  the  bill  in  this  case  seeks^ 
as  against  the  defendants  who  have  demurred,  is  founded  on  severaE 
alleged  grounds  of  complaint;  of  these  it  is  only  necessary  that  I 
should  mention  two,  for  the  consideration  of  those  two  grounds- 
involves  the  principle  upon  which  I  think  all  the  demurrers  must 
be  determined.  One  ground  is  that  the  directors  of  the  Victoria 
Park  Co.,  the  defendants  Harbottle,  Adshead,  Byrom,  and  Bealey^ 
have,  in  their  characfer  of  directors,  purchased  their  own  lands  of 
themselves  for  the  use  of  the  company,  and  have  paid  for  them,  or,, 
rather,  taken  to  themselves  out  of  the  moneys  of  the  company  a: 
price  exceeding  the  value  of  such  lands;  the  other  ground  is,  that 
the  defendants  have  raised  money  in  a  manner  not  authorized  by 
their  powers  under  their  act  of  incorporation ;  and,  especially,  that 
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they  have  mortgaged  or  encumbered  the  lands  and  property  of  the 
company,  appHed  the  moneys  thereby  raised,  in  effect,  circuitously, 
to  pay  the  price  of  the  land  which  they  had  so  bought  of  themselves. 

The  Victoria  Park  Co.  is  an  incorporated  body  and  the  conduct 
with  which  the  defendants  are  charged  in  this  suit  is  an  injury  not 
to  the  plaintiffs  exclusively;  it  is  an  injury  to  the  whole  corpo- 
ration by  individuals  whom  the  corporation  intrusted  with  powers 
to  be  exercised  only  for  the  good  of  the  corporation.  And  from 
the  case  of  the  Attorney-General  v.  Wilson,  Cr.  &  Ph.  i  (without 
going  further),  it  may  be  stated  as  undoubted  law  that  a  bill  or 
information  by  a  corporation  will  lie  to  be  relieved  in  respect  of 
injuries  which  the  corporation  has  suffered  at  the  hands  of  persons 
standing  in  the  situation  of  the  directors  upon  this  record.  This 
bill,  however,  differs  from  that  in  the  Attorney-General  v.  Wilson 
in  this,  that  instead  of  the  corporation  being  formally  represented 
as  plaintiffs,  the  bill  in  this  case  is  brought  by  two  individual  corpo- 
rators, professedly  on  behalf  of  themselves  and  all  the  other  mem- 
bers of  the  corporation,  except  those  who  committed  the  injuries 
complained  of  —  the  plaintiffs  assuming  to  themselves  the  right  and 
power  in  that  manner  to  sue  on  behalf  of  and  represent  the  corpo- 
ration itself. 

It  was  not  nor  could  it  successfully  be  argued,  that  it  was  a 
matter  of  course  for  any  individual  members  of  a  corporation  thus 
to  assume  to  themselves  the  right  of  suing  in  the  name  of  the 
corporation.  In  law,  the  corporation,  and  the  aggregate  members 
of  the  corporation,  are  not  the  same  thing  for  purposes  like  this; 
and  the  only  question  can  be,  whether  the  facts  alleged  in  this  case 
justify  a  departure  from  the  rule  which  prima  facie  would  require 
that  the  corporation  should  sue  in  its  own  name  and  in  its  corporate 
character,  or  in  the  name  of  some  one  whom  the  law  has  appointed 
to  be  its  representative. 

The  demurrers  are  —  first,  of  three  of  the  directors  of  the  com- 
pany, who  are  also  alleged  to  have  sold  lands  to  the  corporation 
under  the  circumstances  charged;  secondly,  of  Bealey,  also  a 
director,  alleged  to  have  made  himself  amenable  to  the  jurisdiction 
of  the  court  to  remedy  the  alleged  injuries,  though  he  was  not  a 
seller  of  land;  thirdly,  of  Denison,  a  seller  of  land,  in  like  man- 
ner alleged  to  be  implicated  in  the  frauds  charged,  though  he  was 
not  a  director;  fourthly,  of  Mr.  Bunting,  the  solicitor,  and  Mr. 
Lane,  the  architect  of  the  company.  These  gentlemen  are  neither 
directors  nor  sellers  of  land,  but  all  the  frauds  ^re  alleged  to  have 
been  committed  with  their  privity,  and  they  also  are  in  this  manner 
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sought  to  be  implicated  in  them.  The  most  convenient  course  will 
be,  to  consider  the  demurrer  of  the  three  against  whom  the  strongest 
case  is  stated;  and  the  consideration  of  that  case  will  apply  to  the 
whole. 

The  first  objection  taken  in  the  argument  for  the  defendants 
was,  that  the  individual  members  of  the  corporation  cannot  in  any 
case  sue  in  the  form  in  which  this  bill  is  framed.  During  the 
argument  I  intimated  an  opinion,  to  which,  upon  further  consider- 
ation, I  fully  adhere,  that  the  rule  was  much  too  broadly  stated  on 
the  part  of  the  defendants.  I  think  there  are  cases  in  which  a  suit 
might  properly  be  so  framed.  Corporations  like  this,  of  a  private 
nature,  are  in  truth  little  more  than  private  partnerships;  and  in 
cases  which  may  easily  be  suggested,  it  would  be  too  much  to  hold 
that  a  society  of  private  persons  associated  together  in  undertakings 
which,  though  certainly  beneficial  to  the  public,  are  nevertheless 
matters  of  private  property,  are  to  be  deprived  of  their  civil  rights, 
inter  se,  because,  in  order  to  make  their  common  objects  more 
attainable,  the  Crown  or  the  legislature  may  have'  conferred  upon 
them  the  benefit  of  a  corporate  character.  If  a  case  should  arise 
of  injury  to  a  corporation  by  some  of  its  members,  for  which  no 
adequate  remedy  remained,  except  that  of  a  suit  by  individual  corpo- 
rators in  their  private  characters,  and  asking  in  such  character  the 
protection  of  those  rights  to  which  in  their  corporate  character  they 
were  entitled,  I  cannot  but  think  that  the  principle  so  forcibly  laid 
down  by  Lord  Cottenham  in  Walworth  v.  Holt,  4  Myl.  &  Cr.  635 
(see  also  17  Ves.  320,  per  Lord  Eldon),  and  other  cases,  would 
apply,  and  the  claims  of  justice  would  be  found  superior  to  any 
difficulties  arising  out  of  technical  rules  respecting  the  mode  in 
which  corporations  are  required  to  sue. 

But,  on  the  other  hand,  it  must  not  be  without  reasons  of  a  very 
urgent  character  that  established  rules  of  law  and  practice  arc  to 
be  departed  from  —  rules  which,  though  in  a  sense  technical,  are 
founded  on  general  principles  of  justice  and  convenience;  and  the 
question  is,  whether  a  case  is  stated  in  this  bill  entitling  the  plaintiffs 
to  sue  in  their  private  characters.  (His  Honor  stated  the  substance 
of  the  act,  sees,  i,  38,  43,  46,  47,  48,  49,  67,  70,  114,  and  129.)  The 
result  of  these  clauses  is,  that  the  directors  are  made  the  governing 
body,  subject  to  the  superior  control  of  the  proprietors  assembled 
in  general  meeting;  and,  as  I  understand  the  act,  the  proprietors 
so  assembled  have  power,  due  notice  being  given  of  the  purposes 
of  the  meeting,  to  originate  proceedings  for  any  purpose  within  the 
scope  of  the  company's  powers,  as  well  as  to  control  the  directors 
in  any  acts  which  they  may  have  originated.    There  may  possibly 
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be  some  exceptions  to  this  proposition,  but  such  is  the  general  effect 
of  the  provisions  of  the  statute. 

Now,  that  my  opinion  upon  this  may  be  clearly  understood,  I 
will  consider  separately  the  two  principal  grounds  of  complaint  to 
which  I  have  adverted,  with  reference  to  a  very  marked  distinction 
between  them.  The  first  ground  of  complaint  is  one  which,  though 
it  might  prima  facie  entitle  the  corporation  to  rescind  the  trans- 
actions complained  of,  does  not  absolutely  and  of  necessity  fall 
under  the  description  of  a  void  transaction.  The  corporation  might 
elect  to  adopt  those  transactions,  and  hold  the  directors  bound  by 
them.  In  other  words,  the  transactions  admit  of  confirmation  at 
the  option  of  the  corporation.  The  second  ground  of  complaint 
may  stand  in  a  different  position;  I  allude  to  the  mortgaging  in  a 
manner  not  authorized  by  the  powers  of  the  act.  This,  being  be- 
yond the  powers  of  the  corporation,  may  admit  of  no  confirmation 
while  any  one  dissenting  voice  is  raised  against  it.  This  distinction 
is  found  in  the  case  of  Preston  v.  The  Grand  Collier  Dock  Co,,  11 
Sim.  327 ;  S.  C.  2  Railway  Cases,  335. 

On  the  first  point,  it  is  only  necessary  to  refer  to  the  clauses  of 
the  act  to  show  that,  while  the  supreme  governing  body,  the  pro- 
prietors at  a  special  general  meeting  assembled,  retain  the  power 
of  exercising  the  functions  conferred  upon  them  by  the  act  of  in- 
corporation, it  cannot  be  competent  to  individual  corporators  to 
sue  in  the  manner  proposed  by  the  plaintiffs  on  the  present  record. 
This  in  effect  purports  to  be  a  suit  by  cestui  que  trusts,  complaining 
of  a  fraud  committed  or  alleged  to  have  been  committed  by  per- 
sons in  a  fiduciary  character.  The  complaint  is  that  those  trustees 
have  sold  land  to  themselves,  ostensibly  for  the  benefit  of  the  cestui 
que  trusts.  The  proposition  I  have  advanced  is  that  although  the 
act  should  prove  to  be  voidable,  the  cestui  que  trusts  may  elect  to 
confirm  it.  Now,  who  are  the  cestui  que  trusts  in  this  case?  The 
corporation,  in  a  sense,  is  undoubtedly  the  cestui  que  trust ;  but  the 
majority  of  the  proprietors  at  a  special  general  meeting  assembled, 
independently  of  any  general  rules  of  law  upon  the  subject,  by  the 
very  terms  of  the  incorporation  in  the  present  case,  has  power  to 
bind  the  whole  body,  and  every  individual  corporator  must  be  taken 
to  have  come  into  the  corporation  upon  the  terms  of  being  liable 
to  be  so  bound.  How  then  can  this  court  act  in  a  suit  constituted 
as  this  is,  if  it  is  to  be  assumed,  for  the  purposes  of  the  argument, 
that  the  powers  of  the  body  of  the  proprietors  are  still  in  existence, 
and  may  lawfully  be  exercised  for  a  purpose  like  that  I  have  sug- 
gested? While  the  court  may  be  declaring  the  acts  complained  of 
to  be  void  at  the  suit  of  the  present  plaintiffs,  who  in  fact  may  be 
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the  only  proprietors  who  disapprove  of  them,  the  governing  body 
of  proprietors  may  defeat  the  decree  by  lawfully  resolving  upon 
the  confirmation  of  the  very  acts  which  are  the  subject  of  the  suit» 
The  very  fact  that  the  governing  body  of  proprietors  assembled  at 
the  special  general  meeting  may  so  bind  even  a  reluctant  minority^ 
is  decisive  to  show  that  the  frame  of  this  suit  cannot  be  sustained 
while  that  body  retains  its  functions.  In  order,  then,  that  this  suit 
may  be  sustained,  it  must  be  shown  either  that  there  is  no  such 
power  as  I  have  supposed  remaining  in  the  proprietors,  or,  at  leasts 
that  all  means  have  been  resorted  to  and  found  ineffectual  to  set 
that  body  in  motion;  this  latter  point  is  nowhere  suggested  in  the 
bill;  there  is  no  suggestion  that  an  attempt  has  been  made  by  any 
proprietor  to  set  the  body  of  proprietors  in  motion,  or  to  procure  a 
meeting  to  be  convened  for  the  purpose  or  revoking  the  acts  com- 
plained of.  The  question  then  is,  whether  this  bill  is  so  framed  as 
of  necessity  to  exclude  the  supposition  that  the  supreme  body  of 
proprietors  is  now  in  a  condition  to  confirm  the  transactions  in 
question;  or^  if  those  transactions  are  to  be  impeached  in  a  court 
of  justice,  whether  the  proprietors  have  not  power  to  set  the  corpo- 
ration in  motion  for  the  purpose  of  vindicating  its  own  rights. 

(His  Honor  recapitulated  the  history  and  present  situation  of  the 
company,  as  it  appeared  upon  the  bill.) 

I  pause  here  to  examine  the  difficulty  which  is  supposed  by  the 
bill  to  oppose  itself  to  the  body  of  proprietors  assembling  the  acting 
at  an  extraordinary  general  meeting.  The  48th  section  of  the  act 
says,  that  a  certain  number  of  proprietors  may  call  such  a  meeting 
by  means  of  a  notice  to  be  addressed  to  the  board  of  directors^ 
and  left  with  the  clerk  or  secretary,  at  the  principal  office  of  the 
company,  one  month  before  the  time  of  meeting,  or  the  board  is 
not  bound  to  notice  it.  The  bill  says  that  there  is  no  board  of 
directors  property  constituted  —  no  clerk  —  no  principal  office  of 
the  company  —  no  power  of  electing  more  directors  —  and  that  the 
appointment  of  the  clerk  being  in  the  board  of  directors,  no  clerk 
can  in  fact  now  be  appointed.  I  am  certainly  not  prepared  to  go- 
the  whole  length  of  the  plaintiff's  argument  founded  upon  the  48th 
section.  I  admit  that  the  month  required  would  probably  be  con- 
sidered imperative;  but  is  not  the  mode  of  service  directory  only? 
Could  the  board  of  directors  de  facto,  for  the  time  being,  by  neg- 
lecting to  appoint  a  clerk  or  have  a  principal  office,  deprive  the 
superior  body,  the  body  of  proprietors,  of  the  power  which  the  act 
gives  that  body  over  the  IxMird  of  directors?  Would  not  a  notice 
in  substance  —  a  notice,  for  example,  such  as  the  129th  section  pro- 
vides for  in  other  cases  —  be  a  sufficient  notice?    Is  not  the  par- 
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tkular  form  of  notice  which  is  pointed  out  by  the  48th  section  a 
form  of  notice  given  only  for  the  convenience  of  the  proprietors 
and  directors  ?  And  if  an  impediment  should  exist,  and,  a  fortiori, 
if  that  impediment  should  exist  by  the  misconduct  of  the  board  of 
directors,  it  would  be  difficult  to  contend  with  success  that  the 
powers  of  the  corporation  are  to  be  paralyzed,  because  there  is  no 
clerk  on  whom  service  can  be  made.  I  require  more  cogent  argu- 
ments than  I  have  yet  heard  to  satisfy  me  that  the  mode  of  service 
prescribed  by  the  48th  section,  if  that  were  the  only  point  in  the 
case,  is  more  than  directory.  The  like  observations  will  apply  to 
the  place  of  service ;  but  as  to  that,  I  think  the  case  is  relieved  from 
difficulty  by  the  fact  that  the  business  of  the  company  is  stated  to 
be  principally  conducted  at  the  office  of  the  solicitor,  for  I  am  not 
aware  that  there  is  anything  in  the  statute  which  attaches  any 
peculiar  character  to  the  spot  designated  as  the  principal  office.  In 
substance,  the  board  of  directors  de  facto,  whether  qualified  or  not, 
carry  on  the  business  of  the  company  at  a  given  place,  and  under  this 
act  of  Parliament  it  is  manifest  that  service  at  that  place  would  be 
deemed  good  service  on  the  company. 

If  that  difficulty  were  removed,  and  the  plaintiff  should  say  that 
by  the  death  or  bankruptcy  of  directors,  and  the  carelessness  of 
proprietors  (for  that  term  must  be  added),  the  governing  body  has 
lost  its  power  to  act,  I  should  repeat  the  inquiries  I  have  'before 
suggested,  and  ask  whether,  in  such  a  case  also,  the  48th  section 
is  not  directory,  so  far  as  it  appears  to  require  the  refusal  or  neglect 
of  the  board  of  directors  to  call  a  general  meeting,  before  the 
proprietors  can  by  advertisement  call  such  a  meeting  for  them- 
selves. Adverting  to  the  undoubted  powers  conferred  upon  the 
proprietors,  to  hold  special  general  meetings  without  the  consent 
and  against  the  will  of  the  board  of  directors,  and  the  permanent 
powers  which  the  body  of  proprietors  must  of  necessity  have,  I  am 
yet  to  be  persuaded  that  the  existence  of  this  corporation  (for  with- 
out a  lawful  governing  body  it  cannot  usefully  or  practically  con- 
tinue) can  be  dependent  upon  the  accidents  which  at  any  given 
moment  may  reduce  the  number  of  directors  below  three.  The 
board  of  directors,  as  I  have  already  observed,  have  no  power  to 
put  a  veto  upon,  the  will  of  any  ten  proprietors  who  may  desire  to 
call  a  special  general  meeting;  and  if  ten  proprietors  cannot  be 
found  who  are  willing  to  call  a  special  general  meeting,  the  plaintiffs 
can  scarcely  contend  that  this  suit  can  be  sustained.  At  all  events, 
what  is  there  to  prevent  the  corporators  from  suing  in  the  name 
of  the  corporation?  It  cannot  be  contended  that  the  body  of  pro- 
prietors have  not  sufficient  interest  in  these  questions  to  institute 


686  Foss  V.  Harbottle.  [chap.  vi. 

a  suit  in  the  name  qf  the  corporation.  The  latter  observations,  I 
am  aware,  are  little  more  than  another  mode  of  putting  the  former 
questions  which  I  have  suggested.  I  am  strongly  inclined  to  think, 
if  it  were  necessary  to  decide  these  points,  it  could  not  be  success- 
fully contended  that  the  clauses  of  the  act  of  Parliament  which  are 
referred  to  are  anything  more  than  directory,  if  it  be,  indeed,  im- 
possible from  accident  to  pursue  the  form  directed  by  the  act.  I 
attribute  to  the  proprietors  no  power  which  the  act  does  not  give 
them;  they  have  the  power,  without  the  consent  and  against  the 
will  of  the  directors,  of  calling  a  meeting  and  of  controlling  their 
acts ;  and  if  by  any  inevitable  accident  the  prescribed  form  of  call- 
ing a  meeting  should  become  impracticable,  there  is  still  a  mode  of 
calling  in  which,  upon  the  general  principles  that  govern  the  powers 
of  corporations,  I  think  would  be  held  to  be  sufficient  for  the 
purpose. 

It  is  not,  however,  upon  such  considerations  that  I  shall  decide 
this  case.  The  view  of  the  case  which  has  appeared  to  me  con- 
clusive is,  that  the  existence  of  a  board  of  directors  de  facto  is  suffi- 
ciently apparent  upon  the  statements  in  the  bill.  The  bankruptcy 
of  Westhead,  the  last  of  the  three  directors  who  became  bankrupt, 
took  place  on  the  2d  of  January,  1840;  the  bill  alleges  that  he 
thereupon  ceased  to  be  qualified  to  act  as  director,  and  his  office 
became  vacated;  but  it  does  not  say  that  he  ceased  to  act  as  a 
director;  nor,  although  it  is  said  that  thenceforward  there  was  no 
board  "  properly  constituted,"  is  it  alleged  that  there  was  no  board 
de  facto  exercising  the  functions  of  directors.  These,  and  several 
other  statements  of  the  bill,  are  pregnant  with  the  admission  of  the 
existence  of  a  board  de  facto.  By  whom  was  the  company  gov- 
erned, and  its  affairs  conducted,  between  the  time  of  Westhead's 
bankruptcy,  and  that  of  the  filing  of  the  bill,  in  October,  1842? 
What  directors  or  managers  of  the  business  of  the  company  have 
lent  their  sanction  to  the  mortgages,  and  other  transactions  com- 
plained of,  as  having  taken  place  since  January,  1840,  and  by 
which  the  corporation  is  said  or  supposed  to  be,  at  least  to  some 
extent,  legally  bound?  Whatever  the  bill  may  say  of  the  illegal 
constitution  of  the  board  of  directors,  because  the  individual  di- 
rectors are  not  duly  qualified,  it  does  not  anywhere  suggest  that 
there  has  not  been  during  the  whole  period,  and  that  there  was 
not  when  the  bill  was  filed,  a  board  of  directors  de  facto,  acting 
in  and  carrying  on  the  affairs  of  the  corporation,  and  whose  acting 
must  have  been  acquiesced  in  by  the  body  of  proprietors,  at  least, 
ever  since  the  illegal  constitution  of  the  board  of  directors  became 
known,  and  the  acts  in  question  were  discovered.    But  if  there  has 
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been  or  is  a  board  de  facto,  their  acts  may  be  valid,  although  the 
persons  so  acting  may  not  have  been  duly  qualified.  The  114th 
section  (not  stated  in  the  bill)  of  the  act  provides  "  that  all  acts^ 
deeds,  and  things  done  or  executed  at  any  meeting  of  the  directors^ 
by  any  person  acting  as  a  director  of  the  said  company,  shall,  not- 
withstanding it  may  afterwards  be  discovered  that  there  was  some 
defect  or  error  in  the  appointment  of  such  director,  or  that  such 
director  was  disqualified,  or^  being  an  interim  director,  was  disap- 
proved of  by  an  annual  general  meeting  of  proprietors,  be  as  if 
such  person  had  been  duly  appointed  and  was  qualified  to  be  a 
director."  The  foundation  upon  which  I  consider  the  plaintiffs  can 
alone  have  a  right  to  sue  in  the  form  of  this  bill  must  wholly  fail^ 
if  there  has  been  a  governing  body  of  directors  de  facto.  There 
is  no  longer  the  impediment  to  convening  a  meeting  of  proprietors,, 
who  by  their  vote  might  direct  proceedings  like  the  present  to  be 
taken  in  the  name  of  the  corporation,  or  of  a  treasurer  of  the 
corporation  (if  that  were  necessary);  or  who,  by. rejecting  such 
a  proposal,  would,  in  effect,  decide  that  the  corporation  was  not 
aggrieved  by  the  transactions  in  question.  Now,  since  the  2d  of 
January,  1840,  there  must  have  been  three  annual  general  meet- 
ings of  the  company  held  in  July  in  every  year,  according  to  the 
provisions  of  the  act.  These  annual  general  meetings  can  only  be 
regularly  called  by  the  board  of  directors.  The  bill  does  not  sug- 
gest that  the  requisitions  have  not  been  complied  with  in  this  re- 
spect, either  by  omitting  to  call  the  meeting,  or  by  calling  it  in- 
formally; but  the  bill,  on  the  contrary,  avers  that  several  general 
meetings,  and  extraordinary  general  meetings,  and  other  meeting 
of  the  shareholders  of  the  company,  were  duly  convened  and  held 
at  divers  times  between  the  time  when  the  company  was  estab- 
lished and  the  year  1841 ;  including,  therefore,  in  this  period  of 
formality  of  proceeding,  as  well  as  capacity,  in  constitution,  an 
entire  year  after  Westhead's  bankruptcy. 

Another  statement  of  the  bill  leading  to  the  same  inference  — 
the  existence  of  an  acting  board — is  that  which  avers  that  since 
the  year  1839,  down,  in  fact,  to  the  time  of  filing  the  bill  —  that 
is,  during  these  three  years,  the  company  has  had  no  office  of  its 
own,  but  the  affairs  of  the  company  have  been  principally  con- 
ducted at  the  office  of  Mr.  Bunting.  Now  this,  as  I  must  read 
it,  is  a  direct  admission  that  the  affairs  of  the  company  have  been 
carried  on  by  some  persons.  By  whom,  then,  have  they  been  car- 
ried on?  The  statute  makes  the  board  of  directors  the  body  by 
whom  alone  those  affairs  are  to  be  ordered  and  conducted.  There 
is  no  other  person  or  set  of  persons  empowered  by  the  act  to 
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conduct  the  affairs  of  the  company;  and  there  is  no  allegation  in 
the  bill  that  any  persons,  other  than  the  board  of  directors  origi- 
nally appointed,  have  taken  upon  themselves  that  business.  In  the 
absence  of  any  special  allegation  to  the  contrary,  I  am  bound  to 
assume  that  the  affairs  of  the  company  have  been  carried  on  by 
the  body  in  whom  alone  the  powers  of  that  purpose  were  vested 
by  the  act — namely,  a  board  of  directors.     *    *     * 

The  second  point,  which  relates  to  the  charges  and  encumbrances 
alleged  to  have  been  illegally  made  on  the  property  of  the  com- 
pany, is  open  to  the  reasoning  which  I  have  applied  to  the  first 
point,  upon  the  question  whether,  in  the  present  case,  individual 
members  are  at  liberty  to  complain  in  the  form  adopted  by  this 
bill;  for  why  should  this  anomalous  form  of  suit  be  resorted  to, 
if  the  powers  of  the  corporation  may  be  called  into  exercise?  But 
this  part  of  the  case  is  of  greater  difficulty  upon  the  merits.  I  fol- 
low, with  entire  assent,  the  opinion  expressed  by  the  Vice-Chan- 
cellor  in  Preston  v.  The  Grand  Collier  Dock  Co,,  that,  if  a  trans- 
action be  void,  and  not  merely  voidable,  the  corporation  cannot 
confirm  it  so  as  to  bind  a  dissenting  minority  of  its  members.  But 
that  will  not  dispose  of  this  question.  The  case  made  with  regard 
to  these  mortgages  or  encumbrances  is,  that  they  were  executed  in 
violation  of  the  provisions  of  the  act.  The  mortgagees  are  not 
defendants  to  the  bill,  nor  does  the  bill  seek  to  avoid  the  security 
itself,  if  it  could  be  avoided,  on  which  I  give  no  opinion.  The  bill 
prays  inquiries  with  a  view  to  proceedings  being  taken  aliunde  to 
set  aside  these  transactions  against  the  mortgagees.  The  object  of 
this  bill  against  the  defendants  is  to  make  them  individually  and 
personally  responsible  to  the  extent  of  the  injury  alleged  to  have 
been  received  by  the  corporation  from  the  making  of  the  mortgages. 
Whatever  the  case  might  be,  if  the  object  of  the  suit  was  to  rescind 
these  transactions,  and  the  allegations  in  the  bill  showed  that  justice 
could  not  be  done  to  the  shareholders  without  allowing  two  to  sue 
on  behalf  of  themselves  and  others,  very  different  considerations 
arise  in  a  case  like  the  present,  in  which  the  only  of  the  alleged 
illegal  acts  are  sought  to  be  vested  personally  upon  the  directors. 
The  money  forming  the  consideration  for  the  mortgages  was  re- 
ceived, and  was  expended  in,  or  partly  in,  the  transactions  which 
are  the  subject  of  the  first  ground  of  complaint.  Upon  this,  one 
question  appears  to  me  to  be  whether  the  company  could  confirm 
the  former  transactions,  take  the  benefit  of  the  money  that  has 
been  raised,  and  yet,  as  against  the  directors  personally,  complain 
of  the  acts  which  they  have  done,  by  means  whereof  the  company 
obtains  that  benefit  which  I  suppose  to  have  been  admitted  and 
adopted  by  such  confirmation.     I  think  it  would  not  be  open  to 
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the  company  to  do  this ;  and  my  opinion  already  expressed  on  the 
first  point  is,  that  the  transactions  which  constitute  the  first  ground 
of  complaint  may  possibly  be  beneficial  to  the  company,  and  may 
be  so  regarded  by  the  proprietors,  and  admit  of  confirmation.  I  am 
of  opinion  that  this  question  —  the  question  of  confirmation  or 
avoidance — cannot  properly  be  litigated  upon  this  record,  regard 
being  had  to  the  existing  state  and  powers  of  the  corporation,  and 
that  therefore  that  part  of  the  bill  which  seeks  to  visit  the  directors 
personally  with  the  consequences  of  the  impeached  mortgages  and 
charges,  the  benefit  of  which  the  company  enjoys,  is  in  the  same 
predicament  as  that  which  relates  to  the  other  subject  of  complaint. 
Both  questions  stand  on  the  same  ground,  and,  for  the  reasons 
which  I  stated  in  considering  the  former  point,  these  demurrers 
must  be  allowed. 


George  C.  Dodge,  Appellant,  v.  John  M.  Woolsey. 

Reported  in  18  Howard  (U.  S.)  331  (1855). 

This  was  an  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  district  of  Ohio. 

The  circumstances  of  the  case  are  fully  stated  in  the  opinion  of 
the   court. 

Wayne,  J.^  It  must  often  happen  under  such  a  government  as 
that  of  the  United  States  that  constitutional  questions  will  be 
brought  to  this  court  for  decision,  demanding  extended  investiga- 
tion and  its  most  careful  judgment. 

This  is  one  of  that  kind;  but  fortunately  it  involves  no  new 
principles  nor  any  assertion  of  judicial  action  which  has  not  been 
repeatedly  declared  to  be  within  the  constitutional  and  legislative 
jurisdiction  of  the  courts  of  the  United  States,  and  by  way  of 
appeal  or  by  writ  of  error,  as  the  case  may  be,  within  that  of  the 
Supreme  Court. 

It  is  a  suit  in  chancery,  which  was  brought  by  John  M.  Woolsey, 
in  the  Circuit  Court  of  the  United  States  for  the  District  of  Ohio, 
seeking  to  enjoin  the  collection  of  a  tax  assessed  by  the  State  of 
Ohio  on  the  Commercial  Branch  Bank  of  Cleveland,  a  branch  of 
the  State  Bank  of  Ohio.  He  makes  George  C.  Dodge,  the  tax 
collector,  the  directors  of  the  bank,  and  the  bank  itself,  de- 
fendants.   *    *     * 

From  that  decision  the  defendant  Dodge  has  appealed  to  this 
court. 

*The  opinion  is  given  in  part  only. 
44 
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His  counsel  have  relied  upon  the  following  points  to  sustain  the 
appeal : 

1.  The  complainant  does  not  show  himself  to  be  entitled  to 
relief  in  a  court  of  chancery,  because  the  charter  of  the  bank 
provides  that  its  affairs  shall  be  managed  by  a  board  of  directors, 
and  that  they  are  not  amenable  to  the  stockholders  for  an  error  of 
judgment  merely.  And  that  in  order  to  make  them  so  it  should 
have  been  averred  that  they  were  in  collusion  with  the  tax  col- 
lector in  their  refusal  to  take  legal  steps  to  test  the  validity  of 
the  tax. 

2.  It  was  urged  that  this  suit  had  been  improperly  brought  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  Ohio, 
because  it  is  a  contrivance  to  create  a  jurisdiction  where  none 
fairly  exists  by  substituting  an  individual  stockholder  in  place  of 
the  Commercial  Bank  as  complainant  and  making  the  directors 
defendants;  the  stockholder  being  made  complainant,  because  he 
is  a  citizen  of  the  State  of  Connecticut,  and  the  directors  being 
made  defendants  to  give  countenance  to  his  suit.     *     *     * 

We  will  consider  the  points  in  their  order.  The  first  compre- 
hends two  propositions,  namely,  that  courts  of  equity  have  no 
jurisdiction  over  corporations,  as  such,  at  the  suit  of  a  stockholder 
for  violations  of  charters  and  none  for  the  errors  of  judgment  of 
those  who  manage  their  business  ordinarily. 

There  has  been  a  conflict  of  judicial  authority  in  both.  Still,  it 
has  been  found  necessary  for  prevention  of  injuries  for  which 
common-law  courts  were  inadequate  to  entertain  in  equity  such 
a  jurisdiction  in  the  progressive  development  of  the  powers  and 
effects  of  private  corporations  upon  all  the  business  and  interests 
of  society. 

It  is  now  no  longer  doubted,  either  in  England  or  the  United 
States,  that  courts  of  equity  in  both  have  a  jurisdiction  over  cor- 
porations, at  the  instance  of  one  or  more  of  their  members,  to 
apply  preventive  remedies  by  injunction  to  restrain  those  who 
administer  them  from  doing  acts  which  would  amount  to  a  viola- 
tion of  charters,  or  to  prevent  any  misapplication  of  their  capitals 
or  profits  which  might  result  in  lessening  the  dividends  of  stock- 
holders or  the  value  of  their  shares,  as  either  may  be  protected 
by  the  franchises  of  a  corporation,  if  the  acts  intended  to  be  done 
create  what  is  in  the  law  denominated  a  breach  of  trust.  And  th^ 
jurisdiction  extends  to  inquire  into  and  to  enjoin,  as  the  case  may 
require  that  to  be  done,  any  proceedings  by  individuals,  in  what- 
ever character  they  may  profess  to  act,  if  the  subject  of  complaint 
is  an  imputed  violation  of  a  corporate  franchise  or  the  denial  of 
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a  right  growing  out  of  it,  for  which  there  is  not  an  adequate 
remedy  at  law.     *     *     * 

The  result  of  the  cases  is  well  stated  in  Angell  &  Ames,  para- 
graphs 391,  393:  "In  cases  where  the  legal  remedy  against  a 
corporation,  is  inadequate  a  court  of  equity  will  interfere  is  well 
settled,  and  there  are  cases  in  which  a  bill  in  equity  will  lie  against 
a  corporation  by  one  of  its  members."  Though  the  result  of  the 
authorities  clearly  is  that  in  a  corporation,  when  acting  within  the 
scope  of  and  in  obedience  to  the  provisions  of  its  constitution, 
the  will  of  the  majority,  duly  expressed  at  a  legally  constituted 
meeting,  must  govern;  yet  beyond  the  limits  of  the  act  of  incor- 
poration the  will  of  the  majority  cannot  make  an  act  valid,  and 
the  powers  of  a  court  of  equity  may  be  put  in  motion  at  the 
instance  of  a  single  shareholder,  if  he  can  show  that  the  corpora- 
tions are  employing  their  statutory  powers  for  the  accomplishment 
of  purposes  not  within  the  scope  of  their  institution.  Yet  it  is  to 
be  observed  that  there  is  an  important  distinction  between  this 
class  of  cases  and  those  in  which  there  is  no  breach  of  trust,  but 
only  error  and  misapprehension  or  simple  negligence  on  the  part 
of  the  directors. 

We  have,  then  the  rule  and  its  limitation.  It  is  contended  that 
this  case  is  within  the  limitation,  or  that  the  directors  of  the  Com- 
mercial Bank  of  Cleveland,  in  their  action  in  respect  to  the  tax 
assessed  upon  it,  under  the  act  of  April  18,  1852,  and  in  their 
refusal  to  take  proper  measures  for  testing  its  validity,  have  com- 
mitted an  "  error  of  judgment  merely." 

It  is  obvious  from  the  rule  that  the  circumstances  of  each  case 
must  determine  the  jurisdiction  of  a  court  of  equity  to  give  the 
relief  sought;  that  the  pleadings  must  be  relied  upon  to  collect 
what  they  are,  to  ascertain  in  what  character  and  to  what  end 
a  shareholder  invokes  the  interposition  of  a  court  of  equity  on 
account  of  the  mismanagement  of  a  board  of  directors;  whether 
such  acts  are  out  of  or  beyond  the  limits  of  the  act  of  incorpora- 
tion, either  of  commission  contrary  thereto  or  of  negligence  in 
not  doing  what  it  may  be  their  chartered  duty  to  do. 

This  brings  us  to  the  inquiry  as  to  what  the  directors  have  done 
in  this  case  and  what  they  refused  to  do  upon  the  application  of 
their  cocorporator,  John  M.  Woolsey.  After  a  full,  statement  of 
his  case,  comprehending  all  of  his  rights  and  theirs  also,  alleging 
in  his  bill  that  his  object  was  to  test  the  validity  of  a  tax  upon  the 
ground  that  it  was  unconstitutional,  because,  it  impaired  the  obli- 
gation of  a  contract  made  by  the  State  of  Ohio  with  the  Commer- 
cial Bank  of  Cleveland  and  the  stockholders  thereof,  he  represents 
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in  his  own  behalf,  as  a  stockholder,  that  he  had-  applied  to  the 
directors,  requesting  them  to  take  measures,  by  suit  or  otherwise, 
to  prevent  the  collection  of  the  tax  by  the  treasurer,  and  that  they 
refused  to  do  so,  accompanying,  however,  their  refusal  with  the 
declaration  that  they  fully  concurred  with  Woolsey  in  his  views 
as  to  the  illegality  of  the  tax ;  that  they  believed  it  in  no  way  bind- 
ing upon  the  bank,  but  that  in  consideration  of  the  many  obstacles 
in  the  way  of  resisting  the  collection  of  the  tax  in  the  courts  of 
the  State  they  could  not  consent  to  take  legal  measures  for  testing 
it.  Besides  this  refusal,  the  papers  in  the  case  disclose  the  fact 
that  the  directors  had  previously  made  two  protests  against  the 
constitutionality  of  the  tax,  because  it  was  repugnant  to  the  Con- 
stitution of  the  United  States  and  to  that  of  Ohio  also,  both  con- 
cluding with  a  resolution  that  they  would  not,  as  then  advised, 
pay  the  tax  unless  compelled  by  law  to  do  so,  and  that  they  were 
determined  to  rely  upon  the  constitutional  and  legal  rights  of  the 
bank  under  its  charter.  Now,  in  our  view,  the  refusal  upon  the 
part  of  the  directors,  by  their  own  showing,  partakes  more  of 
disregard  of  duty  than  of  an  error  of  judgment.  It  was  a  non- 
performance of  a  confessed  official  obligation,  amounting  to  what 
the  law  considers  a  breach  of  trust,  though  it  may  not  involve 
intentional  moral  delinquency.  It  was  a  mistake,  it  is  true,  of 
what  their  duty  required  from  them,  according  to  their  own  sense 
of  it,  but  being  a  duty  by  their  own  confession,  their  refusal  was 
an  act  outside  of  the  obligation  which  the  charter  imposed  upon 
them  t(5  protect  what  they  conscientiously  believed  to  be  the  fran- 
chises of  the  bank.  A  sense  of  duty  and  conduct  contrary  to  it 
is  not  "  an  error  of  judgment  merely,"  and  cannot  be  so  called 
in  any  case.  It  amounted  to  an  illegal  application  of  the  profits 
due  to  the  stockholders  of  the  bank,  into  which  a  court  of  equity 
will  inquire  to  prevent  its  being  made. 

Thinking,  as  we  do,  that  the  action  of  the  board  of  directors 
was  not  "  an  error  of  judgment  merely,"  but  a  breach  of  duty,  it 
is  our  opinion  that  they  were  properly  made  parties  to  the  bill,  and 
that  the  jurisdiction  of  a  court  of  equity  reaches  such  a  case  to 
give  such  a  remedy  as  its  circumstances  may  require.  This  con- 
clusion makes  it  unnecessary  for  us  to  notice  further  the  point 
made  by  the  counsel  that  the  suit  should  have  been  brought  in  the 
name  of  the  corporation,  in  support  of  which  they  cited  the  case 
of  the  Bank  of  the  United  States  v.  Osborn.  The  obvious  differ- 
ence between  this  case  and  that  is  that  the  Bank  of  the  United 
States  brought  a  bill  in  the  Circuit  Court  of  the  United  States 
for  the  district  of  Ohio  to  resist  a  tax  assessed  under  an  act  of 
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that  state,  and  executed  by  its  auditor,  and  here  the  directors  of 
the  Commercial  Bank  of  Cleveland,  by  refusing  to  do  what  they 
had  declared  it  to  be  their  duty  to  do,  have  forced  one  of  its  cor- 
porators, in  self-defense,  to  sue.  If  the  directors  had  done  so  in 
a  state  court  of  Ohio,  and  put  their  case  upon  the  unconstitution- 
ality of  the  tax  act,  because  it  impaired  the  obligation  of  a  con- 
tract, and  had  the  decision  'been  against  such  claim,  the  judgment 
of  the  state  court  could  have  been  re-examined  in  that  particular 
in  the  Supreme  Court  of  the  United  States  under  the  same  author- 
ity or  jurisdiction  by  which  it  reversed  the  judgment  of  the  Su- 
preme Court  of  Ohio  in  the  case  of  the  Piqua  Branch  of  the  State 
Bank  of  Ohio  v.  Jacob  Knoop,  Treasurer  of  Miami  County,  16 
How.  369. 

But  it  was  said  in  the  argument  that  this  suit  had  been  improp- 
erly brought  in  the  Circuit  Court  of  the  United  States,  because 
it  was  a  contrivance  by  Woolsey,  or  between  him  and  the  directors 
of  the  bank,  to  give  that  court  jurisdiction  on  account  of  their 
residence  and  citizenship  being  in  different  states.  That  the 
subject-matter  of  the  suit  was  within  the  exclusive  jurisdiction 
of  the  state  courts,  and  that  if  the  jurisdiction  in  the  courts  of 
the  United  States  was  sustained,  it  would  make  inoperative  to 
a  great  extent  the  seventh  amendment  of  the  Constitution  of  the 
United  States  and  the  sixteenth  section  of  the  Judiciary  Act  of 
1789,  this  last  being  a  declaratory  act  settling  the  law  as  to  cases 
of  equity  jurisdiction  in  the  nature  of  a  proviso,  limitation,  or 
exception  to  its  exercise.  And,  further,  that  it  would  make  the 
judiciar}'  of  the  United  States  paramount  to  that  of  the  individual 
states,  and  the  legislative  and  executive  departments  of  the  Fed- 
eral government  paramount  to  the  same  departments  of  the  indi- 
vidual states. 

We  first  remark  as  to  the  imputation  of  contrivance,  that  it  is 
the  assertion  of  a  fact  which  does  not  appear  in  the  case,  one 
which  the  defendants  should  have  proved  if  they  meant  to  rely 
upon  it  to  abate  or  defeat  the  complainant's  suit,  and  that  not 
having  done  so,  as  they  might  have  attempted  to  do,  we  cannot 
presume  its  existence.  Mr.  Woolsey's  right  as  a  citizen  of  the 
State  of  Connecticut  to  sue  citizens  of  the  State  of  Ohio  in  the 
courts  of  the  United  States  for  that  state  cannot  be  questioned. 
The  papers  in  the  case  also  show  that  the  directors  and  himself 
occupy  antagonistic  grounds  in  respect  to  the  controversy  which 
their  refusal  to  sue  forced  him  to  take  in  defense  of  his  rights  as 
a  shareholder  in  the  bank.  Nor  can  the  counsel  for  the  defendant 
assume  the  existence  of  such  a  fact  in  the  argument  of  their  case 
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in  this  court  in  the  absence  of  any  attempt  on  their  part  to  prove 
it  in  the  Circuit  Court.     *     *     * 

We  affirm  the  decree  of  the  Circuit  Court,  and  direct  a  mandate 
accordingly. 

Catron,  Daniel,  Campbell,  J  J.,  dissented. 


Hawes  V,  Oakland. 

104  United  States  Reports  450  (1881). 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Miller,  J.  This  is  an  appeal  from  a  decree  in  chancery  dis- 
missing the  complainant's  bill,  wherein  he,  a  citizen  of  New  York, 
alleges  that  he  is  a  stockholder  in  the  Contra  Costa  Water-Works 
Company,  a  California  corporation,  and  that  he  files  it  on  behalf 
of  himself  and  all  other  stockholders  who  may  choose  to  come  in 
and  contribute  to  the  costs  and  expenses  of  the  suit. 

The  defendants  are  the  city  of  Oakland,  the  Contra  Costa  Water- 
Works  Co.,  and  Anthony  Chabot,  Henry  Pierce,  Andrew  J.  Pope, 
Charles  Holbrook,  and  John  W.  Coleman,  trustees  and  directors  of 
the  company. 

The  foundation  of  the  complaint  is  that  the  city  of  Oakland 
claims,  at  the  hands  of  the  company,  water  without  compensation, 
for  all  municipal  purposes  whatever,  including  watering  the  streets, 
public  squares  and  parks,  flushing  sewers,  and  the  like,  whereas  it 
is  only  entitled  to  receive  water  free  of  charge  in  cases  of  fire  or 
other  great  necessity;  that  the  company  comply  with  this  demand, 
to  the  great  loss  and  injury  of  the  company,  to  the  diminution  of 
the  dividends  which  should  come  to  him  and  other  stockholders, 
and  to  the  decrease  in  the  value  of  their  stock.  The  allegation  of  his 
attempt  to  get  the  directors  to  correct  this  evil  will  be  given  in 
the  language  of  the  bill. 

He  says  that  "  on  the  loth  day  of  July,  1878,  he  applied  to  the 
president  and  board  of  directors  or  trustees  of  said  water  com- 
pany, and  requested  them  to  desist  from  their  illegal  and  im- 
proper practices  aforesaid,  and  to  limit  the  supply  of  water  free 
of  charge  to  said  city  to  cases  of  fire  or  other  great  necessity,  and 
that  said  board  should  take  immediate  proceedings  to  prevent  said 
city  from  taking  water  from  the  works  of  said  company  for  any 
other  purpose  without  compensation;  but  said  board  of  directors 
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and  trustees  have  wholly  declined  to  take  any  proceedings  what- 
ever in  the  premises,  and  threaten  to  go  on  and  furnish  water  to 
the  extent  of  said  company's  means  to  said  city  of  Oakland  free 
of  charge,  for  all  municipal  purposes,  as  has  heretofore  been 
done,  and  in  cases  other  than  cases  of  fire  or  other  great  neces- 
sity, except  as  for  family  uses  hereinbefore  referred  to;  and  your 
orator  avers  that  by  reason  of  the  premises  said  water  company 
and  your  orator  and  the  other  stockholders  thereof  have  suffered, 
and  will,  by  a  continuance  of  said  acts,  hereafter  suffer,  great  loss 
and  damage." 

To  this  bill  the  Water-Works  Co.  and  the  directors  failed  to 
make  answer;  and  the  city  of  Oakland  filed  a  demurrer,  which 
was  sustained  by  the  court  and  the  bill  dismissed.  The  complainant 
appealed. 

The  grounds  of  demurrer  were  set  out  and  relied  on  in  the 
court  below,  and  are  urged  upon  us  on  this  appeal.     They  are: 

1.  That  appellant  has  shown  no  capacity  in  himself  to  maintain 
this  suit,  the  injury,  if  any  exists,  being  to  the  interests  of  the 
corporation,  and  the  right  to  sue  belonging  solely  to  that  body. 

2.  That  by  a  sound  construction  of  the  law  under  which  the 
company  is  organized  the  city  of  Oakland  is  entitled  to  receive, 
free  of  compensation,  all  the  water  which  the  bill  charges  it  with 
so  using. 

The  first  of  these  causes  of  demurrer  presents  a  matter  of  very 
g^at  interest,  and  of  growing  importance  in  the  courts  of  the 
United  States. 

Since  the  decision  of  this  court  in  Dodge  v.  Woolsey,  18  How. 
331,  the  principles  of  which  have  received  more  than  once  the 
approval  of  this  court,  the  frequency  with  which  the  most  ordi- 
nary and  usual  chancery  remedies  are  sought  in  the  Federal  courts 
by  a  single  stockholder  of  a  corporation  who  possesses  the  requisite 
citizenship,  in  cases  where  the  corporation  whose  rights  are  to  be 
enforced  cannot  sue  in  those  courts,  seems  to  justify  a  considera- 
tion of  the  grounds  on  which  that  case  was  decided,  and  of  the 
just  limitations  of  the  exercise  of  those  principles. 

This  practice  has  grown  until  the  corporations  created  by  the 
laws  of  the  states  bring  a  large  part  of  their  controversies  with 
their  neighbors  and  fellow-citizens  into  the  courts  of  the  United 
States  for  adjudication,  instead  of  resorting  to  the  state  courts, 
which  are  their  natural,  their  lawful,  and  their  appropriate  forum. 
It  is  not  difficult  to  see  how  this  has  come  to  pass.  A  corporation 
having  such  a  controversy,  which  it  is  foreseen  must  end  in  litiga- 
tion, and  preferring  for  any  reason  whatever  that  this  litigation 
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shall  take  place  in  a  Federal  court,  in  which  it  can  neither  sue  its 
real  antagonist  nor  be  sued  by  it,  has  recourse  to  a  holder  of  one 
of  its  shares,  who  is  a  citizen  of  another  state.  This  stockholder 
is  called  into  consultation,  and  is  told  that  his  corporation  has 
rights  which  the  directors  refuse  to  enforce  or  to  protect.  He 
instantly  demands  of  them  to  do  their  duty  in  this  regard,  which 
of  course  they  fail  or  refuse  to  do,  and  thereupon  he  discovers 
that  he  has  two  causes  of  action  entitling  him  to  equitable  relief  in 
a  court  of  chancery  —  namely,  one  against  his  own  company,  of 
which  he  is  a  corporator,  for  refusing  to  do  what  he  has  requested 
them  to  do;  and  the  other  against  the  party  which  contests  the 
matter  in  controversy  with  that  corporation.  These  two  causes  of 
action  he  combines  in  an  equity  suit  in  the  Circuit  Court  of  the 
United  States,  because  he  is  a  citizen  of  a  different  state,  though 
the  real  parties  to  the  controversy  could  have  no  standing  in  that 
court.  If  no  nonresident  stockholder  exists,  a  transfer  of  a  few 
shares  is  made  to  some  citizen  of  another  state,  who  then  brings 
the  suit.  The  real  defendant  in  this  action  may  be  quite  as  willing 
to  have  the  case  tried  in  the  Federal  court  as  the  corporation  and 
its  stockholder.  If  so,  he  makes  no  objection,  and  the  case  pro- 
ceeds to  a  hearing.  Or  he  may  file  his  answer  denying  the  special 
grounds  set  up  in  the  bill  as  a  reason  for  the  stockholder's  inter- 
ference, at  the  same  time  that  he  answers  to  the  merits.  In  either 
event  the  whole  case  is  prepared  for  hearing  on  the  merits,  the 
right  of  the  stockholder  to  a  standing  in  equity  receives  but  litde 
attention,  and  the  overburdened  courts  of  the  United  States  have 
this  additional  important  litigation  imposed  upon  them  by  a  simu- 
lated and  conventional  arrangement,  unauthorized  by  the  facts  of 
the  case  or  by  the  sound  principles  of  equity  jurisdiction. 

That  the  vast  and  increasing  proportion  of  the  active  business 
of  modern  life  which  is  done  by  corporations  should  call  into  ex- 
ercise the  beneficent  powers  and  flexible  methods  of  courts  of 
equity,  is  neither  to  be  wondered  at  nor  regretted;  and  this  is 
especially  true  of  controversies  growing  out  of  the  relations  be- 
tween the  stockholder  and  the  corporation  of  which  he  is  a  mem- 
ber. The  exercise  of  this  power  in  protecting  the  stockholder 
against  the  frauds  of  the  governing  body  of  directors  or  trustees, 
and  in  preventing  their  exercise,  in  the  name  of  the  corporation, 
of  powers  which  are  outside  of  their  charters  or  articles  of  asso- 
ciation, has  been  frequent,  and  is  most  beneficial,  and  is  undis- 
puted. These  are  real  contests,  however,  between  the  stockholder 
and  the  corporation  of  which  he  is  a  member. 

The  case  before  us  goes  beyond  this. 
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This  corporation,  like  others,  is  created  a  body  politic  and  corpo- 
rate, that  it  may  in  its  corporate  name  transact  all  the  business 
which  its  charter  or  other  organic  act  authorizes  it  to  do. 

Such  corporations  may  be  common  carriers,  bankers,  insurers, 
merchants,  and  may  make  contracts,  commit  torts,  and  incur  lia- 
bilities, and  may  sue  or  be  sued  in  their  corporate  name  in  regard 
to  all  of  these  transactions.  The  parties  who  deal  with  them  un- 
derstand this,  and  that  they  are  dealing  with  a  body  which  has  these 
rights  and  is  subject  to  these  obligations,  and  they  do  not  deal  with 
or  count  upon  a  liability  to  the  stockholder  whom  they  do  not  know 
and  with  whom  they  have  no  privity  of  contract  or  other  relation. 

The  principle  involved  in  the  case  of  Dodge  v.  Woolsey  permits 
the  stockholder  in  one  of  these  corporations  to  step  in  between 
that  corporation  and  the  party  with  whom  it  has  been  dealing  and 
institute  and  control  a  suit  in  which  the  rights  involved  are  those 
of  the  corporation,  and  the  controversy  is  one  really  between  that 
corporation  and  the  other  party,  each  being  entirely  capable  of 
asserting  its  own  rights. 

This  is  a  very  different  affair  from  a  controversy  between  the 
shareholder  of  a  corporation  and  that  corporation  itself,  or  its 
managing  directors  or  trustees,  or  the  other  shareholders,  who 
may  be  violating  his  rights  or  destroying  the  property  in  which 
he  has  an  interest.  Into  such  a  contest  the  outsider,  dealing  with 
the  corporation  through  its  managing  agents  in  a  matter  within 
their  authority,  cannot  be  dragged,  except  where  it  is  necessary 
to  prevent  an  absolute  failure  of  justice  in  cases  which  have  been 
recognized  as  exceptional  in  their  character  and  calling  for  the 
extraordinary  powers  of  a  court  of  equity.  It  is,  therefore,  always 
a  question  of  equitable  jurisprudence,  and  as  such  has,  within  the 
last  forty  years,  received  the  repeated  consideration  of  the  highest 
courts  of  England  and  of  this  country.     *     *     * 

The  case  of  Dodge  v.  Woolsey,  decided  in  this  court  in  1855,  is, 
however,  the  leading  case  on  the  subject  in  this  country. 

And  we  do  not  believe,  notwithstanding  some  expressions  in  the 
opinion,  that  it  is  justly  chargeable  with  the  abuses  \ye  have  men- 
tioned. It  was  manifestly  well  considered,  and  the  opinion  is  un- 
usually long,  discussing  the  point  now  under  consideration  with  a 

full  reference  to  the  decisions  then  made  in  the  courts  of  England. 
*     «     * 

This  examination  of  Dodge  v.  Woolsey  satisfies  us  that  it  does 
not  establish,  nor  was  it  intended  to  establish,  a  doctrine  on  this 
subject  different  in  any  material  respect  from  that  found  in  the 
cases  in  the  English  and  in  other  American  courts,  and  that  the 
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recent  legislation  of  Congress  referred  to  leaves  no  reason  for  any 
expansion  of  the  rule  in  that  case  beyond  its  fair  interpretation. 

We  understand  that  doctrine  to  be  that  to  enable  a  stockholder 
in  a  corporation  to  sustain  in  a  court  of  equity,  in  his  own  name, 
a  suit  founded  on  a  right  of  action  existing  in  the  corporation 
itself,  and  in  which  the  corporation  itself  is  the  appropriate  plain- 
tiff, there  must  exist  as  the  foundation  of  the  suit  — 

Some  action  or  threatened  action  of  the  managing  board  of  direct- 
ors or  trustees  of  the  corporation  which  is  beyond  the  authority 
conferred  on  them  by  their  charter  or  other  source  of  organization; 

Or  such  a  fraudulent  transaction  completed  or  contemplated  by 
the  acting  managers,  in  connection  with  some  other  party,  or  among 
themselves,  or  with  other  shareholders,  as  will  result  in  serious 
injury  to  the  corporation,  or  to  the  interests  of  the  other  share- 
holders ; 

Or  where  the  board  of  directors,  or  a  majority  of  them,  arc 
acting  for  their  own  interest,  in  a  manner  destructive  of  the  cor- 
poration itself,  or  of  the  rights  of  the  other  shareholders ; 

Or  where  the  majority  of  shareholders  themselves  are  op- 
pressively and  illegally  pursuing  a  course  in  the  name  of  the  cor- 
poration, which  is  in  violation  of  the  rights  of  the  other  share- 
holders, and  which  can  only  be  restrained  by  the  aid  of  a  court  of 
equity. 

Possibly  other  cases  may  arise  in  which,  to  prevent  irremediable 
injury,  or  a  total  failure  of  justice,  the  court  would  be  justified  in 
exercising  its  powers,  but  the  foregoing  may  be  regarded  as  an 
outline  of  the  principles  which  govern  this  class  of  cases. 

But,  in  addition  to  the  existence  of  grievances  which  call  for 
this  kind  of  relief,  it  is  equally  important  that  before  the  share- 
holder is  permitted  in  his  own  name  to  institute  and  conduct  a 
litigation  which  usually  belongs  to  the  corporation,  he  should  show 
to  the  satisfaction  of  the  court  that  he  has  exhausted  all  the  means 
within  his  reach  to  obtain,  within  the  corporation  itself,  the  redress 
of  his  grievances,  or  action  in  conformity  to  his  wishes.  He  must 
make  an  earnest,  not  a  simulated,  effort,  with  the  managing  body 
of  the  corporation,  to  induce  remedial  action  on  their  part,  and 
this  must  be  made  apparent  to  the  court.  If  time  permits  or  has 
permitted,  he  must  show,  if  he  fails  with  the  directors,  that  he  has 
made  an  honest  effort  to  obtain  action  by  the  stockholders  as  a 
body,  in  the  matter  of  which  he  complains.  And  he  must  show  a 
case,  if  this  is  not  done,  where  it  could  not  be  done,  or  it  was  not 
reasonable  to  require  it. 

The  efforts  to  induce  such  action  as  complainant  desires  on  the 
part  of  the  directors,  and  of  the  shareholders  when  that  is  neces- 
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sary,  and  the  cause  of  failure  in  these  efforts*  should  be  stated 
with  particularity,  and  an  allegation  that  complainant  was  a  share- 
holder at  the  time  of  the  transactions  of  which  he  complains,  or 
that  his  shares  have  devolved  on  him  since  by  operation  of  law, 
and  that  the  suit  is  not  a  collusive  one  to  confer  on  a  court  of  the 
United  States  jurisdiction  in  a  case  of  which  it  could  otherwise 
have  no  cognizance,  should  be  in  the  bill,  which  should  be  verified 
by  affidavit. 

It  is  needless  to  say  that  appellant's  bill  presents  no  such  case 
as  we  have  here  supposed  to  be  necessary  to  the  jurisdiction  of 
the   court. 

He  merely  avers  that  he  requested  the  president  and  directors 
to  desist  from  furnishing  water  free  of  expense  to  the  city,  ex- 
cept in  case  of  fire  or  other  great  necessity,  and  that  they  declined 
to  do  as  he  requested.  No  correspondence  on  the  subject  is  given; 
no  reason  for  declining.  We  have  here  no  allegation  of  a  meeting 
of  the  directors,  in  which  the  matter  was  formally  laid  before 
them  for  action;  no  attempt  to  consult  the  other  shareholders  to 
ascertain  their  opinions,  nor  to  obtain  their  action.  But  within 
five  days  after  his  application  to  the  directors  this  bill  is  filed. 
There  is  no  allegation  of  fraud  or  of  acts  ultra  vires,  or  of  destruc- 
tion of  property,  or  of  irremediable  injury  of  any  kind. 

Conceding  appellant's  construction  of  the  company's  charter  to 
be  correct,  there  is  nothing  which  forbids  the  corporation  from 
dealing  with  the  city  in  the  manner  it  has  done.  That  city  con- 
ferred on  the  company  valuable  rights  by  special  ordinance  — 
namely,  the  use  of  the  streets  for  laying  its  pipes,  and  the  privilege 
of  furnishing  water  to  the  whole  population.  It  may  be  the  exer- 
cise of  the  highest  wisdom  to  let  the  city  use  the  water  in  the 
manner  complained  of.  The  directors  are  better  able  to  act  under- 
standingly  on  this  subject  than  a  stockholder  residing  in  New 
York.  The  great  body  of  the  stockholders  residing  in  Oakland 
or  other  places  in  California  may  take  this  view  of  it,  and  be  con- 
tent to  abide  by  the  action  of  their  directors. 

If  this  be  so,  is  a  bitter  litigation  with  the  city  to  be  conducted 
by  one  stockholder  for  the  corporation  and  all  other  stockholders, 
because  the  amount  of  his  dividends  is  diminished? 

This  question  answers  itself,  and  without  considering  the  other 
point  raised  by  the  demurrer,  we  are  of  opinion  that  it  was  prop- 
erly  sustained,  and  the  bill  dismissed,  because  the  appellant  shows 
no  standing  in  a  court  of  equity  —  no  right  in  himself  to  prosecute 
this  suit. 

Decree  affirmed. 
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Leslie  v,  Lorillard. 

no  New  York  Reports  519  (1888). 

Gray,  J.  *  *  *  "  The  defendants  Lorillard  and  the  Lorillard 
Steamship  Co.  have  demurred  to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  We 
are  thus  required  to  examine  this  pleading  and  to  see  whether  allow- 
ing to  its  averments  all  the  force  and  truth  such  a  ground  of 
demurrer  concedes,  it  may  be  sustained  as  the  foundation  of  an 
action  for  equitable  relief. 

"  Our  decision  of  the  question  will  necessarily  turn  upon  the 
validity  of  the  contracts  which  are  set  forth.  An  extended  dis- 
cussion of  the  principles  controlling  the  making  and  enforcement 
of  corporate  contracts  is  unnecessary.  By  frequent  adjudications 
certain  principles  are  well  settled  and  have  become  familiar. 

"  The  contracts  of  corporations  are  said  to  be  ultra  vires  when 
they  involve  some  adventure  or  undertaking  not  within  the  scope 
of  their  charter,  which  is  their  rule  of  corporate  action.  In  the 
granting  of  charters,  the  legislature  is  presumed  to  have  had  in 
view  the  public  interest;  and  public  policy  is  (as  the  interest  of 
stockholders  ought  to  be)  concerned  in  tiie  restriction  of  corpo- 
rations within  chartered  limits,  and  a  departure  therefrom  is  only, 
deemed  excusable  when  it  cannot  result  in  prejudice  to  the  public 
or  to  the  stockholders.  As  artificial  creations  they  have  no  powers 
or  faculties,  except  those  with  which  they  were  endowed  when 
created;  and  when,  as  is  frequently  the  case,  they  act  in  excess  of 
their  powers,  the  question  will  be:  Is  the  act  prohibited  as  preju- 
dicial to  some  public  interest,  or  is  it  an  act  not  unlawful  in  that 
sense,  but  prejudicial  to  the  stockholders?  The  rule,  however, 
is  well  settled  that  the  plea  of  ultra  vires  should  not  prevail  when 
it  would  not  advance  justice,  but,  on  the  contrary,  would  accom- 
plish legal  wrong. 

"  In  suits  between  the  corporation  and  strangers  dealing  with 
it  the  question  is  whether  the  act  is  one  the  corporation  is  not 
authorized  to  perform  under  any  circumstances;  or  one  that  it 
may  perform  for  some  purposes  or  under  certain  conditions.  In 
the  first  case  it  is  ultra  vires  and  there  can  be  no  recovery ;  because 
the  party  dealing  with  the  corporation  is  bound  to  know,  from  the 
law  of  its  existence,  that  it  has  no  power  to  perform  it.  In  the 
second  case,  the  issue  will  turn  upon  whether  the  party  dealing 
with  it  is  aware  of  the  intention  to  perform  the  act  for  some  un- 
authorized purpose,  or  whether  the  attendant  circumstances  justify 
its  performance.     In  actions  by  stockholders,  which  assail  the  acts 
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of  their  directors  or  trustees,  courts  will  not  interfere  unless  the 
powers  have  been  illegally  or  unconscientiously  executed,  or  unless 
it  be  made  to  appear  that  the  acts  were  fraudulent  or  collusive  and 
destructive  of  the  rights  of  the  stockholders.  Mere  errors  of 
judgment  are  not  sufficient  as  grounds  for  equity  interference;  for 
the  powers  of  those  entrusted  with  corporate  management  are 
largely  discretionary. 

"  Testing  by  these  rules  the  case  made  by  plaintiff  in  his  com- 
plaint, we  find,  in  considering  that  pleading,  that  the  only  respect 
in  which  the  contracts  in  question  could  be  viewed  as  prejudicial 
to  public  interests,  and  therefore,  become  the  subject  of  judicial 
condemnation,  as  being  against  public  policy,  would  be  that  they  were 
in  restraint  of  competition  and  tended  to  create  a  monopoly.     *     *     * 

"  The  conclusion  at  which  we  have  arrived,  as  to  these  con- 
tracts, would  seem  to  dispose  of  this  case  and  make  further  con- 
sideration useless;  for  the  plaintiff  makes  them  the  basis  of  his 
action.  The  relief  he  has  sought  is  the  prevention  of  a  misappro- 
priation of  corporate  funds  by  the  officers  of  the  company,  and 
the  annulment  of  these  contracts  as  obtained  by  deception. 

"  We  do  not  question  the  right  of  stockholders  to  complain  of 
any  diversion  of  the  capital  and  assets  to  purposes  not  authorized 
by  the  charter,  and  to  arrest  by  suit  an  unauthorized  course  of 
dealing  which  results  in  such  diversion.  The  powers  of  a  court  of 
equity  may  be  put  in  motion  at  the  instance  of  a  single  stock- 
holder, if  he  can  show  that  the  corporation  is  employing  its  statu- 
tory powers  for  the  accomplishment  of  purposes  ncJt  within  the  scope 
of  its  institution.  Angell  and  Ames  on  Corporations,  sec.  393, 
But  this  is  not  such  a  case.  The  contracts  were  within  the  power 
of  the  corporation  to  make,  and  if  they  were  free  from  the  taint 
of  fraud  and  were  not  procured  to  be  made  by  some  collusion  or 
conspiracy,  then  they  are  binding  upon  the  company  and  consti- 
tute an  obligation  which  the  officers  must  discharge.     *     *     * 

"  We  think  as  these  contracts  were  not  ultra  vires,  or  assailable 
on  grounds  of  public  policy,  that  they  were  such  as  came  within 
the  discretionary  powers  of  the  board  of  management  to  make  in 
the  interest  of  the  corporation.  Within  the  limits  of  the  chartered 
authority  the  officers  of  a  corporation  have  the  fullest  power  to 
regulate  its  concerns  according  to  their  best  judgment.  It  is  true 
that  the  powers  conferred  upon  its  agents  by  the  charter  of  a  corpo- 
ration cannot  be  transcended  by  any  considerations  of  expediency 
which  they  suppose  may  result  to  the  stockholders  from  an  act 
not  within  the  scope  of  their  authority  (5  Denio,  567)  ;  but  these 
contracts  were  such  as  the  corporation  could  legitimately  make 
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and  consequently  came  within  the  scope  of  the  ordinary  powers  of 
corporate  management.     *     *     *" 

See  also  Forrest  v.  Manchester,  etc.,  Ry.  Co.,  4  DeG.  F.  &  J.  126  (1861): 
Davenport  v.  Dows,  18  Wallace  (U.S.)  626  (1873);  MacDoueall  v.  Gardiner, 
L.  R.  I  Ch.  Div.  13  (1875);  Mason  v.  Harris,  L.  R.  11  Ch.  Div.  97  (1879): 
Parsons  v.  Joseph,  92  Ala.  403  (1800)  r  Willoughby  v.  Chicago  etc..  Stock- 
yards Co.,  50  N.  J.  Eg.  656  (1892),  Eaton  v.  Robinson,  19  R.  I.  146  (1895); 
RusseU  V.Wakefield  C6.,L.  R.  20  Ch.  Cas.  474  (1875);  Branson  v.  La  Crosse^ 
etc.,  Co.,  69  U.  S.  283  (1863). 


VIII.    The  Shareholders  Liability, 
(a)    To  the  Corporation. 

See  Upton  v.  Engelhart,  reported  at  page  500,  ante. 

National  Bank  v.  Case. 

99  United  States  Reports  628  (1878). 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

This  is  a  bill  brought  by  Frank  F.  Case,  receiver  of  the  Cres- 
cent City  National  Bank  of  New  Orleans,  against  the  stockholders 
of  that  institution,  to  pay  him  seventy  per  cent,  of  the  par  value 
of  the  stock  owned  by  them  severally  at  the  time  when  their 
respective  liabilities  were  fixed  by  its  insolvency,  without  regard  to 
any  pretended  transfers  of  such  stock  as  they  may  have  attempted  to 
make  after  the  insolvency  occurred.  As  to  some  of  the  defendants 
the  bill  was  dismissed;  as  to  others,  a  decree  was  rendered  con-  ' 
formably  to  the  prayer  of  the  bill,  and  a  writ  of  execution  awarded 
against  them  and  their  property  to  enforce  the  payment  of  the 
sums  adjudged  to  be  due  by  them  respectively.  Among  the  de- 
fendants against  whom  the  decree  was  rendered  was  the  Germania 
National  Bank  of  New  Orleans,  Alcus,  Scherck  &  Autey,  The 
Crescent  Mutual  Insurance  Company,  and  Benjamin  J.  West.  They 
thereupon  appealed  here. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Strong,  J.,  delivered  the  opinion  of  the  court. 

The  Crescent  City  National  Bank  of  New  Orleans  was  organized 
under  the  National  Banking  law  of  1871.  On  the  13th  of  February, 
1873,  its  London  correspondents  failed,  and  the  bank  lost  heavily 
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by  the  failure  —  nearly  the  entire  amount  of  its  capital.  This  loss 
was  almost  immediately  known  in  the  community  where  the  insti- 
tution was  located,  and  necessarily  affected  its  credit.  On  the  14th 
of  March,  1873,  payment  of  checks  drawn  upon  it  by  its  depositors 
was  suspended,  and  on  the  17th  of  the  same  month  its  circulating 
notes  went  to  protest. 

In  reference  to  the  alleged  ownership  by  the  Germania  Bank 
(one  of  the  appellants)  of  shares  in  the  Crescent  City  Bank,  the 
facts  appear  to  be  as  follows:  On  the  fourteenth  day  of  December, 
1872,  it  loaned  to  Phelps,  McCullough  &  Co.  $14,000  on  note  of 
the  firm  dated  December  7,  1872,  payable  in  ninety  days,  and  to 
secure  the  payment  of  the  loan  the  borrowers  pledged  to  the  bank 
one  hundred  shares  of  the  stock  of  the  Crescent  City  Bank,  with 
power,  on  non-payment  of  the  note,  to  dispose  of  the  stock  for 
cash,  at  public  or  private  sale,  without  recourse  to  legal  proceed- 
ings, and  to  this  end  to  make  transfers  on  the  books  of  the  corpo- 
ration whose  stock  it  was.  At  the  same  time  a  power  of  attorney 
was  given  to  Mr.  Roehl,  empowering  him  to  transfer  the  stock  to 
the  Germania  Bank,  of  which  he  was  cashier.  The  note  fell  due 
on  the  loth  of  March,  1873,  ^^^  was  not  paid,  and  on  that  day  a 
transfer  of  the  one  hundred  shares  to  the  Germania  Bank  was 
made  on  the  transfer  books  of  the  Crescent  City  Bank.  The  Ger- 
mania then  caused  seventy-six  of  the  shares  to  be  transferred  to 
William  A.  Waldo,  one  of  its  clerks,  and  on  the  next  day  trans- 
ferred to  him  the  remainder.  It  has  ever  since  stood  in  his  name. 
Waldo  acquired  by  the  transfer  no  beneficial  interest  in  the  stock, 
and  there  was  an  understanding  between  him  and  the  officers  of 
the  bank  that  he  should  retransfer  it  at  their  request.  The  cashier 
has  testified  in  answer  to  the  question,  "  Was  not  the  transfer 
made  (to  Waldo)  with  the  view  to  avoid  the  liability  under  the 
National  Bank  Act  in  case  of  suspension  of  the  Crescent  City 
Bank?"  that  it  was  not  exactly  in  that  way.  "We  simply  trans- 
ferred," says  he,  "  because  we  are  not  in  the  habit  of  holding  any 
bank  stock.  We  did  not  want  to  have  any  bank  stock  in  our  name. 
That  was  the  object."  When  further  asked  whether  he  was  well 
aware  of  the  fact  that  the  stockholders  of  national  banks  were 
liable  to  contribute  to  the  payment  of  their  debts  in  case  of  in- 
solvency, he  replied  in  the  affirmative.  When  asked  whether  he 
did  not  have  that  in  contemplation  at  the  time  of  this  transfer,  he 
answered,  "  That  may  be  one  of  the  reasons  why  we  did  not  want 
to  own  any  stock."  And  when  further  asked,  "  Was  not  that  one 
of  the  principal  motives  of  this  transfer  to  Waldo?"  his  reply 
was,  "  Yes." 
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From  this  testimony,  as  well  as  from  other  in  the  record,  it  is 
evident  that  Waldo  held  the  stock  as  a  cover  for  the  Germania 
Bank;  that  notwithstanding  the  transfer  to  him,  it  remained  sub- 
ject to  the  bank's  control,  and  that  the  transfer  to  him  was  made 
to  evade  the  liability  of  the  true  owners.  It  was  not  a  sale.  The 
bank  continued  after  it  was  made  a  pledgee  with  the  legal  title  in 
itself  or  in  its  representative,  and  Phelps,  McCuUough  &  Co.  were 
no  longer  the  owners. 

Such  being  the  facts  of  the  case,  there  can  be  no  serious  con- 
troversy respecting  the  principles  of  law  applicable  to  them.  It  is 
tlioroughly  established  that  one  to  whom  stock  has  been  transferred 
in  pledges  or  as  collateral  security  for  money  loaned,  and  who 
appears  on  the  books  of  the  corporation  as  the  owner  of  the 
stock,  is  liable  as  a  stockholder  for  the  benefit  of  creditors.  We 
50  held  in  Pullman  v.  Upton,  96  U.  S.  328;  and  like  decisions 
abound  in  the  English  courts,  and  in  numerous  American  cases, 
to  some  of  which  we  refer :  Adderly  v.  Storm,  6  Hill  (N.  Y.),  624; 
Roosevelt  v.  Brown,  11  N.  Y.  148;  Holyoke  Bank  v.  Bumham,  11 
Cush.  (Mass.)  183;  Magruder  v.  Colston,  44  Md.  349;  Crease  v. 
Babcock,  10  Mete.  (Mass.)  525;  Wheelock  v.  Kost,  yy  111.  296; 
Empire  City  Bank,  18  N.  Y.  199;  Hale  v.  Walker,  31  Iowa,  344. 
For  this  several  reasons  are  given.  One  is,  that  he  is  estopped 
from  denying  his  liability  by  voluntarily  holding  himself  out  to 
the  public  as  the  owner  of  the  stock,  and  his  denial  of  ownership 
is  inconsistent  with  the  representations  he  has  made;  another  is, 
that  by  taking  the  legal  title  he  has  released  the  former  owner; 
and  a  third  is,  that  after  having  taken  the  apparent  ownership 
and  thus  become  entitled  to  receive  dividends,  vote  at  elections, 
and  enjoy  all  the  privileges  of  ownership,  it  would  be  inequitable 
to  allow  him  to  refuse  the  responsibilities  of  a  stockholder.  This 
subject  is  well  treated  in  Mr.  Thompson's  recently  published  work 
on  "  The  Liability  of  Stockholders,"  where  may  be  found  not  only 
a  full  collection  of  authorities,  but  a  careful  analysis  of  what  the 
authorities  contain.     Vide  c.  13. 

When,  therefore,  the  stock  was  transferred  to  the  Grermania 
Bank,  though  it  continued  to  be  held  merely  as  a  collateral  security, 
the  bank  became  subject  to  the  liabilities  of  a  stockholder,  and 
the  liability  accrued  the  instant  the  transfer  was  made.  At  that 
instant  the  liability  of  Phelps,  McCullough  &  Co.  ceased.  We  have, 
then,  only  to  inquire  whether  the  bank  succeeded  in  throwing  off 
that  liability  by  its  transfer  to  its  clerk,  Waldo.  It  certainly  did 
not  thereby  divest  itself  of  its  substantial  ownership.  It  is  not 
every  transfer  that  releases  a  stockholder  from  his  responsibility 
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as  such.  While  it  is  true  that  shareholders  of  the  stock  of  a  corpo- 
ration generally  have  a  right  to  transfer  their  shares,  and  thus 
disconnect  themselves  from  the  corporation  and  from  any  responsi- 
bility on  account  of  it,  it  is  equally  true  that  there  are  some  limits 
to  this  right.  A  transfer  for  the  mere  purpose  of  avoiding  his 
liability  to  the  company  or  its  creditors  is  fraudulent  and  void,  and 
he  remains  still  liable.  The  English  cases,  it  is  admitted,  give  effect 
to  such  transfers,  if  they  are  made  (as  it  is  called)  "out  and  out;'' 
that  is,  ccwnpletely,  so  as  to  divest  the  transferrer  of  all  interest  in 
the  stock.  But  even  in  them  it  is  held  that  if  the  transfer  is  merely 
colorable,  or,  as  sometimes  coarsely  denominated,  a  sham  —  if,  in 
fact,  the  transferee  is  a  mere  tool  or  nominee  of  the  transferrer, 
so  that,  as  between  themselves,  there  has  been  no  real  transfer, 
*•  but  in  the  event  of  the  company  becoming  prosperous  the  trans- 
ferrer would  become  interested  in  the  profits,  the  transfer  will  be 
held  for  naught,  and  the  transferrer  will  be  put  upon  the  list  of 
contributories."  Williams'  Case,  Law  Rep.  9  Eq.  225,  note,  where 
the  transfer  was,  as  in  the  present  case,  made  to  a  clerk  of  the 
transferrer  without  consideration;  Payne's  Cdse,  id,  223;  Kintrea's 
Case,  Law  Rep.  5  Ch.  95.  See  also  Lindley  on  Partnership  (2d 
ed.).  P-  1352;  Chinnock's  Case,  1  Johns.  (Eng.)  Ch.  714;  Hyams' 
Case,  I  De  G.,  F.  &  J.  75 ;  Budd's  Case,  3  id.  296.  The  American 
doctrine  is  even  more  stringent.  Mr.  Thompson  states  it  thus, 
and  he  is  supported  by  the  adjudicated  cases:  "A  transfer  of  shares 
in  a  failing  corporation,  made  by  the  transferrer  with  the  purpose 
of  escaping  his  liability  as  a  shareholder,  to  a  person  who,  from  any 
cause,  is  incapable  of  responding  in  respect  to  such  liability,  is 
void  as  to  the  creditors  of  the  company  and  as  to  other  share- 
holders, although  as  between  the  transferrer  and  the  transferee  it 
was  out  and  out."  Nathan  v.  Whitlock,  9  Paige  (N.  Y.)  152; 
McClaren  v.  Franciscus,  43  Mo.  452;  Marcy  v.  Clark,  17  Mass. 
.329;  Johnson  v.  LaMn,  by  Dillon,  J.,  6  Cent.  Law  Jour.  131. 

The  case  in  hand  does  not  need  the  application  of  so  rigorous  a 
doctrine.  While  the  evidence  establishes  that  the  Crescent  City 
was  in  a  failing  condition  when  the  transfer  to  Waldo  was  made, 
and  leaves  no  reasonable  doubt  that  the  Germania  Bank  knew  it 
and  msrde  the  transfer  to  escape  responsibility,  it  establishes  much 
more.  The  transfer  was  not  an  out  and  out  transfer.  The  stock 
remained  the  property  of  the  transferrer.  Waldo  was  bound  to 
retransfer  it  when  requested,  and  all  the  privileges  and  possible 
benefits  of  ownership  continued  to  belong  to  the  bank.  No  case 
holds  that  such  a  transfer  relieves  the  transferrer  from  his  liability 
as  a  stockholder.    We  are,  therefore,  compelled  to  rule  that  the 

45 
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decree  of  the  Circuit  Court  against  the  Germania  Bank  was  correct. 
Its  case,  no  doubt,  is  a  hard  one ;  but  it  is  not  in  our  power  to  give 
relief  without  a  sacrifice  of  the  well-established  rules  of  law  and 
equity  both  in  this  country  and  in  England. 

There  is  nothing  in  the  argument  on  behalf  of  the  appellant  that 
the  bank  was  not  authorized  to  make  a  loan  with  the  stock  of 
another  bank  pledged  as  collateral  security.  That  is  an  ordinary 
mode  of  loaning,  and  there  is  nothing  in  the  letter  or  spirit  of  the 
National  Bank  Act  that  prohibits  it.  But  if  there  were,  the  lender 
could  not  set  up  its  own  violation  of  law  to  escape  the  responsi- 
bility resulting  from  its  illegal  action. 

In  support  of  the  other  appeals  which  were  taken  from  the  de- 
cree of  the  court  below,  no  argument  has  been  submitted,  and  they 
require  only  brief  remarks. 

Alcus,  Scherck  &  Autey,  in  their  first  answer  to  the  bill,  after 
setting  forth  several  matters  perfectly  immaterial,  admit  that  they 
were  at  one  time  the  owners  of  seventy  shares  of  the  stock  of  the 
Crescent  City  National  Bank,  but  aver  that  on  the  [blank]  day  of 
[blank],  1873,  they  sold  them  all  to  one  Julius  Fox,  a  white  person,, 
about  twenty-one  years  old,  and  a  clerk  by  occupation;  that  the 
price  paid  to  them  by  Fox  for  the  stock  was  five  dollars,  and  that 
they  never  offered  to  Fox  any  money  or  other  valuable  considera- 
tion or  promise  to  induce  him  to  accept  the  stock.  The  utter 
worthlessness  of  this  as  a  defense  sufficiently  appears  in  what  we 
have  said  respecting  the  appeal  of  the  Germania  Bank.  Subse- 
quently, what  is  called  a  supplemental  and  amended  answer  was 
filed,  quite  inconsistent  with  the  one  first  made.  It  admits  the 
ownership  of  the  stock  by  the  respondents  at  the  time  of  the 
bank's  insolvency  and  suspension,  and  merely  denies  any  unlaw- 
ful confederacy.  That  no  defense  was  shown  by  this  supplemental 
answer  we  need  spend  no  time  to  prove. 

The  only  material  averment  in  the  answer  of  the  Crescent 
Mutual  Insurance  Company  was,  in  substance,  that  they  had  owned 
shares  of  the  stock  of  the  Crescent  City  Bank  before  it  became 
a  national  bank,  and  that  though  the  state  bank  had  become  a 
national  bank  with  their  consent,  and  they  had  received  dividends, 
they  had  not  received  new  certificates.  The  stock  ledgers*  of  the 
bank,  however,  show  that  one  hundred  and  thirty  shares  stood  in 
their  name  when  the  bank  failed,  and,  therefore,  taking  their 
averment  to  be  true,  it  is  impossible  to  find  any  reason  why  they 
are  not  subject  to  the  liabilities  of  stockholders. 

The  appeal  of  Benjamin  J.  West  is  equally  without  merit.  It 
was  admitted  by  his  answer  and  proved  by  his  own  testimony  that 
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on  the  13th  of  March,  1873,  the  day  before  the  bank  ceased  pay- 
ing its  depositors,  he  was  the  owner  of  fifty-eight  shares  of  its 
stock.  On  that  day  he  transferred  it  to  one  Vincent,  whom  he 
describes  as  a  white  man,  about  thirty-five  years  old,  a  salesman 
by  trade,  for  the  price  of  about  ten  dollars  a  share.  Nothing 
more  than  the  testimony  of  Mr.  West  himself  is  needed  to  show 
that  this  is  what  is  called  in  the  English  books  a  sham  sale,  made 
to  conceal  his  liability.  Vincent  was  West's  clerk  at  the  time,  and, 
so  far  as  it  appears,  without  any  pecuniary  responsibility.  No 
certificate  of  the  stock  was  issued  to  him.  He  paid  nothing  at  the 
time  of  the  alleged  transfer,  and  never  has  paid  anything  since. 
He  gave  no  note  or  other  written  acknowledgment  of  indebtedness, 
and  West  continued  to  pay  his  salary  as  a  clerk  six  or  eight  months 
after  the  transfer,  without  deducting  anything  for  the  price  of  the 
stock.  Indeed,  the  price  of  the  stock  was  never  charged  against 
Vincent  in  West's  books.  Add  to  this  the  fact  plainly  visible  in 
his  testimony,  that  the  alleged  transfer  was  made  when  Mr.  West 
had  become  alarmed  about  the  condition  of  the  bank,  and  nothing 
more  is  needed  to  show  that  it  was  inoperative,  as  against  the 
creditors  of  the  bank,  according  to  the  doctrine  of  the  cases  here- 
inbefore cited. 

There  are  some  other  averments  in  the  answer  of  the  appellants 
of  which  it  is  hardly  necessary  to  say  anything.  Former  decisions 
of  this  court  have  ruled  that  the  determination  of  the  comptroller 
of  the  currency  and  his  order  to  the  receiver  are  conclusive  of  the 
extent  to  which  the  liability  of  stockholders  of  insolvent  banks 
may  be  enforced  in  suits  against  such  stockholders. 

Decree  affirmed. 


BowDEN  V.  Johnson. 

107  United  States  Reports  251   (1882). 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Dist^ct  of  New  Jersey. 

The  case  is  stated  in  the  opinion  of  the  court. 

Blatchford,  J.,  delivered  the  opinion  of  the  court. 

George  E.  Bowden,  as  receiver  of  the  First  National  Bank  of 
Norfolk,  Virginia,  brought  this  suit  in  equity  against  Jacob  C. 
Johnson  and  Mrs.  B.  Valentine,  alleging,  in  the  bill,  that  John- 
son, owning  one  hundred  and  thirty  shares  of  the  capital  stock 


7o8  BowDEN  V.  Johnson.  [chap.  v^. 

of  the  bank,  of  $ioo  each,  in  order  to  exonerate  himself  from 
liability  to  the  creditors  of  the  bank,  transferred  said  shares  to 
Mrs.  B.  Valentine,  on  the  books  of  the  bank;  that  the  transfer  was 
made  without  legal  consideration,  and  with  a  view  to  such  ex- 
oneration; that  Mrs.  B.  Valentine  is,  and  was  known  by  Johnson, 
at  the  time  of  the  transfer,  to  be  utterly  insolvent;  that  the  trans- 
fer was  made  with  a  view  of  defrauding  the  creditors  of  the  bank, 
and,  therefore,  was  and  is  void;  and  that  the  plaintiff  had  been 
appointed,  by  the  G^mptroller  of  the  Currency,  receiver  of  the 
bank,  and  had  been  directed  by  said  Comptroller  to  proceed  to  en- 
force the  personal  liability  of  all  persons  owning  the  capital  stock 
of  the  bank  on  the  26th  of  May,  1874,  the  day  on  which  the  bank 
failed  to  redeem  one  of  its  circulating  notes  and  was  in  default  in 
the  payment  of  its  circulating  notes  generally.  The  bill  alleges 
that  Johnson  visited  Norfolk  for  the  purpose  of  examining  into 
the  condition  of  the  affairs  of  the  bank,  and,  becoming  satisfied 
from  such  examination,  and  from  other  information  in  relation  to 
the  bank,  that  its  affairs  were  in  a  critical  condition,  as  in  fact  they 
were,  and  that  suspension  of  the  bank  was  inevitable,  returned  to 
New  York  and  iminediately  thereafter  made  said  transfer.  The 
prayer  of  the  bill  is,  that  Johnson  and  Mrs.  B.  Valentine  answer 
it  on  oath;  that  the  transfer  of  the  stock  be  set  aside;  and  that 
Johnson  be  decreed  to  pay  to  the  plaintiff,  as  such  receiver,  the  par 
value  of  the  one  hundred  and  thirty  shares. 

The  joint  answer  of  the  defendants  admits  that  Johnson  became 
the  owner  of  the  one  hundred  and  thirty  shares  in  1869.  It  avers 
that  he  visited  Norfolk  in  November,  1873,  ^^t  not  for  the  purpose 
of  examining  into  the  condition  and  affairs  of  the  bank.  It  de- 
nies that  he,  on  said  visit,  became  satisfied  that  the  affairs  of  the 
bank  were  in  a  critical  condition  and  that  a  suspension  of  the 
bank  was  inevitable.  It  avers  that  he  went  to  Norfolk  at  that  time 
to  inspect  a  farm  which  it  was  proposed  to  exchange  with  him  for 
said  stock.  It  denies  that  he  "  then,  during  that  visit  or  at  any 
other  time,  saw  anything  in  the  condition  of  the  said  bank,"  except 
that  William  Lamb,  who  was  at  that  time  the  president  of  the  said 
bank,  and  who  went  with  Johnson  to  inspect  said  farm,  at  the  same 
time  proposed  that  Johnson  should  lend  to  the  bank  $25,000,  and 
proposed  to  secure  the  loan  by  mortgage  on  the  real  estate  of  the 
bank,  which  loan  Johnson  declined  to  make.  Johnson  admits 
that  he,  on  December  5,  1873,  sent  his  said  stock  to  the  bank,  with 
the  power  and  direction  to  have  the  same  transferred  to  Mrs.  Val- 
entine, but  he  denies  expressly  that  such  transfer  was  made  in 
order  to  exonerate  himself  from  liability  to  the  creditors  of  the 
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bank.  The  answer  avers  that  the  actual  transfer  of  the  stock,  on 
the  books  of  the  bank,  was  delayed  for  some  time,  without  the 
knowledge  and  against  the  will  of  the  defendants.  It  denies  that 
the  transfer  of  the  stock  was  made  without  legal  consideration,  or 
with  any  view  to  exonerate  Johnson  from  liability  as  stockholder. 
It  denies  that  the  defendant  Valentine  is  or  was,  at  the  time  of 
said  transfer,  known  by  Johnson  "to  be  utterly  insolvent,  or  that 
such  transfer  was  made  with  a  view  of  defrauding  the  creditors" 
of  the  bank.  It  avers  that  it  is  not  true  that  Mrs.  Valentine  was, 
at  the  time  of  said  transfer,  insolvent,  or  that  said  transfer  was 
made  for  any  such  purpose  as  is  alleged  in  the  bill,  but  avers 
that  it  was  made  in  good  faith  and  for  a  valuable  and  lawful 
consideration. 

The  principal  question  in  this  case  is  as  to  the  circumstances 
attending  the  transfer  of  the  stock  to  Mrs.  Valentine.  This  ques- 
tion divides  itself  into  two  branches:  i.  The  information  which 
Johnson  had  in  regard  to  the  affairs  of  the  bank;  2.  The  real 
nature  of  the  transaction  between  Johnson  and  Mrs.  Valen- 
tine.    *     *     * 

The  conclusion  of  the  Circuit  Court  was  that  there  was  no 
bad  faith  or  fraud  in  the  transfer.  But  what  are  the  facts 
proved?  Johnson,  being  a  stockholder,  goes  to  Norfolk  and  has 
interviews  with  the  officers  of  the  bank  in  regard  to  making  a  loan 
of  $25,000  to  the  bank.  He  is  appealed  to  as  a  stockholder  to 
make  the  loan.  His  position  as  a  stockholder  involved  not  merely 
the  value  of  his  stock,  but  his  liability  for  $13,000  more.  The 
urgency  of  the  needs  of  the  bank  is  pressed  upon  him.  The  facts 
that  the  capital  of  the  bank  had  been  impaired,  and  that  it  had  lost 
business,  are  brought  to  his  attention.  The  bank  had  made  a 
dividend  in  July,  1870,  and  one  in  February,  1873,  and  none  since. 
Can  it  be  doubted,  from  the  foregoing  testimony  and  Johnson's 
subsequent  action,  that  he  examined  into  the  affairs  of  the  bank 
sufficiently  to  satisfy  himself  that  the  failure  of  the  bank,  and  the 
loss  of  its  entire  capital  stock,  and  the  attaching  of  the  statutory 
liability  of  the  stockholders,  were  impending  in  the  near  future? 
He  was  at  Norfolk  the  last  of  November  or  the  first  part  of  De- 
cember. Mrs.  Valentine  says  that  the  arrangement  between  her 
and  him  about  the  stock  was  made  in  December.  He  sends  the 
certificate  and  the  power  to  Lamb  on!  the  Sth  of  December. 
He  loses  no  time  in  assigning  his  stock.  Lamb  understood  what 
Johnson  was  doing.  He  sent  to  Cole  the  letter  from  Johnson,  and 
directed  Cole  to  inquire  as  to  Mrs.  Valentine's  responsibility.  He 
received  information  that  she  had  none,  and  that  she  was  John- 
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son's  sister.  With  that  knowledge  he  acted  as  Johnson's  attorney 
in  transferring  the  stock.  He  evidently  thought  there  was  no 
bona  fides  in  the  transfer,  for,  in  his  letter  sending  the  certificate 
to  Johnson,  although  Johnson  had  instructed  him  to  send  it  to 
Mrs.  Valentine  at  a  given  address,  he  addresses  Johnson  as  if  he 
were  still  a  stockholder.  He  refers  to  the  future  and  to  the  neces- 
sity of  doing  something  at  once,  and  to  the  prospective  worthless- 
ness  of  the  stock,  and  winds  up  with  the  sarcastic  remark  that  he 
supposes  Johnson  must  feel  an  interest  in  Mrs.  Valentine's  stock. 
Mrs.  Valentine  was  wholly  unable  to  respond  for  any  liability  as  a 
stockholder.  This  was  known  to  her  and  to  Johnson.  Johnson, 
notwithstanding  all  the  testimony  on  the  part  of  the  plaintiff,  is 
not  sworn  as  a  witness  for  himself.  It  is  worthy  of  note  that  the 
answer  does  not  set  forth  what  the  consideration  was  for  the 
transfer  to  Mrs.  Valentine.  The  bill  alleges  that  there  was  no 
legal  consideration.  The  answer  merely  avers  that  the  transfer 
was  not  without  legal  consideration,  and  that  it  was  made  in  good 
faith  and  for  a  valuable  and  lawful  consideration.  It  is  manifest 
that,  at  the  very  best,  on  Mrs.  Valentine's  evidence,  supposing  it  to 
be  entitled  to  credit,  and  on  her  statement  of  the  price  at  which  she 
took  the  stock,  there  was  only  $2,500  of  consideration,  at  the  rate 
of  $1,000  a  year  for  two  years  and  a  half,  leaving  the  transfer  as 
to  eighty  shares  of  the  stock  without  consideration.  The  entire 
theory  of  the  defense  is  that  there  was  a  sale,  and  not  that  there 
was  any  gift. 

The  provisions  of  sec.  12  of  the  act  of  June  3,  1864,  c.  106. 
which  govern  the  present  case,  are  as  follows :  "  The  capital  stock 
of  any  association  formed  under  this  act  shall  be  divided  into 
shares  of  one  hundred  dollars  each,  and  be  deemed  personal  prop- 
erty and  transferable  on  the  books  of  the  association  in  such  man- 
ner as  may  be  prescribed  in  the  by-laws  or  articles  of  association; 
and  every  person  becoming  a  shareholder  by  such  transfer  shall, 
in  proportion  to  his  shares,  succeed  to  all  the  rights  and  liabilities 
of  the  prior  holder  of  such  shares,  and  no  change  shall  be  made  in 
the  articles  of  association  by  which  the  rights,  remedies,  or  secur- 
ity of  the  existing  creditors  of  the  association  shall  be  impaired. 
The  shareholders  of  each  association  formed  under  the  provisions 
of  this  act,  and  of  each  existing  bank  or  banking  association  that 
may  accept  the  provisions  of  this  act,  shall  be  held  individually  re- 
sponsible, equally  and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts,  and  engagements  of  such  association,  to  the  ex- 
tent of  the  amount  of  their  stock  therein,  at  the  par  value  thereof, 
in  addition  to  the  amount  invested  in  such  shares."     The  answer 
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sets  forth  that  Johnson  became  the  purchaser  and  owner  of  the 
one  hundred  and  thirty  shares  in  1869.  As  such  shareholder,  he 
became  subject  to  the  individual  liability  prescribed  by  the  statute. 
This  liability  attached  to  him  until,  without  fraud  as  against  the 
creditors  of  the  bank,  for  whose  protection  the  liability  was  im- 
posed, he  should  relieve  himself  from  it.  He  could  do  so  by  a 
bona  fide  transfer  of  the  stock.  But  where  the  transferrer,  pos- 
sessed of  information  showing  that  there  is  good  ground  to  ap- 
prehend the  failure  of  the  bank,  colludes  and  combines,  as  in  this 
case,  with  an  irresponsible  transferee,  with  the  design  of  substi- 
tuting the  latter  in  his  place,  and  of  thus  leaving  no  one  with  any 
ability  to  respond  for  the  individual  liability  imposed  by  the  stat- 
ute, in  respect  of  the  shares  of  stock  transferred,  the  transaction 
will  be  decreed  to  be  a  fraud  on  the  creditors,  and  will  be  held  to 
the  same  liability  to  the  creditors  as  before  the  transfer.  He  will 
be  still  regarded  as  a  shareholder  quoad  the  creditors,  although 
he  may  be  able  to  show  that  there  was  a  full  or  a  partial  consider- 
ation for  the  transfer  as  between  him  and  the  transferee. 

The  appellees  contend  that  the  statute  does  not  admit  of  such 
a  rule,  because  it  declares  that  every  person  becoming  a  share- 
holder by  transfer  succeeds  to  all  the  liabilities  of  the  prior 
holder,  and  that,  therefore,  the  liabilities  of  the  prior  holder,  as  a 
stockholder,  are  extinguished  by  the  transfer.  But  it  was  held 
by  this  court  in  National  Bank  v.  Case,  99  U.  S.  628,  that  a  trans- 
fer on  the  books  of  the  bank  is  not  in  all  cases  enough  to  extinguish 
liability.  The  court,  in  that  case,  defined  as  one  limit  of  the  right 
to  transfer,  that  the  transfer  must  be  out  and  out,  or  one  really 
transferring  the  ownership  as  between  the  parties  tt>  it.  But  there 
is  nothing  in  the  statute  excluding,  as  another  limit,  that  the  trans- 
fer must  not  be  to  a  person  known  to  be  irresponsible,  and  col- 
lusively  made,  with  the  intent  of  escaping  liability,  and  defeating 
the  rights  given  by  statute  to  creditors.  Mrs.  Valentine  might  be 
liable  as  a  shareholder  succeeding  to  the  liabilities  of  Johnson,  be- 
cause she  has  voluntarily  assumed  that  position;  but  that  is  no 
reason  why  Johnson  should  not,  at  the  election  of  creditors,  still  be 
treated  as  a  shareholder,  he  having,  to  escape  liability,  perpetrated 
a  fraud  on  the  statute.  This  is  the  view  enforced  by  the  decision 
of  the  Chief  Justice  in  Davis  v.  Stevens,  17  Blatchf.  259. 

It  is  urged  that,  as  the  bill  prays  that  Johnson  may  answer  its 
allegations  on  oath,  the  answer  is  evidence  in  his  favor,  and  is  to 
he  taken  as  true,  unless  it  is  overcome  by  the  testimony  of  one 
witness  and  by  corroborating  circumstances  equivalent  to  the 
testimony  of  another  witness.    Under  the  view  we  have  taken  of 
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the  case,  the  only  material  questions  which  are  controverted  are 
the  knowledge  and  intent  of  Johnson  and  the  insolvency  of  Mrs. 
Valentine,  and  the  knowledge  of  the  latter  fact  by  Johnson  at  the 
time.  Although  Johnson  executed  the  transfer  and  power  of  at- 
torney on  December  5,  he  did  not  deliver  it  to  Mrs.  Valentine.  He 
sent  it  to  Lamb  for  him  to  act  as  attorney.  Mrs.  Valentine  had 
no  agency  in  it.  When  the  transfer  had  been  made  on  the  books 
of  the  bank,  and  the  new  certificate  was  made  out,  it  was  sent  to 
Johnson  on  February  14,  for  him  to  deliver  it  to  Mrs.  Valentine. 
The  letter  of  that  date  from  Lamb  to  Johnson,  which  enclosed  it, 
was  full  notice  to  Johnson  that  the  condition  of  the  bank  was 
growing  worse.  His  contract  with  Mrs.  Valentine,  if  there  was 
one,  was  not  fully  consummated  on  his  part  till  after  that.  There 
was  no  delivery  of  anything  by  him  to  her  till  after  that.  On  the 
whole  evidence,  the  intent  of  Johnson,  though  denied  in  the  an- 
swer, is  abundantly  proved,  because  the  facts  from  which  the  con- 
clusion as  to  such  intent  flows  are  satisfactorily  established,  to 
an  extent  sufficient  to  satisfy  the  rule  of  equity.  As  to  Mrs.  Val- 
entine's insolvency,  she  herself  proves  it  conclusively,  and  she 
states  facts  which  show  that  Johnson  must  have  known  it.  She 
could  give  him  nothing,  according  to  her  story,  to  answer  for  the 
$4,000  balance  due  him  on  the  stock,  and  was  reduced  to  telling 
him  he  might  consider  her  jewelry  his,  for  part  compensation. 
Under  all  these  circumstances,  the  omission  of  Johnson  to  testify 
as  a  witness  for  himself,  in  reply  to  the  evidence  against  him,  is 
of  great  weight.  This  case,  on  the  whole,  is  brought  within  the 
principle  asserted  by  Marshall,  Gh.  J.,  speaking  for  this  court  in 
Clark's  Executors  v.  Van  Riemsdyk,  9  Cranch,  153,  as  a  case 
where  the  evidence  arising  from  circumstances  is  stronger  than 
the  testimony  of  any  single  witness.  Greenleaf  states,  as  a  rule, 
that  the  sufficient  evidence  to  outweigh  the  force  of  an  answer 
may  consist  of  one  witness,  with  additional  and  corroborative  cir- 
cumstances, which  circumstances  may  sometimes  be  found  in  the 
answer  itself;  or  it  may  consist  of  circumstances  alone,  which,  in 
the  absence  of  a  positive  witness,  may  be  sufficient  to  outweigh  the 
answer  even  of  a  defendant  who  answers  on  his  own  knowledge. 
Greenleaf  on  Evidence,  vol.  3,  sec.  289. 

It  is  contended  for  the  appellees  that  this  is  not  a  case  of  equi- 
table cognizance,  because  a  plain,  adequate,  and  complete  remedy 
may  be  had  at  law.  But  the  case  is  one  of  a  transfer  of  the  legal 
title  to  the  stock,  made  to  defraud  the  creditors  of  the  bank.  The 
evidence  of  title  to  the  stock  is  the  formal  assignment  on  the  books 
of  the  bank.    This  being  a  bill  for  discovery  as  well  as  relief,  and 
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the  fraudulent  transfer  being  good  between  the  parties,  and  only 
voidable  at  the  election  of  the  plaintiff,  it  is  clear  that  equity  has 
jurisdiction  to  set  it  aside  and  enforce  the  liability  of  the  trans- 
ferrer.    *     *     * 


(b)     Lriability  to  other  shareholders. 

Samuel  H.  Melvin  et  al.  v.  The  Lamar  Insurance  Company 

et  al. 

80  Illinois  Reports  446  (1875). 

Writ  of  Error  to  the  Superior  Court  of  Cook  county;  Murphy, 
J.,  presiding. 

The  bill  of  complaint  in  this  case  was  exhibited  on  the  31st  of 
July,  1873,  by  the  complainants,  as  stockholders  in  the  Lamar  In- 
surance Company,  of  Chicago,  on  behalf  of  themselves  and  all 
others  similarily  situated,  against  the  company,  William  H.  W. 
Cushman,  Isaac  N.  Hardin,  and  others. 

It  charges,  in  substance,  that  the  officers  of  the  company,  and 
Cushman  &  Hardin,  who  were  bankers  in  Chicago,  were  guilty 
of  collusion  and  fraudulent  conduct  prejudicial  to  the  rights  and 
interests  of  the  other  stockholders,  more  especially  in  this:  that 
Cushman  &  Hardin  having,  in  September,  1869,  subscribed  for 
and  taken  a  large  amount  of  the  shares  of  said  company,  to  wit, 
5,500  shares,  and  paid  for  the  same  in  the  usual  way,  were  after- 
ward permitted  to  and  did  surrender  all  of  said  shares,  and  with- 
draw from  the  company  all  the  money  and  assets  which  had  been 
paid  by  them  therefor;  that  they  were  at  the  time  officers  of  the 
company,  Cushman  being  the  treasurer,  and  Hardin  vice-presi- 
dent :  and  that  their  acts  were  in  bad  faith  toward  the  other 
stockholders;  that  in  addition  to  the  money  and  assets  ($110,000) 
so  withdrawn  by  Cushman  &  Hardin  upon  the  surrender  of  their 
stock,  they  also  withdrew  the  further  sum  of  $70,000  from  the 
assets  of  the  company  and  appropriated  the  same  to  their  own 
use;  that  judgments  were  recovered  against  the  insurance  com- 
pany, and  executions  being  returned  unsatisfied,  a  receiver  of  the 
company  was  appointed  under  a  creditor's  bill  filed  against  the 
company  and  others ;  that  the  terms  of  payment  for  stock,  as  pro- 
vided by  the  by-laws  of  the  company,  were  5  per  cent,  cash,  and  15 
per  cent,  in  three  equal  instalments,  in  three,  six  and  nine  months 
from  date  of  subscription;  the  remaining  80  per  cent,  being  in- 
cluded in  what  is  called  a  stock  note,  subject  to  payment  upon  calls 
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made  by  the  board  of  directors;  that  the  receiver,  under  order  of 
the  court,  had  made  a  call  of  20  per  cent,  upon  the  stockholders,  but 
that  he  ignored  Cushman  &  Hardin  as  stockholders  for  the  5,500 
shares  which  had  been  issued  to  them,  and  their  liability  to  re- 
fund the  moneys  withdrawn  by  them  from  the  company;  that 
there  is  a  large  amount  of  the  first  instalment  of  20  per  cent,  un- 
paid upon  stock  subscriptions;  that  others  of  the  defendants  have 
moneys  belonging  to  the  company,  and  that  all  these  sums,  in- 
cluding the  moneys  withdrawn  by  Cushman  &  Hardin,  ought  to 
be  collected  and  applied  to  the  payment  of  the  debts  before  re- 
sort is  had  to  an  assessment  upon  the  stock. 

The  prayer  of  the  bill  is  that  Cushman  &  Hardin  be  required 
to  refund  the  money  withdrawn  by  them,  and  that  they  be  com- 
pelled to  take  the  position  of  stockholders  in  respect  to  the  5,500 
shares  of  stock  which  they  surrendered,  etc. 

Cushman  &  Hardin's  answer  claims  that  the  money  by  them 
withdrawn  from  the  company  was  in  payment  of  a  loan ;  that  they 
only  held  the  5,500  shares  as  security,  upon  which  they  advanced 
the  $110,000;  that  the  $70,000  withdrawn  by  them  was  also  a  loan; 
and  they  make  an  exhibit  to  their  answer  a  copy  of  the  con- 
tract, under  which  they  received  the  5,500  shares,  and  paid  the 
$iio,ooa  in  money  and  securities  to  the  company.  They  also 
claim  that  the  stockholders,  at  a  meeting  in  May,  1871,  ratified 
and  confirmed  the  action  of  the  officers  and  directors  of  the  com- 
pany, including  the  surrender  of  stock  and  withdrawal  of  moneys, 
and  that  a  committee  of  the  stockholders  at  that  meeting  fully  re- 
leased and  discharged  them  from  all  liability  in  respect  to  the 
transactions  complained  of  in  the  bill.     *    *     * 

Upon  the  hearing  the  court  betow  dismissed  the  bill,  and  the 
record  is  brought  into  this  court  for  the  purpose  of  asking,  es- 
pecially, a  reversal  of  the  decree  as  respects  Cushman  &  Hardin. 

Sheldon,  J.,  delivered  the  opinion  of  the  court. 

We  have  no  doubt  that,  under  the  written  contract  of  Sep- 
tember 17,  1869,  which  was  introduced  in  evidence  with  all  its  en- 
dorsements, Cushman  &  Hardin  were  actual  stockholders  in  the 
Lamar  Insurance  Company,  in  respect  to  the  5,500  shares  of 
stock  which  were  the  subject  matter  of  the  contract,  and  that  they 
did  not  take  the  shares  merely  as  collateral  security  for  a  loan  of 
$110,000,  in  money  and  securities,  as  insisted  upon  in  the  defense, 
although  the  latter  was  the  real  transaction  between  the  parties 
as  intended  by  themselves. 

The  first  clause  of  the  contract,  after  the  recitals,  is  an  abso- 
lute agreement  on  the  part  of  Cushman  &  Hardin  "  to  subscribe 
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for  and  purchase  five  thousand  five  hundred  (5,500)  shares  of  the 
capital  stock  of  said  company,  and  to  pay  therefor  to  said  party 
of  the  first  part  (the  Lamar  Insurance  Company)  the  sum  of  five 
hundred  and  fifty  thousand  dollars  ($550,000),  as  follows:"  The 
concluding  words  of  the  contract  are,  that  *'the  subscription  and 
purchase  named  in  the  contract  shall  be  made  within  ten  days 
from  this  date."  Certificates  for  those  5,500  shares  of  stock  were 
actually  issued  to  Cushman  &  Hardin,  and  they  paid  the  20  per 
cent,  in  accordance  with  the  contract.  Thereupon,  Cushman  & 
Hardin  became  the  absolute  owners  of  the  5,500  shares,  under 
the  contract.  Whether  they  should  be  resold  or  repurchased 
by  the  company  was  entirely  at  the  option  of  Cushman  &  Hardin, 
and  in  no  manner  detracted  from  the  completeness  of  their. title. 
The  option  was  a  right,  secured  by  the  contract,  above  and  in  ad- 
dition to  the  absolute  title. 

Could  Cushman  &  Hardin  relieve  themselves  from  their  re- 
sponsibilities as  stockholders  by  the  surrender  and  cancellation 
of  the  certificates  of  stock  and  the  repayment  by  the  company  of 
their  advances  thereon,  without  consent  of  the  other  stockholders? 

The  Lamar  Insurance  Company  was  incorporated  in  1865,  but 
the  first  stock  subscribed  was  in  1869.  Its  assets  being  insuffi- 
cient to  authorize  it  to  do  business  under  the  General  Insurance 
Law  of  1869,  the  auditor  demanded  that  the  company  should 
have  $100,000  in  acceptable  securities  and  assets,  and,  although 
the  company  disputed  the  right  of  the  auditor  to  make  this  de- 
mand, and  claimed  exemption  from  the  operation  of  the  law  of 
1869,  in  order  to  avoid  litigation,  as  alleged,  the  company  con- 
cluded to  comply  with  the  demand.  It  appears,  too,  from  testi- 
mony in  the  case,  that  there  was  difficulty  in  selling  stock  in  the 
country  without  the  auditor's  certificate.  It  seems  the  only 
means  the  company  had  for  raising  the  further  assets  demanded 
by  the  auditor  was  by  a  sale  of  its  capital  stock.  Resort  was  had 
to  Cushman  &  Hardin,  and  the  arrangement  of  September  17, 
1869,  was  entered  into. 

The  stock  taken  by  Cushman  &  Hardin  under  that  arrange- 
ment enabled  the  company  to  comply  with  the  auditor's  demand 
and  procure  his  certificate  and  authority  to  do  business.  Mr. 
Brinkerhoff,  superintendent  of  the  insurance  department,  in  the 
office  of  the  auditor,  says  that  whilst  he  was  examining  into 
the  condition  of  the  company  at  that  time  the  president  of  the 
company  and  Hardin  both  assured  him  that  the  assets  shown  to 
him  were  the  bona  fide  assets  of  the  company,  and  that  stock  was 
issued  to  Cushman  &  Hardin  in  payment  for  the  securities.    The 
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certificates  of  stock  were  exhibited  to  him.  The  auditor's  certifi- 
cate bears  date  October  4,  1869,  and  was  made  part  of  a  circular 
shortly  thereafter  issued  by  the  company,  in  which  it  is  stated  that 
the  subscribed  capital  is  $1,021,000,  and  the  paid-up  capital  $141,- 
800.  Mr.  Brinkerhoff's  certificate  is  also  included,  showing  the 
assets  of  the  company  to  be  $210,518.58,  which  must  have  in- 
cluded the  money  and  assets  furnished  by  Cushman  &  Hardin. 
A  letter  of  the  president  of  the  company  to  Phillips,  who  was  the 
agent  of  the  company  at  Danville,  under  date  of  December  29, 
1869,  and  which  was  certified  to  by  Cushman  &  Hardin  as  cor- 
rect, and  which  would  appear  to  be  a  circular  letter  to  be  sent 
to  the  agents  of  the  company,  was  in  evidence,  and  in  that  the 
sales  of  stock  are  set  down  at  $633,000  for  the  month  of  Septem- 
ber, 1869,  which,  of  course,  must  have  included  the  5,500  shares  to 
Cushman  &  Hardin.  Several  persons,  among  them  Vanderwater, 
one  of  the  complainants,  who  subscribed  for  the  stock  subsequent  to 
September  17,  1869,  testify  that  Cushman  &  Hardin  were  repre- 
sented to  be  large  stockholders  at  the  time  they  subscribed  for 
their  stock. 

Thomas,  one  who  so  subscribed,  says  that  Cushman  himself 
stated  to  him  that  he  had  something  like  $500,000  of  the  stock, 
although  Cushman  denies  this  in  his  testimony. 

There  were  subscriptions  made  to  the  stock  of  the  company 
after  September  17,  1869,  to  an  amount  exceeding  $1,200,000. 

This,  then,  is  the  condition  of  Cushman  &  Hardin  in  respect  to 
these  5,500  shares.  Certificates  of  stock  were  issued  to  them 
in  the  usual  form,  and  it  so  appeared  upon  the  books  of  the  com- 
pany. The  exhibition  and  representation  of  the  certificates  as 
bona  fide  certificates,  and  of  the  assets  as  bona  fide  assets,  enabled 
the  company  to  obtain  the  auditor's  certificate.      • 

Cushman  &  Hardin  held  themselves  out,  and  allowed  others 
to  represent  them,  as  stockholders  for  that  amount,  or  that  their 
stock  was  a  part  of  the  subscribed  stock  of  the  company.  There- 
afterward  subscriptions  to  the  stock  company  were  made  to  a 
large  amount. 

The  persons  thus  subscribing  had  no  reason  to  suspect  that  the 
stock  taken  by  Cushman  &  Hardin  stood  upon  any  different 
footing  from  that  which  they  received.  They  had  a  right  to  sup- 
pose that  the  20  per  cent,  upon  these  5,500  shares  had  been  paid  in, 
to  remain  permanent  assets  of  the  company  for  the  payment  of  its 
debts,  and  that  the  remaining  80  per  cent,  was,  equally  with  the 
80  per  cent,  of  the  stock  for  which  they  subscribed,  liable  to  be 
called  in  to  supply  any  deficiency. 


SEC.  VIII.]  Liability  of  Shareholders  to  Others.  717 

All  subscriptions  are  presumably  upon  the  same  basis,  and  all 
shares  entitled  to  the  same  benefits  and  subject  to  the  same  bur- 
dens. In  the  subscription  of  each  person  every  other  subscriber 
has  a  direct  interest. 

There  purported  here  to  have  been  a  large  amount  of  stock 
taken,  whereas,  in  fact,  there  was  really  no  stock  taken  —  the  issue 
of  the  shares  to  Cushman  &  Hardin  being  coupled  with  the 
right  on  their  part  to  surrender  them  and  take  back  their  money. 
Such  a  private  arrangement  with  an  individual  subscriber,  al- 
though it  may  not  be  intended,  is  in  law  a  fraud  upon  the  other 
subscribers;  and  such  agreement  will  not  be  disregarded,  and  the 
party  be  held  bound  to  all  the  responsibilities  of  a  bona  fide  sub- 
scriber. This  is  the  doctrine,  as  we  regard,  abundantly  established 
by  judicial  decisions. 

In  the  case  of  Blodgett  v.  Morrill,  20  Vt.  509,  Morrill  had  sub- 
scribed, with  others,  for  the  purpose  of  erecting  a  church  build- 
ing, upon  the  understanding  made  with  the  agent  procuring  the 
subscriptions,  that  he  should  not  be  required  to  pay,  and  he  at- 
tempted to  set  up  that  understanding  as  a  defense  to  an  action  to 
recover  the  amount  of  his  subscription,  and  the  court  say :  "  Such 
contracts  are  always  void  as  to  those  persons  whose  rights  are 
attempted  to  be  affected  by  the  fraud.  Here  the  alleged  fraud  con- 
sisted in  the  alleged  agreement  not  to  enforce  the  subscription. 
*  *  *  The  rest  of  the  association  knew  nothing  of  any  such 
secret  agreement.  The  defendant  knew  the  subsequent  subscrib- 
ers were  to  be  decoyed  by  his  name.  Clearly,  then,  he  ought  to  be 
held  to  his  contract.  And  the  only  sure  mode  of  defeating  the 
contemplated  fraud  is  to  compel  the  defendant  to  do  as  he  gave 
the  other  members  of  the  association  to  believe  he  intended  to 
do." 

In  the  case  of  White  Mountain  R,  R.  Co,  v.  Eastman,  34  N. 
H.  124,  Eastman  subscribed  for  stock,  and  took  an  agreement  in 
writing  that  he  might  within  one  year  surrender  a  part  of  the 
shares  taken  by  him  and  be  discharged.  The  court  held  such 
secret  agreement  void,  as  a  fraud  upon  other  subscribers,  and  that 
among  the  subscribers  themselves  the  subscription  was  to  be 
regarded  as  an  agreement  with  every  other  subscriber  to  bear 
that  proportion  of  the  common  burden  to  which  the  subscriber 
professes  to  bind  himself  by  the  contract  which  he  holds  out  to 
them  as  his  contract  with  the  corporation. 

In  Robinson  v.  Pittsburgh  &  Connellsville  Railroad  Co,,  32  Penn. 
St.  334,  it  was  held  to  be  no  defense  to  an  action  to  recover 
a  subscription  to  the  stock  of  a  railroad  company  that  it  was 
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made  at  the  request  of  the  president  of  the  company,  with  the 
understanding  that  the  defendant  was  not  to  pay  for  or  hold  the 
stock  subscribed  for,  and  that  the  same  would  be  cancelled;  that 
such  an  agreement  would  be  a  fraud  on  the  company  and  on  all 
subsequent  subscribers,  and  whilst  the  defendant  might  reap  no 
advantage  from  it  he  would  be  held  to  all  responsibilities  of  a 
bona  fide  subscriber. 

It  was  said  in  Graff  v.  Pittsburgh  &  Steubenville  Railroad 
Co,,  31  Penn.  St.  489,  that  a  subscription  to  a  joint-stock  com- 
pany is  not  only  an  undertaking  to  the  company,  but  with  all 
other  subscribers,  and  if  fraudulent  as  between  the  parties,  is  to  be 
enforced  for  the  benefit  of  others  in  interest. 

In  Stanhope's  Case,  Law  Reports,  i  Chancery  Appeals,  161, 
the  directors  of  a  company  made  an  arrangement  with  a  share- 
holder that  on  payment  of  a  certain  sum  of  money  his  shares 
should  be  forfeited  for  non-payment  of  a  call  which  had  been 
made.  The  money  was  paid,  and  the  shares  transferred  to  the 
company.  Twelve  years  afterward  the  company  was  wound  up, 
and  two  years  later  still  an  application  was  made  to  place  the 
shareholder's  name  on  the  list  of  contributors.  The  court  held 
that  the  shareholder's  name  ought  to  be  placed  on  the  list,  as  the 
arrangement  was  not  within  the  power  of  the  directors  and  was 
a  fraud  on  the  other  shareholders ;  and  see  Mangles  v.  Grand  Col- 
Her  Dock  Co.,  10  Simons,  519;  Preston  v.  Same,  11  Simons,  327, 

"  But  if  the  subscription  were  feigned  and  fraudulent,  the  sub- 
scriber, actual  or  pretended,  is  still  bound  to  comply  with  all  the 
terms  and  responsibilities  imposed  upon  him,  in  the  same  manner 
as  if  he  were  a  bona  fide  subscriber."  Per  Story,  J.,  in  Minor  v. 
The  Bank  of  Alexandria,  1  Pet.  65. 

An  agreement  giving  the  privilege  of  paying  up  a  stock  sub- 
scription in  goods  or  otherwise,  except  in  money,  as  contemplated 
by  the  charter,  will  be  considered  as  a  fraud  upon  other  stock- 
holders, and  payment  may  be  enforced  in  money.  Hervey  v.  J'cr- 
milion  and  Ashland  Railroad  Co.,  17  Ohio,  187;  Downie  v.  White, 
12  Wash.  176. 

This  court  said,  in  Chandler  v.  Brown,  yy  111.  335 :  "  Each  stock- 
holder has  a  vested  right  in  the  contract  of  subscription  of  ever)' 
other  stockholder." 

The  subscribed  capital  stock  of  a  corporation,  as  also  all  its 
other  property,  is  a  trust  fund  for  the  benefit  of  the  general  credi- 
tors of  the  corporation,  and  its  governing  oflScers  cannot  by  agree- 
ment with  a  stockholder  release  him  from  his  obligation  to  pay, 
to  the  prejudice  of  its  creditors,  except  by  fair  and  honest  dealing 
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for  a  valuable  consideration.  Sawyer  v.  Hoag,  17  Wall.  620; 
New  Albany  v.  Burke,  11  id.  106.  And  no  more  can  they  do  so[ 
we  conceive,  to  the  prejudice  of  stockholders.  See,  also,  Seltna  & 
Tennessee  Railroad  Co,  v.  Tipton,  5  Ala.  787;  Ang.  and  Ames 
Corp.,  sees.  146,  535,  600 ;  i  Redf .  on  Railways,  206. 

It  is  insisted  by  counsel  for  defendants  in  error  that  the  authori- 
ties cited  are  distinguishable  from  the  present  case  in  that  they  are 
cases  where  the  subscription  itself  was  unconditional,  and  it  was 
sought  to  be  avoided  by  setting  up  a  collateral  agreement,  either 
made  by  parol  or  by  some  other  disconnected  writing;  whereas^ 
here,  the  conditional  character  of  the  subscription  appears  upon 
the  face  of  the  subscription  itself  —  the  written  contract  of  Sep- 
tember 17,  1869;  that  a  party  has  a  right  to  make  any  condition 
he  pleases  to  a  subscription,  provided  the  condition  is  expressed 
in  the  contract;  that  what  he  is  forbidden  to  do  is  to  make  an 
unconditional  subscription,  accompanied  by  a  secret  stipulation, 
parol  or  written.  There  would  be  more  force  in  this  position  did 
the  transaction  rest  entirely  in  the  contract  of  September  17,. 
1869.  Then,  the  only  evidence  of  Cushman  &  Hardin's  connection 
with  the  stock  would  show  that  they  were  only  conditionally  con- 
nected with  it,  and  it  might  plausibly  be  said  that  subsequent 
subscribers  for  stock  could  not  be  deceived  or  misled  thereby. 
But  there  is  more  than  that  contract.  There  were  certificates  of 
stock  issued  in  the  usual  form,  and  it  so  appeared  upon  the  books 
of  the  company. 

Here  were  the  evidences  of  the  right  in  the  stock.  They  were 
unaccompanied  by  any  sign  of  a  condition.  They  showed  the  stock 
taken  to  be  real,  bona  Me,  absolute  stock  —  the  same  as  all  other 
issues  of  shares  of  stock.  It  is,  we  think,  upon  these  latter  evi- 
dences, the  certificates  of  stock  and  the  books  of  the  company 
showing  their  issue,  that  others  would  be  entitled  to  rely  and  rest 
upon,  as  showing  the  character  of  the  stock  taken;  and  that  they 
should  not  be  held  bound  to  go  back  and  take  notice  of  an  ante- 
cedent individual  contract  existing  between  the  directors  of  the 
company  and  the  takers  of  the  shares.  This  being  so,  there  would 
be  here  the  same  evil  —  the  liability  to  be  misled  and  deceived  by 
these  unconditional  certificates  of  stock,  and  their  so  appearing  on 
the  books  of  the  company — as  there  is  in  the  case  where  there  is 
but  a  mere  subscription,  and  the  unconditional  subscription  is 
accompanied  by  a  separate,  collateral  agreement  qualifying  it.  The 
absolute  character  of  the  certificates  of  stock  is  sought  to  be  quali- 
fied by  a  separate  individual  contract,  in  the  same  manner  that  in 
the  other  case  an  unconstitutional  subscription  of  stock  is  attempted 
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to  be  qualified  by  a  separate  collateral  agreement.  The  qualifying 
agreement  would  seem  to  be  of  as  secret  a  nature  in  the  one  case 
as  the  other. 

We  must  think  that  this  case  is  brought  within  the  priniciple  of 
the  authorities  referred  to,  so  as  to  render  them  applicable  and  of 
controlling  effect. 

It  is  said  that  the  subscriber  to  the  stock  of  an  organized  com- 
pany is  bound  to  know  the  state  of  the  records  of  the  company; 
and  that  every  person  who  subscribes  here  was  bound  to  know 
what  this  contract  of  September  17,  1869,  was.  The  record  book 
of  the  company  was  destroyed  in  the  fire,  in  Chicago,  of  October 
8  and  9,  1871.  There  is  conflicting  evidence  whether  the  contract 
was  spread  upon  the  records  of  the  company  or  not.  But  assuming 
that  it  was,  it  would  be  most  unreasonable  to  hold  that  the  sub- 
scribers to  the  stock  of  this  insurance  company,  scattered  abroad 
as  they  were,  should  be  held  to  be  bound  by  any  presumed  notice 
of  what  was  being  done  by  the  directors  of  the  company  in  the  city 
of  Chicago  in  matters  affecting  their  interests  as  such  stockholders. 
In  Stanhope's  Case,  above  cited,  it  is  held  that  the  shareholders  in 
a  company  are  not  bound  to  look  into  the  management,  and  will 
not  be  held  to  have  notice  of  everything  which  has  been  done  by 
the  directors,  who  may  be  assumed  by  the  stockholders  to  have  done 
their  duty. 

It  is  supposed  by  counsel  for  defendants  in  error  that  it  was 
necessary  that  the  complainants  in  the  court  below  should  have 
made  proof,  that  they  were  influenced,  in  subscribing  for  the  stock 
of  this  corporation,  by  this  pretended  subscription  of  Cushman  & 
Hardin,  and  it  is  said  they  have  failed  in  doing  so. 

We  see  no  distinct  proof  of  this.  But  it  must  be  supposed  that 
they  and  other  subscribers  were  thu3  influenced  by  the  amount  of 
the  subscriptions  which  had  been  made  to  the  stock  of  the  com- 
pany, a  part  whereof  was  this  large  amount  taken  by  Cushman  & 
Hardin. 

Holding,  as  we  do,  that  this  option  to  surrender  these  shares  of 
stock  and  take  back  the  money  and  securities  was  invalid,  and  to 
be  disregarded  as  a  fraud  against  the  other  stockholders,  the  trans- 
action of  the  directors  of  the  company  in  the  cancellation  of  the 
stock  and  repayment  of  the  money  and  securities  must  be  held 
here  as  of  no  effect. 

It  is  not  an  independent,  fair  dealing  in  respect  to  the  stock 
for  a  valuable  consideration,  but  it  was  action  had  under  the  con- 
tract only,  and  but  the  allowance  and  carrying  out  of  the  exercise 
of  the  option  of  the  contract,  and  equally  invalid  with  the  option 
itself. 
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But  it  is  claimed  that  if  the  directors  of  the  company  had  not 
the  power  to  make  and  carry  into  execution  the  optional  part  of 
the  contract  of  September  17,  1869,  as  to  the  surrender  of  the 
stock,  that  the  stockholders,  at  the  annual  meeting  in  May,  1871, 
approved  and  ratified  all  the  transactions  between  Cushman  & 
Hardin  and  the  board  of  directors.  It  would  appear  from  the 
evidence  that  when  the  stockholders  came  together  at  that  time, 
the  transactions  between  the  directors  and  Cushman  &  Hardin 
were  unknown,  or  generally  unknown,  to  them.  That  when  the 
facts  respecting  those  transactions  were  made  known  to  them  there 
was  very  great  dissatisfaction  manifested,  an  excited  discussion 
ensued,  the  meeting  continuing  for  two  days;  the  sessions,  as 
described  by  the  testimony,  being  "  pretty  stormy " —  the  excite- 
ment being  in  relation  to  this  Cushman  &  Hardin  affair. 

The  resolutions  which  were  actually  passed  at  the  meeting,  and 
are  set  out  in  the  record,  were  passed  near  the  close  of  the  second 
day,  and  do  not  contain  any  words  of  approval  or  ratification  of 
these  transactions.  But  it  is  insisted  that  there  were  other  reso- 
lutions passed  which  did  ratify  them.  The  evidence  upon  this 
point  is  conflicting.  Some  witnesses,  on  the  part  of  the  defendants, 
do  testify  that  such  a  resolution  was  passed;  while  other  witnesses, 
on  the  part  of  the  complainants,  testify  they  are  positive  no  such 
resolution  did  pass;  that  such  a  resolution  was  introduced,  but  did 
not  pass,  but  instead  thereof  a  resolution  was  passed  exonerating 
the  officers  of  the  company  from  any  criminal  intent  in  the  manage- 
ment of  the  business  of  the  company. 

We  regard  the  clear  preponderance  of  the  evidence  to  be  against 
the  passage  of  any  resolution  of  ratification,  and  fixed  no  satis- 
factory proof  in  the  record  of  any  ratification  at  this  meeting  of 
the  contract  or  transactions  in  question. 

It  is  then  contended  that  the  committee  appointed  at  that  meeting 
were,  by  the  resolutions  of  appointment,  authorized  to,  and  did, 
fullv  settle  with  Cushman  &  Hardin,  and  release  them  from  all 
liability  on  account  of  the  transactions  in  question. 

These  resolutions  are  set  out  in  the  record.  The  first  one  names 
the  persons  who  are  appointed  a  committee  "  to  adjust  the  affairs 
of  this  company  upon  such  equitable  conditions  as  in  the  opinion 
of  said  committee,  will  best  promote  the  interests  of  the  stock- 
holders of  said  company." 

The  second  resolution  provides,  "That  if  in  the  opinion  of  the 
committee  the  condition  of  the  company  be  found  such  as  to  re- 
quire to  be  wound  up,  then  the  committee  is  authorized  to  collect 
the  assets  and  to  sell  the  franchises  and  property  of  said  company, 
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and  to  make  an  equitable  distribution  of  the  proceeds,  after  paying 
the  debts  of  the  company  and  reinsuring  the  risks  of  the  company." 

The  third  and  last  resolution  provides,  that  if  the  committee 
deem  it  desirable  to  continue  the  business  of  the  company,  then 
they  instruct  the  central  board  of  directors  to  make  an  assessment 
on  the  stock  sufficient  to  repair  the  capital. 

The  comrhittee  decided  to  close  up  the  affairs  of  the  cc«npany. 

Subsequently  there  was  made  the  following  agreement: 

"Chicago,  III.,  June  3d,  1871. 

"  Whereas,  certain  controversies  and  claims  exist  between  Cush- 
man  &  Hardin  and  I.  H.  Hardin,  of  the  one  part,  and  the  Lamar 
Insurance  Co.  of  the  other  part,  growing  out  of  a  contract  made 
by  Cushman  &  Hardin  with  said  company,  dated  September  17, 
1869,  and  also  growing  out  of  advances  made  by  said  Cushman  & 
Hardin  to  said  company,  and  the  withdrawal  of  the  same;  and 
also  in  reference  to  the  salary  of  I.  N.  Hardin  as  vice-president  of 
said  company;  and  whereas  a  settlement  of  all  such  business  is 
essential  to  an  adjustment  of  the  business  of  the  company,  without 
great  injury  and  loss  to  the  company ;  it  is  hereby  mutually  agreed 
between  the  Lamar  Insurance  Co.;  through  this  committee,  and  I. 
N.  Hardin,  that  said  Hardin  shall  be  allowed  to  retain  the  amount 
he  has  already  drawn  as  salary,  to  wit,  $4,940,  and  shall  waive  and 
release  all  further  claims  to  said  company  for  any  additional 
amount ;  and  in  consideration  of  such  release,  and  co-operation  and 
aid  of  said  Hardin  and  said  Cushman  &  Hardin,  to  be  rendered  in 
the  settlement  of  the  affairs  of  the  company,  it  is  hereby  mutually 
agreed  that  this  shall  be  in  full  settlement  of  all  differences  and 
liabilities  of  the  company  to  said  Cushman  &  Hardin  and  said  Har- 
din, and  of  said  Cushman  &  Hardin  and  said  Hardin  to  said  com- 
pany ;  this  being  intended  mutually  to  be  a  full  settlement  of  liabili- 
ties existing  between  said  parties  to  this  date,  except  as  stockhold- 
ers of  said  company." 

Signed  by  the  committee,  Cushman  &  Hardin,  and  I.  N.  Hardin. 

Respecting  the  circumstances  under  which  the  agreement  was 
made,  one  of  the  committee  says;  "  We  all  agreed  that  it  (the 
business  of  the  company)  should  be  closed  in  one  of  two  ways. 
One  was,  to  bring  suit  against  Cushman  &  Hardin ;  in  which  event, 
it  was  conceded,  we  could  not  reinsure,  as  the  best  mortgage  which 
the  company  had,  about  $67,000,  was  upon  Hardin,  and  we  could 
not  negotiate  that  mortgage  while  quarreling  with  Hardin.  The 
other  was,  to  effect  a  settlement  with  Cushman  &  Hardin  and  re- 
insure, which  was  eventually  done  and  these  papers  executed." 
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It  appears  that  Hardin  had  borrowed  $67,000  of  the  company's 
money,  practically  about  all  the  money  the  company  had;  that  the 
securities  Hardin  had  given  for  the  money  were  not  due  and  were 
not  in  proper  form  to  be  negotiated,  and  that  Hardin  refused  to 
pay  them  or  to  assist  in  their  negotiation  unless  the  claims  against 
Cushman  &  Hardin  were  first  released. 

The  business  of  the  company  was  suspended  under  the  direction 
of  the  committee,  its  liabilities  running  on  and  losses  likely  to  occur ; 
and  from  the  evidence  and  the  recitals  of  the  agreement  it  was  a 
necessity  of  the  situation  to  comply  with  the  demands  of  Hardin, 
or  of  Cushman  &  Hardin.  Cushman  was  treasurer  of  the  com- 
pany, and  Hardin  was  the  managing  partner  of  the  banking  house 
of  Cushman  &  Hardin,  in  which,  it  was  stipulated  by  the  contract 
of  September  17,  1869,  all  the  funds  of  the  company  should  be 
deposited,  and  Hardin  was  the  vice-president  of  the  company  and 
a  director.  Hardin  himself  says  that  he  was  elected  vice-president 
in  the  spring  of  1870;  that  the  office  was  thrust  upon  him,  and 
further  says,  "  I  took  no  active  part  in  the  management  of  the  com- 
pany." There  is  no  evidence  that  he  was  to  have  any  salary.  The 
committee  agree  that  he  shall  retain  the  amount  he  has  already 
drawn  as  salary,  to  wit,  $4,940;  and  he  agrees  to  waive  his  claims 
for  any  further  amount;  and  what  the  company  secured  by  that 
waiver  was  really  the  only  consideration  for  the  pretended  surrender 
of  a  claim  against  Cushman  &  Hardin  for  moneys  and  securities 
wrongfully  withdrawn  from  the  assets  of  the  company,  to  the 
amount  of  $110,000,  and  their  liability  as  stockholders  in  respect  of 
$550,000  of  stock.  This  agreement  is  not  under  seal.  Considering 
the  relations  of  Cushman  &  Hardin  to  the  company  and  the  duties 
thereby  devolved  upon  them,  and  it  cannot  be  said  that  the  com- 
pany or  the  stockholders  really  received  any  consideration  for  the 
execution  of  the  paper  which  is  here  set  up  as  a  sufficient  discharge 
of  all  existing  claims  upon  Cushmau  &  Hardin. 

It  is  claimed  that  the  first  one  of  the  above  resolutions  gave  to 
this  committe  full  power  to  make  the  settlement  of  these  claims 
against  Cushifian  &  Hardin  in  this  manner;  it  is  said  that  it  is 
almost  impossible  to  conceive  language  which  would  confer  more 
ample  power  in  regard  to  the  settlement  of  disputed  matters  than 
is  thereby  conferred ;  that  the  second  resolution  contains  no  limita- 
tion upon  the  power  conferred  by  the  first,  but  confers  additional 
power. 

But  we  regard  the  first  resolution  as  rather  one  naming  the 
•general  purpose  for  which  the  committee  are  appointed. 
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When  the  committee  had  decided  to  close  up  the  affairs  of  the 
company  we  think  their  powers  under  the  resolutions  were  such 
only  as  were  conferred  upon  them  by  the  second  resolution,  which 
specifically  provides  what  they  shall  do  in  the  event  they  find  the 
company  in  such  condition  as  to  require  it  to  be  wound  up.  The 
authority  in  that  case  is  specific  and  definite,  viz. :  To  collect  the 
assets  and  to  sell  the  franchises  and  property  of  said  company,  pay 
the  debts,  reinsure  the  risks,  and  make  equitable  distribution  of 
the  surpluses  amongst  the  stockholders.    * 

If  Cushman  &  Hardin  had  improperly  withdrawn  from  the  com- 
pany money  or  securities  to  the  amount  of  $110,000,  that  sum  was 
owing  by  them  to  the  company,  and  was  an  asset  which  the  com- 
mittee was  authorized  to  collect.  The  authority  to  collect  and 
distribute  does  not  embrace  the  power  to  release  without  payment. 
The  courts  have  repeatedly  held  that  an  attorney  instrusted  with 
a  claim  for  collection  has  no  power  to  discharge  it  without  pay- 
ment in  full,  and  that  to  compromise  a  claim  under  such  circum- 
stances requires  a  special  authority  from  the  principal.  Nolan  v. 
Jackson,  16  111.  272;  Vickery  v.  McClellan,  61  id.  311. 

This  committee  we  consider,  in  the  event  which  happened,  had 
authority  to  collect  the  assets  of  the  company,  but  no  power  to 
give  them  away  or  release  them  without  payment. 

The  point  is  made  by  counsel  for  plaintiffs  in  error  that  the 
paper  itself  does  not  express  a  release  of  this  claim  against  Cush- 
man &  Hardin,  for  their  liability  as  stockholders  is  expressly  ex- 
cepted by  the  concluding  words,  "  except  as  stockholders  of  said 
company."  But  we  lay  no  stress  upon  that,  as  they  were  admittedly 
stockholders  to  the  amount  of  $55,000  of  other  stock,  and  we  have 
no  doubt  the  exception  has  reference  to  that  stock  only. 

We  regard  this  agreement  of  release  as  one  which  should  not 
be  sustained  in  a  court  of  equity,  and  that  it  cannot  be  set  up  in 
discharge  of  the  liability  of  the  defendants. 

It  is  urged  that  from  the  delay  in  bringing  this  suit  the  com- 
plainants should  be  held  to  have  acquiesced  in  the  settlement  made 
by  the  directors,  or  the  committee  appointed  at  the  stockholders' 
meeting  of  1871.  The  bill  was  filed  July  31,  1873.  We  find 
nothing  in  this  respect  which  should  preclude  the  entertaining  of 
the  bill. 

It  is  objected  that  these  complainants  cannot  in  this  suit  control 
and  hinder  the  receiver  appointed  in  the  suit  of  the  creditors'  bill 
from  collecting  of  the  stockholders  (among  whom  are  the  com- 
plainants) the  sums  due  to  the  creditors  of  the  company.  We  shall 
not  assume  to  do  so,  but  only  to  pronounce  upon  the  claim  of  lia- 
bility preferred  in  this  bill  of  complaint. 
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In  regard  to  the  claim  of  $70,000  set  up  in  the  bill,  we  do  not 
understand  it  to  be  seriously  pressed  by  counsel  for  plaintiflFs  in 
error  that  there  is  any  liability  on  the  part  of  Cushman  &  Hardin 
in  respect  to  that.  The  evidence  shows  it  to  have  been  a  loan  to 
the  company  and  repaid.  The  fact  that  it  might  have  been  placed 
in  the  hands  of  the  company  in  order  that  a  better  showing  might 
be  made  to  the  auditor  than  the  real  condition  of  the  company 
warranted  is  no  ground,  that  we  can  see,  upon  which  these  com- 
plainants can  found  any  claim  of  liability  in  their  favor  against 
Cushman  &  Hardin. 

It  follows,  from  what  has  been  said,  that  this  $110,000  was 
wrongfully  withdrawn  by  Cushman  &  Hardin  from  the  company, 
and  should  be  refunded  by  them;  that  the  cancellation  of  the 
55,000  shares  of  stock  issued  to  Cushman  &  Hardin  should  be  dis- 
regarded, and  they  still  be  regarded  as  stockholders  in  respect  to 
such  stock;  and  in  any  assessment  upon  the  stock  of  the  company 
those  shares  should  be  assessed  equally  with  all  the  other  stock. 
Tlie  decree,  so  far  as  respects  Cushman  &  Hardin,  will  be  reversed, 
and  the  cause  remanded  for  further  proceedings  in  conformity 
with  this  opinion. 

Decree  reversed.  

(c)     Liability  to  Creditors. 
See  Creditors'  Rights  and  Remedies  page  920  post. 


X.    Shareholder's  right  of  set-off. 

(a)  Against  Subscription  Liability. 

Woods,  J.,  in  Scoville  v.  Thayer,  105  U.  S.  143. 

"It  is  a  general  rule  that  a  holder  of  claims  against  an  insolvent  corpora- 
tion cannot  set  them  off  against  his  liability  for  an  assessment  on  his  stock 
in  the  corporation  in  a  suit  by  an  assignee  in  bankruptcy."  Sawyer  v.  Hoag, 
17  Wall.  610;  Sanger  v.  Upton,  91  U.  S.  56;  Scammon  v.  Kimball,  92  U.  S. 
362;  County  of  Morgan  v.  Allen,  103  U.  S.  498. 

The  ground  upon  which  this  rule  stands  is  thus  stated  by  Mr.  Justice  Miller 
in  Sawyer  v.  Hoag: 

"  The  debt  which  the  appellant  owed  for  his  stock  was  a  trust  fund  de- 
voted for  the  payment  of  all  the  creditors  of  the  company.  As  soon  as  the 
company  became  insolvent,  and  this  fact  became  known  to  the  appellant,  the 
right  of  set-off  for  an  ordinary  debt  to  its  full  amount  ceased.  It  became  a 
fund  belonging  in  equity  to  all  its  creditors,  and  could  not  be  appropriated 
by  the  debtor  to  the  exclusive  payment  of  his  own  claim." 
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(1^  Against  Statutory  Liability. 

Two  views  exist  here  —  one  holding  that  where  the  statute  creating  the 
liability  is  personal  and  several,  and  action  is  brought  by  any  creditor 
against  any  shareholder,  the  shareholder  may  set-off  debts  due  him  from 
the  company.  Wells  v.  Stout,  38  Fed.  Rep.  807 ;  Wheeler  v.  Millar,  90  X.  Y. 
353;  Pondville  &  Co.  v.  Clark,  25  Conn.  97. 

On  the  other  hand,  if  the  statute  creating  the  liability  contemplates  that 
it  shall  be  a  fund  for  the  payment  of  creditors  rotably,  then  the  right  as 
set-off  is  denied,  and  the  shareholder  must  pay  his  proportion  and  look  to 
the  fund  thus  created  for  the  satisfaction  of  his  debt.  Willes  v.  Sowles,  32 
Fed.  Rep.  130;  Bull  &  Co.  v.  Child,  68  Conn.  522;  Thebus  v.  Smiley.  iioIIL 
316;  Barnes  v.  Trevor,  45  App.  Div.  (N.  Y.)  314. 


CHAPTER  VII. 
Management. 


(a)  In  General. 

"A  corporation  is  not  a  co-partnership  where  members  can  make  an  agree- 
ment between  themselves  informally,  but  it  must  act  as  a  corporate  body; 
and  as  corporations  are  now  so  numerous  in  all  branches  of  business,  we 
deem  it  highly  important  to  require  regularity  and  certainty  in  their  proceed- 
ings so  far  as  mutual  rights  of  stockholders  are  required." 

Stiness,  J.,  in  Dennis  v.  Joslin,  etc.  Co.,  19  R.  I.  666. 

"  To  make  a  vote  of  acceptance  valid,  as  the  act  of  a  corporation,  it 
should  be  passed  at  a  meeting  duly  convened,  after  notice  to  all  the  mem- 
bers. In  such  cases,  congregated  deliberation  is  deemed  essential,  and  where 
an  opportunity  for  this  is  afforded,  the  decision  of  a  majority  is  binding,  if 
no  other  mode  be  prescribed  by  the  charter.  The  private  procurement  of  a 
written  assent,  signed  by  a  majority  of  the  members,  will  not  supply  the 
want  of  a  meeting.  Such  an  expedient  deprives  those  interested  of  the 
benefit  of  mutual  discussion,  and  subjects  them  to  the  hazard  of  fraudulent 
representation  and  undue  influence.  Notwithstanding  the  objection,  how- 
ever, it  seems  to  be  agreed  that  a  written  acceptance,  though  not  executed 
at  a  meeting,  may  be  sufficient,  if  signed  by  all  the  stockholders  or  parties  in 
interest."    Bell,  J.,  in  Commonwealth  v.  Cullen,  13  Pa.  St  133. 


The  PREsroENT,  etc.,  of  the  Bank  of  the  United  States  v. 

Dandridge  and  others. 

12  Wheaton*s  (25  U.  S,)  Reports  64  (1827)* 

Error  to  the  Circuit  Court  of  Virginia.  The  original  action  was 
debt  on  a  bond,  purporting  to  be  signed  by  Dandridge,  with  Page 
and  five  others  as  sureties  and  was  brought  jointly  against  all 
parties.  The  condition  of  the  bond  was  that  if  Dandridge,  who 
had  been  appointed  cashier  of  the  bank,  should  well  and  truly,  and 
faithfully  discharge  the  duties,  etc.,  then  the  bond  to  be  void,  other- 
wise to  remain  in  full  force.  The  declaration  set  forth  the  condi- 
tion and  assigned  several  breaches.  Plea  of  non  est  factum,  the 
main  ground  being  that  the  bond  had  never  been  approved,  accord- 
ing to  the  provisions  of  the  rules  and  regulations  of  the  bank. 
At  the  trial,  evidence  was  offered  to  show  the  due  execution  of  the 

'  Statement  condensed  and  the  dissenting  opinion  of  Marshall,   Ch.  J., 
omitted. 
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bond  by  the  defendants  and  its  approval  by  the  plaintiffs.    This  was 
objected  to  and  the  court  sustained  the  objections. 
Story,  j.    *    *    * 

The  propositions  maintained  by  the  Circuit  Court  were,  in  sub- 
stance, these:  First,  that  the  cashier  could  not  legally  enter  upon 
the  duties  of  his  office,  nor  make  his  sureties  responsible  for  his 
non-performance  of  those  duties,  before  his  official  bond  was 
accepted  as  satisfactory  by  the  board  of  directors,  according  to  the 
terms  of  the  charter.  Secondly,  that  such  acceptance  could  be  estab- 
lished only  by  proof  drawn  from  the  records  of  the  board  of 
directors;  and  if  no  record  had  been  kept  of  such  assent  and 
acceptance,  the  bond  was  ineffectual,  and  no  secondary  evidence 
could  be  admitted  to  establish  the  fact. 

The  last  proposition  will  be  first  considered.  The  correctness  of 
it  in  a  great  measure  depends  upon  the  soundness  of  the  distinction 
taken  between  the  acts  of  private  persons  and  the  acts  of  corpo- 
rations. It  is  admitted,  in  the  opinion  of  the  Circuit  Court,  that 
the  evidence  offered  would,  in  common  cases,  between  private 
persons,  have  been  prima  facie  evidence,  to  be  submitted  to  the 
jury  as  proof  that  the  bond  was  fully  eicecuted  and  accepted.  But  it 
is  supposed  that  a  different  rule  prevails  in  cases  of  corporations: 
that  their  acts  must  be  established  by  positive  record  of  prools: 
and  that  no  presumptions  can  be  made  in  their  favor  of  corporate 
assent  or  adoption,  from  other  circumstances,  though  in  respect  to 
individuals  the  same  circumstances  would  be  decisive.  The  doctrine, 
then,  is  maintained  from  the  nature  of  corporations,  as  distin- 
guished from  natural  persons;  and  from  the  supposed  incapacity 
of  the  former  to  do  any  act,  not  evidenced  by  writing,  and  if  done 
to  prove  it,  except  by  writing. 

Little  light  can  be  thrown  on  this  subject,  by  considerations  drawn 
from  corporations  existing  by  the  common  law,  or  dependent  upon 
prescription.  To  corporations,  however  erected,  there  are  said  to  be 
certain  incidents  attached,  without  any  express  words  or  authority 
for  this  purpose ;  such  as  the  power  to  plead  and  be  impleaded  to 
purchase  and  alien,  to  make  a  common  seal,  and  to  pass  by-laws. 
Com.  Dig.  Franchise,  F.  lo,  13.  In  ancient  times,  it  was  held,  that 
corporations  aggregate  could  do  nothing  but  by  deed  under  their 
common  seal.  But  this  principle  must  always  have  been  understood 
with  many  qualifications ;  and  seems  inapplicable  to  acts  and  votes 
passed  by  such  corporations  at  corporate  meetings.  It  was  prob- 
ably, in  its  origin,  applied  to  aggregate  corporations  at  the  common 
law,  and  limited  to  such  solemn  proceedings  as  were  usually  evi- 
denced under  seal,  and  to  be  done  by  those  persons  Avho  had  the 
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custody  of  the  common  seal,  and  had  authority  to  bind  the^corpo- 
ration  thereby,  as  their  permanent  official  agents.  Be  this  as  it 
may,  the  rule  has  been  broken  in  upon  in  a  vast  variety  of  cases, 
in  modem  times,  and  cannot  now,  as  a  general  proposition,  be 
supported.  Mr.  Justice  Bayley,  in  Harper  v.  Charlesworth,  4  B.  & 
C  575,  said:  "A  corporation  can  only  grant  by  deed;  yet  there 
are  many  things  which  a  corporation  has  power  to  do,  otherwise 
than  by  deed.  It  may  appoint  a  bailiff,  and  do  other  acts  of  a  like 
nature."  And  it  is  now  firmly  established,  both  in  England  and 
America,  that  a  corporation  may  be  bound  by  a  promise,  express 
or  implied,  resulting  from  the  acts  of  its  authorized  agent,  although 
such  authority  be  only  by  virtue  of  a  corporate  vote,  unaccompanied 
with  the  corporate  seal.     *     *     * 

By  the  general  rules  of  evidence,  presumptions  are  continually 
made,  in  cases  of  private  persons,  of  acts  even  of  the  most  solemn 
nature,  when  those  acts  are  the  natural  result  or  necessary  accom- 
paniment of  other  circumstances.  In  aid  of  this  salutary  principle,, 
the  law  itself,  for  the  purpose  of  strengthening  the  infirmity  of 
evidence,  and  upholding  transactions  intimately  connected  with  the 
public  peace,  and  the  security  of  private  property,  indulges  its  own 
presumptions.     *     *     * 

The  same  presumptions  are,  we  think,  applicable  to  corporations. 
Persons  acting  publicly  as  officers  of  the  corporation  are  to  be  pre- 
sumed rightfully  in  office ;  acts  done  by  the  corporation,  which  pre- 
suppose the  existence  of  other  acts  to  make  them  legally  operative,. 
are  presumptive  proofs  of  the  latter.  Grants  and  proceedings  bene- 
ficial to  the  corporation  are  presumed  to  be  accepted,  and  slight 
acts  on  their  part,  which  can  be  reasonably  accounted  for,  only 
upon  the  supposition  of  such  acceptance,  are  admitted  as  presump- 
tions of  the  fact.  If  officers  of  the  corporation  openly  exercise  a 
power  which  presupposes  a  delegated  authority  for  the  purpose, 
and  other  corporate  acts  show  that  the  corporation  must  have  con- 
templated the  legal  existence  of  such  authority,  the  acts  of  such 
officers  will  be  deemed  rightful,  and  the  delegated  authority  will  be 
presumed.  If  a  person  acts  notoriously  as  cashier  of  a  bank,  and  is 
recognized  by  the  directors  or  by  the  corporation  as  an  existing 
officer,  a  regular  appointment  will  be  presumed,  and  his  acts,  as 
cashier,  will  bind  the  corporation,  although  no  written  proof  is  or 
can  be  adduced  of  his  appointment.  In  short,  we  think  that  the 
acts  of  artificial  persons  afford  the  same  presumptions  as  the  acts  of 
natural  persons.  Each  affords  presumptions  from  acts  done  of 
what  must  have  preceded  them,  as  matters  of  right,  or  matters  of 
dutv.     *     *     * 
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But  the  present  question  does  not  depend  upon  the  point  whether 
the  acts  of  a  corporation  may  be  proved  otherwise  than  by  some 
written  document.     *     *     * 

It  is  most  manifest,  that  the  corporation  is  altogether  a  distinct 
body  from  the  directors,  possessing  all  the  general  powers  and 
attributes  of  an  aggregate  corporation,  and  entitled  to  direct  and 
superintend  the  management  of  its  own  property,  and  the  govern- 
ment of  the  institution,  and  to  enact  by-laws  for  this  purpose.  So 
far  as  the  act  delegates  authority  to  the  directors,  the  latter  possess 
it,  and  may  exercise  it,  not  as  constituting  the  corporation  itself, 
but  as  its  express  statute  agents,  to  act  in  the  ordinary  business  of 
the  institution.  The  directors  are  created  a  board,  and  not  a  cor- 
porate body.  If  the  authority  delegated  to  them  can  only  be  exer- 
cised by  them,  when  assembled  as  a  board,  with  a  proper  quorum, 
and  not  by  the  separate  assent  of  a  majority  of  the  whole  body 
(on  which  it  is  unnecessary  here  to  express  any  opinion),  still  it  is 
clear  that  their  meetings  and  acts  are  but  the  meetings  and  acts 
of  a  board  of  agents,  acting  ex  officio,  and  not  the  meetings  and 
acts  of  the  corporation  itself.  The  whole  structure  of  the  charter, 
and  the  whole  proceedings  under  it,  as  well  as  the  by-laws  and 
regulations  which  have  come  under  our  review,  demonstrate  that 
this  has  been  the  uniform  construction  of  the  corporation  itself, 
and  of  the  directors.  Indeed,  this  is  believed  to  be  so  universally 
acted  upon,  in  all  the  cases  respecting  banks,  which  have  been 
judicially  decided,  that  it  is  not  thought  necessary  to  do  more  than 
express  our  opinion  that  such  is  the  true  interpretation  of  this 
charter.     *    *     * 

Assuming,  then,  that  the  directors  of  the  parent  bank  were,  as  a 
board,  to  approve  of  the  bond,  so  far  as  it  respects  the  sureties,  in 
what  manner  is  that  approval  to  be  evidenced?  Without  question, 
the  directors  keep  a  record  of  their  proceedings  as  a  board,  and  it 
appears  by  the  rules  and  regulations  of  the  parent  bank,  read  at 
the  bar,  that  the  cashier  is  bound  "to  attend  all  meetings  of  the 
board  and  to  keep  a  fair  and  regular  record  of  its  proceedings." 
If  he  does  not  keep  such  a  record,  are  all  such  proceedings  void,  or 
is  the  bank  at  liberty  to  establish  them  by  secondary  evidence?  In 
the  present  case  (we  repeat  it)  the  whole  argument  has  proceeded 
upon  the  ground,  as  conceded,  that  no  such  record  exists  of  the 
approval  of  the  present  bond.     *    *     *    ■ 

We  ask,  upon  what  ground  it  can  be  maintained  that  the  approval 
of  the  bonds  by  the  directors  must  be  in  writing?  It  is  not  re- 
quired by  the  terms  of  the  charter,  or  the  by-laws.  In  each  of 
them,  the  language  points  to  the  fact  of  approval,  and  not  to  the 
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evidence  by  which  it  is  to  be  established,  if  controverted.  It  is 
nowhere  said  the  approval  shall  be  in  writing  or  of  record.  The 
argument  at  the  bar  upon  the  necessity  of  its  being  in  writing  must, 
therefore,  depend  for  its  support  upon  the  ground  that  it  is  a  just 
inference  of  law  from  the  nature  and  objects  of  the  statute,  from 
the  analogy  of  the  board  of  directors  to  a  corporate  body,  from 
principles  of  public  convenience  and  necessity,  or  from  the  language 
of  authorities,  which  ought  not  to  be  departed  from.  Upon  the 
best  consideration  we  can  give  the  subject,  we  do  not  think  that 
the  argument  can  be  maintained  under  any  of  these  aspects. 

If  the  directors  had  been  a  board  constituted  by  an  unincorpo- 
rated company,  or  by  a  single  person  for  the  like  purposes  and  with 
the  like  powers,  it  would  scarcely  occur  to  any  person  that  the  acts 
of  the  board  must,  of  necessity,  be  reduced  to  writing  before  they 
could  bind  their  principal.  The  agents  of  private  persons  are  not 
usually  in  the  habit  of  keeping  regular  minutes  of  all  their  joint 
proceedings,  and  hitherto  there  has  been  no  adjudication  which  re- 
quires such  a  verification  of  their  joint  acts.  Yet  innumerable 
cases  must  have  arisen  in  which  such  a  principle  might  have  been 
applied  with  success  if  it  had  been  ever  supposed  to  possess  a  legal 
existence.  The  acts  of  private  and  public  trustees,  of  joint  agents 
for  commercial  purposes,  of  commissioners  for  private  objects  and 
of  public  boards,  must  have  presented  many  occasions  for  passing 
upon  such  .a  doctrine.  The  silence  of  the  books  under  such  cir- 
cumstances would  form  no  inconsiderable  answer  to  the  argument, 
connected  as  it  must  be  with  the  knowledge  of  the  loose  and  in- 
artificial manner  in  which  much  of  the  business  of  agencies  is  gen- 
erally conducted.  There  may  be,  and  undoubtedly  there  is,  some 
convenience  in  the  preservation  of  minutes  of  proceedings  by  agents, 
but  their  subsequent  acts  are  often  just  as  irresistible  proof  of  the 
existence  of  prior  dependent  acts  and  votes  as  if  minutes  were 
produced.  If  a  board  of  directors  were  created  to  erect  a  bridge, 
or  make  a  canal  or  turnpike,  and  they  proceeded  to  do  the  service, 
and  under  their  superintendence  there  were  persons  employed  who 
executed  the  work,  and  the  board  proceeded  to  pay  them  therefor 
out  of  funds  in  their  hands,  the  facts  of  public  notoriety  would  be 
as  irresistible  evidence  of  the  due  execution  of  their  authority  and 
of  due  contracts  made  and  proceedings  had  by  the  board  as  if  the 
proceedings  were  recorded  in  the  most  formal  and  regular  manner. 
Can  there  be  a  doubt  .that  in  the  cases  put  many  contracts  are  so 
varied  and  rescinded,  many  acts  done  and  assented  to  by  the  board 
which  never  are  reduced  to  formal  votes  and  declarations  and 
written  proofs?    We  think  we  may  safely  say  that  the  sense  of 
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the  profession  and  the  course  of  private  business  have  never, 
hitherto,  in  respect  to  private  agencies  and  boards,  recognized  the 
existence  of  any  rule  which  required  their  acts  and  proceedings  to 
be  justified  by  written  votes. 

What  foundation  is  there  for  a  different  rule  in  relation  to  agen- 
cies for  corporations?    The  acts  of  a  single  duly-authorized  agent 
of  a  corporation,  within  the  scope  of  his  authority,  bind  the  cor- 
poration, although  he  keeps  no  minutes  of  such  acts.    They  may  be, 
and  they  are,  daily,  proved  aliunde.    In  what  respects  do  the  acts  of 
a  board  of  agents  differ  from  those  of  a  single  agent  in  their  opera- 
tion as  evidence  ?     A  board  may  accept  a  contract,  or  approve  a 
surety,  by  vote,  or  by  a  tacit  and  implied  assent.    The  vote  or  assent 
may  be  more  difficult  of  proof,  by  parol  evidence,  than  if  it  were 
reduced  to  writing.  But  surely  this  is  not  a  sufficient  reason  for  de- 
claring that  the  vote  or  assent  is  inoperative.    If  a  board  of  direct- 
ors agree  to  build  a  banking-house,  and  it  is  accordingly  built,  and 
paid  for  by  their  cashier,  with  their  assent,  is  the  whole  proceeding 
to  be  deemed  void,  because,  in  the  progress  of  the  undertaking,  from 
accident  or  negligence,  the  votes  and  the  payments  have  not  been 
verified  by  regular  minutes?    But  it  is  said  that  in  the  present  case 
the  cashier  is  required  to  keep  a  fair  and  regular  record  of  the 
proceedings    of  the  directors.    But  if  this  be  admitted,  it  does  not 
establish  the  purpose  for  which  it  is  used.     It  is  a  by-law  of  the 
corporation,  directory  to  its  officers,  enacted  for  its  own  security 
and  benefit,  and  not  for  the  purpose  of  restricting  the  acts  of  the 
directors.     If  the  cashier  should  neglect  to  keep  such  records,  or 
should  omit  any  single  vote,  the  by-law  has  not  declared  that  the 
vote  shall  be  void  and  the  proceedings  nugatory.    Suppose  no  such 
by-law  had  been  passed,  would  not  the  votes  of  the  board  have 
bound  the  corporation  ?    If  they  had  discounted  notes,  taken  mort- 
gages, advanced  money,  and  bought  stock,  by  faith  of  vxva  voce 
unrecorded  votes,  and  evidence  of  the  existence  of  these  acts  and 
votes  necessarily  resulted  from  the  other  proceedings  of  the  bank, 
could  it  be  the  intention  of  the  legislature  that  they  should  be  utterly 
void?  or  of  the  stockholders  that  any  by-law  should  operate  a  legal 
extinguishment  of  their  title  to  the  property?    It  seems  to  us  diffi- 
cult to  imagine  that  such  could  be  the  legislative  or  corporate  in- 
tention.    If,  iri  ordinary  cases,  such  an  intention  could  not  be  in- 
ferred, in  order  to  produce  a  very  strict  and  inconvenient  construc- 
tion of  the  charter,  there  is  still  less  reason  to  apply  it  to  the  case> 
of  approval  of  official  bonds.    These  are  taken  exclusively  for  the 
security  and  benefit  of  the  bank  itself,  and  not  of  mere  stranger?. 
The  approval  is  matter  of  discretion  in  the  directors,  and  that  di>- 
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cretion  once  being  exercised,  it  is  of  very  little  consequence  to  the 
bank  whether  a  written  minute  of  the  vote  be  made  or  not.  All 
that  the  bank  is  interested  in  is  that  there  shall  be  an  approval ;  and 
it  matters  not  whether  the  fact  is  established  by  a  direct  record, 
or  by  acts  of  the  directors,  which  recognize  its  prior  existence.    *    *    * 

To  all  the  authorities  cited  at  the  bar  on  this  point,  the  counsel 
for  the  defendants  has  made  one  answer,  which  he  deems  applicable 
to  all  of  them.  It  is  this,  that  where  no  particular  form  for  the 
expression  of  the  corporate  will  is  prescribed  by  law,  there  it  may 
be  inferred  from  corporate  acts;  but  that  where  such  a  form  is 
prescribed  it  must  be  followed.  This  distinction,  he  supposes,  will 
reconcile  all  the  cases.  The  distinction,  if  admitted,  will  not  aid 
the  argument.  It  may  be,  and,  indeed,  is  conceded,  that  no  corpo- 
rate act  can  be  valid  if  done  differently  from  the  manner  prescribed 
by  law  as  essential  to  its  validity.  If  in  the  present  case  the  statute 
had  prescribed  that  nothing  but  a  written  vote  on  record  should  be 
deemed  an  approval  of  the  bond,  or  that  the  cashier  should  not  be 
deemed  for  any  purpose  in  office  until  such  approval,  the  conse- 
quence contended  for  would  have  followed.  His  acts  would  have 
been  utterly  void,  and  any  unrecorded  vote  of  approval  nugatory. 
But  the  very  point  in  controversy  is  whether  such  written  record 
be  necessary  by  the  charter  or  by-laws,  not  as  a  matter  of  conven- 
ience or  discreet  exercise  of  authority,  but  as  a  sine  qua  non  to  the 
validity  of  the  act.  The  cases  which  have  been  commented  on  by 
the  court  do  not  deny  the  distinction,  but  proceed  upon  the  ground 
that,  unless  positively  required  by  law,  a  written  vote  is  not  to  be 
deemed  indispensable.  The  court  is  then  called  upon,  not  to  ad- 
minister a  doctrine  of  strict  aud  settled  and  technical  law,  but  to 
introduce  a  new  rule  into  the  law  of  evidence,  and  to  exclude  pre- 
sumptive evidence,  not  only  of  the  acts  of  corporations,  but  of 
their  unincorporated  agents.  If  such  a  rule  be  fit  to  be  adopted  it 
must  be  upon  the  foundation  of  some  clear  and  unequivocal  analogy 
of  law,  and  public  policy  and  convenience.  We  are  not  prepared 
to  admit  that  it  has  any  such  foundation.  On  the  contrary,  we  are 
persuaded  that  the  introduction  of  the  rule  itself  would  be  attended 
with  serious  public  mischiefs,  and  shake  many  titles  and  rights 
which  have  been  consummated  in  entire  good  faith,  and  the  confi- 
dence that  no  such  written  record  was  necessary  to  their  validity. 
We  cannot,  therefore,  assent  to  the  doctrine  decided  in  the  Circuit 
Court  on  this  point.    *     *     * 

Reversed. 


734  Duke  v.  Markham.  [chap.  vir. 

Duke  v,  Markham.* 

105  North  Carolina  Reports  131  (1890). 

Action  by  Duke  to  recover  from  Markham  certain  property 
taken  by  execution  from  a  corporation.  Plaintiff  claims  under  a 
mortgage,  as  to  which  the  secretary  of  the  corporation  testified  as 
follows:  "Before  this  mortgage  was  executed  he  went  around 
and  saw  the  stockholders  separately  in  regard  to  executing  it,  he 
did  not  see  all  the  stockholders  or  directors,  he  saw  a  majority  of 
them ;  they  had  no  meeting,  but  each  one  he  saw  authorized  him  to 
execute  the  mortgage." 

Clark,  j.  *  *  *  We  think  his  honor  erred  in  admitting  the 
mortgage  in  evidence  upon  such  probate,  and  likewise  in  instructing 
the  jury,  upon  the  proof  offered  by  plaintiff,  that  it  was  valid  as  to 
creditors  whom  defendant  represented  by  virtue  of  the  executions 
in  his  hands. 

In  Pierce  v.  Nezv  Orleafis  Building  Co,,  9  La.  397,  it  is  held  that 
the  act  of  a  majority  of  the  stockholders,  expressed  elsewhere  than 
at  a  meeting  of  stockholders,  as  where  the  assent  of  each  one  is 
given  separately  and  at  different  times,  is  not  binding  on  the  cor- 
poration. The  same  is  true  of  a  meeting  of  which  notice  is  not 
given.  Stow  v.  Wyse,  18  Am.  Dec.  99  and  notes;  Cook  Stock- 
holders, §  594;  I  Potter  on  Corporations,  §  336  and  notes. 

In  Leggett  v.  N.  J.  M.  &  B,  Co.,  i  Saxton  Ch.  541,  it  is  held 
that  a  corporation  is  only  bound  by  an  agent's  acts  when  within 
the  scope  of  his  authority,  and  that  a  president  and  cashier,  as  such, 
cannot  execute  a  mortgage  of  corporate  property  without  special 
authority  from  the  board  of  directors  or  the  stockholders,  and  that 
the  proceeds  of  a  mortgage  have  been  applied  to  the  use  of  the 
corporation  in  paying  its  debts,  or  otherwise,  is  not  sufficient  to 
render  the  mortgage  binding  if  its  execution  was  not  properly 
authorized. 

"The  members  of  a  corporation  cannot,  separately  and  individ- 
ually, give  their  consent  in  such  manner  as  to  bind  it  as  a  collective 
body,  for  in  such  case  it  is  not  the  body  that  acts,  and  this  is  no 
less  the  doctrine  of  the  common  than  of  the  Roman  civil  law.  Being 
lawfully  assembled,"  says  Ayliffe,  "  they  represent  but  one  person, 
and  may  consequently  make  contracts,  and  by  their  collective  assent, 
oblige  themselves  thereunto.  And  though  all  the  members  of  a 
corporation  covenanted  on  behalf  of  it  under  their  private  seals/' 
this,  it  was  held,  would  only  bind  them  personally,  and  not  the  cor- 
poration.   Angell  &  Ames  Corp.,  §  232,  which  is  supported  by  the 
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numerous  cases  there  cited.  Again,  in  the  same  work,  section  504: 
"The  separate  action,  individually,  without  consultation,  although 
a  majority  in  number  should  agree  upon  a  certain  act,  would  not 
be  the  act  of  the  constituted  body  of  men  clothed  with  corporate 
powers."  Indeed,  the  authorities  upon  this  subject  are  numerous,, 
uncontradicted  and  supported  by  reason.  *  *  * 
Error. 


Stowe  et  al  v,  Wyse.^ 

7  Connecticut  Reports  214  (1828). 

This  was  an  action  of  trespass  quare  clausum  fregit,  tried  on  the 
general  issue  at  Middletown,  February  term,  1828,  before  Dag- 
gett, J. 

It  was  admitted  that  the  defendant  entered  on  the  premises  in 
May,  1825,  the  time  specified  in  the  declaration,  and  continued  in 
the  possession  and  occupation  thereof  until  the  commencement  of 
this  suit,  claiming  right  as  the  tenant  of  the  Middletown  Bank,  and 
the  only  question  was  whether  the  plaintiffs  had  title  to  the  land 
or  whether  it  was  in  the  Middletown  Bank.  The  title  of  the  bank 
was  derived  from  a  mortgage  deed  of  the  Middletown  Manufactur- 
ing Company,  dated  the  29th  of  March,  1817,  to  the  bank.  The 
title  of  the  plaintiffs  was  derived  from  a  mortgage  deed,  executed 
by  Arthur  W.  Magill,  some  years  afterward.  MagilFs  title  was 
acquired  by  the  regular  levy  of  an  execution  in  his  favor  against 
the  Middletown  Manufacturing  Company  subsequent  to  the  execu- 
tion of  the  deed  to  the  bank.  The  Middletown  Manufacturing 
Company  were  the  undisputed  owners  of  the  land  prior  to  and 
until  their  deed  of  the  29th  of  March,  1817,  above  mentioned.  That 
deed  was  given  to  the  Middletown  Bank  by  Arthur  W.  Magill  as 
agent  for  the  Middletown  Manufacturing  Company.  It  begins 
thus :  "  I,  Arthur  W.  Magill,  of  the  town  of  Middletown,  agent 
for  the  Middletown  Manufacturing  Company  of  said  town,  being 
empowered,  by  a  vote  of  said  company,  in  pursuance  of  said 
power,"  etc.  It  contained  the  usual  covenants  of  seizin  and  war- 
ranty by  Magill  on  behalf  of  the  company.  The  resolution  direct- 
ing the  conveyance  was  passed  at  a  meeting  at  which  the  holders  of 
only  29  out  of  1,000  shares  were  represented,  and  of  which  the 
others  had  no  notice.    Verdict  for  plaintiff.    Motion  for  new  trial. 

Daggett,  J.  The  plaintiffs,  who  claim  under  A.  W.  Magiirs 
deed  to  them,  allege  that  no  title  passed  by  the  deed  to  the  Middle- 
town  Bank ;  for  that  Magill  had  no  authority  to  bind  the  Middle- 
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town  Manufacturing  Company  and  transfer  the  title.  The  deed  is 
attempted  to  be  supported,  or  rather  Magill's  power  is  to  make  it, 
on  two  grounds.  The  first  is  the  vote  of  the  Middletown  Manu- 
facturing Company,  passed  on  the  29th  day  of  March,  1817,  the 
day  of  the  execution  of  the  deed,  by  which  he  was  authorized  to 
make  a  mortgage  to  the  bank  of  the  premises.  On  the  other  hand, 
it  is  insisted  that  the  meeting  was  illegal,  and  the  acts  done  void. 
It  is  very  clear  that  a  meeting  of  the  stockholders,  constituted  as 
this  was,  could  do  no  acts  binding  on  the  company.  Though  a 
meeting,  regularly  warned,  would  be  competent  to  do  any  act  within 
their  chartered  powers  by  a  bare  majority,  yet  if  not  thus  warned 
their  act  must  be  void.  If  no  particular  mode  of  notifying  the 
stockholders  be  pi"ovided,  either  in  the  charter  or  in  any  by-law» 
yet  personal  notice  might  be  given ;  and  this,  in  such  case,  would  be 
indispensable.  The  counsel  for  the  defendant  do  not  press  this 
point,  and  I  think  it  quite  untenable.     *     *     * 

Another  position,  however,  is  taken  by  counsel  for  defendant 
which  is  fatal  to  the  plaintiff's  title.     *     *     * 

Now  Magill  has  declared  under  his  hand  and  seal  that  he  was 
empowered  by  a  vote  of'  the  company  to  execute  this  deed.  Can 
he  ever'  say  that  he  was  not  thus  empowered?  If,  on  the  next  day 
after  the  deed  to  the  bank  was  executed,  he  had  procured  a  valid 
deed  from  the  company,  and  had  brought  ejectment  against  the 
bank,  could  he  have  sustained  it  against  the  declarations  in  his 
deed?  I  think  he  must  have  been  estopped.  If  so,  then  all  persons 
claiming  under  and  through  him  are  estopped,  i  Stark.  Ev.,  305; 
Hoyt  v.  Dimon,  5  Day  483 ;  i  Phill.  Ev.,  10. 

These  principles  are  in  entire  accordance  with  the  case  of  Fair- 
title  d.  Mytton  et  aL  v.  Gilbert  et  a/.,  2  Term  Rep.  169,  171 ;  Palmer 
V.  Elkins,  2  Stra.  817;  Com.  Dig.,  tit.  Estoppel,  A,  i,  2,  3  and  B. 

There  must,  therefore,  be  a  new  trial. 


Morrill  v.  Little  Falls  Manufacturing  Co.* 

53  Minnesota  Reports  371  (1893). 

This  was  an  ordinary  statutory  action  to  determine  adverse 
claims  to  real  property,  the  plaintiff  alleging  generally  that  he  was 
owner  in  fee  and  in  possession,  and  that  the  defendants  claimed 
some  interest  adverse  to  him.  The  answer,  in  brief,  is  that  the 
corporation  is  the  owner  of  the  property  in  controversy;  that  the 
interest  claimed  by  the  plaintiff  is  by  virtue  of  a  deed  purporting 
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to  have  been  executed  by  the  corporation  to  one  Eustis  on  July  11, 
1882  *  *  *  which  deed  they  attack  on  two  grounds:  (i)  That 
the  party  by  whom  it  was  executed  was  not  an  officer  of  the  cor- 
poration, and  had  no  authority  to  execute  conveyance  in  its  behalf 
*  *  *  and  assail  the  regularity  and  validity  of  a  meeting  held 
in  August,  1881,  at  which  certain  directors  were  elected.  The  com- 
pany was  created  in  1856  with  a  capital  stock  of  $100,000,  and  be- 
came involved  soon  after;  and  from  1864  to  1881  no  effort  was 
made  to  elect  officers  or  hold  meetings.  It  held  some  property, 
however,  and  in  1881  the  property  advanced  rapidly  in  value,  and 
the  plaintiff  procured  Thayer,  who  owned  or  controlled  150  shares, 
to  hold  a  meeting  and  to  alone  elect  a  board  of  directors,  to  each 
of  whom  he  transferred  one  share  of  stock.  Thayer  was  then 
elected  president  and  one  Tomlinson  secretary  alnd  these  two  con- 
veyed the  property  to  Eustis,  who  conveyed  it  to  Thayer,  who  in 
turn  conveyed  an  undivided  half  to  the  plaintiff. 

Mitchell,  J. .  *  *  *  As  affecting  the  validity  of  the  deeds 
executed  in  1882,  in  behalf  of  the  corporation,  by  Thayer  as  presi- 
dent, the  appellants  assail  the  finding  of  the  court  as  to  the  election 
of  directors  in  August,  1881.  The  grounds  of  objection  are:  First, 
that  no  notice  was  given  of  the  meeting,  and,  second,  that  it  re- 
quired a  majority  of  the  shares  of  stock  to  constitute  a  quorum  to 
hold  a  meeting,  or,  in  any  event,  that  one  person  could  not  hold  a 
meeting,  that  at  least  two  persons  are  necessary  to  constitute  a 
corporate  meeting. 

As  to  the  first  point  all  that  is  necessary  to  say  is  that  the  by-laws 
fixed  the  time  and  place  of  holding  the  meeting,  and  neither  the 
charter  nor  the  by-laws  required  any  notice  to  be  given.  Under 
such  circumstances,  the  rule  is  that  the  by-laws  themselves  are 
sufficient  notice  to  all  the  stockholders,  and  no  further  notice  is 
necessary,    i  Mor.  Priv.  Corp.,  §  479. 

The  second  objection  is  equally  untenable.  Where  the  charter 
and  by-laws  of  a  corporation  are  silent  on  the  subject,  the  common- 
law  rule  is  that  such  of  the  shareholders  as  actually  assemble  at  a 
properly  convened  meeting,  although  a  minority  of  the  whole  num- 
ber and  representing  only  a  minority  of  the  stock,  constitute  a 
quorum  for  the  transaction  of  business,  and  may  express  the  cor- 
porate will,  and  the  body  will  be  bound  by  their  acts.  Cook  Stock 
&  S.,  §§  607,  623;  2  Kent  Comm.,  293;  Mor.  Priv.  Corp.,  §  476; 
Craig  v.  First  Presbyterian  Church,  88  Pa.  St.  42;  Rex  v,  Varlo, 
Cbwp.  248;  Columbia  Bottom  Levee  Co,  v.  Meier,  39  Mo.  53;  Ex 
parte  Willcocks,  7  Cow.  402;  Field  v.  Field,  9  Wend.  395. 
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The  contention  of  the  appellants  that  this  rule  applies  only  to  such 
organizations  as  towns,  churches  and  the  like,  and  not  to  stock 
corporations,  finds  no  support  either  in  reason  or  authority.  The 
correct  distinction  is  between  a  corporate  act  to  be  done  by  a  select 
body  of  a  definite  number,  as,  for  example,  a  board  of  directors  or 
trustees,  and  one  to  be  performed  by  the  constituent  members  of 
the  corporation.  In  the  latter  case  a  majority  of  those  who  appear 
may  act.  This  distinction  is  clearly  made  in  several  of  the  cases 
above  cited,  and  also  in  the  leading  case  of  Rex  v.  Bellringer,  4 
Term  R.  810.  As  was  said  by  Lord  Mansfield  in  Rex  v.  Varlo, 
supra:  "  It  is  in  the  nature  of  all  corporations  to  do  corporate 
acts ;  and,  when  the  power  of  doing  them  is  not  specially  delegated 
to  a  particular  number,  the  general  mode  is  for  the  members  to 
meet  on  the  chartef  days,  and  the  major  part  who  are  present  to  do 
the  act.  But  when  there  is  a  select  body  it  is  a  different  thing,  for 
then  it  is  a  special  appointment."  And,  this  being  so,  it  is  imma- 
terial whether  the  number  present  is  only  one  or  more  than  one. 
It  was  held  in  Sharpe  v.  Dawes,  46  Law  J.  Q.  B.  104,  followed  re- 
luctantly in  another  case,  that  one  person  cannot  constitute  a 
quorum ;  that  at  least  two  persons  are  necessary  to  hold  a  corporate 
meeting;  but  this  decision  is  based  upon  a  narrow  lexicographical 
definition  of  the  word  "  meeting,"  as  the  coming  together  of  two 
or  more  persons  —  a  reason  that  does  not  commend  itself  to  our 
judgment. 

Therefore,  in  our  opinion,  the  court  was  justified  in  holding  that 
the  election  of  directors  in  1881  was  regular;  and  it  follows  that  the 
deeds  executed  in  1882  by  Thayer,  the  president  elected  by  them, 
were  the  deeds  of  the  corporation.     *     *     * 

Reversed  upon  another  point. 


Miller  v.  Ewer.* 

27  Maine  Reports  509  (1847). 

Action  to  recover  land,  title  of  which  the  defendant  derived 
from  the  Bluehill  Granite  Co.,  a  corporation  created  and  existing 
under  the  law  of  Maine,  through  a  mortgage  executed  by  the  presi- 
dent and  secretary  of  the  company.  The  records  shows  "  that  a 
meeting  of  the  corporators  was  called  for  the  organization  of  the 
corporation  under  the  charter  in  the  city    of  New  York  and  that 

*  Facts  condensed. 
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the  charter  was  there  accepted,  and  directors,  president  and  secre- 
tary chosen."  The  directors  ^by  meeting  held  in  the  city  of  New 
York  organized  and  authorized  the  president  and  secretary  to  exe- 
cute the  mortgage.  The  charter  and  the  general  law  is  silent  as 
to  corporate  meetings. 

Shepley,  j,  *  *  *  The  demandants  must  recover  upon  the 
strength  of  their  own  title,  not  because  the  tenant  does  not  exhibit 
a  legal  title ;  and  their  right  to  recover  will  depend  upon  a  decision 
of  the  question  whether  the  corporation  has  authorized  any  board 
of  directors  or  other  persons  to  make  that  conveyance  of  its  estate. 

There  is  a  variety  of  corporations.    It  will  only  be  necessary,  on 
this  occasion,  to  speak  of  one  class  of  them,  corporations  aggre- 
gate, composed  of  natural  persons.    It  is  often  stated  in  books  that 
such  a  corporation  is  created  by  its  charter.    This  is  not  precisely 
correct.    The  charter  only  confers  the  power  of  life,  or  the  right 
to  come  into  existence,  and  provides  the  instruments  by  which  it 
may  become  an  artificial  being,  or  acting  entity.     Such  a  corpo- 
ration has  been  well  defined  to  be  an  artificial  being,  invisible,  in- 
tangible and  existing  only  in  contemplation  of  law.     The  instru- 
ments provided  to  bring  the  artificial  being  into  life  and  active 
operation  are  the  persons  named  in  charter,  and  those  who,  by 
virtue  of  its  provisions,  may  become  associated  with  them.    Those 
persons  or  corporators,  as  natural  persons,  have  no  such  power. 
The  charter  confers  upon  them  a  new  faculty  for  this  purpose;  a 
faculty  which  they  can  have  only  by  virtue  of  the  law  which  con- 
fers it.     That  law  is  inoperative  beyond  the  bounds  of  the  legis- 
lative power  by  which  it  is  enacted.    As  the  corporate  faculty  can- 
not accompany  the  natural  persons  beyond  the  bounds  of  the  sov- 
ereignty, which  confers  it,  they  cannot  possess  or  exercise  it  there. 
Can  have.no  more  power  there  to  make  the  artificial  being  act, 
than  other  persons  not  named  or  associated  as  corporators.     Any 
attempt  to  exercise  such  a  faculty  there  is  merely  an  usurpation  of 
authority  by  persons  destitute  of  it,  and  acting  without  any  legal 
capacity  to  act  in  that  manner.     It  follows  that  all  votes  and  pro- 
ceedings of  persons  professing  to  act  in  the  capacity  of  corporators, 
when  assembled  without  the  bounds  of  the  sovereignty  granting 
the  charter,  are  wholly  void. 

This  is  a  familiar  principle  when  applied  in  analogous  cases  to 
persons  upon  whom  the  law  has  conferred  some  power  or  faculty 
which,  as  hatural  persons,  they  do  not  possess. 

The  power  conferred  by  law  upon  executors  and  administrators 
cannot  accompany  their  persons  beyond  the  bounds  of  the  sover- 
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eignty  which  has  conferred  it.  Story  has  collected  numerotis  cases 
in  note  under  section  512,  in  his  treatise  upon  the  Conflict  of  Laws, 
proving  the  doctrine  to  be  establishecf  both  in  England  and  in  this 
country. 

The  same  doctrine  prevails  respecting  the  powers  of  guardians. 
'Vi^illiams  v.  Storrs,  6  Johns.  Chan.  357. 

The  same  doctrine  generally  prevails  in  this  country,  while  it 
does  not  in  England,  respecting  the  powers  of  assignees  under 
bankrupt  and  insolvent  laws.  The  doctrine  is  stated  and  discussed 
and  the  cases  are  collected  by  Story  in  his  treatise  on  the  Conflict 
of  Laws,  ch.  9,  §§  405  to  417. 

If  the  artificial  being  called  the  Bluehill  Granite  Company  may 
be  considered  as  having  existence  and  active  life  in  this  state,  by 
proof  of  its  acts  within  her  limits,  it  will  be  still  true  that  it  cannot 
have  existence  without  her  limits,  and  of  course  cannot  make  choice 
of  any  ofiicers  or  agents  there.  It  may  maintain  a  suit  without 
those  limits,  but  that  does  not  imply  its  existence  or  presence  there.  It 
may  also  contract  without  those  limits.  Being  within  them  it  may, 
acting  per  se,  by  vote  transmitted  elsewhere,  propose  a  contract  or 
accept  one  previously  offered.  And  it  may,  by  an  agent  or  agents 
duly  constituted,  act  and  contract  beyond  those  limits.  But  it  can 
neither  exist  nor  act  per  se  without  them,  except  by  the  assistance 
of  its  officers  or  agents  duly  elected  or  appointed  within  them. 

The  constitution  and  powers  of  such  corporations  were  perhaps 
more  thoroughly  discussed  and  fully  considered  than  ever  before, 
by  any  judicial  tribunal,  in  the  case  of  the  Bank  of  Augusta  v. 
Earle,  13  Peters,  519.  C.  J.  Taney,  delivering  the  opnion  of  the 
court,  says :  "  It  is  very  true  that  a  corporation  can  have  no  legal 
existence  out  of  the  boundaries  of  the  sovereignty  by  which  it  is 
created.  It  exists  only  in  contemplation  of  law ;  and  where  that  law 
ceases  to  operate  and  is  no  longer  obligatory,  the  corporation  can 
have  no  existence.  It  must  dwell  in  the  place  of  its  creation  and 
cannot  migrate  to  another  sovereignty." 

The  cases  of  McCall  v.  The  Byram  Manufacturing  Co.,  6  Conn. 
Rep.  428,  and  of  Copp  v.  Lamb,  3  Fairf.  314,  are  relied  upon  as 
deciding  that  corporations  whose  charters  were  granted  by  one 
state  could  hold  meetings,  pass  votes  and  exercise  powers  in  another 
state. 

The  question  presented  in  the  former  case  was  whether  the  sec- 
retary of  a  corporation  was  legally  appointed  by  the  directors  of  a 
meeting  held  by  them  in  the  city  of  New  York.  The  charter  had 
been  granted  by  the  state  of  Connecticut.  The  decision  was  in  the 
affirmative. 
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The  directors  of  a  corporation  are  not  a  corporate  body,  are,  ' 
when  acting  as  a  board,  but  a  board  of  officers  or  agents,  and  they 
may  exercise  their  powers  as  agents  beyond  the  bounds  where  the 
corporation  exists.  It  did,  indeed,  appear  in  that  case  that  all  the 
meetings  of  the  stockholders  and  of  the  directors  were  holden  in 
the  city  of  New  York,  but  the  capacity  of  the  stockholders  to  act 
there  does  not  appear  to  have  been  examined  or  discussed. 

In  the  case  of  Copp  v.  Lamb  the  court  did  not  enter  upon  an 
examination  of  the  question  whether  the  proprietors  of  common 
and  undivided  lands  had,  by  virtue  of  an  act  passed  by  the  common- 
wealth of  Massachusetts,  power  to  organize  and  act  as  a  corpora- 
tion in  another  state.    *    *    * 

That  clause  in  the  charter  of  the  Bluehill  Granite  Company  which 
authorizes  two  persons  named  to  call  the  first  meeting  of  the  com- 
pany at  such  time  and  place  as  they  may  think  proper  cannot  re- 
ceive such  a  construction  as  would  authorize  them  to  call  the  meet- 
ing at  a  place  without  the  limits  of  this  state.  Legislative  bodies 
do  not  usually  in  their  acts  of  legislation  use  language  to  limit 
their  operation,  but  use  general  language,  and  the  limitation  is  im- 
plied and  inferred  from  the  extent  of  the  legislative  power.  The 
language  used  in  that  charter  does  not  require  any  other  construc- 
tion or  authorize  the  conclusion  that  it  was  the  intention  to  author- 
ize that  meeting  to  be  held  without  the  limits  of  the  sover- 
eignty.    *     *     ♦ 

Whether  the  statute  provisions  of  this  state  and  the  intention  of 
the  legislative  power,  or  the  general  rules  of  law  respecting  corpo- 
rations, be  examined,  the  conclusion  must  be  the  same,  that  this 
corporation  could  hold  no  meeting  for  the  election  of  its  officers  or 
for  the  regulation  of  its  affairs  without  the  limits  of  this  state. 
That  all  such  meetings  and  proceedings  were  without  right  or  au- 
thority and  wholly  void. 

If  there  were  no  directors  de  jure,  were  there  any  de  facto  having 
authorit}^  to  convey  the  estate  of  the  corporation?    *     *     * 

So  when  a  corporation  has  held  certain  persons  out  to  the  public 
as  its  directors  or  officers,  those  dealing  with  them  as  such  and  ig- 
norant of  their  want  of  legal  power  will  be  entitled  to  consider 
their  acts  as  binding  upon  the  corporation.  And  when  there  has 
been  an  informal  or  irregular  exercise  of  an  existing  power  of 
election,  the  officers  so  elected,  until  removed,  are  regarded  as 
officers  de  facto,  and  their  acts  are  obligatory  upon  the  corporation. 

But  when  the  corporators  have  no  power  at  all  to  proceed  to  an 
election,  and  when  the  officers  must  be  considered  as  assuming  to 
be  such  without  any  election,  their  acts  cannot  be  binding  upon 
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the  corporation  unless  the  corporation  has  held  them  out  in  the 
manner  before  stated  to  be  its  officers.     *     *     * 
Demandants  nonsuit. 

See  also  Craig  &  Co,  v.  Smith,  163  Mass.  262;  Hillis  v.  Parrish,  14  N.  J. 
Eq.  380 ;  Ormsby  v.  Vermont,  etc.  Co,,  56  N.  Y.  623,  as  to  consolidated  com- 
panies.   Graham  v.  Boston,  etc.  Ry,  Co.,  118  U.  S.  161. —  Ed. 


(b)     Power  of  the  Majority. 

Lauman  v.  The  Lebanon  Valley  Railroad  Co, 

30  Pennsylvania  State  Reports  42  (1858). 

In  equity.     Motion  for  special  injunction. 

Lowrie,  Ch.  J.  The  Lebanon  Valley  Railroad  Co.  proposes  to 
enter  into  a  contract  of  consolidation  with  the  Philadelphia  and 
Reading  Railroad  Co.,  and  an  act  of  Assembly,  passed  last  year, 
authorizes  them  to  do  so;  but  George  M.  Lauman,  one  of  their 
stockholders,  objects  to  the  proceeding.  He  has  brought  his  suit 
against  the  proper  party,  alleging  the  appropriate  facts,  and  prays 
for  an  injunction  to  arrest  the  execution  of  the  intention,  and  for 
such  other  and  further  relief  as  is  proper  for  his  case. 

No  one  will  deny  that,  without  the  authority  of  the  legislature, 
neither  of  these  companies  has  power  to  enter  into  such  a  con- 
tract; for,  as  corporations,  their  powers  are  strictly  limited  to  the 
province  marked  out  for  them  in  their  charters. 

No  one  will  deny  that,  as  private  corporations,  either  of  these 
companies  may  abandon  its  charter,  and  dissolve  itself,  except  so 
far  as  its  creditors  may  have  a  right  to  object,  and  so  far  as  its 
public  duties,  as  conservators  of  a  highway,  may  tend  to  limit  its 
powers  in  this  respect;  and  that  the  legislature  may,  at  pleasure, 
release  it  from  the  limitation,  and  allow  a  transfer  of  its  duties  to 
other  hands. 

No  one  will  deny  that  an  association  of  individiials  becomes  a 
corporation,  when,  by  authority  of  law,  it  acquires  a  name  by 
which  its  legal  identity  can  be  preserved  through  all  the  changes 
of  membership,  business,  constitution,  and  sphere  of  action  which 
it  may  undergo,  and  which  may  entirely  destroy  its  actual  identity. 
Such  a  name  is  essential  to  corporate  existence,  and  when  it  is 
given  up,  the  corporation  ceases  to  exist. 

Bearing  in  mind  these  propositions,  let  us  inquire  what  will  be 
the  effects  of  this  consolidation  of  these  two  companies,  as  author- 
ized and  proposed. 
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1.  The  Reading  company  will  extend  its  chartered  rights,  privi- 
leges and  duties  from  Reading  to  Harrisburg,  while  still  preserving 
its  name,  and  therefore  its  legal  though  not  its  actual  identity. 

2.  The  Lebanon  company,  that  is,  all  its  members,  will  pass 
into  the  Reading  company,  and  become  members  thereof,  and  all 
their  corporate  privileges  and  property  will  become  vested  therein, 
and,  by  authority  of  law,  all  the  liabilities  of  the  former  company 
will  become  chargeable  against  the  latter. 

3.  By  such  an  act  the  Lebanon  company  loses  its  actual  identity, 
abandons  its  name,  and  therefore  its  legal  identity  and  its  corpo- 
rate existence,  and  can  no  longer  claim  any  legal  recognition. 
This  is  called  a  merger  of  the  Lebanon  corporation  into  the  other ; 
but  such  a  merger  is  a  dissolution,  destroying  the  actual  identity  of 
both,  while  the  legal  identity  of  one  of  them  is  preserved  —  as 
where  a  life  estate  is  merged  in  a  fee  simple,  one  being  destroyed 
and  the  other  enlarged  by  the  operation. 

Now,  if  a  legal  majority  of  the  Lebanon  company  ag^ee  to  all 
this,  what  can  a  single  stockholder  have  to  say  against  it  ? 

He  cannot  object  that  the  supposed  contract  between  the  govern- 
ment and  his  corporation,  involved  in  the  grant  of  its  charter,  is 
violated;  for  both  the  government  and  the  corporators  are  assent- 
ing to  this  change  of  its  terms. 

He  cannot  object  that  his  company  is  committing  a  breach  of 
its  public  duties,  by  going  beyond  its  chartered  privileges,  and  by 
abandoning  its  functions  as  sole  conservators  of  its  highway;  for 
the  legislature  have  allowed  this.  And  the  public  claims  on  its 
permanence  and  identity  being  remitted,  he  cannot  object  to  his 
company  dissolving  itself.  A  denial  of  this  power  would  be  fruit- 
less, for  the  company  could  forfeit  its  charter  any  day,  or  evade 
the  prohibition  in  numerous  ways,  one  of  the  most  efficient  of 
which  would  be  by  a  sale  of  the  materials  of  its  business  and  sus- 
pension of  operations,  for  government  would  be  incompetent  to 
keep  it  in  operation. 

•  If  the  principle  of  the  association  is  violated  by  a  majority  of 
its  members,  by  a  departure  from  its  original  purposes,  or  by  a 
refusal  or  voluntarily  produced  inability  to  proceed,  any  stock- 
holder may  treat  such  a  matter  as  equivalent  to  a  dissolution,  at 
least  as  regards  him,  and  for  such  a  case  the  law  provides  a  means 
of  securing  to  him-  his  share  of  the  property,  or  its  value. 

It  is  of  the  nature  of  his  contract  with  his  associates,  by  which, 
under  legislative  authority,  they  constituted  themselves  into  a  cor- 
poration that  it  is  dissoluble,  and  that,  on  a  dissolution,  the  rights 
and  property,  or  their  legal  equivalents,  shall  be  distributed  among 
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the  members,  and  therefore  the  act  of  dissolution  does- not  violate 
the  contract  of  association. 

Then,  what  valid  objection  can  a  dissenting  stockholder  of  a 
private  corporation  have  to  such  an  arrangement  as  the  one  now 
proposed  ? 

He  may  object  that  it  is  a  violation  of  the  contract  of  associa- 
tion by  which  he  and  his  associates  agreed  to  become  one  corpo- 
rate company  for  a  given  purpose;  that  he  united  in  the  associa- 
tion for  one  purpose,  then  agreed  on,  and  now  the  majority  are 
diverting  their  capital  to  a  different  purpose.  This  is  a  violation 
of  chartered  contracts;  not  the  supposed  one  between  the  govern- 
ment and  the  corporators,  but  the  one  between  the  corporators 
themselves. 

He  may  object  that  his  co-corporators  have  no  power  to  make 
a  new  contract  for  him,  and  thereby  constitute  him  a  member  of 
a  new  and  different  corporation ;  for  it  is  of  the  very  nature  of  a 
contract  relation  that  it  can  be  instituted  only  by  the  real  parties 
to  it,  unless  it  be  a  mere  constructive  contract,  which  is  only  a 
convenent  form  or  fiction  of  law,  invented  to  enforce  a  corre- 
sponding legal  duty. 

He  may  object  that  even  the  legislature  cannot  authorize  this, 
for  by  doing  so,  they  would  authorize  the  destruction  of  one  pri- 
vate contract,  and  the  compulsory  creation  of  another  in  its  stead, 
and  would  take  away  the  remedy  by  due  course  of  law,  which  the 
dissenting  stockholder  is  entitled  to,  because  of  the  departure  or 
diversion  of  the  association  from  its  agreed  purposes;  and  would, 
besides  this,  change  the  essential  nature  of  contracts,  which  even 
legislative  power  cannot  do,  and  much  less  legislative  authority. 

He  may  object  that,  though  in  corporate  action,  after  the  corpo- 
ration is  constituted,  and  its  province  defined,  the  details  of  its 
business  and  the  making  of  its  contracts  must  necessarily  be  under 
the  control  of  a  majority;  yet  it  is  of  the  nature  of  things  that, 
in  the  act  of  constituting  the  corporation,  and  of  taking  stock, 
each  man  must  act  for  himself,  and  therefore  that  he  cannot,  by 
a  vote  of  a  corporate  majority  of  the  Lebanon  company,  and 
against  his  consent,  be  constituted  a  member  of  the  Reading  com- 
pany. 

But  what  follows?  Can  one  member  of  a  corporation  hold  all 
his  fellow-members,  with  their  investments,  to  an  unprofitable  and 
impracticable  enterprise,  and  prevent  them  from  embarking  in 
another  that  is  more  hopeful?  No;  their  power  of  dissolution  will 
relieve  them  from  such  an  objection,  and  without  it  one  member 
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of  a  corporation  would,  under  some  circumstances,  have  an  almost 
absolute  power  over  the  investments  of  all  the  others. 

Can  he  object  that  the  majority  who  are  going  into  the  Reading 
company  are  going  to  take  all  the  property  with  them? 

Let  us  notice  that  this  property  is  a  railroad,  with  its  appurte- 
nances, and  that  it  is  an  indivisible  unit.  Therefore,  on  a  disso- 
lution, however  brought  about,  the  only  means  of  distributing  the 
joint  property  is  to  sell  it  and  distribute  the  proceeds,  or  to  allow 
one  or  more  of  the  members  to  take  it  on  paying  to  the  others  the 
value  of  their  several  shares,  just  as  interests  in  indivisible  real 
estate,  and  in  ships,  are  divided  when  the  owners  can  no  longer 
agree  to  hold  together. 

But  does  it  violate  the  private  right  of  a  dissenting  stockholder, 
when  the  others,  by  a  corporate  act,  unite  in  selling  out  all  the 
property  of  the  corporation?  In  relation  to  ordinary  private 
corporations  for  mere  private  purposes,  it  will  not  be  pretended 
that  it  does,  even  when  such  a  sale  is  equivalent  to  a  dissolution 
of  the  corporation,  as  when  a  manufacturing  corporation  sells  out 
its  establishment,  and  refuses  to  resume  operations.  And  rail- 
road companies  go  this  far  frequently  in  the  effectiveness  of  their 
act,  where,  with  the  consent  of  the  legislature,  they  mortgage  all 
their  property ;  for  a  mortgage  involves  a  power  of  sale. 

But  here,  the  thing  or  consideration  for  which  this  sale  is  to  be 
made  is  shares  of  stock  in  the  Reading  company,  to  be  delivered 
to  each  member  according  to  the  number  of  shares  now  owned  by 
him  in  the  Lebanon  company. 

Now,  it  is  plain  enough  that  a  dissenting  member  cannot  thus 
be  forced  into  a  new  corporation,  and  that  his  property  in  the 
corporation  cannot  be  taken  from  him  and  the  stock  of  another 
imposed  upon  him  by  way  of  compensation,  by  the  act  either  of 
the  legislature  or  of  his  co-corporators,  or  of  both  combined.  It 
no  doubt  seemed  clear  to  the  legislature  that  such  an  arrangement 
would  be  advantageous  to  all  the  stockholders,  and  therefore  they 
did  not  think  of  providing  for  the  event  of  a  dissent  by  any  one 
of  them.  We  cannot  presume  that  the  legislature  intended  to  assume 
or  exercise  any  unconstittrtonal  power  over  private  contracts, 
but  only  that,  supposing  that  they  were  granting  a  valuable  privi- 
lege, they  omitted  to  make  provision  for  those  who  should  refuse 
to  accept  it.  They  did  not  decide  that  the  new  stock  was  equiva- 
lent to  the  old,  and  should  be  taken  as  a  compensation  for  it,  but 
merely  acted  on  the  supposition  that  it  would  be  accepted  as  equal. 

The  efficiency  of  the  objection  to  the  proceeding  is  founded,  not 
so  much  on  the  want  of  authority  in  government  to  divest  one 
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title  and  substitute  another,  as  upon  the  mode  of  doing  it  The 
Constitution  requires  that  it  shall  be  done  only  by  due  course  of 
law,  before  the  judicial  tribunals,  and  on  hearing  of  the  parties; 
and  in  that  way  it  is  often  done.  In  the  partition  of  interests  in 
real  estate,  ships,  mercantile  and  manufacturing  establishments, 
courts  always  proceed  by  divesting  titles  and  interests  of  one  kind, 
and  substituting  others.  And  this  arises  from  the  necessity  of 
such  cases.  It  is  an  inherent  quality  of  all  associated  interests  that 
they  may  be  converted  into  separate  interests ;  and  if  it  were  not 
so,  such  interests  would  often  be  worthless  to  some  owners,  be- 
cause of  disagreements  among  them  which  the  law  could  not  cor- 
rect, and  the  disorders  of  such  associations  would  be  an  incurable 
evil. 

Does  a  private  corporation  exceed  its  powers  when  it  sells  out 
the  property  that  is  essential  to  its  active  existence? 

There  is  no  excessive  exercise  of  power  where  no  right  is  vio- 
lated; and  therefore  we  must  examine  if  any  right  is  violated  by 
such  an  act.  And  this  refers  us  to  the  legal  relations  of  the  corpo- 
ration to  others  in  respect  of  its  property.  It  can  have  no  relations 
limiting  its  powers  in  this  respect,  except  to  the  grantors  of  its 
land,  to  the  public,  and  to  its  own  members.  Such  an  act  does 
not,  in  the  present  case,  violate  the  terms  on  which  the  corporation 
holds  its  land;  and  therefore  no  rights  of  grantors  are  violated. 
The  state  consents  to  the  sale,  and  therefore  no  public  right  is 
violated. 

If  there  is  anytliing  in  the  relation  existing  between  the  corpo- 
ration and  its  members  that  prevents  the  sale,  then  a  more  serious 
difficulty  is  presented;  for  if  there  is,  it  must  be  a  part  of  the 
contract  of  association,  and  cannot  be  changed  by  the  legislature. 
But  is  there?  The  charter  shows  the  terms  of  the  contract,  and 
in  it  we  discover  no  provision  of  the  kind.  Can  we  regard  it  as 
implied  or  involved  in  the  nature  of  such  a  contract?  We  do  not 
think  so;  for  property  in  itself  is  essentially  alienable,  and  the 
right  of  alienation  is  essential  to  complete  ownership ;  and  to  re- 
gard corporate  property  as  inalienable  is  contrary  to  the  spirit  ot 
all  mortmain  laws.  But  such  a  sale  may  lay  the  ground  for  a  dis- 
solution. Suppose  it  does :  this  is  no  valid  impediment  to  it,  for 
a  dissolution  is  not  prohibited. 

If,  then,  this  corporation  may  sell  or  exchange  all  its  propert}-, 
why  may  it  not  exchange  it  for  stock  in  the  Reading  company, 
and  divide  that  among  its  members? 

This  is  only  another  mode  of  presenting  a  question  already 
answered ;  but  it  arises  very  naturally  in  this  form,  and  may  very 
well  be  answered  as  put. 
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The  contract  of  consolidation  is  an  act  of  dissolution  in  form 
and  substance  of  the  Lebanon  company,  and  the  corporation  can- 
not, in  the  act  of  dissolution,  dispose  of  the  rights  of  its  members. 
The  act  of  dissolution,  like  the  act  of  association,  is  not  a  cor- 
porate act,  but  an  act  of  the  members  of  the  corporation.  They 
may  commit  to  their  officers  the  business  of  effecting  it  in  all  its 
details,  but  they  are  not  required  to  do  so  by  the  terms  of  their 
association,  and  in  effecting  such  a  purpose  the  officers  would  be 
rather  trustees  of  the  members  than  corporate  functionaries.  Then 
it  follows,  quite  obviously,  that  no  corporate  act  can  settle  the 
terms  of  dissolution,  or  distribute  the  effects  among  the  members, 
and  that  this  company  cannot  decide  what  the  plaintiff  shall  take 
for  his  interest. 

The  act  of  dissolution  works  a  change  in  the  form  of  the  inter- 
ests of  its  members  by  destroying  the  stock  and  substituting  the 
thing  which  the  stock  represented  —  that  is,  a  legal  interest  in  the 
property,  and  leaves  the  members  to  such  a  division  of  this.  But 
this  property  is  indivisible,  and  therefore  we  see  no  objection  to 
the  act  of  the  legislature  so  far  as  it  allows  the  majority  to  dispose 
of  it  in  the  way  proposed,  except  that  under  the  Constitution  they 
cannot  be  allowed  to  divest  or  embarrass  the  plaintiff's  interest 
therein  without  first  giving  security  therefor.  The  act  of  transfer 
and  dissolution  is  one.  If  carried  into  effect,  it  destroys  his*  stock. 
Before  it  is  done  he  must  be  secured,  and  we  must  grant  the  in- 
junction asked  for,  to  stand  until  this  is  done. 

Let  the  injunction  be  issued  on  the  plaintiff's  giving  security  to 
the  amount  of  $1,000  to  the  defendants;  and  let  it  be  dissolved 
on  tlie  defendants  giving  security  to  the  plaintiff,  in  double  the 
market  value  of  his  stock,  to  pay  for  said  stock  when  its  value 
shall  be  ascertained. 


Bradford  M.  C.  Durfee  v.  Old  Colony  and  Fall  River  Rail- 
road Co.  and  Others. 

Reported  in  5  Allen  (Mass.)  230  (1862). 

The  case  was  heard  upon  the  bill,  answer  and  demurrers,  be- 
fore the  chief  justice,  and  reserved  for  the  determination  of  the 
whole  court. 

Bigelow,  Ch.  J.    *    *    * 

The  case  for  the  plaintiff  mainly  rests  on  the  single  proposition 
of  law,  that  a  corporation  established  by  the  legislature  of  this 
commonwealth,  by  acts  which,  under  St.  1830,  c.  81,  are  subject 
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to  alteration,  amendment  or  repeal,  at  the  pleasure  of  the  l^s- 
lature,  cannot  engage  in  any  new  enterprise  or  enter  upon  any 
new  undertaking,  in  addition  to  that  contemplated  by  and  embraced 
in  the  original  charter  of  the  company,  against  the  consent  of  any 
one  of  its  stockholders,  although  such  new  enterprise  or  under- 
taking is  of  the  same  kind  with  that  for  which  the  corporation 
was  originally  established,  and  is  authorized,  sancticmed  and 
adopted  by  an  express  legislative  grant,  and  by  a  vote  of  the 
majority  of  the  stockholders  duly  ascertained  according  to  law. 

In  endeavoring  to  ascertain  whether  this  proposition  can  be  sup- 
ported on  sound  legal  principles,  it  does  not  seem  to  us  to  be 
necessary  to  enter  upon  any  extended  discussion  of  the  extent  of 
the  right  reserved  by  the  general  laws  to  the  legislature  to  modify 
or  repeal  the  charters  of  corporations  without  or  against  their  con- 
sent. No  question  arises  here  between  the  legislature  and  the 
corporation.  The  latter  have- assented,  in  the  mode  provided  by 
law,  to  the  change  in  their  rights,  powers  and  duties  which  have 
been  created  by  the  act  set  forth  in  the  bill,  and  have  thereby 
accepted  the  modifications  of  their  original  contract  with  the  com- 
monwealth which  result  from  the  new  provisions  of  law  which 
they  have  thus  adopted  and  sanctioned.  Nor  are  we  called  on  to 
determine  the  effect  which  such  a  legislative  act  would  have  upon  a 
previously  existing  executory  contract  entered  into  with  the  corpo- 
ration; as,  for  instance,  an  agreement  to  subscribe  for  stock  and 
to  become  a  member  of  a  corporate  body,  created  or  to  be  estab- 
lished for  certain  distinct  and  designated  objects.  No  such  ques- 
tion arises  in  the  present  case.  The  plaintiff  had  no  executory 
agreement  with  the  defendants  at  the  time  the  act  in  question  was 
passed  by  the  legislature,  or  when  it  was  approved  and  accepted 
by  a  legal  vote  of  the  corporation.  He  was  then  the  absolute 
owner  of  shares,  and  as  such  was  a  constituent  member  of  the 
body  corporate,  clothed  with  all  the  rights  and  privileges  and  sub- 
ject to  all  the  duties  and  obligations  of  a  stockholder.  These, 
therefore,  constituted  the  extent  and  the  measure  of  his  responsi- 
bility to  the  corporation,  and  of  their  liabihty  and  legal  obligations 
to  him.  In  this  view,  the  gist  of  the  present  inquiry  seems  to  us 
to  embrace  a  much  narrower  range  than  that  which  was  taken  in 
the  very  elaborate  and  extended  argument  submitted  by  the  learned 
counsel  for  the  plaintiff.  It  appears  to  us  that  when  we  shall  have 
ascertained  and  defined  with  precision  and  accuracy  the  nature  of 
the  contract  which  subsists,  under  the  statutes  of  this  common- 
wealth, between  a  corporation  and  one  of  its  members,  solely  by 
virtue  of  his  being  a  proprietor  of  shares  in  the  capital  stock,  we 
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shall  have  gone  very  far  toward  a  final  adjudication  of  the  rights 
of  the  respective  parties,  so  far  as  they  are  involved  in  the  present 
controversy. 

We  suppose  it  may  be  stated  as  an  indisputable  proposition,  that 
every  person  who  becomes  a  member  of  a  corporation  aggregate 
by  purchasing  and  holding  shares  agrees  by  necessary  implication 
that  he  will  be  bound  by  all  acts  and  proceedings,  within  the  scope 
of  the  powers  and  authority  conferred  by  the  charter,  which  shall 
be  adopted  or  sanctioned  by  a  vote  of  the  majority  of  the  corpo- 
ration, duly  taken  and  ascertained  according  to  law.  This  is  the 
unavoidable  result  of  the  fundamental  principle  that  the  majority 
of  the  stockholders  can  regulate  and  control  the  lawful  exercise 
of  the  powers  conferred  on  a  corporation  by  its  charter.  A  holder 
of  shares  in  an  incorporated  body,  so  far  as  his  individual  rights 
and  interests  may  be  involved  in  the  -doings  of  the  corporation, 
acting  within  the  legitimate  sphere  of  its  corporate  power,  has  no 
other  legal  control  over  them  than  that  which  he  can  exercise  by 
his  single  vote  in  the  meetings  of  the  company.  To  this  extent, 
he  has  parted  with  his  personal  right  or  privilege  to  regulate  the 
disposition  of  that  portion  of  his  property  which  he  has  invested 
in  the  capital  stock  oS  the  corporation,  and  surrendered  it  to  the 
will  of  a  majority  of  his  fellow  corporators.  The  jus  disponendi  is 
vested  in  them  so  long  as  they  keep  within  the  line  of  the  general 
purpose  and  object  for  which  the  corporation  was  established, 
although  their  action  may  be  against  the  will  of  a  minority,  how- 
ever large.  It  cannot,  therefore,  be  justly  said  that  the  contract, 
express  or  implied,  between  the  corporation  and  •  the  stockholders 
is  infringed  or  impaired  by  any  act  or  proceeding  of  the  former 
which  is  authorized  by  a  majority,  and  which  comes  within  the 
terms  of  the  original  statute  creating  and  establishing  their  fran- 
chise, and  conferring  on  them  capacity  to  exercise  control  over  the 
rights  and  property  of  their  members.  On  the  contrary,  the  fair 
and  reasonable  implication  resulting  from  the  legal  relation  of  the 
stockholder  and  the  corporation  is,  that  the  majority  may  do  any 
act  either  coming  within  the  scope  of  the  corporate  authority, 
or  which  is  consistent  with  the  terms  and  conditions  of  the  original 
charter,  without  and  even  against  the  consent  of  an  individual 
member. 

Such  being  the  nature  of  the  contract  which  subsists  between 
the  corporation  and  each  of  its  members,  we  have  only  to  inquire. 
In  the  present  case,  whether  it  has  been  in  any  respect  violated  by 
the  present  defendants.  The  answer  to  this  inquiry  will  be  found 
in  the  interpretation  which  is  put  on  that  clause  of  the  general  law? 
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of  this  commonwealth  already  cited,  by  which  a  right  is  reserved 
to  the  legislature  to  amend,  alter  or  repeal  any  act  of  incorporation 
which  has  been  established  by  its  authority  since  the  enactment 
of  that  provision  in  St.  1830.  Whatever  may  be  the  extent  of  the 
authority  which  is  thereby  retained  by  the  legislature  to  modify 
or  change  the  charters  of  corporations  without  or  against  their 
consent,  there  would  seem  to  be  no  reason  to  doubt  that,  with  the 
concurrence  of  the  corporation  manifested  in  the  mode  pointed 
out  by  law,  the  legislature  may  make  any  alteration  in  or  addition 
to  the  power  and  authority  conferred  by  the  original  act  of  in- 
corporation, and  not  foreign  to  the  purposes  and  objects  for  which 
it  was  enacted,  and  which  it  was  designed  to  accomplish,  which 
may  seem  to  be  expedient  and  necessary.  No  breach  of  contract 
would  be  thereby  occasioned.  Such  action  would  be  in  precise 
accordance  with  the  terms  on  which  the  grant  of  the  franchise 
was  made.  In  creating  a  corporation,  no  contract  is  made  by  the 
legislature  with  the  individual  members  or  stockholders,  any  fur- 
ther than  they  are  represented  by  the  artificial  body  which  the 
act  of  incorporation  calls  into  being.  They  have  no  other  rights 
except  those  which  exist  or  grow  out  of  the  constitution  of  the 
body  corporate  of  which  they  are  members.  To  this  only  can  we 
look,  in  order  to  ascertain  whether  there  has  been  any  breach 
of  contract  or  violation  of  chartered  rights.  It  constitutes,  of 
itself,  the  contract  by  which  the  rights  of  all  parties  are  to  be 
governed.  When,  therefore,  it  is  expressly  provided  between  the 
legislature  on  the  one  hand  and  the  corporation  on  the  other,  as 
part  of  the  original  contract  of  incorporation,  that  the  former  may 
change  or  modify  or  abrogate  it  or  any  portion  of  it,  it  cannot  be 
said  that  any  contract  is  broken  or  infringed  when  the  power  thus 
reserved  is  exercised  with  the  consent  of  the  artificial  body  of 
whose  original  creation  and  existence  such  reservation  formed 
an  essential  part.  The  stockholder  cannot  say  that  he  became  a 
member  of  the  corporation  on  the  faith  of  an  agreement  made  by 
the  legislature  with  the  corporation,  that  the  original  act  of  in- 
corporation should  undergo  no  change  except  with  his  assent. 
Such  a  position  might  be  asserted  with  more  plausibility,  if  there 
was  an  absence  of  a  clause  in  the  original  act  of  incorporation 
providing  for  an  alteration  in  its  terms.  In  such  a  case  it  might 
perhaps  be  maintained  that  there  was  a  strong  implication  that 
the  charter  should  remain  inviolate,  and  that  the  holders  of  shares 
invested  their  property  in  the  corporation  relying  upon  a  contract 
entered  into  between  it  and  the  legislature  that  the  provisions 
of  the  act  creating  it  should  remain  unchanged.    But  it  is  difficult 
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to  see  how  such  a  construction  can  be  put  on  a  contract  which 
contains  an  express  stipulation  that  it  shall  be  subject  to  amend- 
ment and  alteration.  If  it  be  asked  by  whom  such  amendment 
or  alteration  is  to  be  made,  the  answer  is  obvious;  by  the  parties 
to  the  contract,  the  legislature  on  the  one  hand  and  the  corpora- 
tion on  the  other;  the  former  expressing  its  intention  by  means 
of  a  legislative  act,  and  the  latter  assenting  thereto  by  a  vote  of 
the  majority  of  the  stockholders,  according  to  the  provisions  of 
its  charter.  It  is  nothing  more  than  the  ordinary  case  of  a  stipu- 
lation that  one  of  the  parties  to  a  contract  may  vary  its  terms  with 
the  assent  of  the  other  contracting  party.  In  such  case,  all  per- 
sons claiming  derivative  rights  or  interests  under  the  original 
contract  with  notice  of  its  terms,  would  be  bound  by  the  amend- 
ment or  alteration  to  which  the  parties  should  agree.  Take  an 
illustration  similar  to  one  put  by  the  learned  counsel  for  the  de- 
fendants. Suppose  a  copartnership  or  joint-stock  company,  con- 
sisting of  shipowners,  to  be  formed  for  a  specific  purpose,  to  carry 
on,  for  instance,  a  series  of  voyages  to  India,  with  a  proviso  that 
at  any  time,  by  mutual  assent  of  the  parties,  the  terms  of  the  origi- 
nal agreement  might  be  modified  or  changed,  it  being  also  stipu- 
lated that  owners  of  merchandise  might  share  in  the  contemplated 
enterprise  by  sending  goods  to  the  ports  or  places  to  which  the 
ships  might  be  sent  in  pursuance  of  the  agreement.  Can  there  be 
any  doubt  that  under  such  a  contract  the  shipper  of  goods  would 
be  bound  by  any  alteration  in  its  terms  to  which  the  original  par- 
ties should  agree,  and  that  if,  in  pursuance  of  such  alteration,  the 
destination  of  their  vessels  should  be  afterward  changed  by  the 
owners,  so  that  voyages  to  China  were  substituted  instead  of  to 
India,  this  change  in  the  terms  of  the  agreement  would  constitute 
no  breach  of  contract  toward  the  shippers  of  goods?  If  it  be  not 
so,  then  it  would  follow  that  a  sub-contractor  would  not  be  bound 
by  a  stipulation  in  the  principal  contract  under  which  he  under- 
took to  act,  and  of  which  he  had  due  notice.  It  is  a  mistake,  there- 
fore, to  say  that  the  contract  of  a  stockholder  with  a  corporation 
established  under  our  statutes  binds  the  latter  to  undertake  no  new 
enterprise  and  engage  in  no  business  or  operation  other  than  that 
contemplated  by  the  original  charter.  This  interpretation  puts 
aside  the  express  provision  authorizing  an  amendment  or  altera- 
tion of  the  act  of  incorporation,  and  gives  it  no  effect  as  against  a 
stockholder  without  his  assent,  although  he  bought  his  stock  or 
subscribed  for  his  shares  subject  to  the  legal  effect  of  such  a  stipu- 
lation. The  infirmity  of  the  argument  in  behalf  of  the  plaintiff  is, 
that  it  admits  that  an  amendment  may  be  legal  and  valid  as  to 
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the  corporation,  if  they  assent  to  it  by  a  vote  of  the  majority, 
while  at  the  same  time  it  sets  it  aside  as  against  the  stockholder 
who  refuses  to  sanction  it,  on  the  ground  that  as  to  him  it  is 
illegal  and  void.  But  we  cannot  see  how  the  amendment  can  be 
said  to  be  legal  and  illegal  uno  et  eodem  flatu.  If  it  is  valid  as  to  the 
corporation,  for  the  reason  that  they  have  accepted  and  approved 
it  according  to  the  provisions  of  their  charter,  it  would  seem  that 
it  must  also  be  binding  on  the  stockholder,  who  has  agreed  that 
his  rights  and  interests  in  the  corporation  shall  be  regulated  and 
controlled  by  a  vote  of  a  majority,  acting  in  conformity  to  the  orig- 
inal constitution  of  the  corporation,  and  within  the  scope  of  its 
corporate  powers.  The  real  contract  into  which  the  stockholder 
enters  with  the  corporation  is,  that  he  agrees  to  become  a  member 
of  an  artificial  body  which  is  created  and  has  its  existence  by 
virtue  of  a  contract  with  the  legislature,  which  may  be  amended  or 
changed  with  the  consent  of  the  company,  ascertained  and  de- 
clared in  the  mode  pointed  out  by  law.  Having,  by  virtue  of  the 
relation  which  subsists  between  himself  and  the  corporation  as  a 
holder  of  shares,  assented  to  the  terms  of  the  original  act  of  in- 
corporation, he  cannot  be  heard  to  say  that  he  will  not  be  bound 
by  a  vote  of  the  majority  of  the  stockholders  accepting  an  amend- 
ment or  alterations  of  the  charter  made  in  pursuance  of  an  express 
authority  reserved  to  the  legislature,  and  which  by  such  accept- 
ance has  become  binding  on  the  corporation.  Such  we  under- 
stand to  be  the  result  of  the  adjudicated  cases.  In  Crease  v.  Bab- 
cock,  23  Pick.  342,  it  was  expressly  decided  that  corporators,  by 
accepting  a  charter,  directly  .agree  to  adopt  the  provisions  reserv- 
ing to  the  legislature  the  right  to  amend,  alter  or  repeal  the  act 
of  incorporation  as  a  constituent  part  of  their  contract:  and  it  has 
often  been  decided,  under  similar  provisions  in  the  statutes  of 
other  states,  that  amendments  or  changes,  either  abridging  the 
corporate  authority  or  enlarging  and  extending  it  so  as  to  embrace 
new  enterprises  and  to  incur  additional  burdens  and  liabilities, 
when  duly  adopted  by  the  corporation,  are  valid  and  binding  on 
a  dissenting  minority,  as  well  as  on  those  corporators  by  whose 
votes  the  amending  act  has  been  accepted  and  approved.  Buffalo, 
etc.,  Railroad  v.  Dudley,  4  Kernan,  336,  348,  354.  Northern  RaO- 
road  V.  Miller,  10  Barb.  282.  Meadozv  Dam  Co,  v.  Gray,  30 
Maine,  547.  Oldtoum,  etc.,  Railroad  v.  Veasie,  39  Maine,  580. 
Banet  v.  Alton,  etc..  Railroad,  13  Illinois,  504. 

It  was  urged,  as  a  grave  objection  against  the  doctrine  above 
stated,  that  it  puts  'the  minority  of  the  stockholders  of  a  corpora- 
tion entirely  within  the  control  of  the  legislature  and  a  majority 
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of  the  stockholders,  and  that  there  would  be  no  limit  or  restraint 
placed  on  the  exercise  of  the  power,  so  that  corporations  might  be 
diverted  to  purposes  and  objects  wholly  foreign  to  those  for  which 
they  were  originally  established,  and  stockholders  might  be  made 
to  participate  against  their  will  in  undertakings  which  they  never 
contemplated  and  which  they  deemed  inexpedient  or  ruinous.  If 
this  be  so,  it  is  a  consequence  of  which  no  stockholder  can  reason- 
ably complain,  because  it  is  a  result  which  flows  from  the  contract 
into  which  he  has  voluntarily  entered.  But  we  are  not  prepared 
to  admit  the  soundness  of  the  objection.  A  restraint  or  limit  on 
the  power  of  the  legislature  to  alter  or  amend  a  charter,  even  with 
the  consent  of  the  corporation,  may  perhaps  be  found  in  the  doc- 
trine recognized  in  some  of  the  English  cases,  that  the  enlarge- 
ment of  corporate  powers  shall  not  be  extended  so  as  to  authorize 
enterprises  or  operations  different  in  their  nature  and  kind  from 
those  comprehended  within  the  terms  of  the  original  charter,  but 
shall  be  confined  to  purposes  and  objects  ejusdem  generis  with 
those  for  which  the  corporation  was  primarily  granted.  See  Ware 
V.  Grand  Junction  Water  Works,  2  Russ  &  Mylne,  470;  Ffooks  v. 
Southwestern  Railway,  i  Sm.  &  Gif.  142.  But  however  this  may 
be,  no  such  question  arises  in  the  present  case,  inasmuch  as  the 
additional  acts,  the  validity  of  which  is  called  into  controversy  by 
the  plaintiff,  do  not  empower  the  defendants  to  engage  in  any  under- 
taking essentially  different  in  kind  from  that  which  was  embraced 
in  the  original  acts  by  which  their  corporate  existence  under  their 
present  name  was  authorized  and  established. 

So  far  as  any  argument  'against  the  right  of  the  legislature  to 
amend  or  alter  the  charters  of  corporations  under  our  statutes 
is  drawn  from  the  peril  to  which  it  exposes  the  property  and  in- 
terests of  dissenting  minorities  of  stockholders,  we  cannot  deem 
it  of  any  practical  weight  or  importance.  The  good  faith  of  the 
legislature  and  the  self-interest  of  the  majority  will  ordinarily  be 
a  sufficient  protection  against  any  wanton  or  oppressive  use  of 
their  power.  Against  any  dishonest  or  fraudulent  abuses  of  it, 
a  sufficient  remedy  can  always  be  had  in  the  courts  of  justice. 

It  may  be  well  to  add,  in  order  to  avoid  misapprehension,  that 
we  do  not  intend  to  say  that  the  legislature  have  any  power  to 
change  or  modify  an  act  of  incorporation  in  such  a  way  as  to  affect 
in  a  material  particular  a  contract  which  they  have  entered  into 
with  a  third  person.  Such  an  exercise  of  legislative  power  would 
be  unconstitutional  and  invalid,  because  it  would  impair  the  ob- 
ligation of  a  contract.  It  was  so  decided  by 'this  couft  in  Hamil- 
ton Ins.  Co,  V.  Hobart,  2  Gray,  547,  where  it  was  held  that  an 
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act  of  the  legislature  was  void  which  made  a  new  party  to  an 
executory  contract  of  insurance  without  the  assent  of  the  assured. 
All  that  we  mean  to  determine  is,  that  the  obligation  of  the  con- 
tract which  subsists  between  the  corporation  and  a  stockholder, 
by  virtue  of  his  being  a  proprietor  of  shares  in  the  corporate  stock, 
is  not  impaired  by  an  act  of  the  legislature  which  amends  and 
alters  the  charter  and  authorizes  the  corporation  to  undertake  new 
and  additional  enterprises  of  a  nature  similar  to  those  embraced 
within  the  original  grant  of  power,  if  such  act  is  accepted  by  a 
majority  of  the  stockholders  in  the  mode  provided  by  law.  *  *  * 
Bill  dismissed. 


Orr,  etc.,  v.  Bracken  County,  etc. 

8i  Kentucky  Reports  593   (1884). 

Pryor,  J.,  delivered  the  opinion  of  the  court. 

This  proceeding  is  for  a  writ  of  mandamus  to  compel  the  officer? 
of  a  turnpike  company,  leading  from  Augusta  to  Brook\nlle,  in 
Bracken  county,  to  hold  an  election  for  officers  of  the  corporation 
and  to  direct  the  manner  in  which  the  vote  is  to  be  taken,  and 
also  to  prohibit  those  who  are  now  claiming  to  be  the  officers  of 
the  road  from  controlling  it. 

Under  the  original  act  of  incorporation  the  company  elected  it^ 
president,  treasurer,  and  ten  directors,  and  in  voting  the  stock- 
holders were  not  entitled  to  a  vote  for  each  share  of  stock,  but 
the  vote  was  so  regulated  as  not  to  give  the  largest  stockholler  the 
right  to  elect.  In  May,  1880,  the  charter  was  amended,  by  which 
the  number  of  directors  was  reduced  to  six  and  each  stockholder 
allowed  a  vote  for  every  share  of  stock.  After  this  amendment 
the  board  of  directors  ordered  an  election  to  be  held  at  the  usual 
time,  and  appointed  inspectors  to  conduct  it.  The  poll  was  opened, 
but  no  vote  taken,  for  the  reason  that  some  claimed  the  right  to 
vote  as  provided  by  the  amendment  of  May,  1880,  and  others  that 
the  vote  should  be  taken  as  provided  by  the  original  charter,  and 
with  this  difference  of  opinion  the  result  was  that  no  election  of 
officers  was  had,  and  those  in  office  continued  to  hold  over. 

We  are  not  disposed  to  adjudge  that  the  chancellor  was  without 
power  to  require  an  election  upon  the  presentation  of  a  proper 
case,  regardless  of  the  act  of  March  3,  1876.  Gen.  Stats.  959- 
In  cases  of  public  corporations  mandamus  will  lie  to  compel  elec- 
tion of  officers,  and  it  is  said  in  Angell  &  Ames  on  Corporation^, 
loth  ed.,  708 :  "  We  see  no  reason  why  the  same  remedy  should 
not   lie  against   a   private   corporation,   aggregate,   to  enforce  an 
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obedience  to  the  charter  if  they  neglect  or  refuse  to  elect  their 
proper  officers."  These  three  stockholders,  or  those  claiming  that 
the  election  should  be  held  under  and  in  accordance  with  the  act 
of  May,  1880,  are  properly  in  a  court  of  equity. 

The  action  was  submitted  by  the  plaintiffs  (appellees)  at  the 
answering  term,  and  on  the  condition  that  the  statements  of  the 
answer  were  to  be  taken  as  true  with  reference  to  the  election, 
and  under  the  practice,  all  the  statements  affecting  the  question 
at  issue  are  to  be  regarded  as  true  where  the  defendant  filing  his 
answer  at  the  proper  time  is  objecting  to  the  admission.  It  is 
alleged  in  the  answer,  and  must  be  taken  as  true,  that  the  act  of 
May,  1880,  was  not  procured  by  the  board  of  directors  nor  by  the 
stockholders  of  said  company,  or  by  a  majority  of  them  or  either 
of  them,  and  was  never  ratified  by  the  company,  but  on  the  con- 
trary, by  a  vote,  the  directors  refused  to  accept  the  amendment 
and  not  more  than  one  or  two  of  the  stockholders  knew  of  the 
act  until  after  the  legislature  adjourned.  The  amendment  of  1880 
reduces  the  number  of  directors  from  ten  to  six,  and  by  giving  to 
the  stockholders  a  vote  for  each  share  of  stock  increases  the  power 
of  the  larger  stockholders  to  such  an  extent  as  virtually  dis- 
franchises the  small  stockholders,  and  deprive  them  of  the  right 
to  be  heard  as  under  the  original  grant. 

From  this  amendment  seems  to  have  originated  all  the  trouble, 
and  with  a  road  well  managed,  and  paying  dividends  as  but  few 
turnpikes  do  in  the  state,  the  entire  plan  of  organization  is  changed 
for  the  purpose  of  giving  others  control  of  the  corporate  property. 
It  is  not  pretended  that  the  legislative  power,  if  it  exists,  was 
exercised  for  the  public  good;  but,  on  the  contrary,  if  the  answer 
is  true,  and  its  statement  must  be  so  regarded  on  the  hearing, 
neither  the  legislature  nor  the  stockholders  who  were  interested 
were  consulted  with  reference  to  the  public  interests,  and  the  only 
question  presented  here  is  whether  one  or  two  out  of  a  number 
of  stockholders  will,  without  notice,  be  allowed  to  induce  such 
legislation  with  reference  to  such  a  charter  as  will  sacrifice  both 
public  and  private  interests.  Regardless  of  the  constitutional  ques- 
tion involved,  we  have  no  hesitation  in  determining  that  the  officers 
of  the  corporation  acted  properly  in  refusing  to  receive  the  votes 
as  permitted  by  the  amendment,  and  should  have  conducted  the 
election  as  they  proposed  to  do  under  the  provisions  of  the  original 
charter. 

The  acceptance  of  such  an  amendment  by  the  corporation  should 
not  be  dispensed  with  solely  to  gratify  the  desire  or  advance  the 
interests  of  those  who  obtained  it  without  the  consent  of  the 
corporate  body. 
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The  right  to  amend"  the  charter  may  be  expressly  reserved,  but 
that  right  does  not  confer  the  power  of  taking  from  the  corpo- 
rators the  control  of  the  corporate  property,  or  to  change  the 
object  of  the  charter  by  taking  from  those  having  a  right  to  select 
their  officers  under  the  charter,  that  right,  and  placing  it  in  the 
hands  of  those  whose  stock,  by  reason  of  the  increased  power 
conferred  by  the  amendment,  are  enabled  to  control  the  corpo- 
ration. The  right  was  not  asked  by  the  corporation,  but  granted 
by  the  legislature  at  the  instance  of  a  few  stockholders  without 
the  consent  or  knowledge  of  the  others.  Conceding  the  right  of 
the  legislature  to  make  the  amendment,  the  corporation  declined 
to  accept  it,  and  therefore  the  order  entered  below  requiring  an 
election  must  be  reversed  and  cause  remanded,  with  directions  to 
set  aside  the  order,  and  for  further  proceedings.  The  questions 
involved  have  been  considered  upon  the  statements  of  the  answer 
alone,  and  an  acceptance  of  the  amendment  may  be  shown,  or  that 
it  was  obtained  at  the  instance  of  the  corporation. 

Judgment  reversed,  and  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 


(c)  Validity  and  Effect  of  By-laws. 
The  People  v.  The  Chicago  Live  Stock  Exchange.* 

170  Illinois  Reports  556  (1897). 

The  defendant  company  at  a  corporate  meeting  enacted  a  by-law 
which  in  effect  ( i )  prohibited  its  members  from  employing  solicitors 
who  were  not  members  of  the  Exchange;  (2)  limited  the  number  of 
solicitors  which  might  be  employed  by  the  members  in  certain  states, 
and  (3)  declared  that  after  the  enactment  of  the  by-law  no  solicitor 
was  to  be  allowed  a  commission,  but  must  be  paid  a  fixed  salan*. 
It  was  claimed  that  the  by-law  was  a  restriction  on  freedom  of 
trade  and  business,  and  as  such  invalid,  and  the  petition  asked  for 
leave  to  file  information  in  the  nature  of  quo  warranto  against  the 
defendant  company.  Petition  denied  and  the  by-law  declared  valid 
by  the  lower  courts,  and  appeal  taken  thereon. 

Phillips,  C.  J.  *  *  *  The  common  law  refused  to  recog- 
nize restrictions  upon  trade  and  business  among  the  citizens  of  a 
common  country.  Under  this  rule  of  the  common  law  the  right 
of  the  laborer  to  dispose  of  his  skill  and  industry,  and  to  contract 
in  reference  to  the  same  with  whom  he  pleased  and  at  such  con- 

*  Facts  condensed. 
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tract  rates  as  might  be  agreed  on,  was  recognized  and  not  allowed 
to  be  trammeled  with  restrictions  which  interfered  with  individual 
action  and  liberty.  Combinations  and  associations  of  men  have 
no  right  to  place  restrictions  upon  the  right  of  an  individual  to 
contract  and  engage  in  business,  employing  such  means  and 
agencies  as  are  not  prohibited  by  law.  The  natural  flow  of  trade 
and  commerce  must  be  unrestricted,  and  men  engaged  therein  may 
accelerate  its  current  by  all  means  not  unlawful.  To  this  end 
men  engaged  in  trade  and  commerce  may  advertise,  employ  men 
to  solicit  business  and  offer  rewards  and  inducements  to  secure 
trade  without  violating  the  law  of  the  land,  and  in  so  doing  are 
exercising  a  right  which  is  in  the  interest  of  the  public,  because 
competition  cannot  .be  hostile  to  public  interests.  Efforts  to  pre- 
vent competition  and  to  restrict  individual  efforts  and  freedom  of 
action  in  trade  and  commerce  are  restrictions  hostile  to  the  public 
welfare,  not  consonant  with  the  spirit  of  our  institutions  and  in 
violation  of  law.     *     *     * 

In  Rex  V.  Wardens  of  the  Coopers'  Co.,  7  T.  R.  543,  it  was  held 
that  a  by-law  limiting  the  number  of  apprentices  which  any  mem- 
ber of  the  company  might  take  was  void.  In  the  case  of  Tailors 
of  Ipswich,  II  Coke,  53,  a  corporation  known  as  the  Tailors  of 
Ipswich  enacted  a  by-law  to  prohibit  any  tailor  from  exercising  his 
trade  until  he  had  presented  himself  before  the  corporation  and 
proved  that  he  had  served  seven  years  as  an  apprentice.  This 
by-law  was  held  void,  as  being  in  restraint  of  trade.  See,  also, 
Gunmakers'  Society  v.  Fell,  Willes,  384.  Sustaining  the  same 
propositions  are  Stanton  v.  Allen,  5  Denio,  434;  People  v.  Fisher, 
14  Wend.  9 ;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St: 
173;  People,  ex  r,cL  v.  Medical  Society  of  Erie,  24  Barb.  570. 

A  case  similar  to  that  now  under  consideration  was  before  th^ 
court  of  appeals  of  Kentucky  in  Huston  v.  Reutlinger,  15  S.  W» 
Rep.  857.  There  the  Louisville  Board  of  Underwriters  passed  a 
by-law  which,  among  other  things,  prohibited  local  companies  from- 
employing  more  than  one  solicitor,  and  regulating  the  manner  in 
which  the  salary  of  such  solicitor  was  to  be  paid.  For  a  violation- 
of  this  by-law  the  offending  member  of  the  board  would  forfeitt 
all  rights  as  a  member  of  the  association.  A  local  company  which, 
had  employed  more  than  one  solicitor  sought  to  enjoin  the  en-» 
forcement  of  the  forfeiture  on  the  ground  that  the  association  had 
no  authority  to  control  the  members  in  the  empIo)mient  of 
solicitors,  etc.  A  decree  was  entered  in  accordance  with  the  prayer 
of  the  bill,  which,  on  appeal,  was  affirmed,  the  court  saying:  "The 
majority  of  the  members,  under  the  guise  of  producing  harmony 
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in  this  business  association,  have  taken  from  their  individual  mem- 
bers the  right  to  determine  how  many  men  they  shall  employ  in 
their  private  business,  and  then  only  such  as  the  association  may 
think  fit  for  the  position.  Nor  can  they  employ  a  solicitor  for  a 
less  period  than  six  months,  or  offer  a  solicitor  employment  within 
twelve  months  after  the  solicitor  has  severed  his  connection  with 
any  member ;  are  compelled  to  discharge  those  in  their  employ  if 
they  have  more  than  one;  and,  if  these  by-laws  are  enforced,  have 
placed  their  business  under  the  control  of  the  majority  vote  of  the 
association  —  a  power  the  exercise  of  which  was  not  given  by  the 
fundamental  law  of  the  order,  and  doubtless  not  contemplated 
when  the  association  was  formed.  *  *  ♦  The  common  law 
rule,  recognized  and  adopted  when  business  relations  were  not  so 
multiplied  and  extensive  as  now  and  when  less  necessity  existed 
for  enforcing  it,  condemned  all  such  restrictions  upon  trade  and 
business  intercourse  with  men  as  is  found  to  exist  in  this  case. 
The  right  of  one  to  control  his  own  property  as  he  pleases,  and  to 
employ  those  necessary  to  aid  him  in  his  business  upon  such  terms 
as  may  be  agreed  upon,  when  not  in  violation  of  the  law  of  the 
land,  is  the  rule  of  the  common  law,  and  the  right  of  the  laborer 
to  dispose  of  his  skill  and  industry  to  whom  he  pleases  and  for 
the  price  agreed  on  is  embraced  within  the  same  rule.  In  all 
classes  of  business  the  employer  and  employee  should  be  allowed 
to  contract  with  each  other  unrestrained  by  others  who  may  de- 
mand that  the  one  shall  give  more  or  the  other  receive  less,  and, 
as  a  general  rule,  when  restrictions  are  placed  upon  their  rights 
by  combinations  or  associations  of  men,  they  will  be  regarded  as 
in  violation  of  law,  and  void." 

When  a  corporation  is  created  there  goes  witTi  it  the  power  to 
enact  by-laws  for  its  government  and  guidance  as  well  as  for  the 
guidance  and  government  of  its  members.  This  power  is  neces- 
sary to  enable  a  corporation  to  accomplish  the  purpose  of  its 
creation.  But  by-laws  must  be  reasonable  and  for  a  corporate 
purpose,  and  always  within  charter  limits.  They  must  always  be 
strictly  subordinate  to  the  constitution  and  the  general  law  of  the 
land.  They  must  not  infringe  the  policy  of  the  state  nor  be  hostile 
to  public  welfare.  The  by-law  in  this  case  is  a  restriction  on  free- 
dom of  trade  and  business.  It  trammels  competition  and  prohibits 
an  individual  from  contracting  and  engaging  in  business,  and  from 
using  such  agencies  and  means  he  may  desire  not  hostile  to  general 
law.  It  is  not  required  for  corporate  purposes,  nor  is  it  included 
within  the  purposes   declared  in  the  certificate  of   incorporation. 
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It  is,  therefore,  unlawful,  as  this  corporation  has  no  right  to  exer- 
cise this  power  of  enacting  it  under  its   franchise.     *     *     * 

The  petition     *     *     *     should  have  been  granted. 

Reversed  and  remanded. 


Samuel  Flint  v,  James  Pierce.^ 

99  Massachusetts  Reports  68  (1868). 

A  by-law  of  a  corporation  of  which  the  defendant  was  a  member 
provided  that  "  The  members  of  this  association  pledge  themselves. 
in  their  individual,  as  well  as  collective  capacity,  to  be  responsible 
for  all  moneys  loaned  to  this  association."  Pierce  had  signed  this 
by-law.  In  1862,  the  association  gave  a  note  to  secure  a  loan,  and 
this  is  an  action  against  Pierce  for  a  balance  due  on  the  note. 

Wells,  J.  The  note  upon  which  this  action  is  based  is  the 
contract  of  the  corporation.  The  defendant  is  not  a  party  to  that 
contract;  and  the  plaintiff  does  not  seek,  by  this  suit,  to  charge 
him  upon  any  statute  liability  as  a  stockholder.  Responsibility  for 
the  amount  of  the  note  is  sought  to  be  established  through  a  by- 
law of  the  corporation,  to  which  the  defendant  had  attached  his 
signature.  This  by-law,  with  others,  was  adopted  in  1831.  To 
become  a  member  of  the  association  it  was  requisite  to  subscribe 
the  by-laws.  It  does  not  appear  that  the  defendant's  signature 
was  attached  for  any  other  purpose  than  to  constitute  him  a  mem- 
ber of  the  corporation.  It  does  not  appear,  and  is  not  alleged, 
that  the  plaintiff  lent  his  money  upon  the  faith  or  credit  of  the 
individual  pledge  contained  in  the  by-law ;  nor  that  the  by-law  was 
in  any  manner  made  known  to  him,  or  to  the  public,  as  the  basis 
of  such  credit. 

The  office  of  a  by-law  is  to  regulate  the  conduct  and  define  the 
duties  of  the  members  toward  the  corporation  and  between  them- 
selves. So  far  as  its  provisions  are  in  the  nature  of  contract,  the 
parties  thereto  are  the  members  of  the  association,  as  between 
themselves;  or  the  corporation  upon  the  one  side  and  its  indi- 
vidual members  upon  the  other.  The  right  of  any  third  party, 
stranger  to  the  association,  to  establish  a  legal  claim  through  such 
a  by-law,  must  depend  upon  the  general  principles  applicable  to 
express  contracts,  as  laid  down  in  Mellen  v.  IV  hip  pie,  i  Gray,  317, 
and  the  subsequent  decisions  in  Field  v.  Crawford,  6  Gray,  116, 
and  Doiv  v.  Clark,  7  Gray,  198.     No  action  can  be  maintained  by 
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such  third  party  unless  he  can  bring  his  case  within  some  of  the 
recognized  exceptions  to  that  general  rule.  A  pledge  like  the  one 
in  question,  if  made  for  the  purpose  of  enabling  the  corporation 
to  obtain  a  loan  upon  the  faith  of  it,  and  used  for  that  purpose, 
may  perhaps  give  a  right  of  action  against  the  subscribers  in  favor 
of  a  party  who  has  been  induced  to  advance  money  upon  its  credit. 
This  seems  to  be  implied  strongly  by  the  decision  in  the  case  of 
Trustees  of  Free  Schools  in  Andover  v.  Flint,  13  Met.  543,  inas- 
much as  the  plaintiff  in  that  case  appears  to  have  failed  to  re- 
cover upon  a  similar  claim  merely  for  the  reason  that  the  defend- 
ant had  not  signed  the  by-law.  But  no  such  facts  are  shown  to 
exist  in  the  present  case.  The  plaintiff  not  only  is  no  party  to  the 
contract  contained  in  the  by-law,  but  he  fails  to  show  any  privity 
between  himself  and  the  defendant  in  relation  to  the  subject- 
matter,  or  to  the  consideration,  of  his  demand.  Judgment  must 
be  rendered  accordingly  for  the  defendant. 

In  Pear  sail  v.  W.  U.  Tel.  Co.,  124  N.  Y.  256,  the  plaintiff  was  a  stock 
broker  and  was  also  a  stockholder  in  the  telegraph  company.  He  delivered 
to  the  company  a  telegram  addressed  to  his  firm  directing  the  purchase  of 
certain  shares  of  stock,  which  telegram  was  written  on  the  usual  form  of 
the  company.  Through  a  mistake  of  the  operator  the  message  was  delayed 
several  days  in  its  transmission,  and  in  the  meantime  the  stock  had  risen 
in  value.  Plaintiff  brought  an  action  for  negligence.  Defense,  among  others, 
that  the  plaintiff  was  a  member  of  the  corporation  and  so  chargeable  with 
knowledge  of  and  was  bound  by  the  resolutions,  rules  and  regulation  of 
the  company  requiring  all  messages  to  be  written  on  the  ordinary  blanks  and 
limiting  the  company's  liability,  etc.  Follett,  C.  J.,  on  page  266.  "At  the 
time  this  message  was  received  the  plaintiff  was  one  of  the  defendant's 
shareholders,  and  it  was  offered  to  prove,  in  defense  of  the  action,  that 
the  board  of  directors  had  adopted  a  resolution  that  it  would  not  be  liable 
for  mistakes  or  delays  in  the  transmission  or  delivery  of  tmrepeated  mes- 
sages, and  would  not  be  liable  for  damages  arising  from  delays  in  the 
transmission  or  delivery  of  a  repeated  message  beyond  an  amount  specified; 
and  it  was  insisted  that  he  being  a  shareholder  was  chargeable  with  this 
notice  of  this  resolution.  The  regulations  were  excluded  and  the  defetidam 
excepted.  In  this  there  was  no  error,  for  a  shareholder  in  a  corporation  is 
not  chargeable  with  constructive  notice  of  resolutions  adopted  by  the  board 
of  directors,  or  by  provisions  in  the  by-laws  regulating  the  mode  in  which 
its  business  shall  be  transacted  with  its  customers,  and  the  plaintiff's  rights 
arising  out  of  defendant's  contract  to  transmit  the  message  were  in  no  wise 
limited  by  its  regulations  or  by-laws  not  brought  to  the  plaintiff's  knowl- 
edge." Hill  V.  Manchester,  etc.  Co.,  5  B.  &  Adol.  866;  Rice  v.  Peninsular 
Club,  S2  Mich.  87 ;  Mor.  Corp.,  §§  500,  sooa.—  Ed. 


SECc]  Validity  of  By-Laws  of  Corporation.  761 

George  E.  Matthews  et  al.  v.  Associated  Press  of  the  State  of 

New  York.^ 

136  New  York  Reports  233  (1893). 

This  is  an  action  to  restrain  the  defendant  from  enforcing  a 
penalty  covered  by  a  by-law  of  the  defendant  company.  The  cor- 
poration was  organized  in  1867  and,  some  time  subsequently 
adopted  a  by-law  prohibiting  its  members  from  receiving  or  pub- 
lishing "  the  regular  news  dispatches  of  any  other  news  associa- 
tion, covering  a  like  territory  and  organized  for  a  like  purpose."  A 
suspension  of  all  the  rights  and  privileges  of  the  association  was 
provided  as  a  penalty  for  a  violation  of  this  by-law.  Plaintiff  was 
a  member  of  the  association. 

Peckham,  j.     *     *     * 

The  plaintiffs  upon  the  argument  of  the  appeal  here  have  raised 
two  questions:  i.  Whether  the  by-law  in  fact  prohibits  the  receipt 
and  publication  by  them  of  the  dispatches  of  the  United  Press 
Association;  2.  If  it  do,  whether  it  is  legal  and  enforcible.  As  to 
the  first  question :  I  think  the  by-law  does  in  fact  prohibit  such  re- 
ceipt and  publication,  because  the  United  Press  Association  covers 
a  like  territory  and  is  organized  for  a  like  purpose  with  the  de- 
fendant corporation. 

There  is  no  limit  in  the  charter  or  act  of  incorporation  of  the 
defendant  by  which  it  is  confined  to  any  particular  territory  in  the 
procuring  and  supplying  of  its  members  with  telegraphic  news. 
The  act  leaves  it  entire  freedom  to  obtain  such  supply  from  the 
whole  world.  There  is  no  by-law  which  has  been  called  to  our 
attention  that  imposes  any  limit.  As  there  is  neither  charter  nor 
by-law  which  limits  the  territory  that  the  defendant  corporation 
may  cover  in  the  execution  of  its  object  and  purpose,  so  the  record 
discloses  no  limitation  in  that  territory  arising  from  the  practice  of 
the  corporation.  It  in  truth  obtains,  serves  and  supplies  its  mem- 
bers with  news  from  all  over  the  world.  It  accomplishes  this 
object  in  different  ways;  sometimes  directly  by  means  of  agents 
strictly  so  called,  and  at  other  times  by  means  of  contracts  through 
or  with  other  news  agencies  which  themselves  directly  employ 
agents  for  the  collection  of  news.  In  this  way  the  defendant  cor- 
poration secures  news  from  all  over  the  world  and  supplies  it  to 
its  members. 

The  fact  that  the  defendant  appoints  and  engages  agents  in  the 
strict  sense  of  the  term  only  within  and  for  the  state  of  New  York 
is  not  conclusive  proof  that  its  territory  for  collecting  news  is 
limited   to   that   state.     The   record   shows  that   it   performs   the 
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purpose  of  its  incorporation,  not  alone  by  obtaining  news  from  these 
so-called  agents,  but  that  by  virtue  of  contracts  entered  into  by  it 
with  other  associations,  it  contracts  to  and  does  receive  from  them 
the  news  which  they  collect  from  the  principal  portions  of  the 
civilized  world,  and  in  thus  contracting  for  the  supply  of,  and  the 
receiving  such  news,  the  association  or  associations,  with  which 
such  contracts  are  made,  are  thereby  and  for  that  purpose,  and  to 
that  extent  constituted  the  agents  of  the  defendant  corporation. 
In  that  way  it  is  covering  a  vast  territory  and  it  is  thereby  fulfilling 
the  object  of  its  incorporation  —  the  procuring  and  supplying  its 
members  with  telegraphic  news. 

Through  its  own  agents  and  by  virtue  of  its  contracts  with  other 
press  associations  the  defendant  corporation  achieves  the  collection 
and  supplying  of  news  to  its  members,  which  has  been  collected 
from  substantially  the  same  territory  over  which  the  United  Press 
Association  has  collected  its  news.  It  is  plain  that  the  result  is 
that  both  associations  cover  the  same  territory. 

I  also  think  it  plain  that  the  United  Press  Association  is  organ- 
ized for  a  like  purpose  with  the  defendant  corporation. 

The  plaintiffs  controvert  this  view  on  the  ground,  as  they  allege, 
that  the  United  Press  is  organized  for  a  more  extended  purpose, 
and  this  alleged  fact  is  based  upon  the  further  allegation  that  tix' 
United  Press  has  agencies  for  the  direct  collection  of  news  for  it 
from  various  parts  of  the  world,  outside  as  well  as  inside  the  state 
of  New  York,  while  the  defendant  corporation  only  has  agents  for 
the  collection  of  its  news  within  the  state  of  New  York,  and  all  its 
other  news  comes  to  it  through  contracts  with  news  or  press  asso- 
ciations, or  other  agencies,  and  is  thus  delivered  to  the  defendant 
corporation.  In  this  view  of  the  two  associations  I  see  no  differ- 
ence of  purpose. 

Both  are  securing  news  from  all  parts  of  the  world  and  such  is 
the  object  of  both.  One  secures  its  object  by  directly  appointing  or 
employing  so-called  agents,  while  the  other  secures  its  object  by 
direct  agencies  in  some  casfes  of  limited  territorial  area  and  in  other 
cases  by  contracts  with  other  press  or  news  agencies  covering  a 
large  territory.  The  purpose  of  each  is  the  same  and  the  result  tn 
each  case  is  the  same.  Each  supplies  the  news  to  its  members 
and  each  has  obtained  it  from  a  territory  bounded  only  by  civiliza- 
tion itself.  The  fact  that  plaintiffs  by  using  the  United  Press  Asso- 
ciation are  thereby  enabled  to  publish  different  and  more  full  and 
complete  telegraphic  news  does  not  alter  the  other  fact  that  the 
two  associations  are  organized  as  stated  for  the  same  purpose  and 
that  they  cover  the  same  territory. 
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2.  As  to  the  second  question:  I  think  the  by-law  is  valid  and 
enforcible. 

The  plaintiffs  allege  that  it  is  beyond  the  power  of  the  associa- 
tion to  enact ;  that  it  is  unreasonable  and  oppressive ;  that  it  tends 
and  was  expressly  intended  to  restrain  trade  and  competition  and 
to  create  a  monopoly;  that  it  is  an  unlawful  interference  with 
vested  property  rights  and  impairs  a  member's  right  to  contract; 
that  it  creates  a  restriction  upon  the  liberty  of  the  press. 

None  of  these  objections  strikes  us  as  having  force.  The  first 
ground  taken,  that  it  is  beyond  the  power  of  the  company  to  pass 
such  a  by-law,  depends  for  its  correctness  upon  the  conclusions 
arrived  at  respecting  the  validity  of  the  other  grounds.  If  the  by- 
law be  unreasonable  or  oppressive,  or  if  it  tend  improperly  to 
restrain  trade  and  thereby  to  create  a  monopoly,  or  if  it  be  an  un- 
lawful interference  with  a  member's  right  to  contract,  or  if  it 
restrict  the  liberty  of  the  press,  in  all  or  any  of  these  cases  the  by- 
law would  be  beyond  the  power  of  the  company  to  adopt  or  pass 
and  it  would  be  illegal.  The  assertion  in  the  morning  papers  that 
the  by-law  tends  and  was  intended  to  restrain  trade  does  not  in  any 
way  affect  the  question.  The  court  must  itself  construe  the  by-law 
and  must  decide  as  to  its  tendency,  while  the  intention  with  which 
it  was  passed  by  those  voting  for  it  is  entirely  immaterial  upon 
this  aspect  of  the  case.     *     *     * 

So  that  when  we  agree  that  a  by-law  which  is  in  restraint  of 
trade  is  void,  we  are  still  brought  back  to  the  question  what  is  a 
restraint  of  trade  in  the  modern  definition  of  that  term?  The 
authority  to  make  by-laws  must  also  be  limited  by  scope  and  pur- 
pose of  the  association.  I  think  this  by-law  is  thus  limited  and  that 
it  is  not  in  restraint  of  trade  as  the  courts  now  interpret  that 
phrase.  Some  of  the  grounds  showing  the  reasonableness  of  the 
by-law  are  well  and  clearly  set  forth  in  the  opinion  delivered  by  the 
learned  judge  of  the  General  Term. 

Here  are  a  number  of  persons  who  are  owners  of  or  interested 
in  various  newspapers  in  the  state  outside  of  the  city  of  New 
York. 

They  enter  into  business  relations  with  each  other,  to  a  certain 
extent,  through  the  form  of  an  organization  known  as  a  corpora- 
tion, and  for  the  purpose,  among  others,  of  collecting  and  supply- 
ing themselves  with  telegraphic  news. 

The  greater  the  number  belonging  to  the  organization  the  larger 
will  be  its  income  and  the  greater  amount  it  will  be  able  to  spend 
for  making  the  collection  of  news  and  the  more  efficient  and  valuable 
such  collection  will  be.     To  suppress  competition  in  such  chosen 
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field  among  themselves  and  to  thus  enhance  the  value  of  the  prop- 
erty and  the  conveniences  arising  from  the  extended  use  of  the 
means  and  opportunities  of  the  association,  it  would  seem  most  ap- 
propriate to  provide  that  the  members  of  such  association  should 
not  take  news  from  any  other.  The  division  of  the  business  among 
two  or  more  associations  tends  directly  toward  the  making  of  the 
membership  in  each  less  valuable  than  it  otherwise  would  be,  and 
the  membership  being  less  valuable  the  association  itself  would  tend 
to  decrease  in  members  and  to  grow  less  efficient  in  service  and  less 
capable  of  fulfilling  promptly  one  of  the  great  objects  of  its  exist- 
ence, the  procuring  and  supplying  of  news  to  its  members.  Thus 
a  by-law  of  the  nature  complained  of  would  have  a  tendency  to 
strengthen  the  association  and  to  render  it  more  capable  of  filling  the 
duty  it  was  incorporated  to  perform.  A  business  partnership  could 
provide  that  none  of  its  members  should  attend  to  any  business 
other  than  that  of  the  partnership,  and  that  each  partner  who  came 
in  must  agree  not  to  do  any  other  business,  and  must  give  up  all 
such  business  as  he  had  theretofore  done.  Such  an  agreement 
would  not  be  in  restraint  of  trade,  although  its  direct  effect  might 
be  to  restrain  to  some  extent  the  trade  which  had  been  done. 

It  seems  to  me  this  by-law  is  a  natural  and  reasonable  restraint 
upon  the  members  of  the  association,  appropriately  regulating  their 
conduct  as  members  thereof  with  respect  to  the  business  which  the 
association  was  specially  organized  and  incorporated  to  transact. 
Its  success  must  greatly  depend  upon  the  number  of  its  members 
and  that  in  its  turn  must  depend  upon  the  efficiency,  reliability  and 
promptness  with  which  it  collects  and  distributes  its  news. 

This  by-law,  I  think,  plainly  tends  to  aid  the  association  in  the 
accomplishment  of  this  object.  *  *  *  The  ground  that  the  by- 
law interferes  with  a  vested  interest  in  property  does  not  appear  by 
these  papers. 

If  the  by-law  were  passed  before  any  member  of  the  association 
had  become  a  member  of  the  United  Press  Association,  then  clearly 
there  would  be  no  interference  with  vested  rights  of  property  in 
the  latter  association.  The  papers  do  show  that  the  by-law  was  not 
passed  until  subsequent  to  the  time  when  the  United  Press  Associa- 
tion came  into  existence,  but  they  do  not  show  that  at  the  time  of 
its  passage  either  or  any  of  the  plaintiffs  had  become  members  of 
the  United  Press  Association. 

We  do  not,  therefore,  intend  to  decide  in  this  case  as  it  now 
stands  that  one  who  had  already  and  legally  become  a  member  of 
the  United  Press  Association  before  the  passage  of  the  by-law 
in  question,  could  thereby  be  unfavorably  affected  in  the  assertion 
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of  his  right  of  membership  in  the  United  Press  Association,  or 
placed  in  the  position  of  availing  himself  of  its  privileges  at  the 
risk  of  suspension  or  expulsion  from  the  association  adopting  the 
by-law. 

A  by-law  which  disturbs  a  vested  right  may  not  be  valid,  Kent  v. 
Quicksilver  Mining  Co,,  78  N.  Y.  159,  182,  183;  i  Morawetz  on 
Corp.  §  496.  And  although  a  corporation  may  have  the  power  to 
adopt  by-laws,  yet  one  of  its  members  who  acts  upon  a  subject  not 
touched  by  any  by-law,  might  perhaps  claim  that  a  subsequent  by- 
law upon  the  subject,  which  if  valid  as  to  him,  would  practically 
render  valueless  a  portion  of  his  property,  should  not  as  to  him  be 
so  treated  or  regarded.     See  also  Wynehamer  v.  People,  13  N.  Y. 

378. 

We  do  not  decide  this  proposition  for  the  reason  that  it  is  not 

before  us. 

The  grounds  in  opposition  to  the  by-law,  which  have  been  dis- 
cussed, .we  think  are  unavailing,  and  the  orders  of  the  General 
Term  reversing  the  orders  refusing  to  dissolve  the  injunction  should 
be  affirmed,  with  costs. 

All  concur. 

Orders  affirmed. 


Ashley  Wire  Company,  et  al.,  v.  The  Illinois  Steel 

Company.^ 

164  Illinois  Reports  149  (1896). 

Action  to  foreclose  a  mortgage  made  by  the  Ashley  Co.,  by 
C  H.  Carpenter,  its  president,  under  the  corporate  seal  and  at- 
tested by  the  secretary,  and  given  to  secure  a  promissory  note. 

Plea,  that  the  mortgage  was  not  binding  upon  the  company  be- 
cause its  officers  acted  without  lawful  authoritv  in  the  execution  of 
it.  To  support  their  claim,  the  defendants  offered  evidence  of  the 
by-laws  providing  that  the  business  of  the  company  should  be 
managed  by  a  board  of  seven  directors,  etc. ;  that  stated  regular 
meetings  of  the  board  should  be  held ;  that  notice  of  these  meet- 
ings should  be  in  writing. 

The  annual  meeting  of  stockholders  was  helH  on  July  13,  1893, 
at  which  certain  directors  were  elected,  and  immediately  there- 
after a  meeting  of  the  new  board  was  held  and  officers  elected, 
and  a  committee  appointed  to  confer  with  \ht  plaintiff  and  arrange 

*  Facts  condensed. 
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for  an  adjustment  of  the  account  due  the  plaintiff.  The  board 
adjourned  subject  to  the  call  of  the  president.  A  meeting  was 
called  by  the  president  for  July  19th,  by  a  notice  signed  by  the 
secretary  by  order  of  the  president,  and  at  this  meeting  the  ad- 
justment recommended  took  place,  which  resulted  in  the  note  and 
mortgage  being  given.  It  is  alleged  that  the  meeting  of  July  19th 
was  illegal  in  that  the  notice  should  have  specified  the  particular 
business  to  be  done;  that  the  president  affixed  the  secretary's 
name ;  that  the  notice  was  not  received  by  one  of  the  directors  and 
that  the  meeting  could  not  be  held  in  Chicago,  but  only  at  the  office 
of  the  corporation  in  Joliet. 

Cartwright,  J.  *  *  *  But  if  tHe  alleged  defenses  as  here 
made  are  proper  to  be  considered,  the  first  question  that  arises  is 
whether  complainant  can  be  affected  by  a  failure  of  the  corpo- 
rate agents  to  observe  the  rules  and  regulations  enacted  for  the 
internal  management  of  the  corporate  affairs.  When  the  mortgage 
was  made  the  records  of  the  corporation  showed  that  power  to  make 
it  had  been  conferred  by  the  governing  body  of  the  corporation  hav- 
ing the  management  of  its  corporate  affairs.  The  indebtedness  was 
created  in  the  ordinary  course  of  business,  by  the  purchase  of  wire 
rods,  from  which  the  corporation  manufactured  its  product.  It  was 
due  and  unpaid,  and  complainant  dealt  in  good  faith,  without  notice 
of  any  irregularity. 

Defendants'  claim  is,  that  the  security  so  taken  is  invalidated  if 
they  are  able  to  show  that  the  signature  of  the  secretary  to  tlie 
notices  was  made  with  a  rubber  stamp  held  by  the  hand  of  tlie 
president,  or  that  the  notice  mailed  to  Hagar  in  ample  time,  under 
a  presumiption  that  he  received  it,  was  not  in  fact  received.  There 
are  cases  where  it  has  been  held  essential  to  the  validity  of  an 
instrument  that  the  meeting  at  which  it  was  authorized  was  called 
in  accordance  with  the  rules  governing  the  relations  between  the 
corporation  and  its  agents,  but  they  have  never  been  recognized 
as  affecting  strangers  to  the  corporation  in  this  state.  The  rules 
laid  down  in  such  cases  originated  when  the  relations  of  corpo- 
rations to  the  general  business  of  the  country  were  widely  different 
from  what  they  now  are.  Not  many  years  ago  corporations  were 
few  in  numbers,  and  organized  for  the  execution  of  enterprises 
beyond  the  scope  of  such  capital  as  could  be  aggregated  in  a 
partnership.  Such  concerns  were  naturally  ponderous  and  moved 
with  much  formality  in  the  execution  of  their  business.  Their 
relations  to  the  public  generally  were  very  limited.  But  now  the 
every-day  business  of  the  country  is  transacted  by  corporations. 
Every  city  and  village  is  full  of  them,  and  they  have  largely  sup- 
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planted  the  partnership  in  the  store  and  the  shop.  The  necessities 
of  business  require  that  the  public,  dealing  with  their  officers  in 
good  faith  on  the  strength  of  apparent  power,  should  be  pro- 
tected against  such  claims  as  are  here  made.  The  courts  of  this 
state  have  always  protected  third  parties  dealing  in  good  faith  with 
corporations  within  the  general  scope  of  their  powers.  In  Smith 
V.  Smith,  supra,  it  was  held  that  third  parties  dealing  with  a  corpora- 
tion are  not  bound  by  rules  adopted  fon  its  government  or  re- 
quired to  know  the  provisions  of  its  by-laws,  which  are  private 
and  only  accessible  to  the  officers  of  the  corporation,  and  that  a 
deed  not  countersigned  by  the  secretary  was  valid  although  thejby- 
law^s  required  it  to  be  so  countersigned.  In  Union  Mutual  Life 
Ins,  Co.  V.  White,  106  111.  67,  although  the  corporation  in  that  case 
was  a  foreign  one,  the  rule  was  declared  generally  that  rules  and 
by-laws  are  not  open  to  inspection  by  the  public,  and  that  persons 
not  connected  with  the  corporation  are  not  presumed  to  know  what 
they  contain.  We  do  not  think  that  complainant  was  bound  to  know 
what  provisions  or  regulations  had  been  made  by  the  Ashley  Wire 
Co.  for  convening  the  meeting  of  its  agents  or  governing  body,  but 
had  a  right  to  assume  that  they  had  been  complied  with. 

**  However,  an  examination  of  the  objections  shows  them  to  be 
without  merit.  It  certainly  made  no  difference  to  anybody  who 
held  the  rubber  stamp,  and  if  the  secretary  did  not  know  when  it 
was  done,  he  attended  the  meeting,  acted  as  secretary,  recorded 
its  proceedings  and  treated  it  as  regularly  called  and  its  directions 
as  binding  on  him.  He  ratified  the  call,  and  it  affected  nobody, 
in  any  view  of  the  question. 

"  It  was  not  necessary  that  the  notice  should  state  the  business 
to  be  transacted,  both  because  the  meeting  of  July  13th  was  ad- 
journed to  meet  at  the  call  of  the  president,  when  the  committee 
appointed  about  this  business  was  to  report,  and  the  business  to 
be  transacted  was  ordinary  business  of  which  no  statement  was 
required.  It  should  certainly  not  be  regarded  as  extraordinary  busi- 
ness for  a  corporation  to  pay  or  secure  the  payment  of  an  account 
contracted  in  the  ordinary  business  of  the  corporation. 

**  The  evidence  that  notice  of  the  meeting  was  deposited  in  the  post- 
office,  properly  stamped  and  addressed  to  Hager  at  Bay  View,  Mich., 
on  July  15th,  was  prima  facie  proof  that  he  received  it.  Meyer  v. 
Krohn,  114  111.  574;  Young  v.  Clapp,  147  id.  176.  This  was  met 
by  testimony  of  Hager  that  he  had  no  recollection  of  receiving  the 
notice ;  that  he  had  tried  to  rack  his  brains  so  as  to  be  positive 
about  it.  but  was  not  able  to  be  positive,  and  that  be  did  not  think 
that  he  received  it.     The  pre^imption  that  the  letter  was  received 
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is  founded  upon  the  regularity  and  certainty  with  which  the  mail 
is  carried  and  delivered.  When  letters  are  properly  stamped  and 
addressed,  the  uniformity  with  which  they  are  received  is  such 
that  the  failure  to  receive  such  letter  is  a  very  unusual  circum- 
stance, and  we  do  not  think  that  the  presumption  was  overcome 
by  mere  failure  of  Hager  to  recollect,  or  his  impressions  on  the 
subject.  The  by-law  was  silent  as  to  the  manner  in  which  written 
notice  of  a  special  meeting  of  the  board  should  be  served.  If 
it  had  provided  for  notice  by  mail,  it  would  be  immaterial  whether 
Hager  ever  received  the  notice  which  was  properly  sent  in  due 
tiq?e  by  that  method.  It  would  be  unnecessary  to  inquire  whether 
it  was  received  or  not.  But  if  the  notice  was  received  by  Hager 
it  is  equally  immaterial  by  what  means  it  was  conveyed  to  him. 
We  think  that  the  Circuit  Court  was  right  in  finding,  from  the 
evidence,  that  he  did  receive  it,  and  therefore  the  method  em- 
ployed was  of  no  consequence. 

"  The  by-laws  required  that  regular  meetings  of  the  board  of 
directors  should  be  held  at  the  office  of  the  corporation  in  Joliet." 
The  business  done  at  this  meeting  was  an  exercise  of  a  power  of 
the  board,  as  agents  of  the  corporation,  that  might,  in  the  absence 
of  any  prohibition,  be  performed  at  any  place.  Reichwald  v. 
Commercial  Hotel  Co.,  io6  111.  493.  In  enacting  the  by-law  the 
restriction  as  to  place  was  not  applied  to  meetings  generally,  but 
was  limited  to  the  regular  meetings,  and  special  meetings  couH 
be  held  at  any  place  that  would  otherwise  be  lawful.  The  board 
had  several  times  met  in  Chicago  without  question  or  objec- 
tion.    *     *     * 

The  decree  will  be  affirmed. 


(d.)  Directors  and  Officers. 

J.  Alder  Ellis  et  al,  v.  Samuel  D.  Ward,  et  al. 

137  Illinois  Reports  509  (1890). 

Appeal  from  the  Appellate  Court  for  the  first  district;  heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Cook  count)*; 
Bagby,  J.,  presiding. 

Shope,  J.,  delivered  the  opinion  of  the  court.     *     *     * 
It  appears  that  on  May  25,   1877,  the  Auditor  of  Public  Ac- 
counts under  statutory   authority,  began  proceedings   in  the  Cir- 
cuit Court  of  Cook  county  to  enjoin  the  Republic  Life  Insurance 
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Co.,  a  corporation  of  this  State,  from  further  proceeding  with  its 
corporate  business,  in  which  cause  Samuel  D.  Ward  was  ap- 
pointed and  duly  qualified  as  receiver  of  the  estate  of  such  com- 
pany. After  the  receiver  took  possession  of  the  assets  of  the 
company  it  was  developed  that  the  company  was  insolvent,  its 
liabilities  greatly  exceeding  its  assets.  Such  proceedings  were  had 
in  the  cause  that  on  June  22,  1881,  the  company  was  perpetually 
enjoined  and  restrained  from  further  pi:osecuting  its  corporate 
business,  and  the  appointment  of  the  receiver  was  confirmed. 

On  the  24th  of  May,   1882,  the  receiver  exhibited  his  bill  in 
chancery  in  the  Circuit  Court  of  Cook  county  against  John  V. 
Farwell,  J.  Alder  Ellis,  Emerson  W.  Peet,  Samuel  M.  Nickerson, 
George   C.    Clark,   and   John   M.    Butler,    seeking   discovery   and 
praying  a  decree  for  $23,208.33.     The  facts  upon  which  the  al- 
leged liability  of  the  defendants  was  predicated  were  substantially 
these:     The  Republic  Life  Insurance  Co.  was  organized  in  1869, 
under  a  special  charter.     Defendant  Farwell  became  the  president 
of  the  company  in  April,   1870,  and  so  continued  until  June  14, 
1876.    During  this  time  he  held  and  owned  a  large  number  of  the 
shares  of  the  capital  stock  of  the  company,  and  served  the  com- 
pany as  president,  without  salary.      He  did  not,  it  appears,  at  any 
time  demand  compensation  from  the  company  for  his  services  as 
president  nor  did  the  corporation  make  any  provision  for  paying 
or   allowing  him  any  salary  or  compensation   for  such  services. 
The  Republic  Life  Insurance  Co.  appears  to  have  acquired  and 
owned  the  capital  stock  of  another  corporation,  the  National  Life 
Insurance  Co.,  of  which  corporation  defendant  Farwell  was  also 
president,  and  this  stock  was  held  by  Farwell  as  trustee  for  the 
Republic  Life  Insurance  Co.     Farwell  neither  demanded  nor  was 
paid  a  salary  or  other  compensation  for  services  as  president  of 
the  National  nor  did  the  company  prior  to  June  14,  1876,  under- 
take to  make  him  any  payment  or  allowance  therefor. 

On  March  2,  1876,  the  defendant  Farwell  owned  and  held 
1,420  shares  of  the  capital  stock  of  the  Republic.  Prior  thereto 
the  defendants  Ellis,  Peet,  and  Nickerson  had  sought  to  purchase 
the  same  of  Farwell  for  the  obvious  purpose,  as  it  would  seem 
(other  stock  in  the  corporation  having  been  acquired  by  them),  of 
thereby  securing  the  controlling  interest  in  that  corporation.  Re- 
specting the  antecedent  negotiations  the  statements  of  the  parties 
are  conflicting.  On  behalf  of  Ellis  and  his  associates  it  is  said 
that  Farwell  refused  to  sell  his  stock  in  the  Republic  unless  he 
was  paid  a  salary  for  his  past  services  as  president  of  the  two  cor- 
porations, and  that  he  did  agree  to  sell  his  stock  in  the  Republic 
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to  Ellis,  Peet,  and  Nickerson  at  twenty-six  and  one-half  cents  on 
the  dollar  under  the  further  agreement  that  when  tney,  jiliis,  i^eet, 
and  Nickerson,  shoula  get  control  of  the  KepubHc  (and  so  of  tiie 
National)  those  companies  should  vote  him  a  salary  —  tne  Republic 
of  $4,500  a  year  for  the  time  he  had  acted  as  president  01  thai 
company  and  $5,000  a  year  for  the  time  he  had  acted  as  president 
of  both  companies,  to  be  divided  between  the  two  companies 
and  aggregating  some  $30,000  —  and  that  this  arrangement  was 
substantially  carried  out  by  Ellis,  Peet,  and  Nickerson  and  those 
associated  with  them  in  the  directory  of  the  two  companies, 
and  the  money  paid  to  and  received  by  Farwell.  Farwell,  on  the 
other  hand,  denies  this  agreement,  and  while  admitting  that  he 
liad  negotiations  with  Ellis  and  Peet  for  the  purchase  of  his  stock 
in  the  Republic,  and  knew  that  they  were  buying  up  the  stock  of 
that  company  for  the  purpose  of  acquiring  its  control,  and  so  tlie 
control  of  the  National,  insists  that  such  negotiations  with  him 
directly  were  broken  off,  and  that  Peet  had  a  conference  in  Wash- 
ington City  with  Charles  B.  Farwell,  a  brother  of  defendant  Far- 
well,  and  associated  with  him  in  business,  which  resulted  in 
Charles  B.  Farwell  coming  to  Chicago,  and  there,  as  the  represen- 
tative of  defendant  Farwell,  entered  into  negotiations  with  Ellis 
and  Peet,  which  finally  culminated  in  a  written  agreement,  dated 
March  2,  1876.    *     *    * 

It  further  appears  that  on  the  nth  day  of  April,  1876,  John  V. 
Farwell  entered  into  a  written  agreement  with  Ellis  Peet,  and 
Nickerson,  by  the  terms  of  which  (after  reciting  that  C.  B.  Far- 
well  ha4  on  March  2,  1876,  made  an  agreement  with  Ellis,  Peet, 
and  Nickerson,  relating  to  tlie  stock  of  the  Republic  company 
standing  in  the  name  of  John  V.  Farwell,  and  that  to  complete 
that  agreement  J.  V.  Farwell  was  about  to  resign  his  trusts  of  and 
concerning  9,760  shares  of  the  capital  stock  of  the  National  com- 
pany held  by  him  as  trustee)  it  was  mutually  agreed  that  such 
stodc  should  remain  and  be  held  upon  such  trusts  as  then  lawfully 
existed  in  regard  thereto,  until  changed  by  competent  parties,  and 
that  Ellis,  Peet,  and  Nickerson  should  faithfully  apply  the  assets 
and  property  of  said  companies  to  pay  for  and  discharge  the  poli- 
cies and  other  liabilities  of  such  companies. 

The  annual  meeting  of  stockholders  was  held  June  14,  1876, 
and  John  V/Farwell,  (and  others)     *    *    *  were  elected  di- 

rectors of  the  Republic  company,  and  on  the  same  day  the  new- 
board  of  directors  met  and  elected  J.  Alder  Ellis  president,  John 
M.  Butler  vice-president  and  treasurer,  and  Emerson  W.  Peet  secre- 
tary, and  at  the  same  meeting  the  following  directors  were  appointed 
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a  finance  committee.  *  *  *  The  fact  appears  to  be  unques- 
tioned that  after  the  stockholders*  and  directors'  meetings  so  held, 
the  result  of  which  was  the  practical  carrying  out  of  the  agreement 
of  March  2,  1876,  as  respects  the  directory  of  this  corporation, 
John  V.  Farwell  and  C.  B.  Farwell  delivered  to  Ellis,  Peet,  and 
Nickerson  their  resignations  as  directors. 

It  further  appears  that  later  in  the  day,  spoken  of  by  some  of 
the  witnesses  as  in  the  evening  of  June  14,  1876,  the  finance  com- 
mittee so  appointed  held  a  meeting,  attended  by  all  the  members 
of  that  committee,  when  a  resolution  was  passed  authorizing  the 
officers  of  the  Republic  company  to  pay  John  V^.  Farwell  $23,- 
208.33  as  full  compensation  for  his  services  as  president  of  that 
corporation,  and  that  he  be  paid  $5,208.33  as  full  compensation  for 
his  services  as  president  of  the  National  company.  But  there  is 
no  pretense  that  Farwell  was  present  at  such  committee  meeting 
or  had  any  personal  knowledge  of  the  committee's  action.  It  is 
said,  however,  by  Ellis  and  Peet  that  the  action  of  the  committee 
was  in  accordance  with  the  verbal  arrangement  entered  into  be- 
tween John  V.  Farwell  and  Ellis,  Peet,  and  Nickerson  before  the 
making  of  the  written  agreement  of  March  2,  1876,  and  to  that 
extent  formed  the  consideration  for  the  sale  and  transfer  of  Far- 
well's  stock  to  Ellis,  Peet.  and  Nickerson,  and  it  appears  from  the 
testimony  of  Ellis  that  he  consulted  Charles  Hitchcock,  a  promi- 
nent member  of  the  bar,  since  deceased,  and  was  advised  that 
such  payments  could  lawfully  be  made.  But  that  any  such  verbal 
arrangement  existed  or  was  ever  entered  into  is  explicitly  denied 
by  John  V.  Farwell,  he  insisting  that  he  never  at  any  time  agreed 
to  sell  his  stock  for  less  than  the  sum  expressed  in  the  agreement 
of  March  2,  1876  ($66,000),  and  that  he  never  demanded  or  re- 
ceived any  sum  whatever  as  salary  or  compensation  for  services 
rendered  as  president  of  either  corporation. 

As  affecting  the  liability  of  the  appellants  Ellis,  Peet,  and  Nick- 
erson, this  contention  is  unimportant.  If  the  funds  of  the  com- 
pany were  by  them  applied  to  the  discharge  of  their  individual 
indebtedness  to  Farwell,  under  the  contract  of  March  2,  1876, 
there  could  be  no  question  of  their  liability  to  the  company  or  its 
representative,  the  receiver,  for  the  amount  thus  misappropriated 
by  them.  So,  also,  if  after  obtaining  control  of  the  corporation 
they  wrongfully  and  illegally -paid  out  the  funds  of  the  company 
to  Farwell  for  past  services  in  violation  of  their  duty,  they  would 
be  likewise  liable. 

The  doctrine  is  well  settled  in  this  court  that  the  law  will  not 
imply  a  promise  on  the  part  of  a  private  corporation  to  pay  its 
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officers  for  the  performance  of  their  usual  duties.  In  order  that 
such  officers  may  legally  demand  and  recover  for  such  services, 
or  the  corporation  legally  make  allowance  and  payment  therefor, 
it  must  appear  that  a  by-law  or  resolution  had  been  adopted  author- 
izing and  fixing  such  allowance  before  the  services  were  ren- 
dered. American  Central  Ry,  Co.  v.  Miles,  52  111.  174;  Merrick  v. 
Peru  Coal  Co,,  61  id.  472;  Rockford,  Rock  Island  &  St.  Louis 
Railroad  Co,  v.  Sage,  65  id.  328;  Cheeney  v.  La  Fayette,  Bloom- 
ington  &  Mississippi  Ry.  Co.,  68  id.  570,  87  id.  446;  Holder  v. 
La  Fayette,  Bloomington  &  Mississippi  Ry,  Co.  71  id.  106 ;  Gridley 
V.  La  Fayette,  Bloomington  &  Mississippi  Ry.  Co.,  71  id.  200; 
Illinois  Linen  Co.  v.  Hough,,  gi  id.  63.  The  rule  is  analogous  to 
that  governing  trustees  generally,  who  at  common  law  were  not 
entitled  to  compensation,  except  as  there  was  warrant  therefor  in 
the  contract  or  statute  under  which  they  acted. 

It  is  not  pretended  that  either  by  by-law  or  resolution  the 
Republic  Life  Insurance  Co.  fixed  any  compensation  to  be  paid 
its  president  for  the  performance  by  him  of  the  duties  of  that 
office  before  or  during  the  time  John  V.  Farwell  held  that  office, 
and  after  he  ceased  to  hold  such  office  it  was  not  competent  for 
that  corporation  to  vote  and  pay  him  for  his  past  services.  Such 
appropriation  and  expenditure  of  the  money  of  the  corporation 
by  its  then  acting  directors  being  unauthorized  and  illegal,  might 
be  repudiated  by  the  corporation  or  its  representative,  the  receiver, 
and  the  sums  so  wrongfully  and  illegally  expended  recovered  back. 
That  the  acting  directors  of  this  corporation  caused  to  be  withdrawn 
from  its  treasury  and  paid  to  John  V.  Farwell  the  sum  of  $23,208.33 
is  undeniable.  That  this  was  done  by  and  through  the  active  in- 
strumentality of  appellants  Ellis,  Peet  and  Nickerson  is  also  un- 
deniable. That  the  finance  committee  appointed  by  the  board  of 
directors,  of  which  these  three  persons  were  members  and  present 
and  acting,  authorized  such  payment  for  account  of  past  services  as 
president  by  formal  resolution,  is  also  undeniable;  and  if  this  record 
shows  that  this  was  done  with  the  knowledge,  concurrence  and 
assent  of  John  V.  Farwell,  and  that  he  took  this,  money  as  and  for 
salary  for  services  as  president  of  this  corporation  prior  to  the 
passage  of  such  resolution,  his  liability  also  to  the  receiver  of  such 
corporation  in  this  cause  therefor  cannot  be  questioned. 

Following  the  elections  of  June  14,  1876,  the  control  and  man- 
agement of  the  Republic  and  National  Life  Insurance  companies 
passed  into  the  hands  of  Ellis,  Peet  and  Nickerson  and  their  asso- 
ciates, and  apparently  their  first  official  act  after  assuming  such 
control  was  to  pass  a  resolution  the  eflFect  of  which  was  to  with- 
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draw  from  the  coffers  of  those  corporations,  $23,208.33  from  the 
Republic  and  $5,208.33  from  the  National,  of  funds  held  by  them 
in  their  trust  capacity,  as  directors  and  officers  of  such  corpora- 
tions, and  apply  the  same  toward  the  payment  for  the  Farwell 
stocks,  for  their  personal  account  and  benefit  or  in  payment  of 
such  illegal  salary. 

It  is  a  principle  of  general  application,  and  recognized  by  this 
court,  that  the  assets  of  a  corporation  are,  in  equity,  a  trust  fund 
(5*^  Louis  6r  Sandoval  Coal  &  Mining  Co.  v.  Sandoval  Coal  & 
Mining  Co,,  116  111.  170),  and  that  the  directors  of  a  corporation 
are  trustees  and  have  no  power  or  right  to  use  or  appropriate  the 
funds  of  the  corporation,  their  cestui  que  trust  to  themselves,  or  to 
waste,  destroy,  give  away,  or  misapply  them.  Holder  y.  La  Fayette, 
Bloofjtington  &  Mississippi  Ry  Co.,  71  111.,  106;  Cheeney  v.,  La 
Fayette,  Bloomington  &  Mississippi  Ry.  Co.,  68  id.  570;  i  Mora- 
wetz  on  Private  Corp.,  §§  516,  517.  And  it  is  equally  well  settled 
that  no  lapse  of  time  is  a  bar  to  a  direct  or  express  trust  as  between 
the  trustee  and  cestui  que  trust.  Chicago  &  Eastern  Illinois  Rail- 
road Co.  V.  Hay,  119  III.  934;  Wood  on  Limitation  of  Actions,  § 
200,  and  cases  cited  in  note.  If  the  trust  assumed  by  the  directors 
of  a  corporation  in  respect  of  the  corporate  property  under  their 
control  is  to  be  regarded  as  a  direct  trust,  as  contradistinguished 
from  simply  an  implied  trust,  then  it  is  apparent,*  under  the  rule 
announced,  the  statutes  present  no  bar  to  this  proceeding  by  the 
receiver  of  the  corporation.  Ordinarily,  an  express  trust  is  created 
by  a  deed  or  will ;  but  there  are  many  fiduciary  relations  established 
by  law,  and  regulated  by  settled  legal  rules  and  principles,  where 
all  the  elements  of  an  express  trust  exist  and  to  which  the  same 
legal  principles  are  applicable  —  and  such  appears  to  be  the  relation 
established  by  law  between  directors  and  the  corporation.  2  Pome- 
roy's  Eq.,  §  6;  id.  §§  1088-1090,  1094.  And  see,  also,  as  respects 
stockholders,  Hightotver  v.  Thornton,  8  Ga.  486;  Payne  v.  Bullard, 
2.1  Miss.  88;  Curry  v.   Woodward,  53  Ala.  371.     The  Statute  of 

Limitations  therefore  presented  no  bar  to  a  recovery  by  the  receiver. 

*     *     * 

Finding  no  error  in  the  record,  the  judgment  of  the  Appellate 
Court  is  affirmed. 
Judgment  affirmed. 

Magruder,  J.,  took  no  part  in  the  decision  of  this  case. 
ScHOLFiELD,  J.,  dissenting. 
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George  G.  Merrick  v.  The  Peru  Coal  Co. 

6i  Illinois  Reports  472  (1871). 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  Leland,  J., 
presiding. 

Walker,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt,  brought  by  appellant,  in  the  La  Salle 
Circuit  Court,  against  appellee,  at  the  October  Term,  1869.  The 
declaration  contained  several  special  and  the  common  counts. 

There  was  filed  a  plea  of  nil  debet,  payment,  set-off,  and  a  plea 
denying  the  execution  of  the  notes  and  bills  of  exchange  declared 
on,  verified  by  affidavit. 

At  the  June  term,  1871,  a  jury  was  waived  and  the  cause  was 
submitted  to  the  court  for  trial  by  consent  of  the  parties.  After 
hearing  the  evidence,  the  court  found  the  issues  on  all  of  the  pleas 
except  set-off,  which  had  been  withdrawn,  for  the  defendant.  A 
motion  for  a  new  trial  was  entered  by  plaintiff,  but  was  over- 
ruled by  the  court. 

Appellant  introduced,  after  proving  the  signature,  a  note  of  ap- 
pellee, dated  October  2,  1867,  signed  C.  C.  Merrick,  president  of 
the  company,  payable  in  six  months,  for  $3,290,  payable  to  the 
Michigan  Car  Co.,  and  indorsed  to  appellant  by  the  payee;  also  a 
note  of  appellee- dated  the  7th  of  October,  1868,  for  $2,239.43,  pay- 
able at  sixty  days  to  the  Ohio  Falls  Car  and  Locomotive  Co., 
signed  by  Geo.  G.  Merrick,  president.  A  note  of  the  same  kind, 
same  amount  and  date,  payable  ninety  days  after  date,  with  assign- 
ments and  a  receipt  of  payment  of  both  of  these  notes  by  appel- 
lant; also  two  drafts  drawn  by  C.  C.  Merrick,  president,  in  favor 
of  the  Michigan  Car  Co.,  one  dated  July  i,  1867,  for  $4,920,  and 
the  other  dated  January  4,  1868,  for  $5,166,  both  assigned  in  blank 
by  the  payee. 

Appellant  testified  that  he  took  up  the  notes  to  the  Ohio  Falls 
Car  Co.,  each  for  $2,239.43,  with  his  own  private  funds,  one  De- 
cember 10,  1868,  and  the  other  January  9,  1869;  that  he  took  up 
the  two  drafts  in  the  same  manner,  also  other  items  of  account 
atnounting  in  the  aggregate  to  $30,580.84,  after  deducting  all 
credits;  that  these  sums  were  advanced  from  his  own  moneys,  and 
the  same  were  paid  either  to  or  for  and  on  account  of  the  com- 
pany, with  the  knowledge  and  approbation  of  the  president 
thereof;  that  in  December,  1868,  and  January,  1869,  the  company 
purchased  cars,  and  its  paper  was  given  therefor,  which  had 
matured,  and  the  company  having  no  funds,  and  appellant  bein? 
the  president,  took  up  the  paper  with  his  own  means,  and  caused 
the  amount  to  be  entered  to  his  credit  on  the  books  of  the  company. 
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Appellant  further  produced  vouchers  for  the  items  of  his  ac- 
count, and  swore  to  their  correctness;  and  appellee's  counsel  says 
that  it  was  not  denied,  so  far  as  he  remembers,  that  appellant  had 
made  most  of  the  payments  and  performed  most  of  the  labor  for 
which  he  claimed  to  recover  of  appellee,  but  he  says  the  sole  ques- 
tion was,  whether  the  payments  were  made  and  the  labor  per- 
formed on  the  credit  of  the  company,  and  for  which  it  became 
liable  as  his  debtor,  or  whether  they  were  made  in  pursuance  ofi 
the  original  agreement  between  him  and  his  brother  for  the  pur- 
chase and  operation  of  the  property  of  the  company.     *    * ,  * 

For  these  reasons,  we  are  of  the  opinion  that  the  arrangement! 
must  have  been  intended  only  to  bind  each  to  advance  equal 
amounts  to  the  corporation  as  loans,  and  not  as  donations. 

The  evidence  does  not  show  that  any  other  or  different  arrange- 
ment was  afterward  made,  when  they  had  obtained  all  but  a  few 
shares  of  the  stock,  and  we  will  not  presume  that  they  intended 
that  the  advances  then  made  should  be  on  other  or  different  terms. 

But  even  if  such  is  not  the  purport  of  the  agreement,  and  it  is 
as  claimed  by  appellee,  does  it  follow  that  such  an  agreement  can 
be  interposed  as  a  defense  to  this  action? 

Here  is  a  corporate  body,  having  a  legal  existence,  endowed 
with  ample  powers  to  enter  into  contracts  and  agreements,  of 
suing  and  being  sued,  which  has  given  notes  and  drafts  to  persons 
in  nowise  connected  with  it  or  its  organization,  and  has  given 
notes  and  drafts  which  were  undeniably  binding  on  it  in  law  — 
such  instruments  as  the  payees  and  drawees  could,  beyond  all 
doubt,  have  sued  upon  and  recovered  after  their  maturity.  So 
could  their  assignees.  And  it  may  be  asked  why  appellant  could 
not  recover,  when  he,  in  his  own  individual  right,  with  his  private 
means,  purchased  these  instruments,  so  far  as  we  can  see,  in  good 
faith,  or  at  all  events,  paid  with  his  individual  funds  for  the  use 
and  benefit  of  the  company.  It  will  not  be  said  that  he  could 
not  recover  because  he  was  a  stockholder  and  officer  of  the  com- 
pany, as  both  have  the  right  to  deal  with  the  company  in  the  same 
manner  as  strangers  may;  and  when  they  do  so,  each  party  ac- 
quires the  same  rights  and  incurs  the  same  liability  as  would 
strangers. 

There  is  no  rule  of  law  which  prohibits  a  shareholder  from 
dealing  with  the  company,  or  from  suing  or  being  sued  by  it.  It 
then  follows  that  appellant,  notwithstanding  he  was  the  president 
of  the  company,  had  the  right,  with  his  own  funds,  to  purchase 
these  notes  and  drafts,  and  when  he  did  so  he  succeeded  to  all  of 
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the  rights  of  the  holders.  Or  he,  upon  taking  up,  with  his  own 
means,  such  indebtedness,  had  the  right  to  maintain  an  action  for 
money  paid,  laid  out  and  expended  for  the  use  of  appellee. 

It  is  equally  true  that,  if  he  advanced  money  to  the  company 
to  enable  it  to  carry  on  its  business,  he  can  sue  it  and  recover  for 
money  loaned.  Having  the  right  to  deal  with  the  company,  he 
had  the  power  to  loan  it  money  and  to  look  to  it  for  payment. 
Such  is  the  well  recognized  law,  and  it  must  control  unless  pre- 
vented by  the  agreement  of  C.  C.  Merrick  and  appellant,  entered 
into  when  they  first  purchased  the  property.     *     *     * 

We  can  alone  look  to  the  legal  liabilities  of  the  company,  and 
not  to  the  equities  that  may  exist  between  appellant  and  his 
brother.  The  corporation,  according  to  the  usual  course  of  busi- 
ness, incurred  the  liability  to  pay  this  indebtedness,  and  has  done 
no  act  to  discharge  it  from  that  burden.  It  has  no  right  to  insist 
upon  the  performance  of  an  agreement  entered  into  by  two  of 
the  shareholders  in  reference  to  the  terms  and  conditions  that  they 
should  purchase  and  hold  stock  and  loan  money  to  the  company. 
That  was  their  private  aflFair,  which  in  nowise  concerned  the 
company. 

We  must  not  forget  that  the  company  is  a  separate  legal  entity 
existing  independently  of  the  Merricks,  although  they  may  have 
owned  much  the  greater  portion  of  the  stock.  It  is  fully  illus- 
trated, when  appellant  ceased  to  be  the  president  and  a  director 
in  the  company.  Although  he  owned  nearly  one-half  of  the  stock, 
he  was  as  impotent  to  control  its  acts  as  a  stranger  owning  none 
of  its  stock. 

Appellant  and  his  brother,  had  they  owned  all  of  the  stock, 
would  not  have  been  the  company,  but  would  have  represented 
its  stock,  and  would  have  held  the  power,  by  virtue  thereof,  to 
designate  the  persons  who  should  exercise  the  franchises  and 
powers  of  the  company.  They  might,  no  doubt,  by  the  adoption 
of  by-laws,  have  conferred  the  power  on  themselves  necessary  for 
its  corporate  action,  but  they  could  not  exercise  them  merely  be- 
cause they  were  stockholders.     *     ♦     *. 

As  to  the  claim  for  salary  while  acting  as  president  of  the  com- 
pany, we  can  see  no  right  of  recovery.  It  nowhere  appears  in 
evidence  that  there  was  any  by-law  or  resolution  of  the  company 
providing  compensation  for  such  services. 

In  the  case  of  Am,  Cent,  R,  R.  Co,  v.  Miles,  52  111.  174,  we 
held  that  in  the  absence  of  such  a  by-law  or  resolution,  such  com- 
pensation could  not  be  recovered  for  services  rendered  by  a  di- 
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rector  of  a  railway  company.  In  principle,  no  distinction  is  per- 
ceived between  the  two  cases. 

All  the  evidence  considered,  we  are  of  the  opinion  that  the 
court  below  erred  in  finding  the  issues  for  and  rendering  judgment 
in  favor  of  appellee,  and  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Twin-lick  Oil  Co.  v,  Marbury. 

91  United  States  Reports  587  (1875). 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  here,  complainant  below,  was  a  corporation  or- 
ganized under  the  laws  of  West  Virginia,  engaged  in  the  business 
of  raising  and  selling  petroleum.  It  became  very  much  embar- 
rassed in  the  early  part  of  1867,  and  borrowed  from  the  defendant 
the  sum  of  $2,000,  for  which  a  note  was  given,  secured  by  a  deed 
of  trust,  conveying  all  the  property,  rights,  and  franchises  of  the 
corporation  to  William  Thomas,  to  secure  the  payment  of  said  note, 
with  the  usual  power  of  sale  in  default  of  payment.  The  property 
was  sold  under  the  deed  of  trust;  was  bought  in  by  defendant's 
agent  for  his  benefit,  and  conveyed  to  him  in  the  summer  of  the 
same  year.  The  defendant  was,  at  the  time  of  these  transactions, 
a  stockholder  and  director  in  the  company;  and  the  bill  in  this  case 
was  filed  in  April,  1871,  four  years  after,  to  have  a  decree  that  de- 
fendant holds  as  trustee  for  complainant,  and  for  an  accounting 
as  to  the  time  he  had  control  of  the  property.  It  charges  that 
defendant  has  abused  his  trust  relation  to  the  company,  to  take 
advantage  of  its  difficulties,  and  buy  in  at  a  sacrifice  its  valuable 
property  and  franchises;  that,  concealing  his  knowledge  that  the 
lease  of  the  ground  on  which  the  company  operated  included  a 
well,  working  profitably,  and  by  promises  to  individual  shareholders 
that  he  would  purchase  in  the  property  for  the  joint  benefit  of  the 
whole,  he  obtained  an  unjust  advantage,  and  in  other  ways  vio- 
lated his  duty  as  an  officer  charged  with  a  fiduciary  relation  to  the 
company.  As  to  all  this,  which  is  denied  in  the  answer,  and  as  to 
which  much  testimony  is  taken,  it  is  sufficient  to  say  that  we  are 
satisfied  that  the  defendant  loaned  the  money  to  the  corporation 
in  good  faith,  and  honestly  to  assist  it  in  its  business  in  an  hour 
of  extreme  embarrassment,  and  took  just  such  security  as  any  other 
man  would  have  taken;  and  that  when  his  money  became  due, 
and  there  was  no  apparent  probability  of  the  company  paying  it 
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at  any  time,  the  property  was  sold  by  the  trustee,  and  bought  in 
by  defendant  at  a  fair  and  open  sale,  and  at  a  reasonable  price; 
that,  in  short,  there  was  neither  actual  fraud  nor  oppression;  no 
advantage  was  taken  of  defendant's  position  as  director,  or  of  any 
matter  known  to  him  at  the  time  of  the  sale,  affecting  the  value 
of  the  property,  which  was  not  as  well  known  to  others  interested 
as  it  was  to  himself;  and  that  the  sale  and  purchase  was  the  only 
mode  left  to  defendant  to  make  his  money. 

The  first  question  which  arises  in  this  state  of  the  facts  is, 
whether  defendant's  purchase  was  absolutely  void. 

That  a  director  of  a  joint-stock  corporation  occupies  one  of 
those  fiduciary  relations  where  hfs  dealings  with  the  subject-matter 
of  his  trust  or  agency,  and  with  the  beneficiary  or  party  whose 
interest  is  confided  to  his  care,  is  viewed  with  jealousy  by  the 
courts,  and  may  be  set  aside  on  slight  grounds,  is  a  doctrine 
founded  on  the  soundest  morality,  and  which  has  received  the 
clearest  recognition  in  this  court  and  in  others.  Koehler  v.  Black 
River  Falls  Iron  Co.,  2  Black,  715;  Drury  v.  Cross,  7  Wall.  299; 
Luxemburg  R,  /?.  Co,  v.  Maquay,  25  Beav.  586;  The  Cumberland 
Co.  V.  Sherman,  30  Barb.  553;  16  Md.  456.  The  general  doctrine, 
however,  in  regard  to  contracts  of  this  class  is  not  that  they  arc 
absolutely  void,  but  that  they  are  voidable  at  the  election  of  the 
party  whose  interest  has  been  so  represented  by  the  party  claiming 
under  it.  We  say  this  is  the  general  rule :  for  there  may  be  cases 
where  such  contracts  would  be  void  ab  initio;  as  when  an  agent 
to  sell  buys  of  himself,  and  by  his  power  of  attorney  conveys  to 
himself  that  which  he  was  authorized  to  sell.  But,  even  here, 
acts  which  amount  to  a  ratification  by  the  principal  may  validate 
the  sale. 

The  present  case  is  not  one  of  that  class.  While  it  is  true  that 
the  defendant,  as  a 'director  of  the  corporation,  was  bound  by  all 
those  rules  of  conscientious  fairness  which  courts  of  equity  have 
imposed  as  the  guides  for  dealing  in  such  cases,  it  cannot  be  main- 
tained that  any  rule  forbids  one  director  among  several  from  loan- 
ing money  to  the  corporation  when  the  money  is  needed,  and  the 
transaction  is  open,  and  otherwise  free  from  blame.  No  adjudged 
case  has  gone  so  far  as  this.  Such  a  doctrine,  while  it  would 
afford  little  protection  to  the  corporation  against  actual  fraud  or 
oppression,  would  deprive  it  of  the  aid  of  those  most  interested  in 
giving  aid  judiciously,  and  best  qualified  to  judge  of  the  necessity 
of  that  aid,  and  of  the  extent  to  which  it  may  safely  be  given. 

There  are  in  such  a  transaction  three  distinct  parties  whose  in- 
terest is  affected  by  it  —  namely,  the  lender,  the  corporation,  and 
the  stockholders  of  the  corporation. 
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The  directors  are  the  officers  or  agents  of  the  corporation,  and 
represent  the  interests  of  that  abstract  legal  entity,  and  of  those 
who  own  the  shares  of  its  stock.  One  of  the  objects  of  creating 
a  corporation  by  law  is  to  enable  it  to  make  contracts;  and  these 
contracts  may  be  made  with  its  stockholders  as  well  as  with  others. 
In  some  classes  of  corporations,  as  in  mutual  insurance  companies, 
the  main  object  of  the  act  of  incorporation  is  to  enable  the  com- 
pany to  make  contracts  with  its  stockholders,  or  with  persons  who- 
become  stockholders  by  the  very  act  of  making  the  contract  of 
insurance.  It  is  very  true  that  as  a  stockholder,  in  making  a  con- 
tract of  any  kind  with  the  corporation  of  which  he  is  a  member, 
is  in  some  sense  dealing  with  a  creature  of  which  he  is  a  part,  and 
holds  a  common  interest  with  the  other  stockholders,  who,  with 
him,  constitute  the  whole  of  that  artificial  entity,  he  is  properly  held 
to  a  larger  measure  of  candor  and  good  faith  than  if  he  were  not 
a  stockholder.  So,  when  the  lender  is  a  director,  charged,  with 
others,  with  the  control  and  management  of  the  affairs  of  the  cor- 
poration, representing  in  this  regard  the  aggregate  interests  of  all 
the  stockholders,  his  obligation,  if  he  becomes  a  party  to  a  con- 
tract with  the  company,  to  candor  and  fair  dealing,  is  increased 
in  the  precise  degree  that  his  representative  character  has  given 
him  power  and  control  derived  from  the  confidence  reposed  in  him 
by  the  stockholders  who  appointed  him  their  agent.  If  he  should 
be  a  sole  director,  or  one  of  a  smaller  number  vested  with  certain 
powers,  this  obligation  would  be  still  stronger,  and  his  acts  subject 
to  more  severe  scrutiny,  and  their  validity  determined  by  more 
rigid  principles  of  morality  and  freedom  from  motives  of  selfish- 
ness. All  this  falls  far  short,  however,  of  holding  that  no  such 
contract  can  be  made  which  will  be  valid ;  and  we  entertain  no 
doubt  that  the  defendant  in  this  case  could  make  a  loan  of  money 
to  the  company;  and  as  we  have  already  said*  that  the  evidence 
shows  it  to  have  been  an  honest  transaction  for  the  benefit  of  the 
corporation  and  its  shareholders,  both  in  the  rate  of  interest  and 
in  the  security  taken,  we  think  it  was  valid  originally,  whether 
liable  to  be  avoided  afterward  by  the  company  or  not. 

If  it  be  conceded  that  the  contract  by  which  the  defendant  be- 
came the  creditor  of  the  company  was  valid,  we  see  no  principle 
on  which  the  subsequent  purchase  un'^'er  the  deed  of  trust  is  not 
equally  so.  The  defendant  was  not  here  both  seller  and  buyer. 
A  trustee  was  interposed  who  made  the  sale,  and  who  had  the 
usual  powers  necessary  to  see  that  the  sale  was  fairly  conducted, 
and  who  in  this  respect  was  the  trustee  of  the  corporation,  and 
must  be  supposed  to  have  been  selected  by  it  for  the  exercise  of 
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this  power.  Defendant  was  at  liberty  to  bid,  subject  to  those  rules 
of  fairness  which  we  have  already  conceded  to  belong  to  his 
peculiar  position;  for,  if  he  could  not  bid,  he  would  have  been 
deprived  of  the  only  means  which  his  contract  gave  him  of  mak- 
ing his  debt  out  of  the  security  on  which  he  had  loaned  his  money. 
We  think  the  sale  was  a  fair  one.  The  company  was  hopelessly 
involved  beside  the  debt  to  defendant.  The  well  was  exhausted^ 
to  all  appearance.  The  machinery  was  of  little  use  for  any  other 
purpose,  and  would  not  pay  transportation.  Most  of  the  stock- 
holders who  now  promote  this  suit  refused  to  pay  assessments 
on  their  shares  to  aid  the  company.  Nothing  was  left  to  the  de- 
fendant but  to  buy  it  in,  as  no  one  would  bid  the  amount  of  his 
debt. 

The  next  question  to  be  decided  is,  whether,  under  the  circum- 
stances of  this  case,  the  complainant  had  a  right  to  avoid  this  sale 
at  the  time  this  suit  was  brought.     *     *     * 

The  doctrine  is  well  settled,  that  the  option  to  avoid  such  a  sale 
must  be  exercised  within  a  reasonable  time.  This  has  never  been 
held  to  be  any  determined  number  of  days  or  years  as  applied  ta 
every  case,  like  the  Statute  of  Limitations,  but  must  be  decided 
in  each  case  upon  all  the  elements  of  it  which  affect  that  ques- 
tion. These  are  generally  the  presence  or  absence  of  the  parties 
at  the  place  of  the  transaction,  their  knowledge  or  ignorance  of 
the  sale  and  of  the  facts  which  render  it  voidable,  the  permanent 
or  fluctuating  character  of  the  subject-matter  of  the  transaction 
as  affecting  its  value,  and  the  actual  rise  or  fall  of  the  property  -n 
value  during  the  period  within  which  this  option  might  have  been 
exercised.     *     *     * 

In  the  recent  case  of  Upton,  Assignee,  v.  Tribilcock,  supra, 
p.  45,  it  was  held  that  the  purchaser  of  stock  in  an  insurance 
company,  who  had  offered  to  rescind  within  two  or  three  months 
because  his  note  had  been  sent  to  a  bank  for  collection  in  fraud 
of  the  agreement  to  the  contrary,  could  not  avail  himself  of  that 
offer  to  let  in  as  defense  other  fraudulent  representations  then 
unknown  to  him,  when  he  was  sued  by  the  assignee  in  bankruptcy 
for  the  unpaid  installments  on  that  stock  after  the  bankruptcy  of 
the  company. 

The  authorities  to  the  point  of  the  necessity  of  the  exercise  of 
the  right  of  rescinding  or  avoiding  a  contract  or  transaction  as 
soon  as  it  may  be  reasonably  done,  after  the  party  with  whoin 
that  right  is  optional  is  aware  of  the  facts  which  give  him  that 
option,  are  numerous  and  well  collected  in  the  brief  of  apoellee?* 
counsel.     The  more  important  are  as  follows:    Badger  v.  Badger, 
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2  Wall.  87;  Harwood  v.  R.  R,  Co,,  17  id.  78;  Marsh  v.  Whitman, 
21  id.  178;  Vigers  v.  Pike,  8  CI.  &  Fin.  650;  Wentworth  v.  L/o3'(/, 
32  Beav.  467;  Follansbee  v.  Kilbreth,  17  111.  522.     *     *     * 

We  think,  both  on  authority  and  principle  —  a  principle  neces- 
sary to  protect  those  who  invest  their  capital  and  their  labor  in 
enterprises  useful  but  hazardous  —  that  we  should  hold  that  plain- 
tiff has  delayed  too  long. 

Decree  affirmed. 


David  S.  Duncomb  et  al,  Trustees,  etc.,  v.  The  New  York, 
HousATONic  &  Northern  Railroad  Co.  et  aL 

84  New  York  Reports  190  (1881). 

These  are  appeals  from  order  of  the  General  Term  of  the 
Supreme  Court,  in  the  Second  Judicial  Department,  made  Septem- 
ber 14,  1880,  affirming,  reversing  and  modifying  certain  portions 
of  an  order  of  Special  Term.     Mem.  of  decision  below,  22  Hun, 

133- 
This  action  was  brought  to  foreclose  a  mortgage  executed  by 

the  defendant,  the  New  York,  Housa tonic  &  Northern  Railroad  Co., 

to  plaintiffs  as  trustees  for  bondholders. 

A  referee  was  appointed  to  ascertain  the  amount  due  on  account 
of  the  bonds  and  the  nature  and  extent  of  the  interest  of  the  bond- 
holders and  to  report  with  the  evidence.  The  report  of  the  referee 
was  confirmed  with  two  exceptions. 

It  appeared  that  a  corporation  was  organized  under  the  general 
railroad  act  in  1863,  having  the  same  name  as  the  corporation 
defendant.  Said  corporation,  in  1868,  made  its  mortgage  to  plain- 
tiffs as  trustees  for  $2,500,000.  In  1872  said  corporation  was  con- 
solidated with  the  Southern  Westchester  Railroad  Co.  into  the 
corporation  defendant.  In  October,  1872,  it  made  a  mortgage  for 
$2,000,000  and  exchanged  its  bonds  secured  thereby  to  the  amount 
of  about  $183,500  for  bonds  issued  by  the  old  corporation. 

The  referee  found,  as  to  the  claims  of  Louis  D.  Rucker,  that  he 
produced  bonds  to  the  amount  of  $1,117,000.  That  $810,000  of 
these  bonds  were  issued  to  said  Rucker,  as  security  for  previous 
advances  made  by  him  to  said  railroad  company,  amounting  to 
$81,000.  That  $250,000  of  said  bonds  were  issued  to  the  New 
York  Loan  &  Indemnity  Co.  as  collateral  security  for  a  loan  of 
$25,000.  That  the  claim  of  said  New  York  Loan  &  Indemnity  Co. 
was  placed  in  judginent  against  the  railroad  company,  and  the  said 
judgment  was  assigned  to  Rucker  for  $12,500.     That  the  balance 
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of  said  bonds  were  obtained  by  Rucker  from  the  Bessemer  Co., 
never  having  been  issued  to  him  or  delivered  to  him  by  the  railroad 
company,  but  were  taken  and  held  by  hini  as  security  for  certain 
advances  made  by  him  from  time  to  time.  It  appeared  that  these 
advances  were  made  on  the  joint  obligations  of  the  railroad  com- 
pany and  the  Bessemer  Co.,  which  latter  company  had  a  contract 
for  the  construction  of  the  road  of  the  former.  At  the  time  of 
these  advances  Rucker  was  president  of  the  railroad  company.  The 
referee  held  that  Rucker  was  entitled  to  prove  said  $810,000  of 
bonds  only  to  the  extent  of  his  claim  of  $81,000  and  interest 
thereon.  That  he  was  entitled  to  prove  the  bonds  assigned  to  him 
by  the  loan  and  indemnity  company  only  to  the  extent  of  the 
$12,500  paid  by  him  with  interest.  That  the  balance  of  bonds 
claimed  by  him  were  of  no  value  in  his  hands  and  he  was  not 
entitled  to  receive  any  payment  thereon. 

The  facts  in  relation  to  the  other  claims  discussed,  so  far  as 
they  are  material,  are  set  forth  in  the  opinion. 

Finch,  J.  It  is  not  possible  in  this  case  to  go  much  beyond  a 
brief  statement  of  our  conclusions.  To  discuss  all  the  questi' :i- 
raised  by  the  numerous  appeals  through  their  voluminous  an.l 
complicated  details  would  prolong  an  opinion  beyond  what  is  either 
necessary  or  profitable. 

We  have  reached  the  conclusion  that  the  appellant,  Rucker, 
should  be  allowed  to  prove  in  full  all  of  the  $810,000  of  bon'ls, 
which  he  holds  as  a  pledge  to  secure  the  debt  due  him  from  the 
railroad  company  of  $81,000  and  interest,  and  which  he  can  pro- 
duce for  that  purpose;  and  is  entitled  to  share  in  the  distribution 
upon  that  basis  to  the  extent  of  such  indebtedness.  It  is  not  in- 
tended to  deny  or  question  the  rule  that  whether  a  director  of  a 
corporation  is  called  a  trustee  or  not  in  a  strict  sense  there  can  be 
no  doubt  that  his  character  is  fiduciary,  being  intrusted  by  others 
with  powers  which  are  to  be  exercised  for  the  common  and  general 
interests  of  the  corporation,  and  not  for  his  own  private  interests, 
and  that  he  falls,  therefore,  within  the  doctrine  by  which  equity  re- 
quires that  confidence  shall  not  be  abused  by  the  party  in  whom  it  i> 
reposed,  and  which  it  enforces  by  imposing  a  disability,  either  par- 
tial or  complete,  upon  the  party  intrusted  to  deal,  on  his  own  be- 
half, in  respect  to  any  matter  involving  such  confidence.  Hoyk  v. 
Plattsburgh  &  Montreal  R.  R,  Co,,  54  N.  Y.  328;  Gardner  v. 
Ogden,  22  id.  327;  Tunn-Lick  Oil  Co,  v,  Marbury,  i  Otto,  S^J- 
Smith  v.  Lansing,  22  N.  Y.  531 ;  Aberdeen  Raihvay  Co.  v.  Blaikie 
Bros.,  I  Macq.  461,  per  Lord  Cranworth.  Nor  is  it  at  all  questioneJ 
that  in  such  cases  the  right  of  the  beneficiary  or  those  claiming: 
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through  him  to  avoidance  does  not  depend  upon  the  question 
whether  the  trustee  in  fact  has  acted  fraudulently  or  in  good  faith 
and  honestly,  but  is  founded  upon  the  known  weakness  of  human 
nature,  and  the  peril  of  permitting  any  sort  of  collision  between 
the  personal  interests  of  the  individual  and  his  duties  as  trustee,  in 
his  fiduciary  character.  Davoue  v.  Fanning,  2  Johns.  Ch.  260.  But 
the  rule  was  adopted  to  secure  justice,  not  to  work  injustice;  to 
prevent  wrong,  not  to  substitute  one  wrong  for  another ;  and  hence 
have  arisen  limitations  upon  its  operation,  calculated  to  guard  it 
against  evil  results  as  inequitable  as  those  it  was  designed  to  pre- 
vent. Thus,  the  beneficiary  may  avoid  the  act  of  the  trustee,  but 
cannot  do  so  witliout  restoring  what  it  has  received.  York  Co.  v. 
McKenzie,  8  B.  Par.  Cas.  42.  To  cling  to  the  fruits  of  the  trus- 
tee's dealing  while  seeking  to  avoid  his  act;  to  take  the  benefit  of 
his  loan,  and  yet  avoid  and  reverse  its  security,  would  be  grossly 
inequitable  and  unjust.  It  would  turn  a  rule  designed  as  a  protec- 
tion into  a  weapon  of  offense  and  injustice.  And  where  the  trus- 
tee's act  consists  not  in  possessing  himself  of  the  property  of  the 
beneficiary  as  owner,  but  in  taking  collateral  security  for  a  debt 
honestly  due  him  or  a  liability  justly  incurred,  the  rule  can  have  no 
application,  since  the  payment  of  the  debt  or  the  discharge  of  the 
liability  is  an  essential  prerequisite  of  the  avoidance.  And  this  is 
true  whether  the  pledge  be  taken  for  a  present  or  precedent  debt. 
In  either  case  the  equity  to  be  regarded  equally  exists.  It  is  upon 
this  ground  that  the  case  of  Smith  v.  Lansing,  22  N.  Y.  520,  stands. 
The  collateral  taken  there  was  after  the  creation  of  the  liability, 
and  we  held  the  transaction  valid.  The  ground  of  the  decision  was 
distinctly  stated  to  be  that  the  association  had  received  the  direct 
benefit  of  the  several  amounts  of  money  to  secure  which  the  bonds 
were  given,  and  the  creditors  had  indirectly  received  the  benefits  of 
the  same  by  the  consequent  increase  of  the  assets;  and  that  upon 
the  application  of  the  beneficiary  or  its  receiver  the  trustee  should 
be  permitted  to  set  up  any  equities  which  existed,  entitling  him  to 
retain  the  property,  either  absolutely  or  as  security  for  the  moneys 
advanced  or  liabilities  incurred.  Since,  therefore,  in  the  case  of  a 
pledge  delivered  as  security  for  a  just  and  honest  debt  the  principal 
may  always  redeem  upon  payment,  and  the  rule  of  equity  is  in  no 
respect  different,  we  do  not  see  that  it  has  any  application  or  can 
in  any  respect  modify  tlie  legal  relation  of  the  parties.     *     ^     *. 

We  conclude,  therefore,  that  he  is  entitled  to  prove  so  many  of 
the  $810,000  of  bonds  as  he  holds  and  can  produce  as  pledgee,  and 
share  in  the  distribution  accordingly  up  to  the  amount  of  his  debt. 
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It  was  error  to  reject  the  bonds  held  by  Rucker  as  the  assignee 
of  the  loan  and  indemnity  company  and  those  which  he  received 
from  the  Bessemer  Co.  The  transactions  relating  to  these  bonds 
occurred  after  he  had  ceased  to  be  an  officer  of  the  railroad  com- 
pany, and  when  he  occupied  toward  it  no  relation  of  trust  or  con- 
fidence which  could,  on  any  theory,  expose  his  action  to  scrutiny 
or  criticism. 

He  dealt,  therefore,  like  any  other  stranger,  and  is  entitled  to 
prove  such  of  these  bond$  as  he  holds  as  pledgee  and  can  produce 
for  that  purpose,  and  receive  the  dividends  thereon  to  the  amount 

of  the  debts  respectively  which  the  bonds  were  pledged  to  secure. 

*    ♦     * 

All  concur. 
Ordered  accordingly. 


The  president. — "  In  the  absence  of  legislative  enactment  or  provision 
made  in  the  by-laws,  corporations  usually  act  through  their  president,  or 
those  representing  him.  He  being  the  legal  head  of  the  body,  when  an  act 
is  performed  by  him  the  presumption  will  be  indulged  that  the  act  is  legally 
done,  and  is  binding  upon  the  body;  and,  as  a  general  rule,  in  the  absence 
of  the  president,  or  when  a  vacancy  occurs  in  the  office,  the  vice-president 
may  act  in  his  stead,  and  perform  the  duties  which  devolve  upon  the  presi- 
dent."   Smith  V.  Smith,  62  111.  493;  Titus  v.  Railway  Co.,  37  N.  J.  L.  98. 

Just  what  the  duties  of  the  president,  as  well  as  those  of  other  officers 
are,  will  depend  much  upon  the  nature  of  the  business  transacted  by  the 
corporation,  and  further  upon  the  authority  delegated  to  him  by  the  board 
of  directors,  as  well  as  defined  by  the  by-laws.  It  is  evident  that  either  one 
or  both  may  invest  him  with  authority  to  manage  the  company.  And  this 
may  be  done  either  expressly  by  resolution  or  by  acquiescence  in  the  course 
of  the  dealings.  Contracts  which  otherwise  would  be  ultra  vires  will  be 
deemed  to  be  within  the  power  of  the  president  when  the  corporation  has 
acquiesced  in  a  course  of  dealing  which  clothes  him  with  apparent  authority. 
Mt.  Sterling,  etc.  Ry.  Co.  v.  Looney,  i  Met.  (Ky.)  550.  See  also  Kraft  v. 
Freeman,  etc.  Co.,  87  N.  Y.  628 ;  Dougherty  v.  Hunter,  54  Pa.  St.  380. 

Some  jurisdictions  hold  that  the  president  has  no  more  power  than  any 
other  director,  save  that  he  is  the  presiding  officer  of  the  board.  Clucago, 
etc,  Ry.  Co.  v.  James,  22  Wis.  187;  Wahvorth,  etc.  Bank  v.  Farmer^  Loan, 
etc.  Co.,  14  id.  351;  Titus  v.  Cairo,  etc.  Ry.  Co.,  37  N.  J.  L.  98;  BHss^* 
Kaweah  Canal,  etc.  Co.,  65  Cal.  502.  This  is  not  the  weight  of  authority, 
however. 

Other  oMcers. —  The  vice-president,  secretary,  and  treasurer  arc  usually 
confined  in  their  operations  and  duties  by  either  the  control  of  the  directors 
or  the  by-laws.  Authority  may  be  conferred  upon  them  which  extends  be- 
yond the  ordinary  duties  of  such  officers,  and  where  these  officers  exceed 
their  authority  and  the  act  is  acquiesced  in,  and  the  benefit  taken  advantage 
of  by  the  corporation,  the  corporation  will  be  bound  in  the  same  way  as 
stated  above.  But  generally,  no  authority  will  attach  to  any  of  these  officers 
by  virtue  of  their  office,  save  those  ordinary  duties  common  to  it 
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USUAL    FORM    OF    BY-LAWS    DESIGNATING    POWERS    AND 

DUTIES  OF  OFFICERS. 

Officers. 

The  President. 

1.  The  president  shall  be  the  chief  executive  officer  of  the  company;  he 
shall  preside  at  all  meetings  of  the  stockholders  and  directors;  he  shall  have 
general  and  active  management  of  the  business  of  the  company;  shall  see 
that  all  orders  and  resolutions  of  the  board  are  carried  into  effect;  shall 
execute  bonds,  mortgages  and  other  contracts  requiring  a  seal,  under  the 
seal  of  the  company.    He  or  the  vice-president  shall  sign  certificates  of  stock. 

2.  He  shall  have  general  superintendence  and  direction  of  all  other  officers 
of  the  company,  and  shall  see  that  their  duties  are  properly  performed. 

3.  He  shall  submit  a  report  of  the  operations  of  the  company  for  the 
fiscal  year  to  the  directors  at  their  first  regular  meeting  in  each  year,  and  to 
the  stockholders  at  the  annual  meeting,  and  from  time  to  time  shall  report 
to  the  board  all  matters  within  his  knowledge  which  the  interests  of  the 
company  may  require  to  be  brought  to  their  notice. 

4.  He  shall  be  ex-ofRcio  a  member  of  all  standing  committees,  and  shall 
have  the  general  powers  and  duties  of  supervision  and  management  usually 
vested  in  the  office  of  president  of  a  corporation. 

The  Vice-President. 

5.  The  vice-president  shall  be  vested  with  all  the  powers,  and  shall  perform 
all  the  duties  of  the  president  in  the  absence  of  the  latter  from  his  office. 

The  Secretary, 

6.  The  secretary  shall  attend  all  sessions  of  the  board  and  all  meetings  of 
the  stockholders  and  act  as  clerk  thereof,  and  record  all  votes  and  the 
minutes  of  all  proceedings  in  a  book  to  be  kept  for  that  purpose;  and 
shall  perform  like  duties  for  the  standing  committees  when  required.  He 
shall  give,  or  cause  to  be  given,  notice  of  all  meetings  of  the  stockholders 
and  of  the  board  of  directors,  and  shall  perform  such  other  duties  as  may 
be  prescribed  by  the  board  of  directors  or  president,  and  under  whose  super- 
vision he  shall  be.  He  shall  keep  in  safe  custody  the  seal  of  the  company, 
and  when  authorized  by  the  board,  affix  the  seal  to  any  instrument  requiring 
the  same,  and  the  seal  when  so  affixed  shall  be  attested  by  the  signature  of 
the  president  or  treasurer.  He  shall  be  sworn  to  the  faithful  discharge  of 
his  duty. 

The  Treasurer, 

7.  The  treasurer  shall  keep  full  and  accurate  accounts  of  receipts  and 
disbursements  in  books  belonging  to  the  company,  and  shall  deposit  all 
moneys  and  other  valuable  effects  in  the  name  and  to  the  credit  of  the 
company,  in  such  depositories  as  may  be  designated  by  the  board  of  directors. 

8.  He  shall  disburse  the  funds  of  the  company  as  may  be  ordered  by  the 
board,  taking  proper  vouchers  for  such  disbursements,  and  shall  render  to 
the  president  and  directors,  at  the  regular  meetings  of  the  board,  or  when- 
ever they  may  require  it,  an  account  of  all  his  transactions  as  treasurer  and 
of  the  financial  condition  of  the  company. 

9.  He  shall  give  the  company  a  bond  in  a  sum,  and  with  one  or  more 
sureties  satisfactory  to  the  board  for  the  faithful  performance  of  the  duties 
of  his  office,  and  for  the  restoration  to  the  company,  in  case  of  his  death, 
resignation  or  removal  from  office,  of  all  books,  papers,  vouchers,  money  or 
other  property  of  whatever  kind  in  his  possession  belonging  to  the  company. 

SO 
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David  McClure,  as  Receiver  of  the  Life  Union,  Appellant,  v. 

William  H.  Law,  Respondent. 

i6i  New  York  Reports  78  (1899). 

The  facts  are  stated  in  the  opinion. 

Haight,  J.  This  action  was  brought  to  recover  of  the  defendant, 
a  former  president  and  director  of  the  Life  Union,  the  sum  of 
$3,000,  which  the  plaintiff  claims  was  profits  made  by  the  defendant 
out  of  his  trust  relationship  with  the  company.  The  facts  estab- 
lished by  the  evidence  are,  in  substance,  as  follows :  An  agreement 
was  entered  into  on  the  28th  day  of  December,  1891,  between  one 
Horace  Moody,  party  of  the  first  part,  and  Lucius  O.  Robertson  and 
Lewis  P.  Levy,  parties  of  the  second  part,  by  which  the  party  of 
the  first  part  undertook  to  deliver  to  the  parties  of  the  second  part 
the  absolute  control  and  management  of  the  Life  Union  Association 
in  consideration  of  the  sum  of  $15,000.  This  was  to  be  ac- 
complished by  the  resignation,  from  time  to  time,  of  one  or  more 
directors  of  the  corporation,  and  the  election  of  the  parties  of  the 
second  part,  or  the  persons  they  should  designate,  as  directors.  This 
agreement  was  entered  into  by  Moody  under  the  directions  of  the 
defendant,  for  whom  he  was  acting  as  agent  and  attorney.  It  was 
modified  on  the  sth  day  of  February,  1892,  with  reference  to  de- 
tails in  payments,  etc.,  but  not  in  any  respect  affecting  the  question 
here  presented.  These  agreements  were  subsequently  executed. 
Mr.  Levy  was  elected  a  director  to  fill  a  vacancy  theretofore  exist- 
ing, and  then  the  defendant  resigned  as  president  and  had  Mr.  Levy 
elected  in  his  place.  Subsequently,  the  defendant,  with  other 
directors  from  time  to  time  resigned,  and  their  places  were  filled 
by  persons  designated  by  Levy.  The  money  was  paid  over  to  a 
person  designated  by  the  defendant  and  then  was  distributed  among 
the  directors,  the  defendant  receiving  $3,000.  His  excuse  for  this 
proceeding  was  that  this  transfer  was  made  for  the  purpose  of 
reimbursing  himself  and  other  directors  for  moneys  that  they  had 
theretofore  invested'  in  the  purchase  of  promissory  notes  which 
had  been  issued  by  the  corporation  for  the  purpose  of  purchasing 
the  property  and  assets  of  the  Flour  City  Life  Association  of 
Rochester.  The  notes,  however,  were,  by  their  terms,  payable  out 
of  the  expense  funds,  to  be  derived  from  the  transfer  membership 
of  the  Flour  City  Association,  and  inasmuch  as  the  transfer  was 
never  effected,  the  notes  were  not  collectible  from  the  Life  Union. 
McClure  v.  Levy,  147  N.  Y.  215.  The  defendant  held  three  of 
these  notes  of  $1,000  each,  but  they  cannot  be  accepted  as  a  justi- 
fication of  the  transaction,  or  be  received  as  a  defense  to  this 
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action.  The  question  is,  therefore,  presented,  whether  the  defen  1- 
ant  is  bound  to  account  for  the  money  received  from  Levy  for  the 
transfer  to  him  and  his  associates  of  the  management  and  control 
of  the  Life  Union,  together  with  its  property  and  effects.  The 
learned  appellate  division  has  treated  this  transaction  as  a  bribe 
paid  to  the  directors  of  the  Life  Union  by  Levy,  and  reached  the 
conclusion  that  the  money  did  not  belong  to  the  corporation.  We 
think,  however,  that  the  law  does  not  permit  the  defendant  to  avail 
himself  of  his  own  wrong  as  a  defense  to  this  action.  As  president 
and  director  of  the  Life  Union  he  was  bound  to  account  to  that 
association  for  all  moneys  that  came  into  his  hands  by  virtue  oi 
his  official  acts,  and  he  cannot  be  permitted  to  shield  himself  from 
such  liability  under  the  claim  that  his  acts  were  illegal  and  un- 
authorized. As  an  officer  he  had  the  right  to  resign,  but  the  money 
was  not  paid  to  him  for  his  resignation.  It  was  paid  over  upon 
condition  that  he  procure  Levy  and  his  friends  to  be  elected  direct- 
ors and  given  the  control  and  management,  together  with  the  prop- 
erty and  effects  of  the  corporation.  The  election  of  directors  and 
the  transfer  of  the  management  and  property  of  the  corporation 
were  official  acts,  and  whatever  money  he  received  from  such  official 
acts  were  moneys  derived  by  virtue  of  his  office  for  which  we  think 
he  should  account.     *     *     * 

In  Cook  on  Corporations,  section  650,  it  is  said :  "  It  is  a  well- 
established  principle  of  law  that  a  director  commits  a  breach  of 
trust  in  accepting  a  secret  gift  or  secret  pay  from  a  person  who  is 
contracting  or  has  contracted  with  the  corporation,  aiid  that  the 
corporation  may  compel  the  director  to  turn  over  to  it  all  the 
money  or  property  so  received  by  him.  See,  also.  Chandler  v. 
Bacon,  30  Fed.  Rep.  538;  Rutland  El.  L.  Co.  v.  Bates,  68  Vt.  579; 
Farmers'  and  Merchants'  Bank  v.  Downey,  53  Cal.  466 ;  Sheridan  v. 
Sheridan  EL  Light  Co.,  38  Hun,  396. 

Order  reversed,  etc. 


The  North  Hudson  Building  and  Loan  Association  v,  Childs 

et  al.^ 

82  Wisconsin  Reports  460  (1892). 

Pinney,  J.  I.  The  corporation  plaintiff  has  a  remedy  against  its 
directors  and  officers  for  negligence,  fraud,  breaches  of  trust,  or  for 
acts  done  in  excess  of  their  authority,  and  the  case  against  each  is 
distinct,  depending  upon  the  evidence  against  him,  unless  two  or 

'  The  facts  sufficiently  appear  in  the  opinion. 
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more  have  joined  or  participated  in  the  wrongful  act,  in  which  case 
all  participants  may  be  joined  in  the  suit.  And  where  the  act  is 
illegal  or  in  violation  of  some  positive  law,  the  authorities  indicate 
that  there  is  no  right  of  contribution  where  one  only  is  sued  and 
charged ;  and  therefore  it  is  held  in  many  cases  that  it  is  not  neces- 
sary to  make  all  the  directors  parties  who  have  more  or  less  joined 
in  the  act  complained  of.  Thomp.  Liab.  Off.  Corp.,  in  note  352, 
353,  411,  and  cases  cited.  A  different  rule  is  maintained  in  the 
modern  cases  in  England  and  America,  in  cases  where  the  wrongful 
act  is  the  result  of  negligence  or  gross  misjudgment  and  is  not,  in 
and  of  itself,  illegal  or  a  violation  of  some  positive  law,  as  will  be 
shown  hereafter;  and  there  exists  high  authority  in  such  cases  for 
holding  that  in  all  cases  where  contribution  would  be  allowed  in 
equity,  there  those  who  are  liable  to  contribute  are  necessary  parties 
to  a  suit  in  equity  to  obtain  redress  for  the  loss  which  the  corpora- 
tion has  suffered.  The  remedy  of  the  corporation  for  the  wrong 
done  is  either  at  law  or  in  equity,  according  to  the  nature  of  the 
case.  Hence,  in  every  such  case  as  the  present  it  is  important  to 
determine  at  the  outset  whether  the  action  shall  be  or  is  a  legal 
or  equitable  one,  and  if  the  latter,  whether  the  necessary  parties 
are  before  the  court  to  enable  it  to  make  a  proper  and  complete 
determination  of  the  controversy.  This  action  has  been  treated 
throughout  by  the  plaintiff  and  by  the  Circuit  Court  as  a  legal 
action,  both  in  the  demand  for  judgment  and  in  the  course  taken 
at  the  trial,  a  trial  by  jury  having  been  waived,  and  the  court  ruling 
that  no  evidence  of  liability  was  competent  that  did  not  equally 
affect  both  defendants;  and,  after  judgment  by  the  remission  of 
damages  for  the  periods  mentioned,  on  the  ground  that  for  these 
sums  the  defendants  were  not  jointly  liable,  though  this  fact  was 
either  overlooked  or  was  not  regarded  in  the  decision  of  the  case. 
2.  The  complainant  is  not  entirely  definite  and  clear  in  the  alle- 
gations upon  which  the  liability  of  the  defendants  is  rested,  but 
groups  together  grounds,  not  entirely  congruous,  when  stated  in 
the  same  cause  of  action,  as  the  charge  against  them  is  gross  neg- 
lect, mismanagement,  and  inattention  of  the  defendants  "to  the 
duties  of  their  said  offices,"  and  they  are,  to  some  extent,  at  least, 
attempted  to  be  charged  for  negligence  or  misconduct  in  their  re- 
spective offices  of  president  and  treasurer,  and  also  as  members  of 
the  board  of  directors,  the  by-laws  making  them  ex  officio  such. 
Some  of  the  acts  as  to  which  negligence  and  misconduct  are  predi- 
cated lie  wholly  outside  the  scope  of  the  duties  of  either  one  or 
lx)th  the  president  and  treasurer.  In  the  main,  the  gravamen  of 
the  case  seems  to  be  that  the  defendants  have  exceeded  their  re- 
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spective  powers  as  such  president  and  treasurer  in  dealing  with  the 
property  and  property  rights  of  the  plaintiff,  and  have  usurped  the 
powers  of  the  board  of  directors  in  these  respects;  and  it  is  ex- 
pressly charged  in  the  7th,  gth,  loth,  nth,  12th,  13th  and  14th 
"causes  of  action"  (so  designated)  that  they  did  the  acts  com- 
plained of  **  without  the  knowledge,  consent  and  approval  of  the 
board  of  directors  f  and  the  last  of  these  causes  of  action,  group- 
ing the  plaintiff's  losses  in  one  aggregate  sum  of  $22,000,  charges 
"that  between  the  ist  of  March,  1882,  and  the  ist  of  September, 
1887,  the  plaintiff,  through  the  gross  neglect,  mismanagement,  and 
inattention  of  the  defendants  to  the  duties  of  their  said  offices,  has 
lost  in  dues,  interest,  and  charges  on  stocks  and  loans,  and  on 
loans  made  by  defendants,  and  in  the  wrongful  cancellation  of  stock 
by  the  defendants,  and  paying  thereon  more  than  the  holders 
thereof  were  entitled  to  receive  and  be  paid  by  said  corporation,  and 
without  the  knowledge,  consent,  or  authority  of  the  board  of  direct- 
ors of  said  corporation,  and  without  the  knowledge,  consent  or 
authority  of  the  stockholders  thereof,  to  the  amount  of  $22,000." 
The  first  five  "causes  of  action"  (so  designated)  proceed  entirely 
upon  the  ground  of  gross  neglect  and  mismanagement  of  the  de- 
fendants, and  there  are  items  also  in  the  other  causes  of  action 
based  on  that  ground.  The  Circuit  Court  based  the  finding  against 
the  defendants  on  the  ground  "  of  gross  negligence  and  usurpation 
of  authority  not  given  them  by  the  by-laws  but  reserved  to  the 
board  of  directors."  These  different  allegations  thus  blended  in 
the  several  so-called  "  causes  of  action,"  which  are  in  fact  but 
enumerations  of  items  of  liability  under  what  is  really  but  one  gen- 
eral count,  require  different  answers  and  different  evidence  to  meet 
them,  creating  difficulties  of  procedure  which  can  be  best  dealt 
with  and  overcome  in  an  equitable  action.  We  think  that  the  case 
made  by  the  pleadings  and  proofs  is  not  one  where  an  adequate  and 
proper  remedy  by  legal  action  can  be  obtained,  but  the  action  must 
be  treated  as  an  equitable  one ;  and  that  the  Circuit  Court  erred  in 
dealing  with  it  on  any  other  basis.  As  a  recovery  in  a  legal  action, 
the  judgment  must  stand  or  fall  on  the  liability  of  the  defendants 
as  president  and  treasurer,  for  no  recovery  can  be  had  at  law 
against  a  minority  of  the  board  of  directors  for  misconduct  or  neg- 
ligence, inasmuch  as  they  can  act  only  when  lawfully  assembled, 
and  their  duties  as  such  are  devolved  on  them  as  a  board,  and  not 
individually.  Franklin  Insurance  Co.  v.  Jenkins,  3  Wend.  134; 
Gaffney  v.  Colvill,  6  Hill,  572,  573. 

3.  Much  argument  was  had, upon  the  rule  of  liability  of  corpo- 
rate officers  in  cases  such  as  this,  presenting  for  consideration  some 
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questions  in  respect  to  which  a  considerable  difference  of  opinion 
has  prevailed.  The  liability  of  officers  to  the  corporation  for  dam- 
ages caused  by  negligent  or  unauthorized  acts  rests  upon  the  ccrni- 
mon-law  rule,  which  renders  every  agent  liable  who  violates  his 
authority  or  neglects  his  duty  to  the  damage  of  his  principal.  It 
seems  to  be  now  universally  agreed  that,  no  matter  whether  the  act 
is  prohibited  by  the  charter  or  by-laws,  the  liability  is  on  the  ground 
of  violation  of  authority  or  neglect  of  duty.  Thomp.  Uab.  Off., 
357;  Briggs  v.  Spaulding,  141  U.  S.  146,  n  Sup.  Ct.  Rep.  924. 
There  can  be  no  doubt  that,  if  the  directors  or  officers  of  a  com- 
pany do  acts  clearly  beyond  their  power,  whereby  loss  ensues  to 
the  company,  or  dispose  of  its  property  or  pay  away  its  money 
without  authority,  they  will  be  required  to  make  good  the  loss  out 
of  their  private  estates.  Thomp,  Liab.  Off.  Corp.,  375;  Joint-Stock 
Discount  Co.  v.  Brown,  L.  R.  8  Eq.  381 ;  Flitcroffs  Case,  L.  R.  21 
Ch.  Div.  519;  Franklin  Insurance  Company  v.  Jenkins,  3  Wend. 
130, —  and  many  other  authorities  to  this  effect  were  cited  by  the 
respondent's  counsel.  This  is  the  rule  where  the  disposition  made 
of  money  or  property  of  the  corporation  is  one  either  not  within 
the  lawful  power  of  the  corporation,  or,  if  within  the  power  of 
the  corporation,  is  not  within  the  power  or  authority  of  the  par- 
ticular officer  or  officers.  Where  the  ground  of  liability  is  for 
nonfeasance,  negligence  or  misjudgment  in  respect  to  matters  within 
the  scope  of  the  proper  powers  of  the  officer,  he  will  be  held  re- 
sponsible only  for  a  failure  to  bring  to  the  discharge  of  his  duties 
such  degree  of  attention,  care,  skill  and  judgment  as  are  ordinarily 
used  and  practiced  in  the  discharge  of  such  duties  or  emplo)mients ; 
the  degree  of  care,  skill  and  judgment  depending  upon  the  subject 
to  which  it  is  to  be  applied,  the  particular  circumstances  of  the 
case,  and  the  usages  of  business.  In  respect  to  directors,  or  those 
acting  ex  officio  as  such,  the  rule  of  liability  has  been  the  subject 
of  much  discussion  in  the  recent  case  of  Briggs  v.  Spaulding,  141 
U.  S.  132,  II  Sup.  Ct.  Rep.  924,  in  which,  although  there  was  a 
strong  dissent,  the  rule  may  be  regarded  as  settled,  in  the  federal 
courts,  at  least,  and  in  the  courts  of  several  of  the  states,  as  there 
laid  down,  and  to  the  effect  that  directors,  although  often  called 
'*  trustees,"  are  not  such  in  any  technical  sense,  but  that  they  arc 
mandataries,  the  relation  between  them  and  the  corporation  being 
rather  that  of  principal  and  agent,  but  under  circumstances  they 
may  be  treated  as  occupying,  in  consequence  of  the  powers  con- 
ferred on  them,  the  position  of  trustees  to  cestuis  que  trusfent;  that 
the  degree  of  care  required  of  the.m  depends  upon  the  subject  to 
which  it  is  to  be  applied,  and  each  case  is  to  be  determined  upon 
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its  own  circumstances;  that,  as  they  render  their  services  gratui- 
tously, they  are  not  to  be  held  to  the  degree  of  responsibility  of 
bailees  for  hire,  or  expected  to  devote  their  whole  time  and  atten- 
tion to  their  duties ;  that  they  are  not,  in  the  absence  of  any  element 
of  positive  misfeasance,  and  solely  on  the  ground  of  passive  negli- 
gence, to  be  held  liable,  unless  their  negligence  is  gross,  or  they 
are  fairly  subject  to  the  imputation  of  a  want  of  good  faith.  It  is 
to  be  remembered  that  they  have  the  same  interests  to  protect  and 
subserve  as  other  stockholders,  and  self-interest  naturally  prompts 
them  to  look  after  their  own,  and  the  degree  of  care  they  are  bound 
to  exercise  is  that  which  ordinarily  prudent  and  diligent  men  would 
exercise  under  similar  circumstances  in  respect  to  a  like  gratuitous 
employment,  regard  being  had  to  the  usages  of  business  and  the 
circumstances  of  each  particular  case;  that  they  are  not  liable,  in 
the  absence  of  fraud  or  intentional  breach  of  trust,  for  negligence, 
mistakes  of  judgment  and  bad  management  in  making  investments 
on  doubtful  or  insufficient  security.  Where  they  have  not  profited 
personally  by  their  bad  management,  or  appropriated  any  of  the 
property  of  the  corporation  to  their  own  use,  courts  of  equity  treat 
them  with  indulgence.  Were  a  more  rigid  rule  to  be  applied,  it 
would  be  difficult  to  get  men  of  character  and  pecuniary  responsi- 
bility to  fill  such  positions.  Thomp.  Liab.  Off.  Corp.  357;  Beach 
Corp.,  §  249.  These  views  are  sustained  in  Briggs  v.  Spaulding, 
141  U.  S.  130;  Spering's  Appeal,  71'  Pa.  St.  11 ;  Citizens'  B,,  L.  & 
S.  Assn.  v.  Coriell,  34  N.  J.  Eq.  383,  392;  Swentsel  v.  Bank  (Pa. 
Sup.),  23  Atl.  Rep.  413;  In  re  Forest  of  Dean  Coal  Min.  Co,,  L.  R. 
ID  Ch.  Div.  450;  Ackerman  v.  Halsey,  37  N.  J.  Eq.  363;  Hun  v, 
Cary,  82  N.  Y.  65 ;  In  re  Denham,  L.  R.  25  Ch.  Div.  752 ;  Watfs 
Appeal,  78  Pa.  St.  391.  These  views  are  applicable,  we  think,  to 
the  case  of  all  officers  serving  and  acting  within  the  scope  of  their 
authority  gratuitously,  or  practically  so.  The  rule  of  liability  in 
case  of  service  for  reward  is  well  understood,  and  need  not  be  re- 
peated. It  has  been  thought  best  to  indicate  the  rules  we  think 
applicable  to  the  liability  of  directors  and  other  officers  of  corpora- 
tions, as  these  questions  were  fully  discussed  at  the  argument,  and 
in  view  of  the  probable  importance  of  these  questions  in  the  future 
disposition  of  this  cause. 

The  finding  of  the  Circuit  Court  that  no  directors'  meetings  were 
held  within  the  period  mentioned,  and  that  the  business  of  the  cor- 
poration, consisting  of  issuing  stock,  making  loans,  accepting  pre- 
payment of  loans,  and  in  fact  all  the  business  of  the  corporation, 
was  transacted  without  any  direction  of  the  board  of  directors  by 
the  defendants  and  Harvey,  the  secretary,  since    deceased,  is  we 
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think,  sustained  by  the  evidence,  although  stoutly  denied  by  the 
defendants.  There  is  not  only  no  record  of  any  such  meetings, 
but  those  who  are  said  to  have  been  directors  during  the  period 
all  deny  attending  any  such  meetings  or  transacting  any  such  busi- 
ness, and  the  defendants  themselves  are  wholly  unable  to  name  a 
single  director  who  was  present  at  any  such  meeting.  While  the 
absence  of  a  record  of  proceedings,  due  to  the  negligence  of  the 
secretary,  would  not  defeat  the  action  of  the  directors,  we  are  satis- 
fied no  such  meetings  were  held,  and  that  the  alleged  want  of 
authority  in  respect  to  many  matters  transacted  by  the  defendants, 
or  one  of  them,  and  Harvey,  was  not  supplied  at  any  of  the  stock- 
holders* meetings,  and,  unless  ratified  subsequently,  they  were  with- 
out requisite  authority.  During  a  period  of  about  five  years  the 
regularly  chosen  directors  of  the  corporation  wholly  abdicated  their 
functions  as  such,  and  gave  no  attention  whatever  to  their  duties, 
and  left  everything  connected  with  the  affairs  of  the  corporation 
to  the  management  of  the  president,  secretary  and  treasurer  by 
virtue  of  their  several  offices,  and  beyond  this,  to  take  their  own 
unheeded  course.  At  the  annual  meetings  of  stockholders,  officers 
and  directors  were  regularly  elected,  and  reports  were  made  by 
the  secretary  and  treasurer,  but  the  directors  elected  utterly  neg- 
lected their  duties  as  before.  The  death  of  Harvey  caused  inves- 
tigation, when  the  entire  absence  of  proper  entries  on  the  ledger 
and  record  during  all  this  period  was  discovered,  as  well  as  the  fact 
that  there  was  a  shortage  in  the  funds  of  the  corporation.  The 
defendants  during  all  this  time  had  proceeded  to  discharge  the 
duties  of  their  respective  offices,  and  looked  after  and  conducted 
the  aflfairs  of  the  corporation  in  connection  with  Harvey,  the  secre- 
tary, in  entire  good  faith,  not  deriving  any  improper  personal  gain 
or  profit,  and  without  improperly  appropriating  to  themselves  any 
of  its  property  or  funds.  They  may  have  made  mistakes  and  mis- 
judged as  to. their  powers  and  duties.  They  were  not  guilty  of 
intentional  wrong.  The  defendant  Denniston,  the  treasurer,  whose 
functions  were  purely  ministerial,  and  extended  only  to  receiving 
the  moneys  of  the  plaintiff  and  paying  them  out,  and  to  the  safe- 
keeping of  its  securities,  and  keeping  a  correct  account,  has  ac- 
counted for  and  paid  over  every  cent  he  received,  and  yet  he  was 
charged  by  the  Circuit  Court  with  losses  of  the  corporation,  by 
the  judgment  in  this  case,  to  the  amount  of  over  $21,000.  We  are 
unable  to  see  how  the  defendants  are  to  be  thus  charged  as  ex 
officio  members  of  the  board.  They  were  not  technically  directors, 
and  neither  of  them  had  it  in  his  power  to  call  a  meeting  of  the 
board.  They  could  act  as  ex  officio  members  only  at  a  meeting 
regularly  convened,  and  no  meetings  were  held.     Directors  cannot 
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act  in  any  other  manner.  Cook  Corp.,  §  592,  and  cases  in  note. 
This  is  so  well  settled  that  citations  of  authority  would  be  super- 
fluous. Stated  monthly  meetings  of  the  board  were  required  to  be 
held  on  the  next  Tuesday  after  the  monthly  stockholders'  meetings, 
but  the  directors  came  not.  Special  meetings  might  be  called  on 
the  written  request  of  two  directors,  but  no  such  request  appears 
to  have  been  made,  and  none  are  willing  to  own,  now  that  mis- 
fortune has  overtaken  the  company,  that  he  ever  acted  as  a  director 
during  the  period  in  question.  All  have  been  eager  to  take  the 
benefits,  whatever  they  were,  of  the  management  of  the  defendants, 
and  accept  their  share  of  the  money  disbursed  in  paying  off  the 
first  series  of  stock  at  a  figure  amounting  to  nearly  $8,000  more 
than  was  due  on  it,  as  it  is  now  claimed.  None  but  the  president, 
treasurer  and  secretary  appear  to  have  been  willing  to  give  the 
affairs  of  the  corporation  any  particular  attention.  And  at  least 
five  of  the  directors  are  understood  to  have  received,  and  still  hold, 
their  shares  of  this  amount,  and  now  all  appear  to  be  demanding 
that  these  defendants  shall  put  back  that  amount  of  money  from 
their  own  funds  into  the  treasury  of  the  plaintiff  to  make  good 
the  alleged  loss  on  this  and  other  accounts,  arising  out  of  their 
attempt  to  manage  the  affairs  of  the  plaintiff  without  the  aid  or 
authority  of  the  board  of  directors.  Such  a  claim,  when  well 
founded  in  law,  ought  to  be  established  by  entirely  satisfactory 
evidence.  Regarding  the  case  now  presented  by  the  record  as  one 
where  a  recovery  must  depend  upon  the  liability  of  the  defendants 
disconnected  with  their  ex  officio  membership  of  the  board,  it  is 
plain  that  Childs  and  Denniston,  in  their  respective  capacities  as 
president  and  treasurer,  ar6  not  responsible  for  the  nonfeasance, 
negligence  or  misfeasance  of  Harvey  as  secretary ;  nor  is  either  of 
these  liable  for  the  nonfeasance,  negligence  or  misfeasance  of  the 
other  in  his  official  relations  to  the  plaintiff.  Their  liability  is 
several  and  separate.  They  cannot  be  held  jointly  liable  for  any 
act  in  excess  of  the  authority  of  either,  or  both  of  them,  without 
proof  of  joint  participation,  to  be  proved  in  each  instance,  and  not 
presumed ;  and  here  we  have  neither  finding  nor  proof  of  improper 
combination  or  intentional  wrong.  If  Childs  and  Harvey,  as  presi- 
dent and  secretary,  exceeded  their  powers  in  any  given  instance  to 
the  loss  or  damage  of  the  plaintiff,  Denniston  is  not  chargeable  with 
it,  without  proof  that  he  intermeddled  with  it  and  in  excess  of 
his  authority.  If  Denniston  and  Harvey,  as  treasurer  and  secre- 
tary, exceeded  their  powers  in  any  case  to  the  loss  or  damage  of 
the  plaintiff,  Childs  is  not  liable  without  proof  that  he  intermeddled 
or  participated  in  the  wrong.  *  *  * 
Judgment  reversed. 
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National  Loan  and  Investment  Company  v.  Rockland 

Company.^ 

94  Federal  Reporter  335  (1899). 

Action  on  a  note  for  $3,747.64,  dated  October  i,  1896,  signed 
by  the  investment  company,  by  its  vice-president  and  secretary, 
payable  to  H.  S.  Jenkins,  and  indorsed  by  him  to  the  Rockland 
Company.  The  defense  was  that  the  note  was  without  considera- 
tion and  void. 

Sanborn,  Circuit  Judge.    *    *    *    It  is  contended  that  the  facts 
found  by  the  referee  do  not  warrant  his  conclusion  of  law,  that  the 
defendant   in   error  was   entitled  to  a  judgment  upon   the  note. 
The  position  here  urged  is  that  the  note  was  given  for  back  pay 
voted  to  the  president  of  the  corporation  by  the  board  of  directors, 
of  which  he  was  a  member,  that  this  was  an  attempt  to  create  a 
debt  of  the  company  by  a  mere  vote  of  the  board  without  any 
consideration,  and  that  this  act  was  beyond  the  powers  of  the 
directors  and  void.     The  directors  of  a  corporation  are  trustees 
for  its  stockholders.     They  represent  and  act  for  the  owners  of 
its  stock.    Ordinarily,  the  employment  of  a  servant  by  a  corpora- 
tion raises  the  implication  of  a  contract  to  pay  fair  wages  or  a 
reasonable  salary  for  the  service  rendered,  because  it  is  the  custom 
to  pay  such  compensation,  and  men  rarely  sacrifice  their  time  and 
expend  their  labor  or  their  money  in  the  service  of  others  without 
reward.     Directors  of  corporations,  however,  usually  serve  with- 
out wages  or  salary.     They  are  generally  financially  interested  in 
the  success  of  the  corporation  they  represent,  and  their  service  as 
directors  secures  its  reward  in  the  benefit  which  it  confers  upon 
the  stock  which  they  own.     In  other  words,  the  custom  is  to  pay 
the  ordinary  employees  of  corporations  for  the  services  they  ren- 
der,  but  it  is  the  custom  of  directors  of  corporations  to  serve 
gratuitously,  without  compensation  or  expectation  of  it.     The  pre- 
sumption of  law  follows  the  custom.    From  the  employment  of  an 
ordinary  servant  the  law  implies  a  contract  to  pay  him.     From  the 
service  of  a  director,  the  implication  is  that  he  serves  gratuitously. 
The  latter  presumption  prevails,  in  the  absence  of  an  understand- 
ing or  an  agreement  to  the  contrary,  when  directors  are  discharg- 
ing the  duties  of  other  offices  of  the  corporation  to  which  they  are 
chosen  by  the  directory,  such  as  those  of  president,  secretary,  and 
treasurer.     Moreover,  as  the  members  of  boards  of  directors  act 
in  a  fiduciary  capacity,  they  are  without  the  power  or  authority  to 
dispose  of  the  property  of  the  corporation  without  consideration. 
Consequently  they  may  not  lawfully  vote  back  pay  to  an  officer 

*  Facts  condensed. 
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who  has  been  serving  the  corporation  voluntarily  without  any 
agreement  that  he  shall  receive  any  reward  for  the  discharge  of 
his  duties.  It  is  beyond  their  powers  to  create  a  debt  of  the  cor- 
poration by  their  mere  vote  or  resolution. 

Some  authorities  have  gone  so  far  as  to  hold  that  officers  of  a 
corporation,  who  are  also  its  directors,  cannot  recover  for  the  dis- 
charge of  their  duties  unless  their  compensation  is  fixed  by  a  by- 
law or  by  a  resolution  of  the  board  before  their  services  are  ren- 
dered. Gridley  v.  Railway  Co,,  71  111.  200,  203;  Kilpatrick  v. 
Bridge  Co.,  49  Pa.  St.  118,  121;  Wood  v.  Manufacturing  Co.,  33 
Ore.  20,  25,  23  Pac.  Rep.  848.  The  fact  is,  however,  that,  in  the 
active  and  actual  business  transactions  of  the  world,  many  officers 
of  corporations,  who  are  also  members  of  their  boards  of  directors, 
spend  their  time  and  their  energies  for  years  in  the  interest  of 
their  corporations,  and  greatly  benefit  the  owners  of  their  stock, 
under  agreements  that  they  shall  have  just,  but  indefinite,  com- 
pensation for  their  services.  We  are  unwilling  to  hold  that  such 
officers  should  be  deprived  of  all  compensation  because  the  amounts 
of  their  salaries  were  not  definitely  fixed  before  they  entered  upon 
the  discharge  of  their  duties.  A  thoughtful  and  deliberate  con- 
sideration of  this  entire  question,  and  an  extended  consideration 
of  the  authorities  upon  it,  has  led  to  the  conclusion  that  this  is 
the  true  rule:  Officers  of  a  corporation,  who  are  also  directors, 
and  who,  without  any  agreement,  express  or  implied,  with  the 
corporation  or  its  owners,  or  their  representatives,  have  voluntarily 
rendered  their  services,  can  recover  no  back  pay  or  compensation 
therefor;  and  it  is  beyond  the  powers  of  the  board  of  directors, 
after  such  services  are  rendered,  to  pay  for  them  out  of  the  funds 
of  the  corporation,  or  to  create  a  debt  of  the  corporation  on  ac- 
count of  them.  Jones  v.  Morrison,  31  Minn.  140,  147,  16  N.  W. 
Rep.  854:  Blue  v.  Bank,  145  Ind.  518,  522,  43  N.  E.  Rep.  655; 
Doe  V.  Transportation  Co,,  78  Fed.  Rep.  62,  67;  Association  v. 
Stonemets,  29  Pa.  St.  534;  Railroad  Co,  v.  Ketchum,  27  Conn. 
170;  Road  Co,  V.  Branegan,  40  Ind.  361,  364.  But  such  officers, 
who  have  rendered  their  services  under  an  agreement,  either  ex- 
press or  implied,  with  the  corporation,  its  owners  or  representa- 
tives, that  they  shall  receive  reasonable,  but  indefinite,  compensa- 
tion therefor,  may  recover  as  much  as  their  services  are  worth ; 
and  it  is  not  beyond  the  powers  of  the  board  of  directors  to  fix 
and  pay  reasonable  salaries  to  them  after  they  have  discharged 
the  duties  of  their  offices.  Missouri  River  Co.  v.  Richards,  8  Kan, 
loi ;  Rogers  v.  Railway  Co.,  22  Minn.  25,  27;  Railroad  Co,  v. 
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Tiernan  (Kan.  Sup.),  15  Pac.  Rep.  544,  553;  Stewart  v.  Railroad 
Co.,  41  Fed.  Rep.  736,  739 ;  Roshorough  v.  Canal  Co,,  22  Cal.  557, 
562.     *     *     * 

The  note  was  not  without  consideration,  and  the  judgment  upon 
it  was  right.     *     *     * 
Affirmed. 


Joseph  Smith  z\  John  Hurd  and  Others. 

12   Me  teal  f    (Mass.)    371    (1847). 

This  was  a  special  action  on  the  case,  by  a  stockholder  of  the 
Phoenix  Bank,  against  those  who  were  directors  of  the  said  bank, 
for  several  years  next  before  and  at  the  time  of  the  failure  of 
said  bank,  in  October,  1842.  There  were  two  counts;  one  founded 
in  nonfeasance  of  official  duty,  the  other  in  misfeasance. 

The  first  count  recited,  as  matter  of  inducement,  that  stock- 
holders in  banks  are  bound  by  law  to  elect  a  certain  number  of 
directors,  *  *  *  •  and  that  it  is  the  duty  of  each  individual, 
who  accepts  the  office  of  director,  to  exercise,  concurrently  with  his 
associates,  unless  prevented  by  inevitable  accident,  a  reasonable 
degree  of  diligence  and  fidelity  in  performing  the  common  dutie? 
of  the  board;  and  that,  if  the  capital  is  lost  by  the  official  mis- 
management of  the  directors,  the  stockholders  are  by  law  maJe 
answerable  for  it,  and  that,  when  the  charter  is  annulled  or  ex- 
pires, they  are  liable  also  for  the  redemption  of  all  outstanding 
bills.     *     *     * 

The  said  count  then  alleged  that  for  a  long  space  of  time  the 
defendants,  "  not  regarding  their  aforesaid  duties  as  such  directors, 
nor  their  respective  and  concurrent  promises  in  that  behalf,  but 
wholly  disregarding  the  same,  and  contriving  together  to  injure 
and  deceive  the  plaintiff  therein,  neglected  and  omitted,  without 
any  reasonable  excuse,  during  the  said  term  of  years,  to  give  rea- 
sonable and  proper  personal  attention  to  the  business  of  the  said 
bank,  and  the  care  and  management  of  its  property  and  concerns, 
and  to  exercise  a  reasonable  care  and  diligence  in  ordering  and 
directing  the  said  president  and  cashier,  so  elected  and  appointed, 
from  time  to  time,  in  manner  aforesaid,  concerning  the  business 
of  the  said  bank,  and  the  manner  of  conducting  the  same,  in  their 
respective  departments."    *     *     * 

The  said  count  then  averred  that  by  reason  of  all  the  aforesaid 
negligences  and  omissions,  and  the  said  acts  of  the  president  and 
cashier,  so  negligently  permitted,  the  bank  suddenly  failed  on  the 
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3d  of  October,  1842,  and  became  unable  to  redeem  its  bills  and 
pay  its  debts;  that  its  capital  was  wholly  lost,  and  that  the  plain- 
tiff's shares  therein  became  valueless,  and  that  he  was  made  liable, 
in  a  large  amount,  for  his  proportion  of  the  capital,  lost  by  the 
official  mismanagement  of  the  directors,  and  further  liable,  at  the 
expiration  of  the  charter,  to  pay  large  sums  for  the  redemption 
of  the  bills  of  said  bank,  and  liable  to  be  harassed  by  suits  of  the 
bill  holders  and  other  creditors  of  the  bank,  and  to  be  put  to  heavy 
expenses  and  great  losses  thereby. 

*  *  *  And,  generally,  the  said  second  count  charged,  as  acts 
of  the  defendants,  the  matters  which,  in  the  first  count,  were 
charged  as  negligences  and  permissions;  and  deduced  therefrom, 
in  like  manner,  the  failure  of  the  bank,  and  the  special  damage 
to  the  plaintiff. 

This  count  concluded  with  an  averment  that  the  defendants,  by 
*'  misconducting  the  business  of  said  bank,  as  aforesaid,  so  wil- 
fully, deceitfully,  and  fraudulently  mismanaged  the  business  and 
property  of  the  said  bank  that  the  whole  capital  thereof  was 
utterly  lost  and  wasted." 

The  defendants  demurred  to  the  declaration,  and  the  plaintiff 
joined  in  demurrer. 

Shaw,  Ch.  J.  This  is  certainly  a  case  of  first  impression.  We 
are  not  aware  that  any  similar  action  has  been  sustained  in  Eng- 
land, or  in  any  of  the  courts  of  this  country.  It  is  founded  on 
no  statute.  It  is  an  action  on  the  case,  at  common  law,  brought 
by  an  individual  holder  of  shares  in  an  incorporated  bank,  against 
the  directors,  not  including  the  president,  setting  forth  various  acts 
of  negligence  and  malfeasance,  through  a  series  of  years,  in  con- 
sequence of  which,  as  the  declaration  alleges,  the  whole  capital 
of  the  bank  was  wasted  and  lost,  and  the  shares  of  the  plaintiff 
became  of  no  value.  The  circumstance  that  no  such  action  has 
been  maintained  would  certainly  be  no  decisive  objection,  if  it 
could  be  shown  to  be  maintainable  on  principle.  But  the  fact  that 
similar  grievances  have  existed  to  a  great  extent,  and  in  num- 
berless instances,  where  such  an  action  would  have  presented  an 
obvious  and  effective  remedy,  affords  strong  proof  that  in  the  view 
of  all  such  suffering  parties,  and  their  legal  advisers  and  guides, 
there  was  no  principle  on  which  such  an  action  can  be  maintained. 

If  an  action  can  be  brought  by  one  stockholder,  it  may  be 
brought  by  the  holder  of  a  single  share;  so  that  for  one  and  the 
same  default  of  these  directors,  thirty-five  hundred  actions  might 
be  brought.     If  it  may  be  sustained  by  proof  of  an  act,  or  series 
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of  acts,  of  carelessness,  neglect,  and  breach  of  duty,  in  managing 
the  affairs  of  the  bank,  by  which  the  whole  value  of  the  stock 
is  destroyed,  it  may,  on  the  same  principle,  be  maintained  on  any 
act  or  instance  of  such  negligence,  by  which  the  shares  are 
diminished  in  value  fifty,  ten,  five,  or  one  per  cent.  Still,  not- 
withstanding these  consequences,  if  the  plaintiff  has  a  good  right 
of  action,  upon  recognized  and  sound  legal  principles,  his  action 
ought  to  be  sustained. 

But  the  court  are  of  opinion  that  the  action  cannot  be  main- 
tained ;  and  that  on  several  grounds,  a  few  of  the  more  prominent 
of  which  may  be  alluded  to. 

I.  There  is  no  legal  privity,  relation,  or  immediate  connection, 
between  the  holders  of  shares  in  a  bank,  in  their  individual  ca- 
pacity, on  the  one  side,  and  the  directors  of  the  bank  on  the  other. 
The  directors  are  not  the  bailees,  the  factors,  agents  or  trustees 
of  such  individual  stockholders.  The  bank  is  a  corporation  and 
body  politic,  having  a  separate  existence  as  a  distinct  person  in 
law,  in  whom  the  whole  stock  and  property  of  the  bank  are  vested, 
and  to  whom  all  agents,  debtors,  officers  and  servants  are  responsi- 
ble for  all  contracts,  express  or  implied,  made  in  reference  to  such 
capital,  and  for  all  torts  and  injuries  diminishing  or  impairing  it. 
The  very  purpose  of  incorporation  is  to  create  such  legal  and  ideal 
person  in  law,  distinct  from  all  the  persons  composing  it,  in  order 
to  avoid  the  extreme  difficulty,  aijd  perhaps  it  is  not  too  much  to 
say  the  utter  impracticability,  of  such  a  number  of  persons  acting 
together  in  their  individual  capacities.  The  practical  difficulty 
would  be  nearly  as  great,  whether  it  were  held  that  all  must  join 
in  an  action  to  recover  damages  for  an  injury  to  the  common 
property,  or  that  each  might  sue  separately. 

The  stockholders  do,  indeed,  ordinarily  elect  the  directors;  but 
it  is  as  parts  and  members  of  the  corporation,  in  their  corporate 
capacity,  in  modes  pointed  out  by  the  charter  and  by-laws,  so  that 
'  the  directors  are  the  appointees  of  the  corporation,  not  of  the  in- 
dividuals. Indeed,  I  believe  there  is  a  provision  in  the  bank  char- 
ters—  there  certainly  was  formerly  —  which  is  equally  to  the 
present  purpose  —  namely,  that  the  commonwealth  shall  be  at 
liberty  to  add  a  certain  amount  to  the  capital  of  various  bank*:, 
and  appoint  a  proportional  number  of  directors.  Such  directors, 
so  appointed,  pursuant  to  the  charter  regulating  the  legal  organ- 
ization of  the  body,  would  stand  in  all  respects  on  the  footing  of 
directors  chosen  by  the  stockholders.  If  these  were  liable  to  the 
action  of  individual  stockholders,  those  would  be,  in  like  manner. 
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2.  The  individual  members  of  the  corporation,  whether  they 
should  all  join,  or  each  act  separately,  have  no  right  or  power 
to  intermeddle  with  the  property  or  concerns  of  the  bank,  or  call 
any  officer,  agent  or  servant  to  account,  or  discharge  them  from 
any  liability.  Should  all  the  stockholders  join  in  a  power  of  attor- 
ney to  any  one,  he  could  not  take  possession  of  any  real  or  personal 
estate,  any  security  or  chose  in  action ;  could  not  collect  a  debt,  or 
discharge  a  claim,  or  release  damage  arising  from  any  default; 
simply  beause  they  are  not  the  legal  owners  of  the  property,  and 
damage  done  to  such  property  is  not  an  injury  to  them.  Their 
rights  and  their  powers  are  limited  and  well  defined.  They  are 
members  of  an  organized  body,  and  exercise  such  powers  as  the 
organization  of  the  institution  gives  them.  Stockholders  in  banks 
have  a  separate  right  to  dividends,  when  declared,  and  to  a  dis- 
tributive share  of  the  capital  stock,  if  any  remains  when  the  charter 
of  the  bank  is  at  an  end,  and  its  debts  paid. 

3.  But  another  important  consideration  is,  that  the  injury  done 
to  the  capital  stock  by  wasting,  impairing,  and  diminishing  its  value, 
is  not,  in  the  first  instance,  nor  necessarily,  a  damage  to  the  stock- 
holders. All  sums  which  could,  in  any  form,  be  recovered  on  that 
ground,  would  be  assets  of  the  corporation,  and  when  collected  and 
received  by  directors,  receivers,  or  any  other  persons  entitled  to 
receive  the  same,  they  would  be  held  in  trust,  first  to  redeem  the 
bills  and  pay  the  debts  of  the  bank;  and  it  would  be  only  after 
these  debts  were  paid,  and  in  case  any  surplus  should  remain,  that 
the  stockholders  would  be  entitled  to  receive  anything.  It  is,  there- 
fore, an  indirect,  contingent,  and  subordinate  interest,  which  each 
stockholder  has,  in  damages  so  to  be  recovered  against  directors. 
If,  upon  such  indirect,  contingent,  and  remote  interest,  individual 
stockholders  could  recover  for  the  defaults  of  directors,  and 
especially,  as  is  alleged  in  this  case,  where  these  defaults  have  been 
so  great  as  to  sink  the  capital,  a  fortiori  would  the  creditors  of  the 
bank  individually  have  a  right  to  maintain  similar  actions ;  because 
their  claim  upon  the  funds,  being  prior  to  that  of  stockholders, 
would  be  somewhat  more  impiediate  and  direct. 

In  the  same  connection,  it  is  obvious  to  remark  that,  a  judgment 
in  favor  of  one  stockholder  would  be  no  bar  to  an  action  by  a 
creditor,  nor  a  judgment  by  both,  to  an  action  by  the  corporation. 

4.  But  it  is  said  that  although  the  real  and  personal  estate,  the 
securities  and  capital  stock,  are,  in  legal  contemplation,  vested  in 
the  corporation,  yet  the  individual  has  a  separate  and  distinct 
property  and  interest  in  his  particular  shares,  by  any  injury  to 
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which  he  may  have  a  separate  damage.  To  some  extent,  it  is 
true  that  he  has  a  several  interest  in  his  shares;  but  it  is  to  be 
taken  with  some  qualifications.  Strictly  speaking,  shares  in  a  bank 
do  not  constitute  a  legal  estate  and  property;  it  is  rather  a  limited 
and  qualified  right  which  the  stockholder  has  to  participate,  in  a 
certain  proportion,  in  the  benefits  of  a  common  fund,  vested  in  a 
corporation  for  the  common  use;  it  is  a  qualified  and  equitable 
interest,  a  valuable  interest,  manifested  usually  by  a  certificate, 
which  is  transferable.  To  the  extent  of  this  separate  and  peculiar 
interest,  a  stockholder,  no  doubt,  might  maintain  his  separate  and 
special  action,  according  to  the  nature  of  the  wrong  done  to  him 
in  respect  to  it ;  as  trover  or  trespass,  for  the  conversion  or  tortious 
taking  of  his  certificate ;  trespass  on  the  case  for  refusing  to  make 
a  transfer  on  a  proper  occasion;  assumpsit  for  a  dividend  declared, 
and  the  like.  But  an  injury  done  to  the  stock  and  capital,  by 
negligence  or  misfeasance,  is  not  an  injury  to  such  separate  interest, 
but  to  the  whole  body  of  stockholders  in  common.  It  is  like  the 
case  of  a  common  nuisance,  where  one  who  suffers  a  special  dam- 
age, peculiar  to  himself,  and  distinguishable  in  kind  from  that  which 
he  shares  in  the  common  injury,  may  maintain  a  special  action. 
Otherwise,  he  cannot.  Co.  Lit.  56a;  3  Steph.  N.  P.  2372 ;  Lansing 
V.  Smith,  8  Cow.  146. 

But  we  are  pressed  with  the  argument,  that  for  every  damage 
which  one  sustains,  which  is  caused  by  the  wrongful  act  of  an- 
offier,  he  ought  to  have  a  remedy.  This  is  far  from  being  uni- 
versally true.  Another  maxim  in  regard  to  claims  for  damage  is 
causa  proxima,  non  remota,  spectatur.  Thousands  of  instances 
occur  in  which  one  sustains  consequential  and  incidental  damage 
from  the  misconduct  of  another,  without  a  remedy  at  law.  By  the 
misconduct  of  the  officers  or  agents  of  a  parish,  town,  county,  or 
even  of  the  state  or  the  Union,  defalcations  may  take  place,  treasure 
be  squandered  and  wasted,  and  all  the  members  of  the  respective 
aggregate  bodies  suffer  damage,  for  which  the  law,  from  the  nature 
of  the  case,  can  afford  no  direct  remedy.  But  the  true  answer  to 
the  objection  is,  that  stockholders  have  a  remedy,  a  theoretic  one 
indeed,  and  perhaps  often  inadequate,  in  the  power  of  the  corpo- 
ration, in  its  corporate  capacity,  to  obtain  redress  for  injuries  done 
to  the  common  property,  by  the  recovery  of  damages;  and  each 
individual  stockholder  has  his  remedy,  through  the  powers  thus 
vested  in  the  corporation,  for  the  common  benefit. 

On  the  whole,  the  court  are  of  opinion  that  the  demurrer  is 
well  taken,  and  that  the  action  cannot  be  maintained. 
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James  G.  Deaderick  et  al.  v.  R.  T.  Wilson  et  al. 

8  Baxter  (67  Tennessee)  108  (1874). 

Appeal  from  the  Chancery  Court.     Smith,  Chancellor. 

Freeman,  J.,  delivered  the  opinion  of  the  court.    *     *     * 

The  first  question  we  discuss  is  raised  by  the  first  and  part  of 
the  fifth,  the  sixth  and  seventh  prayers  of  the  bill,  together  with 
the  subordinate  prayers  in  aid  of  the  relief  thus  sought.  They  are 
as  follows: 

I.  That  the  defendants  be  required  to  produce  and  file  the  genu- 
ine original  contract  in  writing  made  with  the  Southern  Railway 
Security  Co.  or  with  Thos.  A.  Scott  for  the  sale  of  the  said  ten 
thousand  shares  of  stock,  and  that  the  same  be  decreed  to  be  null, 
void  and  of  no  validity. 

The  clause  of  the  fifth  prayer  is:  "But  if  Your  Honor  shall 
hold  they  are  not  entitled  to  the  relief  for  which  they  above  pray  — 
that  is,  to  have  the  sale  of  ten  thousand  shares  of  stock  set  aside 
—  then  they  pray  that  Wilson,  Jaques,  McGhee  and  Jackson,  with 
such  other  directors  and  officers  as  were  confederated  with  them 
in  the  purchase  and  sale  of  said  stock,  be  held  to  account  to  the 
stockholders  from  whom  they  purchased  the  same  for  all  profits 
made  and  realized  by  said  purchase  and  sale;  but  if  said  sale  and 
transfer  is  set  aside,  they  pray  for  an  account  of  such  profits  and 
advances  in  value  as  may  have  accrued,  and  that  the  parties  be 
required  to  show  from  whom  they  purchased  stock,  when  each 
purchase  was  made,  the  price  paid,  and  through  what  agency  pur- 
chased." 

The  facts  on  which  this  latter  branch  of  relief  is  prayed  may  be 
substantially  stated  as  follows:  It  is  alleged  that  Wilson,  Jaques, 
McGhee  and  Jackson,  with  other  officers  and  directors  of  the  cor- 
poration, receiving  salaries  as  such,  conceived  and  formed  the 
design  and  scheme  of  speculating  in  the  stock  owned  by  complain- 
ants, and  others  on  whose  behalf  they  sue,  to  the  damage  of  the 
owners  of  the  stock  and  profit  of  said  respondents ;  that  they  availed 
themselves  of  their  superior  knowledge,  influence  and  power,  and 
other  advantages  incident  to  their  positions  as  such  officers  and 
directors,  and  as  trustees  for  the  stockholders,  to  carry  said  scheme 
into  execution,  and  procured  the  smaller  stockholders  to  transfer 
to  them  their  shares  of  stock  at  prices  far  below  their  par  value 
and  far  below  the  prices  that  their  superior  information  enabled 
them  to  foresee  said  shares  would  command. 

Stripped  of  all  verbiage,  this  charge  is  simply  that  officers  and 
directors  of  a  railroad  corporation  have  purchased  stock  of  parties 
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owning  small  amounts  of  stock  at  below  the  par  value  of  the  stock 
and  below  the  value  which  they  foresaw  it  would  command  —  that 
is,  in  the  future  —  and  that  they  so  purchased  because  of  their 
superior  knowledge  of  the  real  value  of  the  stock  or  their  superior 
foresight  as  to  its  future  value,  which  knowledge  was  obtained  by 
means  of  their  official  positions. 

The  legal  proposition  which  underlies  it,  on  which  relief  is  sought, 
and  the  charge  made  is  that  the  officers  and  directors  of  a  corpora- 
tion of  this  kind  are  trustees  for  the  stockholders  or  individual 
owners  of  the  stock  and  as  such  cannot  be  allowed  to  make  a  profit 
out  of  their  trust  —  the  rule  applicable  to  all  trustees  in  courts  of 
equity.  On  the  correctness  and  accuracy  of  this  proposition  all  this 
branch  of  the  case  made  by  the  bill  turns,  assuming  for  the  present, 
but  not  deciding,  that  complainants  have  presented  themselves  prop- 
erly before  the  court  to  obtain  this  relief.  To  this  question  we  now 
address  ourselves. 

Numerous  cases,  both  in  England  and  this  country,  have  settled 
that  the  position  of  a  director  is  in  some  sense  one  of  a  fiducian* 
character;  in  most  of  them  directors  are  stated  to  be  trustees  for 
the  stockholders.  That  this  is  true  in  some  particulars  is  beyond 
all  question.  See  cases  of  Overend,  Gurney  &  Co,  v.  Gibb,  3  Eng. 
R.  7-17;  Liquidators  v.  Coleman,  6  Eng.  R.  26-33;  ^  Redf.  on 
Railw.  576,  and  numerous  authorities  cited  in  printed  brief  of 
Shields  counsel,  pp.  29,  30,  31 ;  also  cases  collected  in  Board  of 
Commissioners  of  Tippecanoe  County  v.  Reynolds,  June  number 
Amer.  L.  Reg.,  p.  376,  decided  by  Supreme  Court  of  Indiana.  To 
call  directors  of  a  corporation  trustees  for  the  stockholders,  how- 
ever, without  limiting  the  use  of  this  term  by  the  facts  of  the  cases 
in  which  the  question  has  been  presented  for  adjudication,  is  cal- 
culated to  mislead  and  induce  a  very  wrong  conclusion  as  to  the 
liabilities  of  officers,  or  rather  agents,  of  corporations. 

As  said  by  Sharswood,  J.,  in  Sperings  Appeal,  71  Pa.  St.  12: 
10  Amer.  Rep.  689:  *'  It  is  by  no  means  a  well-settled  point  what 
is  the  precise  relation  which  directors  sustain  to  stockholders.  They 
are  undoubtedly  said  in  many  authorities  to  be  trustees,  but  that, 
I  apprehend,  is  only  in  a  general  sense,  as  we  term  an  agent  or  any 
bailee  intrusted  with  the  care  and  management  of  the  property  of 
another.    It  is  certain  they  are  not  technical  trustees." 

This  statement  of  the  learned  judge,  we  think,  is  correct  beyond 
doubt.  The  officers  and  directors  of  a  railroad  corporation  do  not 
have  the  legal  title  of  the  corporate  property  vested  in  them  as 
such,  to  be  held  by  them  for  the  use  of  the  company  nor  the  stock- 
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holders;  much  less  have  they  the  title  to  or  control  of  the  individual 
shares  of  stockholders. 

The  corporation,  the  legal  entity,  owns  the  franchise  and  corpo- 
rate property.  The  officers  and  directors  are  the  agents  through 
whom  this  legal  entity  acts,  and  in  the  performance  of  the  duties 
pertaining  to  their  positions  represent  the  corporation.  And  so 
with  reference  to  the  stockholder,  who,  by  virtue  of  his  ownership 
as  his  individual  property,  is  entitled  to  the  dividends  properly 
accruing  to  him  sfs  owner  of  such  shares  of  stock,  the  officers  and 
directors  are  under  obligations  to  the  faithful  management  and  use 
of  the  corporate  franchise  and  property,  so  as  to  secure  him  the 
benefit  of  such  dividends.  In  both  cases  they  are  responsible  under 
certain  circumstances,  in  a  proper  proceeding  in  a  court  of  equity 
and  probably  in  some  cases  in  a  court  of  law,  for  any  wrong  con- 
duct in  violation  of  the  rights  of  either  the  corporation  or  injuri- 
ously affecting  the  interests  in  which  the  stockholder  is  concerned. 
In  a  word,  they  are  agents  charged  with  the  performance  witli 
fidelity  of  the  duties  that  grow  out  of  their  position,  as  defined  by 
the  powers,  objects  and  purposes  of  the  charter  of  the  company. 
To  this  extent  is  their  position  fiduciary,  and  for  breaches  of  good 
faith  in  the  performance  of  these  trusts  they  are  held  responsible. 
These  general  propositions,  though  sound,  in  our  judgment,  may, 
in  their  application  to  particular  cases,  require  some  qualification; 
but  as  general  propositions  we  think  they  embody  the  true  idea  on 
which  the  responsibility  of  such  parties  rest,  as  deducible  from  the 
cases  and  the  nature  of  the  positions  themselves. 

But  do  these  principles  sustain  the  argument  of  complainants 
and  the  theory  of  their  bill  on  this  branch  of  the  case?  It  is,  first, 
that  the  shares  of  stock,  amounting  to  ten  thousand,  sold  by  de- 
fendants, Thomas  A.  Scott,  or  Security  Company,  be  declared  null 
and  void  for  reasons  that  will  be  referred  to  hereafter;  second,  if 
this  is  not  done,  then  that  defendants  be  held  to  account  to  the 
stockholders  from  whom  they  purchased,  on  what  stock  they 
purchased  from  them,  for  all  profits  realized  by  said  purchase  and 
sale;  and  this  on  the  ground  that  the  officers  and  directors  were 
trustees  in  such  a  sense  as  to  forbid  their  purchasing  the  shares  of 
stock  owned  by  individual  stockholders,  except  under  the  stringent 
rules  that  govern  as  between  trustee  and  beneficiary  in  a  technical 
trust,  or  as  between  principal  and  agent,  attorney  and  client. 

It  suffices  to  say,  first,  on  this  proposition  that  we  have  pointed 
to  no  case  that  holds  such  a  doctrine,  and  we  feel  sure  that  none 
can  be  found  going  this  length.  We  are  totally  unable  to  see  the 
application  of  the  principle  invoked  to  the  case  in  hand.      The 
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officers  and  directors  of  a  corporation  are  charged  with  no  trust 
nor  fixed  with  any  duty,  as  far  as  we  can  see,  as  to  the  sale  or 
disposition  or  transfer  in  any  way  of  the  shares  of  stock  owned  by 
the  shareholder.  They  have  no  power  to  control  its  sale  or 
transfer,  are  charged  with  no  duty  in  refereiKe  to  such  sale  or 
transfer,  by  reason  of  their  official  position.  They,  as  individuals, 
might  by  contract  assume  such  duties,  as  any  otiier  parties  might, 
and  would  then  be  held  responsible  individually  as  others  under 
like  circumstances.  But  officially  they  could  not,  •probably,  assume 
or  undertake  such  a  duty;  certainly  not  without  the  previous  au- 
thority of  the  corporation,  regularly  conferred.  It  certainly  is 
not  in  the  line  of  the  duty  of  the  president,  directors,  or  other 
officers  of  a  railroad  company  to  sell  the  shares  of  stock  owned  by 
the  shareholders.  If  not,  then  as  such  they  can  be  charged  with 
no  breach  of  trust  or  duty  in  connection  with  said  transfer  or  sale 
growing  out  of  their  official  relation  to  the  company,  for  no  such 
duty  is  imposed  or  trust  assumed  to  be  violated.  Nor  can  it  be 
said  that  such  officers  may  not,  as  individuals,  purchase  and  hold 
stock  in  the  corporation  of  which  they  are  members;  certainly  not, 
unless  prohibited  to  do  so  by  the  legislature.  No  such  prohibition 
is  shown.  In  fact,  we  believe  it  is  a  general  qualification  in  all 
corporations  of  this  character  that  the  directors  and  officers  shall 
own  stock,  and  in  most  cases,  in  order  to  be  eligible  to  offices  of 
a  certain  character,  to  own  some  considerable  amount  of  it.  There 
being  no  limit  as  to  the  amount  which  he  may  own,  as  a  matter 
of  course  he  may  purchase  it,  and  if  he  may  do  this,  he  must 
necessarily  do  so  from  an  owner,  and  that  must  be  a  stockholder. 
Whether  he  owns  much  or  little  can  have  no  possible  bearing  on 
the  question  of  his  right  to  sell  nor  of  the  other  to  buy.  After  all, 
the  simple  question  involved  is  whether  the  officers  and  directors 
are  free  to  purchase  stock  irom  a  shareholder  in  the  corporation 
on  the  same  terms  as  others.  To  this  there  can  be  but  one  answer 
—  that  is,  they  may,  unless  prohibited  by  legislative  restriction. 

The  true  relation  between  directors  and  officers  of  a  corporation 
and  the  shareholder  is  thus  stated  by  Shaw,  Ch.  J.,  in  the  case 
Smith  v.  Hurd,  12  Mass.  R.  371,  cited  in  A.  L.  R.,  vol.  13,  p.  378: 

"  There  is  no  legal  privity  relation  or  immediate  connection 
between  the  holders  of  shares  in  a  bank,  in  their  individual  ca- 
pacity, on  the  one  side,  and  the  directors  of  the  bank  on  the  other. 
The  directors  are  not  the  bailees,  the  factor's  agents,  or  trustees  of 
such  individual  stockholders." 

In  the  language  of  the  Supreme  Court  of  Massachusetts  in  the 
case  from  which  the  above  question  is  cited,  "  Stock  in  a  corpora- 
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tion  held  by  an  individual  is  his  own  private  property,  which  he 
may  sell  or  dispose  of  as  he  sees  proper,  and  over  which  neither 
the  corporation  nor  its  officers  have  any  control.  It  is  the  subject 
of  daily  commerce,  and  is  bought  and  sold  in  market  like  any  other 
marketable  commodity."  This  is  a  clear  and  accurate  statement 
of  the  relation  of  the  parties  on  this  subject.  We  refer  to  this 
case  for  a  very  complete  review  of  the  cases,  both  English  and 
American,  on  this  subject.  See,  also,  Delaware  R.  R.  Tax,  18  Wall. 
229-30,  with  authorities  referred  to  by  Field,  J.,  as  to  the  character 
of  such  property;  also,  in  our  State,  9  Yer.  490;  10  Yer.  197. 

It  being  clear  and  beyond  all  question,  both  on  sound  principle 
and  authority,  that  the  directors  or  officers  of  the  company  were 
charged  with  no  trust  in  reference  to  the  sale  or  disposition,  the 
management  or  control  of  the  shares  of  stock  owned  by  the  indi- 
vidual stockholders,  it  follows  that  none  of  the  responsibilities 
growing  out  of  this  relation  attaches  to  them  in  making  such  pur- 
chase from  the  stockholder  as  are  contended  for  by  complainant, 
and  that  this  feature  of  the  bill  cannot  be  maintained,  and  the 
demurrer  was  properly  sustained  on  this  question. 

It  is  proper  to  say  that  in  all  the  cases  and  other  authorities 
cited  by  complainants'  counsel  in  his  learned  and  elaborate  argu- 
ment, in  which  directors  are  called  trustees,  not  one  of  them  hints 
at  the  idea  that  they  are  trustees  or  have  any  fiduciary  relation 
whatever  to  the  shares  of  stock  owned  by  the  stockholders  so  far 
as  selling  or  buying  such  stock  is  concerned.  They  are  all  of  quite 
a  different  character  from  the  case  now  under  discussion,  and  the 
trust  relation  was  applied  to  a  very  different  state  of  facts.  We 
cite  a  few  of  these  authorities  by  way  of  illustration.  In  Story's 
Eq.,  vol.  2,  sec.  1564,  it  is  said :  "  So,  too,  courts  of  equity  will 
require  the  officers  or  joint-stock  companies  to  account  fcM*  moneys 
received  in  trust  for  the  company.  The  directors  of  a  company, 
on  the  transfer  of  its  business  to  another  company,  received  from 
the  latter  a  large  sum  for  compensation,  the  particulars  of  which 
they  withheld  from  the  members,  and  it  was  held  that  they  were 
trustees  of  the  money  for  the  members,  and  they  were  ordered,  on 
application  for  an  injunction,  to  pay  it  into  court."  It  is  obvious 
this  has  no  application  to  the  question  which  we  have  discussed. 
We  need  not  go  through  with  the  authorities  cited  by  counsel. 
They  are  all  cases  where  the  directors  have  either  made  a  profit 
out  of  the  use  of  the  corporate  property  or  derived  some  personal 
advantage,  which  of  right  ought  to  have  gone  to  the  corporation 
of  which  they  were  agents  or  managers,  and  in  which  the  share- 
holder, as  a  member  of  the  corporation,  had  an  interest  that  was 
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or  might  have  been  injured  by  the  wrong  done.  They  were  prop- 
erly held  responsible  as  trustees  in  such  cases,  because  of  a  viola- 
tion of  duties  assumed  and  growing  out  of  their  relation  to  the 
corporation  and  its  members,  of  which  they  were  officers.  But 
no  case  has  been  found,  nor  do  we  believe  can  be,  where  any  trust 
has  been  fixed  on  officers  or  directors  of  a  corporation  in  relation 
to  the  individual  shares  owned  by  the  stockholder  as  his  private 
property.  With  this,  as  we  have  said,  the  officers,  as  such,  of  the 
corporation  have  no  concern  or  connection  whatever,  either  in  law 
or  in  fact.  See  cases  on  this  question.  The  Liquidators,  etc,  v. 
Coleman  &  Knight,  6  Eng.  Reps.  i8;  Post  v.  Russell,  36  Ind. 
60;  10  Amer.  R.  5,  and  cases  cited;  Over  end,  Gurney  & 
Co.  V.  Gibbs;  House  of  Lords  Cases  in  Eng.  R.  i ;  Koeler  v.  Black 
River  Falls  Co.,  2  Bl.  716-17-18. 

The  result  is  the  bill  must  be  dismissed  for  the  reasons  assigned, 
with  costs. 


Henry  Wallace  v.  The  Pierce- Wallace  Publishing  Company 

AND  J.  M.  Pierce,  Appellants.^ 

10 1  Iowa  Reports  313  (1897). 

Petition  by  Wallace  against  the  company  and  Pierce  to  have  a 
receiver  appointed.  Wallace  was  the  owner  of  half  the  stock,  and 
was  secretary  and  treasurer.  Pierce  owned  the  other  half  of  the 
stock  and  was  president  and  business  manager,  and  they  together 
were  the  only  directors.  Bitter  dissension  had  arisen  between  Pierce 
and  Wallace,  which  it  was  alleged  made  it  impracticable  and  im- 
possible to  transact  business  with  each  other,  that  the  business  could 
not  be  carried  on,  and  that  the  objects  of  the  corporation  were  com- 
pletely frustrated. 

Deemer,  j.  *  *  *  With  reference  to  the  Homestead  Com- 
pany, we  find  there  are  decided  differences  between  the  members  of 
the  company,  which  are,  apparently,  irreconcilable;  but  they  relate 
to  matters  intra  vires,  and,  except  as  hereafter  noted,  do  not  have 
reference  to  the  Pierce- Wallace  Company.  These  disputes  are  quite 
largely,  if  not  wholly,  related  to  the  editorial  management  of  the 
newspaper  published  by  the  Homestead  Company ;  Wallace  insisting 
that  he  should  control  the  utterances  of  that  department,  while 
Pierce  and  the  other  stockholders  and  directors  were  asserting  the 
right  of  supervision,  and,  to  a  certain  extent,  at  least,  control  of 
the  editorial  columns.  The  breach  caused  by  this  difference 
widened  until  it  led  to  the  deposition  of  plaintiff,  by  the  r^^lar 

*  Facts  condensed. 
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vote  of  the  directors  of  the  corporation,  from  the  editorial  manage- 
ment of  the  paper.     Now,  without  going  into  the  merits  of  this 
unfortunate  controversy,  and  without  indicating  our  views  as  to 
who  is  at  fault,  we  simply  say,  that  if  it  be  conceded  that  the 
managers  and  directors  of  the  Homestead  Company  were  at  fault, 
it  would  give  the  plaintiff  no  right  to  the  appointment  of  the  re- 
ceiver.    The  Homestead  Company  is  not  a  party  to  this  suit.     It 
is  an  independent  corporation,  composed  of  different  stockholders 
from  those  who  own  the  stock  in  the  Pierce- Wallace  Company, 
and  is  managed  by  other  officers.     Again,  no  actionable  fraud  is 
charged  against  the  officers  of  the  Homestead  Company.     Plaintiff 
was  deposed  by  a  regular  niajority  vote,  and  as  a  minority  stock- 
holder or  officer  he  has  no  cause  for  complaint.     It  is  a  general 
rule  that  a  minority  can  not  dictate  the  policy  of  the  corporation, 
and  no  interference  with  its  management  in  their  behalf  can  be 
justified,  unless   it  be  absolutely  necessary  to  the   attainment  of 
justice.    Peatman  v.  Power  Co.,  100  Iowa,  245;  69  N.  W.  Rep. 
541.      But  we  have  already  said  too  much  as  to  the  power  to 
appoint  a  receiver  for  the  Homestead  Company,  for  such  relief  is 
not  asked,  and  the  receiver  was  not  granted  in  a  suit  against  it. 
The  appointment  was  made  with  directions  to  the  receiver  to  take 
charge  of  a  part  of  the  property  of  the  Pierce-Wallace  Company, 
to  wit,  the  stock  owned  by  it  in  the  Homestead  Company ;  and  the 
part  of  this  opinion  referring  to  this  last-named  corporation  is 
designed  to  make  plain  the  difference  which  exists  in  these  two 
bodies,  and.  to  show,  if  we  can,  that  a  dispute  as  to  the  manage- 
ment of  the  Homestead  Company  will  not  of  itself  authorize  the 
appointment  of  a  receiver  for  the  other  corporation.     We  take  it 
from  the  record  that  the  lower  court  concluded  that  there  were  such 
differences  between  Pierce  and  Wallace  as  to  the  management  of 
the  Homestead  Company  that  they  could  not  act  together  in  matters 
relating  to  the  Pierce- Wallace  Company,  and  conld  not  properly 
represent  the  latter  corporation  in  the  meetings  of  the  Homestead 
Company,  and  it  seems  that  the  receiver  was  appointed  in  order 
that  it  might  be  represented  at  the  meetings  of  the  stockholders 
of  the  Homestead  corporation.     It  further  appears  that  the  court 
below  did  not  think  there  were  such  differences  as  would  hinder 
the  Pierce- Wallace  corporation  in  the  exercise  of  its  function,  ex- 
cept in  relation  to  the  Homestead  stock,  for  he  denied  the  receiver- 
ship as  to  all  the  property  save  this  stock,  and  we  may  say,  in 
justification  of  the  court's  refusal,  that  we  think  it  was  right  in 
so  doing.     Plaintiff  has  not  been  denied  any  right  in  this  corpora- 
tion.    He  is  still  at  liberty  to  handle  the  -  funds  and  to  perform 
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his  duties  as  a  stockholder,  director  and  officer.  What  have  we 
then  as  to  the  management  of  the  stock  in  the  Homestead 
Company  ? 

It  appears,  that  after  Wallace's  deposition  as  editor  of  the  Home- 
stead paper,  he  demanded  a  meeting  of  the  board  of  directors. 
Pierce  called  the  meeting,  but  Wallace  was  out  of  town.     It  was 
said  that  Pierce  did  not  know  of  his  absence,  but  this  is  immaterial, 
for  the  reason  that  a  second  meeting  was  called  shortly  afterward, 
when  Wallace  was  in  the  city,  and  this  he  refused  to  attend.    As 
soon  as  the  meeting  was  called  Pierce  drew  up  a  resolution,  which 
gave  to  each  of  the  parties  a  proxy  to  vote  one-half  of  the  Home- 
stead Company  stock  at  the  meeting  of  that  corporation.    This 
resolution  was  submitted  to  Wallace  in  advance  of  the  meeting,  as 
indicating  Pierce's  views;  and  it  seems  that  Pierce  was  anxious 
that  all  matters  with  reference  to  the  action  of  this  corporation 
should  be  agreed  upon,  to  avoid  any  possibility  of  difficulty.     Now, 
it  seems  to  be  held  by  some  of  the  English  courts  that  a  receiver 
will  be  appointed  where  there  is  such  a  dispute  among  the  members 
of  a  governing  body  as  prevents  the  affairs  being  carried  on  prop- 
erly.    See  Featherstone  v,. Cooke,  L.  R.  i6  Eq.  298;  2  Cook,  Stock, 
Stockh.  and  Corp.  Law,  §  684 ;  Morawetz,  Priv.  Corp.,  §§  284,  285. 
Mr.   Cook  says,  however,  the  court  will  not  interfere  unless  the 
corporation  is  in  a  condition  in  which  there  is  no  proper  governing 
body,  or  there  are  such  dissensions  in  the  g^oveming  body,  as  that 
it  is  impossible  to  carry  on  the  business  with  advantage  to  the 
parties  interested.     "  In  such  a  case  the  court  will  interfere,  but 
only  for  a  limited  time,  and  to  as  small  extent  as  possible."    There 
are  other  authorities  holding  to  a  contrary  doctrine.    American 
Loan  and  Trust  Company  v.  Toledo,  C,  &  S.  R.  Co,,  29  Fed.  Rep. 
416;  Coal  Co.  v.  Hooper  (Ala.),  17  So.  Rep.   118;  Einstein  v. 
Rosenfield,  38  N.  J.  Eq.  309.    And  it  is  manifest  that  courts  arc 
loth  to  appoint  a  receiver  for  the  mere  purpose  of  carrying  on 
the  business  of  a  corporation  which   is  being  conducted  by  its 
proper  officers,  although  not  to  the  profit  or  satisfaction  of  its 
stockholders,  for  the  reason,  as  said  by  Judge  Thompson,  in  his 
work  on  Corporation,  at  section  6834,  "  that  the  sovereign  docs 
not  furnish  public  agencies  for  the  carrying  on  of  private  enter- 
prises."   But,  whatever  may  be  the  true  rule  witfi  reference  to  this 
matter,  it  appears  that  the  Pierce- Wallace  Company  is  being  man- 
aged by  the  officers  selected  for  that  purpose,  just  as  it  was  before 
plaintiff  was  deposed,  except  that  he  has  voluntarily  refused  to 
attend  its  meetings,  or  to  participate  in  the  management  of  its 
business.    There  has  been  no  such  disagreement  between  the  officers 
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of  this  corporation,  with  reference  to  its  affairs,  as  to  render  it 
impossible  for  it  to  carry  on  the  business  for  which  it  was  organized. 
The  record  shows  but  one  meeting  of  the  directors  after  plaintiff's 
deposition  as  editor  of  the  Homestead,  and  this  he  refused  to 
attend.  Not  as  we  understand  it,  because  of  any  disagreement 
between  the  directors  or  stockholders  as  to  the  management  of 
this  corporation,  but  because  of  the  effect  it  might  have  upon  the 
affairs  of  the  Homestead  Company.  Evidence  is  abundant  to  the 
effect  that  all  essential  differences  grew  out  of  difficulties  which 
arose  with  reference  to  the  management  of  the  Homestead;  and 
that  these  litigants  are  not  at  variance  with  reference  to  the  man- 
agement of  the  Pierce- Wallace  Company.  Plaintiff,  as  we  believe, 
failed  to  attend  the  meetings  of  the  latter  corporation  simply 
because  he  did  not  wish  to  have  the  stock  held  by  it  in  the  Home- 
stead Company  represented  at  the  meeting  of  this  last-named  con- 
cern, and  would  not  agree  to  the  appointment  of  proxies,  as  sug- 
gested by  Pierce,  solely  because  of  the  effect  it  might  have  upon 
the  Homestead  difficulty.     *    *    * 

The  relief  asked  is,  in  effect,  the  dissolution  of  the  corporation, 
or  if  this  be  not  the  prayer,  it  is  that  the  management  of  the  cor- 
poration be  taken  out  of  the  hands  of  the  officers  who  have  been 
conducting  its  business  and  placed  in  the  hands  of  an  officer  of  the 
court  for  some  indefinite  period.  It  has  already  been  seen  that 
this  is  rarely,  if  ever,  done ;  and,  if  such  practice  should  be  approved 
in  this  court,  it  is  well  to  inquire,  how  long  should  the  receivership 
be  continued?  There  are  but  two  stockholders  in  this  corporation, 
plaintiff  Wallace  and  defendant  Pierce.  Now,  a  court  of  equity 
has  no  power  to  make  them  agree;  and,  if  their  differences  are 
such  as  that  it  is  impossible  for  them  to  carry  on  their  business,  it 
is  not  likely  that  the  appointment  of  a  receiver  will  bring  about  a 
reconciliation.  It  is  practically  conceded  that  a  court  of  equity 
has  no  power,  in  the  absence  of  a  statute,  to  dissolve  a  going  cor- 
poration. What  then  must  result  ?  Either  that  a  court  must  carry 
on  this  business  for  the  interest  of  the  stockholders  until  the  cor- 
poration is  dissolved  by  lapse  of  time,  or  that  one  of  the  parties 
should  sell  his  stock,  or  such  portion  thereof  as  will  give  a  majority 
to  one  or  the  other  of  these  litigants.  We  have  already  seen  from 
the  cases  cited  that  it  is  with  great  reluctance  that  any  court  author- 
izes the  appointment  of  a  receiver  because  of  dissension  in  the 
governing  bodies,  and  when  it  does  "  it  will  only  interfere  for  a 
limited  length  of  time,  and  to  as  small  an  extent  as  possible.*'  It 
is  not  necessary  to  decide  whether  the  rule  announced  in  Feather- 
stone  v.  Cooke  is  applicable  in  a  state  where  the  statute  enumerates 
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the  causes  for  which  a  receiver  may  be  appointed,  for,  if  we  accept 
it  as  correct  doctrine,  we  do  not  think  it  applies  to  the  facts  of 
this  case.  It  may  be  unfortunate  that  there  is  no  remedy  other 
that  a  sale  of  his  stock  by  one  or  the  other  of  the  stockholders, 
but,  if  this  be  the  case,  it  is  a  situation  into  which  the  parties 
voluntarily  placed  themselves ;  and,  so  long  as  no  actual  leg^l  wrong 
is  committed  by  either,  they  must  be  content  with  their  condition. 
Our  conclusions  find  support  in  the  following,  among  other  author- 
ities: Hinkley  v.  Blethen,  78  Me.  221 ;  3  Atl.  Rep.  655;  Pond  v. 
Railroad  Co,,  12  Blatchf.  280,  Fed.  Case  No.  11265;  State  v.  Ross, 
(Mo.  Sup.),  25  S.  W.  Rep.  947;  Loomis  v.  McKenzie,  31  Iowa 
425;  People  v.  Weigley  (111.  Sup.),  40  N.  E.  Rep.  300;  Strong  v. 
McCogg  (Wis.),  13  N.  W.  Rep.  895;  Hinckley  v.  Pfister  (Wis.), 
S3  N.  W.  Rep.  21;  French  Bank  Case,  53  Cal.  495;  Republican 
Mountain  Silver  Mines  v.  Browfv,  7  C.  C.  A.  412;  58  Fed.  Rep. 
644;  Spelling,  Priv.  Corp.,  §  851;  Jones  v.  Bank,  10  Colo.  464; 
17  Pac.  Rep.  272.  The  District  Court  was  in  error  in  appointing 
the  receiver  and  its  order  is  reversed. 


Fairfield  Savings  Bank  v,  Isaac  Chase. 
y2  Maine  Reports  226  (i88r). 

Peters,  J.  A  notice  to  a  bank  director  or  trustee,  or  knowledge 
obtained  by  him,  while  not  engaged  either  officially  or  as  an  agent 
or  attorney  in  the  business  of  the  bank,  is  inoperative  as  a  notice 
to  the  bank.  If  otherwise,  corporations  would  incur  the  same  lia- 
bility for  the  unofficial  acts  of  directors  that  partnerships  do  for 
the  acts  of  partners,  and  corporate  business  would  be  subjected 
oftentimes  to  extraordinary  confusion  and  hazards.  Carry  the 
proposition,  that  notice  to  a  director  is  notice  to  the  bank,  to  its 
logical  sequence,  and  a  corporation  might  be  made  responsible  for 
all  the  frauds  and  all  the  negligences  pertaining  to  its  business  of 
any  and  all  its  directors  not  officially  employed.  Any  one  director 
would  have  as  much  power  as  all  the  directors. 

A  single  trustee  or  director  has  no  power  to  act  for  the  institu- 
tion that  creates  his  office,  except  in  conjunction  with  others.  It 
is  the  board  of  directors  only  that  can  act.  If  the  board  of  directors 
or  trustees  makes  a  director  or  any  person  its  officer  or  agent  to 
act  for  it,  then  such  officer  or  agent  has  the  same  power  to  act, 
within  the  authority  delegated  to  him,  that  the  board  itself  has. 
His  authority  is  in  such  case  the  authority  of  the  board.    Notice 
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to  such  officer,  or  agent,  or  attorney,  who  is  at  the  time  acting  for 
the  corporation  in  the  matter  in  question,  and  within  the  range  of 
his  authority  or  supervision,  is  notice  to  the  corporation.  Abbott's 
Trial  Ev.  45,  and  cases  in  note ;  Fulton  Bank  v.  Canal  Co.,  4  Paige 
127;  La  Farge  Fire  Ins.  Co.  v.  Bell,  22  Barb.  54;  National  Bank  v. 
Norton,  1  Hill  (N.  Y.)  578;  Bank  of  U.  S.  v.  Da^is,  2  Hill  (N.  Y.) 
454;  North  River  Bank  v.  Aymar,  3  Hill  (N.  Y.)  263;  Ins.  Co.  v. 
Ins.  Co.,  10  Md.  517;  Bank  v.  Payne,  25  Conn.  444;  Farrell 
Foundry  v.  Dart,  26  Conn.  376;  Smith  v.  South  Royalton  Bank, 
32  Vt.  341 ;  Washington  Bank  v.  Lexvis,  22  Pick.  24;  Commercial 
Bank  V.  Cunningham,  24  Pick.  270;  Housatonic  Bank  v.  Martin, 
I  Met.  294;  I  Pars.  Con.  ^77;  Story  Agen.,  §  140;  South.  Law  Rev. 
N.  S.,  vol.  6,  p.  45 ;  Hover  v.  Wise,  91  U.  S.  308. 

Another  question  arises  in  the  case  before  us.  It  appears  that 
Brown's  knowledge  of  a  previous  conveyance  was  acquired  anterior 
to  his  employment  by  the  bank,  if  employed  by  the  bank  at  all,  and 
not  during  or  in  the  course  of  his  employment  on  their  account. 
The  question  is,  whether  a  principal  is  bound  by  knowledge  or 
notice  which  his  agent  had  previous  to  his  employment  in  the  service 
of  the  principal. 

Upon  this  question  the  authorities  disagree.  The  negative  of  the 
question  has  been  uniformly  maintained  in  Pennsylvania  and  some 
other  of  the  states.  In  the  late  case  of  Houseman  v.  The  Building 
Association,  81  Pa.  St.  256,  it  was  said,  that  "  notice  to  an  agent 
twenty-four  hours  before  the  relation  commenced  is  no  more  notice 
than  twenty-four  hours  after  it  has  ceased  would  be."  But  we 
think,  all  things  considered,  the  safer  and  better  rule  to  be  that  the 
knowledge  of  an  agent,  obtained  prior  to  his  employment  as  agent, 
will  be  an  implied  or  imputed  notice  to  the  principal,  under  certain 
limitations  and  conditions,  which  are  these :  The  knowledge  must 
be  present  to  the  mind  of  the  agent  when  acting  for  the  principal, 
so  fully  in  his  mind  that  it  could  not  have  been  at  the  time  for- 
gotten by  him;  the  knowledge  or  notice  must  be  of  a  matter  so 
material  to  the  transaction  as  to  make  it  the  agent's  duty  to  com- 
municate the  fact  to  his  principal;  and  the  agent  must  himself  have 
no  personal  interest  in  the  manner  which  would  lead  him  to  conceal 
his  knowledge  from  his  principal,  but  must  be  at  liberty  to  com- 
municate it.  Additional  modification  might  be  required  in  some 
cases. 

These  elements  appearing,  it  seems  just  to  say  that  a  previous 
notice  to  an  agent  is  present  notice  to  the  principal.  The  pre- 
sumption that  an  agent  will  do  what  it  is  his  right  and  duty  to  do, 
having  no  personal  motive  or  interest  to  do  the  contrary,  is  so 
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strong  that  the  law  docs  not  allow  it  to  be  denied.    There  may  be 
instances  where  the  rule  operates  harshly;  but,  under  the  rule  re- 
versed, many  frauds  could  be  easily  perpetrated.    Of  course,  the 
knowledge  must  be  that  of  a  person  who  is  executing  some  agency, 
and  not  acting  merely  in  some  ministerial  capacity,  as  servant  or 
clerk.    For  instance,  if  in  the  present  case  Brown  had  merely  taken 
the  acknowledgment  of  the  deed  to  the  bank,  or  had  transcribed 
the  deed  as  a  clerk  or  copyist,  such  acts  would  not  have  imposed 
a  duty  to  impart  his  knowledge  to  the  bank.     But  if  employed  to 
obtain  the  title  for  the  bank  by  a  deed  to  be  drawn  by  him  for  the 
purpose,  that  would  place  the  transaction  within  the  rule.    Jones 
Mort.  (2d  ed.),  §  587.     Notice  of  the  existence  of  an  unrecorded 
mortgage  upon  the  property  to  an  officer  employed  to  make  au 
attachment,  is  notice  to  the  plaintiff.     Tucker  v.  Tilton,  55  N.  IT. 
223.     In  the  case  before  us,  Brown,  it  is  claimed  by  the  defendant, 
was  employed  by  the  bank  to  make  an  instrument  to  convey  a  tide 
from  a  person  to  the  bank.     Brown  knew  that  such  person  had  not 
the  title.     It  would  be  his  duty  to  so  inform  his  client.     He  would 
be  likely  to  do  so.     He  had  no  motive  not  to  do  it.     The  law  con- 
clusively presumes  that  he  did  inform  him.    We  think  such  a  case 
comes  reasonably  within  the  rule,  though  it  is  not  so  marked  a 
case  as  it  would  be  if  Brown  had  been  employed  by  the  bank  to 
ascertain  if  the  grantor  had  the  title,  and  if  he  had,  then  to  make 
the  deed. 

The  general  rule  or  principle  touching  this  case,  guarded  by  the 
cautions  and  conditions  stated,  is  supported  by  the  later  English 
cases,  although  the  earlier  English  cases  went  the  other  way,  is 
also  the  law  of  the  United  States  Supreme  Court,  and  is,  we  think, 
sustained  by  a  preponderance  of  opinion  in  the  state  courts  where 
the  question  has  been  discussed.  Fuller  v.  Bennett,  2  Hare  394; 
Dresser  v.  Nonvood,  17  C.  B.  (N.  S.)  466;  Rolland  v.  Hart,  L.  R. 
6  Ch.  App.  678;  The  Distilled  Spirits,  11  Wall.  356;  Hovey  v. 
Blanchard,  13  N.  H.  145;  Hart  v.  The  Bank,  33  Vt.  252;  Suit  v. 
WoodhalJ,  112  Mass.  391;  National  Bank  v.  Cushman,  121  Mass. 
490;  Anketel  v.  Converse,  17  Ohio  St.  11 ;  Hoppock  v.  Johnson,  14 
Wis.  328;  Lawrence  v.  Tucker,  7  Maine  195;  Jones  Mort.  (2d  ed.), 
§  584,  and  following  section  and  notes.  Many  other  cases,  on  both 
sides  the  questions,  will  be  found  cited  and  reviewed  in  a  learned 
article  in  the  Amer.  Law  Reg.  (Phila.)  New  Series,  vol.  16,  p.  i. 

An  application  of  this  rule  to  the  facts  of  this  case  requires  the 
verdict  to  be  set  aside.  S.  S.  Brown,  while  a  trustee  of  the  Fair- 
field Savings  Bank,  had  actual  knowledge  that  John  W.  Chase  had 
deeded  certain  land  to  Isaac  Chase.     Knowing  that  fact,  he  as  an 
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attorney  wrote  and  took  the  acknowledgment  of  a  mortgage  of  the 
same  land  from  John  W.  Chase  to  the  bank,  and  the  mortgage  was 
recorded  first.  The  question  was  whether  the  bank  had  knowledge 
of  the  prior  deed  when  the  mortgage  was  taken.  The  pro  forma 
ruling  that  the  knowledge  of  Brown  was  sufficient  notice  to  the 
bank  to  overcome  the  legal  effect  of  the  fact  that  the  mortgage  was 
recorded  before  the  deed,  irrespective  of  the  further  question 
whether  Brown  was,  at  the  time  of  making  the  mortgage,  acting 
as  an  attorney  in  the  business  and  employment  of  the  bank  or  not, 
was  erroneous.  It  is  contended  that  the  evidence  shows  that  Brown 
was  acting  for  the  bank.  But  the  fact  being  at  least  questionable, 
it  should  have  been  passed  upon  by  the  jury. 

Exceptions  sustained. 

Appleton,  C.  J.,  Walton,  Barrows,  Danforth  and  Symonds,  JJ., 
concurred. 


In  the  Matter  of  the  Election  of  Directors  and  of  Certain 
Officers  of  the  A.  A.  Griffing  Iron  Company.^ 

63  New  Jersey  Law  Reports  168  (1898). 

Action  to  test  the  validity  of  a  by-law,  and  acts  of  the  directors 
done  thereunder  in  removing  the  then. president  and  treasurer,  and 
electing  new  ones  to  fill  these  offices.  The  corporation  was  organ- 
ized in  1881,  under  the  general  law  of  1875.  The  by^-Iaws  provided 
for  a  board  of  five  directors  to  be  elected  in  the  usual  manner, 
whose  duties  as  to  the  election  of  officers,  were  those  usually  con- 
ferred. The  by-laws  further  gave  them  the  right  to  call  special 
meetings  of  the  shareholders,  and  to  amend  the  by-laws.  A  special 
meeting  of  the  shareholders  was  called  in  November,  1898,  which 
call  stated  the  meeting  to  be  held  "to  amend  the  by-laws,  by  in- 
creasing the  board  to  nine  directors,  to  be  elected  at  the  annual 
meeting  or  at  any  special  meeting;  to  allow  the  board  to  remove 
any  officer  of  the  company  at  any  meeting;  to  fill  all  vacancies; 
and  to  elect  four  new  directors."  Three  thousand  shares  were  rep- 
resented at  the  meeting,  and  the  amendment  adopted  by  a  vote  of 
1,566  to  1434.  Four  new  directors  were  elected  despite  the  pro- 
tests of  a  minority.  A  recess  was  then  had  and  a  directors*  meet- 
ing was  held,  notice  having  been  formerly  given,  which  was  attended 
by  the  four  new  and  one  of  the  old  directors,  and  the  president  and 
treasurer  were  removed.     The  other  four  old  directors  were  not 

*  Facts  condensed. 
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present  and  declined  to  take  any  part  in  the  meeting.  The  stock- 
holders thereupon  reconvened,  confirmed  and  ratified  the  action  of 
the  board  of  directors  by  a  vote  of  1,566  shares. 

Collins,  J.  The  organic  law  of  the  A.  A.  Griffing  Iron  Com- 
pany subjected  that  corporation  to  the  control  of  the  legislature. 
Sections  14,  35.  Therefore,  we  are  now  to  look  to  the  revision  of 
1896  of  the  corporation  act  for  its  regulation.  Section  i  of  that 
statute  enacts  that  every  corporation  shall  have  power  to  make  by- 
laws fixing  and  altering  the  number  of  directors  and  providing  for 
the  management  of  its  property  and  the  regulation  and  government 
of  its  aflfairs.  Section  2  enacts  that  the  power  to  make  and  alter 
by-laws  shall  be  in  the  stockholders.  It  is  clear,  therefore,  that  the 
amendment  of  November  23,  1898,  increasing  the  number  of  direct- 
ors was  legal.  That  the  stockholders  had  delegated  to  the  directors 
power  to  amend  the  by-laws  did  not  curtail  their  own  power  to 
amend  them,  and  of  course  the  later  statute  removed  all  possible 
restriction  on  such  power.  The  protest  read  at  the  stockholders' 
meeting  was,  therefore,  unavailing  in  this  regard.  Insufficiency  of 
notice  was  alleged,  but  no  defect  was  pointed  out  or  has  been 
proved.  As  every  share  of  stock  was  represented  and  voted  on  at 
the  meeting,  no  irregularity  should  be  considered.  Handley  v.  Stuts, 
139  U.  S.  417.  The  amendments  must  stand.  It  is  argued  that 
the  increase  of  directors  should  not  be  held  to  have  had  immediate 
effect;  that,  under  the  provisions  of  section  12  of  the  statute,  direct- 
ors must  be  chosen  for  at  least  a  year,  and  the  argument  is  not 
only  that  the  individual  directors,  but  that  the  board  as  constituted 
at  the  time  of  election,  hold  for  a  year,  not  subject  to  change  in 
the  composition  of  the  board.  It  is  not  denied  that,  where  the  by- 
laws permit  special  meetings,  there  may  be  an  alteration  in  the 
number  of  directors,  at  any  such  meeting,  but  it  is  claimed  that 
such  alteration  becomes  effectual  only  at  the  next  annual  election. 
We  are  referred  to  numerous  decisions  that,  in  the  absence  of  fraud 
or  abuse  of  trust,  stockholders  must  submit  to  the  control  of  a 
corporation  by  its  directors  during  their  term  of  office.  These  de- 
cisions all  relate  to  collateral  attack.  They  have  no  reference  to 
direct  action  of  the  stockholders  taken  by  legitimate  and  orderly 
methods.  The  right  to  take  such  action  is  inherent,  though  gener- 
ally declared  and  directed  by  statute.  Thomp.  on  Corp.,  §  3972.  It 
would  be  preposterous  to  leave  the  real  owners  of  the  corporate 
property  at  the  mercy  of  their  agents,  and  the  law  has  not  done  so. 
Our  statute  authorizes  action  by  the  stockholders  under  by-laws 
subject  to  alteration.  Special  meetings  of  the  stockholders  may  be 
held  under  the  by-laws,  or,  in  case  of  necessity,  under  the  statute. 
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Sections  i,  2,  17,  46.    If  the  by-laws  so  warrant  directors  may  even 
be  removed  during  their  term.    In  Imperial  Hydropathic  Hotel  Co, 
V.  Hatnpson,  23  Ch.  D.  i,  it  was  held  that  without  such  warrant  in 
the  articles  of  association  the  directors  of  a  joint  stock  company 
could  not  be  removed  except  for  cause;  but  Sir  George  Jessel, 
the  learned  master  of  the  rolls,  said  that  under  a  clause  in  the 
articles  of  association,  authorizing  amendments,  it  was  competent 
for  the  stockholders  to  pass  a  clause  enabling  them  to  remove  the 
directors  and  then  act  upon  it.    From  the  time  of  the  adoption  of 
the  amendments,  therefore,  the  stockholders  were  entitled  to  have 
nine  directors  in  the  board.    How  should  the  four  new  places  have 
been  filled  pending  the  next  annual  election?     C9unsel  for  these 
applicants  submit  and  cite  authority  that  newly-created  offices  are 
'*  vacant ;"  and  they  contend  that  under  the  statute  and  the  by- 
laws of  the  company  the  power  to  fill  vacancies  is  in  the  directors. 
The  provision  of  the  statute  is  in  section  15,  which  reads  as  follows: 
"Any  vacancy  occurring  among  the  directors,  or  in  office  of  presi- 
dent, secretary  or  treasurer,  by  death,  resignation,  removal  or  other- 
wise, shall  be  filled  in  the  manner  provided  for  in  the  by-laws;  in 
the  absence  of  such  provision  such  vacancies  shall  be  filled  by  the 
board  of  directors."    This  language  is  inappropriate  to  a  director- 
ship newly  created.    The  filling  up  of  a  board  whose  membership  is 
enlarged  seems  to  be  left  to  the  creating  body,  that  is,  the  stock- 
holders.   In  the  absence  of  express  provision  there  is  implied  power 
in  the  stockholders  to  do  everything  necessary  to  effectuate  the  cor- 
porate functions.     Thomp.  on  Corp.,  §§  5641,  5642.    The  by-law 
of  this  company  above  cited  is  based  on  the  statute  and  is  even 
more  inappropriate  to  a  newly-created  directorship,  for  the  refer- 
ence to  an  "  unexpired  term  "  presupposes  a  previous  incumbent. 
We  think  it  clear  that  under  the  amended  by-laws  it  became  the 
right  and  duty  of  the  stockholders  to  elect  the  additional  directors, 
and  that  they  could  do  so  at  a  special  meeting  called  for  that 
purpose.     *     *     * 

Its  validity  (election  of  the  new  president  and  treasurer),  of 
course,  can  be  questioned  only  if  there  was  invalidity  in  the  re- 
moval of  the  former  incumbents  —  for  there  can  be  no  doubt 
of  the  power  of  the  directors  to  fill  vacancies  caused  by  re- 
moval. The  statute  recognizes  a  power  of  removal  (section  15), 
and  such  power  is  indeed  inherent.  If  there  be  a  fixed  term  of 
office  removal  must  be  for  cause,  but  otherwise,  unless  limited  by 
statute  or  by-law,  the  power  to  remove  ministerial  officers  is  abso- 
lute, in'  the  body  that  elects,  subject  only  to  a  right  of  action  if  there 
be  a  breach  of  contract  of  employment.    Thomp.  on  Corp.,  §§  804, 
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3o5,  820.  The  president  of  a  corporation  has  no  securer  tenure 
than  any  other  ministerial  officer.  Thomp.  on  Corp.  §  461 1.  Our 
statute  (section  13)  simply  provides  that  every  corporation  organ- 
ized thereunder  shall  have  a  president,  secretary  and  treasurer,  who 
shall  be  chosen  either  by  the  directors  or  stockholders  as  the  by-laws 
may  direct,  and  shall  hold  their  offices  until  others  are  chosen  and 
qualified  in  their  stead.  The  by-laws  of  the  Griffing  Company  di- 
rected that  the  directors  should  choose  these  officers,  but  fixed  no 
terra  of  office,  and  at  the  meeting  of  November  23d  were  amended 
so  as  to  give  express  power  of  removal.  Such  an  amendment  has 
been  judicially  upheld  in  this  state.  Weinburgh  v.  Union,  etc..  Ad- 
vertising Co,,  10  Dick.  Ch.  Rep.  640.  The  stockholders  ratified  the 
removal  made  under  this  authority. 

The  attempt  of  the  directors,  in  May,  1898,  to  fix  a  term  of  one 
year  for  the  president  and  treasurer  was  certainly  ineffectual  to 
create  any  franchise.  It  was  probably  ineffectual  as  a  contract,  but, 
if  not,  the  remedy  for  a  breach  is  by  an  action  for  damages. 

The  application  to  set  aside  these  elections  is  denied,  with  costs. 

See  also  as  to  equity  jurisdiction  in  this  matter,  Ellerman  v.  Chicago,  etc., 
R,  R.  Co.,  49  N.  J.  Eq.  217. 


CHAPTER  VIII. 
Transfer  of  Shares. 


Boston  Music  Hall  Association  v,  Barney  Cory  and  Others. 

129  Massachusetts  Reports  435  (1880). 

Colt,  J.  In  1874,  Howard  L.  Hayford  sold  five  shares  in  the 
stock  of  the  Boston  Music  Hall  Association  to  his  brother  Nathan 
H.  Hayford,  to  whom  he  delivered  a  stock  certificate,  and  upon 
which  he  endorsed  and  signed  a  written  transfer  in  the  usual 
form.  No  transfer  was  made  on  the  books  of  the  corporation, 
and  there  was  no  provision  in  the  charter  or  by-laws  of 
the  association  requiring  it.  It  was  not  until  after  the  shares 
were  levied  on  as  the  property  of  Howard  L.,  in  May,  1878,  that 
the  corporation  was  notified  of  the  alleged  sale  and  transfer  to 
Nathan  H.  In  the  meantime  Howard  L.,  with  the  knowledge  of  his 
brother,  collected  the  annual  dividends  declared  on  the  stock,  at- 
tended meetings  of  the  stockholders,  and  served  upon  committees 
appointed  at  such  meetings.  Under  the  levy  made  in  1878,  Barney 
Cory  bought  the  stock  as  the  property  of  Howard  L.;  and  the 
question  presented  by  this  bill  of  interpleader  is,  which  of  the  two 
acquired  the  title. 

The  case  comes  up  on  appeal  from  the  decree  of  a  single  judge 
in  favor  of  Nathan  H.  Hayford,  accompanied  by  a  report  of  the 
evidence  taken  at  the  hearing.  In  the  first  place,  it  is  contended 
that  the  evidence  fails  to  show  that  the  stock  was  sold  and  assigned 
to  Nathan  H.  in  good  faith  at  any  time  before  the  levy.  Upon 
this  question  of  fact,  the  decision  of  the  single  judge  will  not  be 
reversed,  unless  it  clearly  appears  to  be  erroneous.  Reed  v. 
Reed,  114  Mass.  372;  Montgomery  v.  Pickering,  116  Mass.  227. 

The  only  evidence  of  the  transaction  in  1874  comes  from  the 
two  Hayfords,  who  were  the  parties  to  it.  But  we  cannot  say 
that  the  fact  that  the  apparent  ownership  remained  unchanged 
for  such  an  unusual  length  of  time  upon  the  books  of  the  corpora- 
tion, and  that  Howard  L.  received  the  dividends  and  continued 
to  act  as  the  real  owner,  is  sufficient  to  lead  us  to  believe  that  the 
judge  erred  in  not  treating  it  as  sufficient  to  overcome  the  positive 
evidence  of  a  valid  sale  of  the  property,  coming  from  two  wit- 
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nesses  who  were  before  him,  and  of  whose  truthfulness  he  had 
the  best  opportunity  to  judge. 

In  the  next  place,  it  is  strenuously  urged  that,  by  force  of  the 
various  statutes  of  this  commonwealth  relating  to  the  ownership 
and  transfer  of  stock  in  corporations,  authorizing  the  attachment 
of  shares,  requiring  returns  to  the  Secretary  of  the   CcMnmon- 
wealth,  and  imposing  a  personal  liability  on  stockholders  for  the 
debts  of  the  corporation,  there  can  be  no  transfer  of  stock,  valid 
against  the  claims  of  an  attacliing  creditor,  unless  such  transfer  be 
recorded  in  the  books  of  the  corporation.    Gen.  Sts.  c.  68,  §§  lo, 
12;  c.  123,  §§  59-61;  c.  133,  §  46;  St.  1864,  c.  201.     The  inten- 
tion of  the  legislature,  it  is  said,  must  have  been  to  provide  for  the 
owners  of  stock  a  convenient  and  uniform  method  of  transferring 
title  on  the  books  of  the  corporation,  which  should  be  the  only 
valid   transfer   as   to   creditors,   and  others   interested;   and,  al- 
though the  statutes  have  not  provided  in  express  terms  that,  as 
to  creditors,  transfers  shall  not  be  valid  till  they  are  so  recorded, 
yet  such,  it  is  contended,  is  the  necessary  implication,  for  other- 
wise the  design  of  the  statutes,  requiring  registration  and  mak- 
ing the  shares  liable  to  be  taken  for  debts,  would  be  defeated. 
But  this  consideration  is  not  sufficient  to  control  the  law  as  long 
since  settled  by  the  decisions  of  this  court.     It  requires  a  clear 
provision  of  the  charter  itself,  or  of  some  statute,  to  take  from  the 
owner  of  such  property  the  right  to  transfer  it  in  accordance  with 
known  rules  of  the  common  law.    And  by  those  rules  the  deliver- 
ing of  a  stock  certificate,  with  a  written  transfer  of  the  same  to  a 
bona  Ude  purchaser,  is  a  sufficient  delivery  to  transfer  the  title  a> 
against  a  subsequent   attaching  creditor.     Sargent  v.   Essex  Ma- 
rine Railway,  9  Pick.  201 ;  Sargent  v.  Franklin  Iris.  Co.,  8  Pick. 
90 ;  Fisher  v.  Essex  Bank,  5  Gray,  373 ;  Dickinson  v.  Central  Na- 
tional Bank,  ante,  279. 

It  would  not  be  in  accordance  with  sound  rules  of  construc- 
tion to  infer,  from  the  provisions  of  several  different  statutes 
passed  for  the  purpose  of  obtaining  information  needed  to  secure 
the  taxation  of  such  property,  or  for  the  purpose  of  subjecting 
stockholders  to  a  liability  for  the  debts  of  a  corporation,  or  for 
protecting  the  corporation  itself  in  its  dealings  with  its  own  stock- 
holders, that  the  legislature  intended  thereby  to  take  from  the 
stockholder  his  power  to  transfer  his  stock  in  any  recognized  and 
lawful  mode.  If  a  change  in  the  mode  of  transfer  be  desirable, 
for  the  protection  of  creditors,  or  for  any  other  reason,  it  is  for 
the  legislature  to  make  it  by  clear  provisions,  enacted  for  that 
purpose. 


Transfer  of  Shares  of  a  Corporation.  819 

We  see  nothing  in  the  facts  which  can  be  held  to  deprive  Nathan 
H.  Hayford  of  the  stock  in  question,  on  the  ground  that  he  is 
chargeable  with  laches  in  not  cau3ing  the  transfer  to  be  sooner 
recorded,  or  that  he  is  now  estopped  from  setting  up  his  title  to 
the  shares  in  his  possession.  It  must  be  taken,  upon  the  findings 
of  the  judge,  that  Nathan  H.  bought  these  shares  in  good  faith 
in  1874;  and  that  all  which  the  law  required  was  done  to  vest  a 
perfect  title  in  him,  as  against  an  attaching  creditor  of  Howard 
L.  He  was  under  no  legal  duty  to  have  the  transfer  recorded  in 
order  to  perfect  his  title  as  against  strangers,  and  he  can  be  charged 
with  no  neglect  or  laches  which  would  involve  the  forfeiture  of  his 
title. 

The  evidence  in  the  case  does  not  require  us,  against  the  find- 
ings of  a  single  judge,  to  find  that  Nathan  H.  is  estopped  to  set  up 
his  title  against  a  creditor  of  Howard  L.  The  acts  and  declara- 
tions of  the  latter,  after  the  sale,  would  not  aifect  the  title  except 
so  far  as  they  were  authorized  by  Nathan  H.,  and  there  is  noth- 
ing to  show  any  act  or  declaration  authorized  by  the  latter,  with 
intent  to  give  a  false  credit  to  Howard  L.,  or  that  any  creditor  of 
his  was  in  fact  defrauded. 

Decree  affirmed. 


Abijah  Fisher  and  Another  v.  President,  Directors  and 

Company  of  the  Essex  Bank. 

5  Gray  (Mass.)  373  (1855). 

Action  of  tort  to  recover  damages  for  the  defendants'  refusal 
to  transfer  to  the  plaintiffs  forty  shares  of  the  capital  stock  of  the 
defendants  (who  were  incorporated  and  established  at  Haverhill, 
in  this  county,  by  St.  185 1,  c.  269),  alleged  to  have  been  purchased 
by  the  plaintiffs  of  Luther  G.  Bingham. 

At  the  trial  before  Metcalf,  J.,  the  plaintiffs  introduced  evidence 
of  the  following  facts:  On  the  26th  of  February,  1852,  in  New 
York,  Bingham,  in  whose  name  as  holder  the  shares  then  stood  on 
the  books  of  the  bank,  sold  the  shares  for  a  valuable  consideration 
to  the  plaintiffs,  and  delivered  to  them  the  certificate  thereof,  signed 
by  the  president  and  cashier  of  the  bank,  and  certifying  that 
Bingham  "  was  entitled  to  forty  shares  in  the  capital  stock  of  the 
Essex  Bank,  transferable  only  in  the  books  of  said  corporation, 
at  said  bank,  by  the  said  L.  G.  Bingham  or  his  attorney."  At  the 
same  time  Bingham  signed,  sealed  and  delivered  to  the  plaintiffs 
(an  assignment  and  power  of  attorney  in  the  usual  form)    *    *    *. 
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On  the  13th  of  April,  1852,  the  plaintiffs  addressed  a  letter  to 
the  president  of  the  bank  at  Haverhill,  informing-  him  that  they 
had  forty  shares  of  Essex  Bank  stock,  with  power  of  attorney 
annexed,  which  shares  had  been  issued  to  Bingham,  and  which 
they  were  authorized  to  sell;  desiring  the  president's  assistance 
in  getting  a  purchaser;  and  saying  that  Bingham  was  absent  for 
a  few  days  on  account  of  sickness  in  his  family,  but  would  prob- 
ably be  home  by  the  time  they  could  receive  a  reply,  on  receiving 
which  they  would  forward  the  stock,  if  the  price  should  answer. 
The  president  testified  that  he  received  such  a  letter,  but  did  not 
at  the  time  consider  it  a  proper  notice  or  demand  to  transfer  the 
stock. 

On  the  loth  of  May,  1852,  an  attorney  of  the  plaintiflF  demanded 
of  the  defendants  at  the  bank  a  transfer  to  them  of  said  shares, 
and  exhibited  to  the  cashier  the  certificate  and  power  of  attorney; 
and  the  cashier  informed  said  attorney  that  said  shares  had  been 
attached  at  the  suit  of  Nathaniel  C.  McLean  of  Cincinnati,  as  the 
property  of  Bingham.  Said  attorney  afterwards,  at  the  time  of 
the  sale  of  said  shares  on  the  execution  of  McLean,  g^ve  the 
defendants  notice  of  the  sale  to  the  plaintiffs. 

The  plaintiffs  here  rested  their  case,  and  the  defendants  moved 
for  a  nonsuit;  but  the  judge  ordered  them  to  proceed  with  their 
defense. 

The  defendants  then  put  in  their  act  of  incorporation,  the  third 
section  of  which  is  in  these  words :  "  The  stock  of  said  bank  shall 
be  transferable  only  at  its  banking  house,  and  on  its  books."  St 
1851,  c.  269,  §  3. 

They  also  put  in  an  attested  copy  of  the  writ  and  proceedings 
in  the  suit  of  McLean  against  Bingham,  showing  an  attachment  of 
said  shares  on  the  7th  of  May,  1852,  on  a  writ  returnable  to  the 
June  term  of  the  Court  of  Common  Pleas  in  this  county,  and  a  sale 
thereof  on  execution  on  the  14th  of  July,  1852. 

They  also  introduced  evidence  tending  to  show  that  the  shares 
stood  in  the  name  of  Bingham  on  said  7th  of  May ;  and  that  they 
received  no  notice  of  the  sale  or  transfer  thereof  to  any  party  till 
the  loth  of  May;  and  that  the  letter  introduced  by  the  plaintiffs 
was  never  seen  by  the  cashier,  nor  noted  on  the  books  or  papers 
of  the  bank,  and  was  not  on  the  files  of  the  bank. 

It  was  then  agreed  "  that  the  plaintiffs  should  take  a  pro  forma 
verdict,  and  the  case  be  reported  to  the  whole  court. 

Shaw,  Ch.  J.  On  the  case  presented  by  this  report  it  is  argued 
in  behalf  of  the  plaintiffs  that  by  the  acts  done  by  Bingham,  the 
former  owner,  and  the  plaintiffs,  all  his  legal  interest  and  attach- 
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able  property  in  those  shares  was  divested,  and  had  beconae  vested 
in  the  plaintiffs  before  the  7th  of  May,  when  the  attachment  of 
McLean  was  made,  and,  therefore,  that  attachment  was  unavailing 
to  affect  them.    *     *    * 

Shares  in  incorporated  companies,  such  as  banks,  insurance  com- 
panies, bridges,  turnpikes  and  railroads,  have  long  been  considered 
in  this  commonwealth  as  property  of  a  definite  and  important 
character,  with  many  of  the  qualities  of  visible,  tangible,  personal 
•property,  and  having  a  value,  and  as  capable  of  appreciation  as 
vessels,  or  merchandise,  or  other  personal  chattels.  But  it  is  not 
visible  or  tangible,  and  therefore  not  like  merchandise,  capable  of 
passing  by  manual  delivery. 

A  nearer  analogy,  perhaps,  is  that  of  a  chose  in  action,  capable, 
like  this,  of  being  assigned  in  equity  by  a  delivery  over  of  the 
certificate,  which  is  the  assignor's  muniment  of  title,  with  an  as- 
signment duly  executed,  transferring  to  the  assignee  all  the 
assignor's  right,  title  and  interest.  And  yet  it  is  not  like  the 
assignment  of  a  chose  in  action,  which  is  the  transfer  of  the  as-- 
signor's  interest  in  a  debt,  and  vests  in  the  assignee  an  equitable 
right  to  collect  the  debt  in  the  name  of  the  assignor. 

The  right  is,  strictly  speaking,  a  right  to  participate  in  a  cer- 
tain proportion  in  the  immunities  and  benefits  of  the  corporation; 
to  vote  in  the  choice  of  their  officers,  and  the  management  of 
their  concerns ;  to  share  in  the  dividends  of  profits,  and  to  receive 
an  aliquot  part  of  the  proceeds  of  the  capital  on  winding  up  and 
terminating  the  active  existence  and  operations  of  the  corporation. 
Again,  when  a  transfer  is  rightfully  made  and  completed  it  vests 
a  right  in  the  transferee,  not  merely  to  act  in  the  place  of  the 
vendor  and  in  his  name,  but  substitutes  him,  in  all  respects,  as 
the  legal  and  only  holder  of  the  shares  transferred,  to  the  same 
extent  to  which  they  were  before  held  by  the  vendor.  The  title, 
therefore,  by  which  such  interest  is  held  is  strictly  a  legal  title; 
it  IS  created  and  defined  by  law;  its  benefits  are  secured  l^  law; 
it  is  transferable  by  operation  of  law,  and  may  be  attached  on  mesne 
process  and  seized  on  execution,  and  sold  by  legal  authority  to» 
satisfy  the  debts  of  the  owner. 

Before  any  method  was  established  by  positive  law,  how,  by 
what  mode,  or  by  what  precise  and  definite  act,  such  property- 
should  be  considered  as  ceasing  to  be  the  property  of  the  seller 
and  becoming  the  property  of  the  purchaser,  courts  of  justice 
might  well  resort  to  the  common  law  modes  of  transferring  similar, 
incorporeal  interests,  and  hold  that  a  delivery  of  the  only  muni- 
ment of  title  held  by  the  owner,  with  the  execution  and  delivery 
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of  an  assignment  of  his  interest,  by  indorsement  on  the  certificate 
or  otherwise,  should  by  analogy  be  held  to  be  a  valid  transfer, 
and  when  notified  to  the  bank  should  be  considered  as  having  taken 
effect  at  the  date  of  such  delivery. 

But  whatever  common  law  rules  courts  may  have  felt  bound 
to  adopt,  in  the  absence  of  any  express  rule  of  law,  in  determin- 
ing what  act  constitutes  the  actual  transfer  of  shares,  the  point 
of  time  at  which  the  one  alienates  and  the  other  acquires  a  \tgi^ 
title  to  such  shares,  we  can  perceive  no  room  to  doubt  that,  where 
it  is  so  regulated,  such  law  inust  govern.  In  the  present  case  there 
is  such  an  express  provision  in  the  act  of  incorporation  itself. 
The  bank  is  of  recent  origin ;  the  act  was  passed  in  1851.  St.  1851, 
c.  269.  Like  most  other  modern  acts  of  incorporation,  the  act, 
after  creating  the  corporation,  giving  it  a  name,  fixing  its  location 
and  limiting  its  capital  stock,  defines  its  powers  and  duties  by  refer- 
ence to  other  acts  on  the  subject.  But  section  3  is  a  special  pro- 
vision to  this  effect :  "  The  stock  of  said  bank  shall  be  transferable 
only  at  its  banking  house  and  on  its  books."  By  the  law  of  this 
commonwealth  acts  of  incorporation  are  deemed  public  acts.  Rev. 
Stat.  c.  2,  sec.  3.  Like  other  public  acts  of  legislation,  their  pro- 
visions constitute  laws  by  which  all  courts  and  magistrates,  all 
citizens  and  subjects,  are  bound. 

But  it  was  strongly  urged  in  the  learned  argument  for  the  plain- 
tiffs in  this  case  that  this  provision  in  the  charter  can  have  no 
greater  force  and  effect  than  a  by-law  of  the  corporation  in  the 
same  terms,  and  does  not  make  a  transfer  on  the  books  of  the 
bank  necessary  to  pass  the  title.  There  is  something  in  one  New 
York  case  which  countenances  this  suggestion;  but  perhaps  it 
originated  in  the  peculiar  provisions  of  the  New  York  statutes. 
If  the  corporation  is  fully  authorized  to  make  by-laws  regulating 
the  transfer,  there  would  seem  to  be  some  ground  for  holding 
that  they  would  be  binding  upon  those  holding  or  seeking  to  hold 
shares  in  the  same  corporation.  If  a  by-law  would  have  the  same 
effect,  then  it  is  unnecessary  to  make  the  distinction  between  a 
by-law  binding  upon  corporators  and  all  those  claiming  to  stand 
in  the  relation  of  corporators,  and  a  general  law  of  the  common- 
wealth binding  on  all  its  subjects.  But  if  there  be  such  a  distinc- 
tion, then  here  is  a  law  of  the  commonwealth  binding  upon  all. 

But  the  argument  goes  further,  and  insists  that  the  transfer  at 
the  bank  is  not  essential  to  transfer  the  property  to  a  bona  Me  pur- 
chaser, but  is  merely  a  regulation  for  the  convenience  and  pro- 
tection of  the  bank. 
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We  can  see  no  ground  upon  which  thus  to  restrict  the  plain 
provision  of  the  statute.  If  we  may  judge  of  the  intended  opera- 
tion of  an  act  of  legislation  from  the  useful  and  beneficial  pur- 
poses it  may  tend  to  promote,  we  should  construe  it  as  having  a 
much  broader  and  more  comprehensive  scope.  We  are  to  take 
it  in  connection  with  all  other  existing  laws. 

As  a  great  amount  of  property  is  held  in  Massachusetts  in  the 
shares  of  corporations,  it  is  of  importance  that  the  title  be  easily 
and  certainly  ascertained,  that  the  mode  of  acquiring  and  alienating 
it  be  fixed  and  known,  and  that  it  may  at  any  time  be  made  avail- 
able by  process  of  law  for  the*  debts  of  the  owner. 

In  no  way  can  these  objects  be  so  well  effected  as  by  a  transfer 
at  the  bank.  The  law  might  have  provided  that  the  bearer  of  the 
certificate  should  be  deemed  the  holder,  so  that  it  might  pass  from 
hand  to  hand  by  mere  manual  delivery.  But  this  would  be  attended 
with  almost  inextricable  difficulty.  It  would  be  impossible  for 
officers  and  co-proprietors  to  know  who  their  associates  were,  and 
at  every  meeting  nothing  could  be  done  till  those  present  should 
produce  their  certificates,  and  thus  show  who  were  entitled  to  vote ; 
and  even  then,  certificates  might  change  owners  during  the  meet- 
ing. The  shares  could  never  be  attached,  for  the  officer  could  have 
no  means  to  obtain  possession  of  the  certificate  from  a  reluctant 
debtor  adversely  interested;  and  without  it  the  shares  might  pass 
the  next  day  to  a  purchaser  without  notice. 

2.  The  certificate,  in  the  form  now  given,  may  show  who  is  the 
legal  owner  at  the  date  of  its  issue ;  but  this  outstanding  certificate 
may  have  been  loaned,  pledged,  assigned  in  equity,  which  it  is  now 
contended  would,  as  between  the  parties,  be  a  good  and  valid 
transfer.  It  cannot,  therefore,  be  known  by  the  books  of  the  bank 
who  is  proprietor  at  any  one  time. 

3.  It  is  obviously  an  object  of  great  importance  that  this  large 
amount  of  property  shpuld  be  attachable  and  liable  to  be  sold  on 
execution.  This  has  long  been  the  policy  of  the  state  by  earlier 
statutes,  ultimately  embraced  in  the  Rev.  Sts.  c,  90,  sec.  36;  c.  97, 
sees.  36  et  seq.  The  certificate  being  in  the  hands  of  the  debtor,  or 
some  other  person  on  his  account,  and  his  interest  being  adverse 
to  that  of  the  attaching  creditor,  the  officer  could  seldom,  if  ever, 
take  possession  of  it  as  of  a  chattel.  It  is,  therefore,  provided  that 
the  attachment  may  be  effected  by  leaving  written  notice  at  the 
bank;  and,  on  a  sale  on  execution,  it  is  made  the  duty  of  the  bank 
and  its  officers,  on  notice  and  request,  to  give  the  purchaser  a  new 
certificate.  This  of  necessity  supersedes  the  outstanding  certificate 
to  the  former  holder. 
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All  these  objects  are  most  effectually  accomplished  by  making 
the  transfer  at  the  bank,  the  decisive  act  of  passing  the  propert}% 
the  legal,  transferable,  attachable  interest.  I  do  not  stop  to  ask 
precisely  what  particular  act  would  constitute  such  a  transfer; 
whether  it  must  be  actually  entered  on  the  books,  or  whether  the 
delivery  of  the  certificate  by  the  holder  ready  to  transfer,  or  with 
a  written  transfer  executed,  so  that  nothing  remains  but  the  mere 
executive  act  of  the  clerk,  is  sufficient.  In  either  case  it  would 
show  who  is  at  any  time  the  actual  owner  by  the  books,  and  in- 
form a  creditor  or  other  person  having  occasion  to  know  and  right 
to  inquire.  It  is  necessary  to  fix  sohie  act  and  some  point  of  time 
at  which  the  property  changes  and  vests  in  the  vendee ;  and  it  will 
tend  to  the  security  of  all  parties  concerned  to  make  that  turning 
point  consist  in  an  act  which,  whilst  it  may  be  easily  proved,  does 
at  the  same  time  give  notoriety  to  the  transfer.  It  would  seem  to 
us  to  be  going  beyond  the  rules  of  just  exposition  to  hold  that  a 
plain  provision  of  statute  law  calculated  to  promote  the  security  of 
important  legal  rights  of  parties  in  important  particulars,  should  be 
construed  to  be  a  regulation  made  for  the  convenience  and  pro- 
tection of  banks.  The  clause  itself  is  too  clear  to  admit  of  doubt: 
"  Shall  be  transferable  only,"  that  is,  capable  of  being  transferred: 
the  largest  and  broadest  term  to  express  alienation  on  one  part,  and 
acquisition  on  the  other ;  and  the  word  "  only  "  carries  an  implica- 
tion as  strong  as  negative  words  could  make  it,  that  is,  in  no  other 
mode.  It  was  not  to  prescribe  one  mode,  leaving  others  unaffected ; 
it  made  that  mode  exclusive. 

Nor  is  this  position  without  high  authority  to  support  it.  In 
Union  Bank  v.  Laird,  2  Wheat.  390,  it  was  held  by  the  Supreme 
Court  of  the  United  States  that  where  shares  were  by  the  act  of 
incorporation  made  transferable  on  the  books,  no  person  could  ac- 
quire a  legal  title  in  any  other  mode. 

The  early  Massachusetts  cases  cited  for  the  plaintiffs,  such  as 
Dix  v.  Cobb,  4  Mass.  508,  were  mere  equitable  assignments  of 
choses  in  action,  and  held  valid  as  equitable  assignments. 

Quiner  v.  Marblehead  Social  Ins,  Co.,  10  Mass.  476,  was  the 
case  of  a  new  corporation,  the  full  amount  not  paid  in,  no  certifi- 
cates to  propricjtors  issued,  but  certain  installments  had  been  paid 
in  by  subscribers,  for  which  receipts  had  been  given.  The  act  of 
incorporation  provided  that  no  transfer  should  be  valid  till  the  stock 
was  all  paid  in.  It  was  held  that  an  assignment  of  these  certificates, 
with  power  to  complete  the  payment  in  the  name  of  the  assignor, 
was  a  good  assignment  in  equity.  Besides,  there  does  not  appear 
to  have  been  any  clause  in  the  charter  or  by-law  directing  how 
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shares  should  be  transferred  when  the  company  should  be  organ* 
ized  and  in  operation. 

In  the  case  of  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90,  the  old 
certificate,  together  with  an  executed  assignment  of  the  shares,  was 
tendered  to  the  secretary  of  the  company  at  their  office  in  business 
hours,  with  a  power  of  attorney  to  transfer  on  the  books,  and  a 
new  certificate  was  demanded.  This  was  a  full  compliance  with 
the  by-law  on  the  part  of  the  purchasers;  it  was  the  duty  of  the 
company  then  to  enter  the  assignment,  and  they  could  not  set  up 
their  own  wrongful  act  in  refusing  to  enter  the  transfer,  and  an 
attempt  to  attach  the  shares  themselves,  in  their  own  defense.  The 
reasoning  of  the  court  may  have  gone  further  in  stating  the 
grounds,  but  these  were  amply  sufficient  to  warrant  the  adjudi- 
cation. 

The  case  of  Sargent  v.  Essejv  Marine  Railway,  9  Pick.  202,  is  much 
nearer  the  present  case,  and,  so  far  as  the  requirement  that  the 
transfer  be  made  at  the  bank  rests  on  a  mere  by-law,  is  in  point. 
The  by-law  required  that  all  transfers  be  made  in  a  book,  in  a 
specific  form,  and  transferable  only  on  the  books.  The  court  con- 
sider this  by-law  requiring  a  transfer  in  a  particular  form  on  the 
books  of  the  bank  as  an  arrangement  of  the  corporation  for  their 
own  convenience.  But  they  add :  "  Neither  the  act  of  incorpo- 
ration nor  any  other  statute  requires  that  an  assignment  shall  be 
recorded  in  order  to  give  it  validity."  9  Pick.  205.  This  seems  to 
carry  a  clear  implication  that  if  any  provision  of  law,  binding  on 
all  persons  as  such,  had  required  it  to  be  recorded,  it  must  be 
entered  in  the  books,  or  delivered  to  the  proper  officer  for  record, 
to  give  it  validity. 

We  are  aware  that  several  of  the  New  York  cases  cited  in  the 
argument  are  decisions  contrary  to  the  rule  we  now  adopt.  But 
it  is  to  be  remarked  that,  in  the  case  of  Commercial  Ba/nk  of  Buf- 
falo V.  Kortright,  22  Wend.  348,  before  the  Court  of  Errors,  the 
chancellor  and  a  respectable  minority  of  the  members  of  the  court 
dissented  on  this  point  and  were  of  opinion  that,  when  the  charter 
contains  a  provision  that  no  transfer  shall  be  valid  unless  registered 
in  the  books,  an  unregistered  transfer  does  not  convey  a  legal  title, 
but  an  equitable  interest  only,  subject  to  all  prior  equities. 

And  we  think  the  authority  of  the  case  in  New  York  is  more 
than  counterbalanced  by  the  decisions  of  several  of  the  neighboring 
states. 

In  Vermont  the  court  say:  "We  entertain  no  reasonable  doubt 
that  the  mode  of  transfer  of  stock  pointed  out  in  the  charter  is 
the  only  mode  which  the  public  are  bound  to  regard  as  conveying 
the  title.    All  persons,  unaffected  with  notice  to  the  contrary,  are 
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at  liberty  to  act  upon  the  faith  of  the  title  being  where  it  appears 
upon  the  books  of  the  corporation  to  be."  Sabin  v.  Bank  of  Wood- 
stock, 21  Vt.  362. 

In  Connecticut  there  are  several  cases  precisely  in  point.  The 
question  of  actual  transfer  is  considered  to  be  a  question  of  legal 
title ;  and  in  all  transfers  under  such  charter  and  by-law  the  change 
of  title  is  held  to  take  place  when  the  instrument  of  transfer  is 
received  for  record  by  the  clerk,  and  the  transfer  bears  date  from 
that  time.     Oxford  Turnpike  w.  Bunnel,  6  Conn.  558. 

In  the  present  case  it  is  insisted  that  the  plaintiffs  presented  the 
certificate,  with  a  transfer  from  Bingham,  and  demanded  a  trans- 
fer before  the  sale  on  execution.  This  is  true ;  but  the  attachment 
on  mesne  process  was  made  before  any  such  notice  given  and 
demand  made  by  the  plaintiffs ;  and  the  title  of  the  attaching  cred- 
itor relates  back  to  the  time  of  attachment.  We  are  of  the  opinion, 
therefore,  that  the  attachment  and  subsequent  sale  gave  that  pur- 
chaser the  better  legal  title. 

Plaintiffs   nonsuit. 


The  Broadway  Bank  t'.  Thomas  McElrath  and  Others. 

13  Nezv  Jersey  Equity  Reports  24  (i860). 

This  case  came  on  for  final  hearing  on  the  bill,  answer  and 
proofs.     The  facts  fully  appear  in  the  opinion  of  the  court. 

The  Chancellor.  The  property  which  forms  the  subject  of 
controversy  consists  of  fifty  shares  of  the  capital  stock  of  the 
Trenton  Iron  Co.,  of  the  par  value  of  one  hundred  dollars  each, 
standing  on  the  books  of  the  company  in  the  name  of  McElrath. 
On  the  second  of  June,  1854,  the  certificate  of  stock,  accompanied 
by  a  power  of  attorney  irrevocable  for  the  transfer  thereof,  was 
delivered  to  the  Broadway  Bank,  as  collateral  security  on  a  loan  of 
four  thousand  dollars,  obtained  by  McElrath  from  the  bank,  upon 
his  individual  note  at  four  months.  The  loan  was  made  upon  the 
agreement  of  McElrath  to  deposit  the  stock  as  a  collateral  security 
for  the  repayment  of  the  loan,  including  as  well  the  original  note 
as  all  renewals  thereof.  The  note  was  renewed,  and  the  accruing 
interest  paid,  from  time  to  time,  until  the  22d  of  November,  1857, 
when  the  last  renewal  was  made. 

On  the  24th  of  August,  1857,  the  Hunterdon  County  Bank  sued 
out  of  the  Supreme  Court  of  this  state  a  writ  of  attachment  against 
the  estate  of  the  said  McElrath,  as  a  non-resident  debtor,  by  virtue 
of  which  the  stock  in  question  was  attached  as  the  property  of 
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McElrath.  Judgment  having  been  rendered  in  favor  of  the  plaintiff 
in  attachment,  and  also  in  favor  of  sundry  applying  creditors,  the 
auditors  in  attachment  were  proceeding  to  make  sale  of  the  stock 
in  question  to  satisfy  those  judgments  when  they  were  restrained 
by  an  injunction  issuing  in  this  cause.  The  complainants  insist  that 
they  have  an  equitable  lien  upon  the  stock  for  the  payment  of  the 
debt  for  which  it  was  hypothecated  as  security.  The  defendants 
claim  that  they  have  acquired  a  valid  title  to  the  stock  at  law  and 
in  equity  by  virtue  of  the  attachment. 

The  stock,  irrespective  of  the  complainants,  was  undoubtedly, 
under  the  provisions  of  the  statute,  the  subject  of  attachment.  The 
judgment  at  law  has  established  the  claims  of  the  plaintiff  and 
the  applying  creditors  in  attachment.  The  validity  of  the  proceed- 
ings under  the  attachment  are  not  drawn  in  question.  The  de- 
fendants' right  to  the  property  is  unquestioned,  except  so  far  as 
it  conflicts  with  the  prior  rights  of  the  complainants. 

By  the  fifth  section  of  the  charter  of  the  Trenton  Iron  Co.,  ap- 
proved February  16,  1847  (Paniph.  Laws  61),  it  is  enacted  that 
"  the  capital  stock  of  the  said  corporation  shall  be  deemed  personal 
estate,  and  be  transferable  upon  the  books  of  the  said  corporation;" 
and  by  the  ninth  section  of  the  charter  it  is  further  enacted  "  that 
books  of  transfer  of  stock  shall  be  kept,  and  shall  be  evidence  of 
the  ownership  of  said  stock  in  all  elections  and  other  matters  sub- 
mitted to  the  decision  of  the  stockholders  of  the  said  corporation." 

Independent  of  the  provisions  of  the  charter,  the  stock  of  an 
incorporated  company  is  deemed  personal  estate,  and  may  be  trans- 
ferred by  a  certificate  of  stock  accompanied  by  a  power  of  transfer. 
Angell  &  Ames  on  Corp.  sec.  564. 

And  where  it  is  provided  by  the  charter  or  by-laws  that  the 
stock  shall  be  transferred  only  upon  the  books  of  the  corporation, 
there  is  a  decided  weight  of  authority  in  support  of  the  position, 
that  a  bona  fide  transfer  by  delivery  of  the  certificate  is  neverthe- 
less valid  as  between  vendor  and  vendee,  that  the  equitable  title 
passes  by  such  transfer,  and  that  the  claim  of  the  vendee  is  good  in 
equity  against  the  claim  of  an  execution  or  attaching  creditor  of 
the  vendor;  such  provision,  whether  by  charter  or  by  law,  is  re- 
garded as  designed  to  protect  the  interests  of  the  corporation,  and 
as  applying  solely  to  the  relation  between  the  corporation  and  its 
stockholders.  Its  only  office  is  held  to  be  equivalent  to  that  of  the 
provision  contained  in  the  ninth  section  of  the  charter  of  the  Tren- 
ton Iron  Co. —  namely,  "  to  afford  evidence  of  the  ownership  of 
the  stock  in  all  elections  and  other  matters  submitted  to  the  deci- 
sion of  the  corporation,"  including  all  questions  as  to  the  owner- 
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ship  of  the  stock  as  between  the  corporation  and  its  members. 
Angell  &  Ames  on  Corp.  354 ;  Bank  of  Utica  v.  Smalley,  2  Cowen, 
770 ;  Gilbert  v.  Manchester  Iron,  Co.,  1 1  Wend.  627 ;  koriright  v. 
Buffalo  Commercial  Bank,  20  Wend.  91 ;  same  case  in  error,  22 
Wend.  348;  Quiner  v.  Marblehead  Insurance  Co.,  10  Mass.  476; 
Union  Bank  of  Georgetown  v.  Laird,  2  Wheat.  390;  3  Howard, 
513;  Stebhins  v.  Phoenix  Fire  Insurance  Co.,  3  Paige,  361 ;  3  Bin- 
ney,  394;  Grant  v.  Mechanics'  Bank,  15  Serg.  &  R.  143;  Bank  of 
Kentucky  v.  Schuylkill  Bank,  1  Parsons,  247;  United  States  v. 
Cutts,  I  Sumner,  133. 

There  is  not  an  entire  uniformity  of  authority  upon  the  question 
whether  a  transfer  or  pledge  of  stock  as  collateral  security  with- 
out a  transfer  upon  the  books  of  the  company,  as  required  by  the 
charter,  will  protect  the  holder  against  the  claims  of  an  attaching 
creditor,  though  the  weight  of  authority  is  decidedly  in  favor  of 
the  right  of  the  assignee. 

It  is  the  well-settled  rule  in  New  York,  where  this  contract  was 
made,  and  where  the  contracting  parties  had  their  domicile  at  the 
time  of  the  contract,  and  the  pledge  of  the  stock  by  McElrath  to 
the  bank. 

It  was  so  expressly  decided  in  this  state  long  prior  to  the  date 
of  that  contract.    Rogers  et  al.  v.  Stevens,  4  Halst  Ch.  167. 

So  far  as  judicial  determination  could  settle  the  question,  it  was 
settled  prior  to  the  pledge  of  this  stock,  both  in  the  state  where  the 
contracting  parties  had  their  domicile  and  in  the  state  where  the 
corporation  whose  stock  was  transferred  was  diartered  and  trans- 
acted its  business.  The  parties  to  the  contract  may  fairly  have 
relied  upon  the  law,  as  thus  settled,  for  the  protection  of  their 
rights.  It  is  of  the  utmost  importance  that  questions  so  exten- 
sively and  vitally  affecting  the  rights  of  the  business  community 
should  be  regarded  as  settled  by  judicial  decision,  and  not  liable 
to  be  disturbed,  except  for  the  most  cogent  reasons.  Upon  the 
faith  of  decisions  already  made  upon  this  very  point,  contracts 
have  doubtless  been  entered  into  and  securities  taken  to  a  very 
large  amount.  Whatever  might  be  my  conclusion  as  to  the  true 
construction  of  the  statute,  were  the  question  now  for  the  first 
time  agitated,  it  would  be  alike  unwise  and  unjust  to  overturn  or 
impair  rights  acquired  upon  the  faith  of  recognized  legal  principles. 

I  think  it  clear,  moreover,  whatever  might  be  the  strict  legal 
interpretation  of  the  provision  in  question,  that  the  legislature  never 
designed  it  to  impair  the  validity  of  a  transfer  of  stock,  as  between 
the  parties  making  it.  It  was  not  intended  to  introduce  a  new  mode 
of  acquiring  title  to  stocks,  much  less  to  operate  as  a  registry  law. 
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by  furnishing  conclusive  evidence  to  the  public  of  the  ownership  of 
the  property.  If  such  had  been  the  design,  it  might  have  been 
expected  that  the  legislature  would  have  required  that  the  books 
of  transfer  should  be  at  all  times  open  to  public  inspection,  and 
the  record,  not  in  certain  specified  cases  merely,  but  in  all  cases, 
made  evidence  of  ownership. 

Nor  does  sound  policy  require  such  construction  to  be  given 
to  the  act.  The  pledge  of  stocks  as  collateral  security  has  become 
a  prevalent,  and  to  the  borrower,  especially,  an  advantageous  mode 
of  effecting  loans.  In  manufacturing  companies  especially,  where 
the  business  of  the  company  is  carried  on  by  the  stockholder,  and 
where  his  capital  is  mainly  or  exclusively  vested  in  the  stock,  and 
employed  in  the  active  operations  of  business,  the  pledge  of  stocks 
affords  the  most  ready  and  advantageous  mode  of  effecting  loans 
for  the  demands  of  business.  To  require  a  transfer  6i  the  stock 
to  the  lender  as  security  for  the  loan  against  the  right  of  attaching 
or  execution  creditors  will  at  once  destroy  the  value  of  the  security, 
or  compel  the  borrower  to  divest  himself  of  his  character  as 
corporator,  to  forfeit  his  control  of  the  business  of  the  cor- 
poration, of  his  right  to  dividends,  and  of  all  his  other  rights 
as  a  stockholder  in  the  corporation.  Why  should  the  owner 
of  stocks  be  deprived  of  the  privilege  of  mortgaging  or  pledging 
his  stock  for  the  security  of  a  loan,  without  stripping  himself  of 
all  his  rights  of  ownership,  more  than  the  owner  of  any  other 
property  ? 

The  objection  is,  that  it  will  open  the  door  to  fraud,  and  de- 
prive an  execution  or  attaching  creditor  of  the  means  of  ascertain- 
ing the  real  ownership  of  the  stock.  It  is  worthy  of  notice  that 
this  clause  requiring  a  transfer  of  stock  on  the  books  of  the  com- 
pany was  inserted  in  numerous  charters  long  before  the  stock  was 
made  the  subject  of  execution.  But  the  objection,  as  applied  to  a 
transfer  of  stock,  is  of  less  weight  than  against  a  chattel  mortgage, 
the  chattel  remaining  in  the  hands  of  the  mortgagor,  which  is 
held  to  be  a  valid  security.    Runyon  v.  Groshon,  i  Beasley,  86. 

The  transfer  book  is  not  the  only  evidence  of  the  ownership  of 
stock.  The  certificate,  which  has  always  been  deemed  prima  facie 
evidence  of  ownership;  is  the  only  evidence  in  possession  of  the 
owner,  and  where  there  has  been  no  transfer,  is  the  only  recog- 
nized evidence  of  title. 

It  is  urged  that  the  contract  for  the  pledge  of  this  stock  was 
executory  merely;  that  it  does  not  purport  to  transfer  the  owner- 
ship of  the  shares,  but  simply  gives  an  authority  to  transfer  upon 
failing  to  pay  the  debt;  and  hence  it  is  further  argued,  that  the 
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stock  cannot  be  held  as  a  pledge,  because  that  requires  a  transfer 
of  possession.  The  contract  between  the  parties  was  in  no  sense 
executory.  It  was  fully  executed  according  to  the  intention  of 
the  parties.  The  absolute  ownership  of  the  stock,  it  is  true,  was 
not  transferred,  nor  was  it  intended  it  should  be.  The  spirit  and 
design  of  the  contract  was  that  the  legal  ownership  of  the  stock 
should  continue  in  McElrath ;  that  he  should  remain  a  member  of 
the  corporation,  with  the  right  to  receive  the  dividends  upon  the 
stock,  to  vote  at  all  elections,  and  with  all  other  rights  pertaining 
to  him  as  a  stockholder  and  member  of  the  company,  and  that  the 
bank  should  hold  the  stock  as  collateral  security  for  the  payment 
of  the  loan,  with  the  absolute  and  irrevocable  right  of  transferring 
the  legal  ownership  upon  failure  to  pay  the  debt.  The  same  ob^ 
jection  existed  in  many  of  the  reported  cases,  where  the  right  of 
the  party  holding  the  certificate  of  stock  as  evidence  of  his  claim 
was  sustained  against  the  claims  of  attaching  or  execution  cred- 
itors.    3  Binney,  394;  4  Halst.  Ch.  167. 

Such  a  certificate  annexed  to  or  accompanying  a  blank  power  of 
attorney  we  cannot  doubt,  not  only  according  to  the  understanding 
of  men  in  business,  but  upon  well-settled  principles  of  law,  passes 
by  delivery  an  equitable  title  to  a  bona  fide  purchaser;  nor  can 
such  purchaser  be  justly  prevented  from  converting  his  equitable 
into  a  legal  title  by  filling  up  and  exercising  the  power,  whenever 
he  is  entitled  to  do  so  by  the  nature  and  terms  of  the  contract 
under  which  the  certificates  were  delivered  to  him.  When  the 
stock  is  sold  absolutely  his  right  then  to  perfect  his  title  is  im- 
mediate; when  it  is  hypothecated,  the  right  accrues  when  the  debt 
meant  to  be  secured  becomes  due  and  remains  unpaid.  Per  Ackley. 
C.  J.,  in  Fatman  v.  Lobacjt,  i  Duer,  361. 

It  is  obvious,  moreover,  that  so  far  as  regards  the  legal  owner- 
ship of  the  stock,  if  the  transfer  upon  the  books  of  the  company 
alone  can  constitute  legal  ownership,  that  the  contract  of  sale  is  as 
fully  executed  by  delivering  the  certificate,  with  the  power  of  im- 
mediate transfer  on  the  books  of  the  company,  as  by  a  formal 
assignment  accompanying  the  certificate. 

The  holder  of  a  certificate  of  shares  of  stock,  accompanied  by  an 
irrevocable  power  of  attorney  to  transfer  them,  is  the  apparent 
owner,  and  when  he  is  the  holder  for  value  without  notice  his 
title  cannot  be  impeached.    Le<witt  v.  Fisher,  4  Duer,  i. 

Aside  from  the  general  principles  by  which  I  think  the  case 
must  be  controlled,  it  is  worthy  of  notice  that  the  charter  of  the 
company,  the  stock  of  which  is  here  the  subject  of  controversy,  is 
somewhat  variant   from  many  of  those  which  have   formed  the 
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subject  of  adjudication.  In  the  case  of  Fisher  v.  The  Essex  Bank, 
5  Gray,  373,  the  act  of  incorporation  declared  that  the  stock  of  the  ^ 
bank  should  be  transferable  only  at  its  banking  house  and  on  its 
books.  The  court  say  that  the  word  "  only  '*  carries  an  implica- 
tion, as  strong  as  negative  words  could  make  it,  that  the  transfer 
should  be  in  no  other  mode.  It  was  not-  to  prescribe  one  mode, 
leaving  others  unaffected;  it  made  that  mode  exclusive.  The 
charter  of  the  Trenton  Iron  Co.  contains  no  such  exclusive  lan- 
guage. It  declares  merely  that  the  stock  shall  be  transferable  on 
the  books  of  the  company,  and  further  provides  that  the  books  of 
transfer  shall  be  evidence  of  ownership,  as  between  the  company 
and  its  stockholders.  If  the  transfer  on  the  books  was  designed 
to  be  the  only  evidence  of  ownership,  the  latter  provision  would 
seem  to  be  unnecessary. 

The  right  of  the  bank  is  in  no  wise  prejudiced  by  the  fact,  that 
they  appeared  as  applying  creditors  under  the  attachment,  and 
presented  their  claim  to  the  auditors. 

The  bona  fides  of  their  claim  is  not  questioned,  and  they  are 
entitled  to  the  stock  in  question  clear  of  the  lien  of  the  attach- 
ment. 

Decree  accordingly. 


Barzalier  McNeil,  Respondent,  v.  The  Tenth  National  Bank, 
ETC.,  Impleaded  with  Others,  Appellants. 

46  New  York  Reports  325  (1871). 

Appeal  from  a  judgment  of  the  General  Term  in  the  fourth 
district,  affirming  a  judgment  entered  in  Montgomery  county,  in 
favor  of  the  plaintiff  on  the  report  of  a  referee. 

The  action  was  brought  to  compel  the  surrender  to  the  plain- 
tiflf  of  134  shares  of  the  capital  stock  of  the  First  National  Bank 
of  St.  Johnsville,  which  had  been  acquired  by  the  appellant  in  the 
following  manner : 

In  November,  1866,  the  plaintif?  then  being  the  owner  of  the 
shares  in  question,  had  an  account  with  Goodyear  Brothers  & 
Durant,  of  the  city  of  New  York,  stock  brokers,  relating  to  other 
stocks  which  they  had  purchased  and  were  carrying  for  him.  For 
the  purpose  of  securing  any  balance  which  might  become  due  them 
on  that  account,  the  plaintiff  delivered  to  and  left  with  them  the 
certificate  of  the  134  shares  in  dispute,  with  a  blank  assignment, 
and  power  of  attorney  to  transfer  indorsed  thereon,  signed  by 
the  plaintiff. 
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On  the  i8th  of  June,  1868,  at  the  city  of  New  York,  the  appel- 
lant, at  the  request  of  Goodyear  Brothers  &  Durant,  paid  the  sum 
of  $45,135  to  Fred.  Butterfield,  Jacobs  &  Co.,  receiving  from  them 
certain  securities,  including  the  certificate  and  power  for  the  134 
shares  in  question,  which  had  been  previously  pledged  by  Good- 
year Brothers  &  Durant  to  Fred.  Butterfield,  Jacobs  &  Co. 

Goodyear  Brothers  &  Co.  were  at  that  time  insolvent,  and  in- 
debted to  the  appellant.  In  pledging  the  plaintiff's  shares,  they 
had  acted  without  actual  authority  from  him,  and  without  his 
knowledge.  He  was  indebted  to  them,  on  the  account  for  which 
the  shares  were  pledged  to  them,  in  the  sum  of  $3,000,  with  interest 
from  December  i,  1866;  but  the  account  had  not  been  rendered, 
or  any  demand  made. 

The  appellant,  at  the  time  of  receiving  the  shares,  had  no  knowl- 
edge of  the  plaintiff's  interest  therein. 

The  cashier  of  the  appellant,  within  a  few  days  after  receiving 
the  certificate,  assignment  and  power,  filled  in  the  blank  in  the 
assignment  and  power  with  "  I.  H,  Stout,  cashier,  Tenth  National 
Bank,  New  York,  one  hundred  and  thirty-four,"  and  dated  the 
same  the  19th  day  of  June,  1868,  and  sent  the  scrip  to  the  First 
National  Bank  of  St.  Johns ville,  for  the  purpose  of  having  the 
shares  transferred  on  the  books  accordingly;  but  such  transfer 
was  prevented  by  an  order  of  injunction  in  this  action. 

The  plaintiff  demanded  of  the  appellant  a  surrender  of  the  scrip, 
on  payment  of  the  balance  due  by  him  to  Goodyear  Brothers  & 
Durant;  which  demand  was  refused. 

The  value  of  the  shares  was  $17,420.  The  balance  of  the  ad- 
vance made  by  the  appellant  thereon  ($45,135,  less  the  proceeds 
of  the  other  securities  received  therewith,  $29,915.19)  was  $15,- 
219.81,  besides  interest.  » 

The  referee  found  in  favor  of  the  plaintiff. 

This  judgment  was  affirmed  at  General  Term,  and  an  appeal 
taken  to  the  late  Court  of  Appeals,  where,  after  argument,  that 
court  was  divided  and  a  reargument  ordered.  The  case  now  comes 
up  on  the  reargument. 

Rapallo,  J.  The  pledge  of  the  plaintiff's  shares  by  his  brokers, 
for  a  larger  sum  than  the  amount  of  their  lien  thereon,  was  a 
clear  violation  of  their  duty,  and  excess  of  their  actual  power. 
And  if  the  effect  of  the  transaction  was  merely  to  transfer  to  the 
appellant,  through  Fred,  Butterfield,  Jacobs  *  &  Co.,  the  title  or 
interest  of  Goodyear  Brothers  &  Durant  in  the  shares,  the  judg- 
ment appealed  from  was  right. 
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It  must  be  conceded  that  as  a  general  rule,  applicable  to  prop- 
erty other  than  negotiable  securities,  the  vendor  or  pledgor  can 
convey  no  greater  right  or  title  than  he  has.  But  this  is  a  truism, 
predicable  of  a  simple  transfer  from  one  party  to  another  where 
no  other  element  intervenes.  It  does  not  interfere  with  the  well- 
established  principle,  that  where  the  true  owner  holds  out  another, 
or  allows  him  to  appear,  as  the  owner  of,  or  as  having  full 
power  of  disposition  over  the  property,  and  innocent  third  parties 
are  thus  led  into  dealing  with  such  apparent  owner,  they  will  be 
protected.  Their  rights  in  such  cases  do  not  depend  upon  the 
actual  title  or  authority  of  the  party  with  whom  they  deal  directly, 
but  are  derived  from  the  act  of  the  real  owner,  which  precludes 
him  from  disputing,  as  against  them,  the  existence  of  the  title  or 
power  which,  through  negligence  or  mistaken  confidence,  he 
caused  or  allowed  to  appear  to  be  vested  in  the  party  making  the 
conveyance.  Pickering  v.  Busk,  15  East,  38;  Gregg  v.  Wells, 
10  Adol.  &  El.  90;  Saltus  v.  Everett,  20  Wend.  268,  284;  Mow- 
rey  v.  Walsh,  8  Cow.  238 ;  Root  v,  French,  13  Wend.  570. 

The  true  point  of  inquiry  in  this  case  is,  whether  the  plain- 
tiff did  confer  upon  his  brokers  such  an  apparent  title  to  or  power 
of  disposition  over  the  shares  in  question,  as  will  thus  estop  him 
from  asserting  his  own  title,  as  against  parties  who  took  bona  fide 
through  the  brokers. 

Simply  intrusting  the  possession  of  a  chattel  to  another  as  de- 
positary, pledgee  or  other  bailee,  or  even  under  a  conditional 
executory  contract  of  sale,  is  clearly  insufficient  to  preclude  the 
real  owner  from  reclaiming  his  property,  in  case  of  an  unauthor- 
ized disposition  of  it  by  the  person  so  intrusted.  Ballard  v. 
Burgett,  40  N.  Y.  314.  "  The  mere  possession  of  chattels,  by 
whatever  means  acquired,  if  there  be  no  other  evidence  of  property 
or  authority  to  sell  from  the  true  owner,  will  not  enable  the  pos- 
sessors to  give  a  good  title."  Per  Denio,  J.,  in  Covill  v.  Hill, 
4  Den.  323. 

But  if  the  owner  intrusts  to  another  not  merely  the  possession 
of  the  property,  but  also  written  evidence,  over  his  own  signa- 
ture, of  title  thereto,  and  of  an  unconditional  power  of  disposition 
over  it,  the  case  is  vastly  different.  There  can  be  no  occasion 
for  the  delivery  of  such  documents,  unless  it  is  intended  that  they 
shall  be  used,  either  at  the  pleasure  of  the  depositary,  or  under 
contingencies  to  arise.  If  the  conditions  upon  which  this  apparent 
right  of  control  is  to  be  exercised  are  not  expressed  on  the  face 
of  the  instrument,  but  remain  in  confidence  between  the  owner 
and  the  depositary,  the  case  cannot  be  distinguished  in  principle 
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from  that  of  an  agent  who  receives  secret  instructions  qualifying 
or  restricting  an  apparently  absolute  power. 

In  the  present  case,  the  plaintiff  delivered  to  and  left  with  his 
brokers  the  certificate  of  the  shares,  having  indorsed  thereon  the 
form  of  an  assignment,  expressed  to  be  made  "  for  value  received," 
and  an  irrevocable  power  to  make  all  necessary  transfers.  The 
name  of  the  transferee  and  attorney,  and  the  date,  were  left  blank. 
This  docimient  was  signed  by  the  plaintiff,  and  its  effect  must 
be  now  considered. 

It  is  said  in  some  English  cases  that  blank  assignments  of 
shares  in  corporations  are  irregular  and  invalid;  but  that  opinion 
is  expressed  in  cases  where  the  shares  could  only  be  transferred 
by  deed  under  seal,  duly  attested,  and  is  placed  upon  tlie  ground 
that  a  deed  cannot  be  executed  in  blank. 

Without  referring  to  the  American  doctrine  on  that  subject, 
it  is  sufficient  to  say  that  no  such  formality  was  requisite  in  this 
case.  It  was  only  necessary  to  a  valid  transfer  as  between  the 
parties  that  the  assig^nment  and  power  should  be  in  writing.  The 
common  practice  of  passing  the  title  to  stock  by  delivery  of  the 
certificate  with  blank  assignment  and  power,  has  been  repeatedly 
shown  and  sanctioned  in  cases  which  have  come  before  our  courts. 
Such  was  established  to  be  the  common  practice  in  the  city  of 
New  York,  in  the  case  of  The  New  York  and  New  Haven  Rail- 
road Company  v.  Schuyler,  34  N.  Y.  41,  and  the  rights  of  parties 
claiming  under  such  instruments  were  fully  recognized  in  that 
case.  And  in  the  case  of  Kortright  v.  The  Commercial  Bank 
of  Buffalo,  20  Wend.  91,  and  22  Wend.  348,  the  same  usage 
was  established  as  existing  in  New  York  and  other  states,  and  it 
was  expressly  held  that  even  in  the  absence  of  such  usage,  a  blank 
transfer  on  the  back  of  the  certificate,  to  which  the  holder  ha? 
affixed  his  name,  is  a  good  assignment ;  and  that  a  party  to  whom 
it  is  delivered  is  authorized  to  fill  it  up,  by  writing  a  transfer  and 
power  of  attorney  over  the  signature. 

It  has  also  been  settled,  by  repeated  adjudications,  that,  as  be- 
tween the  parties,  the  delivery  of  the  certificate,  with  assignment 
and  power  indorsed,  passes  the  entire  title,  legal  and  equitable, 
in  the  shares,  notwithstanding  that,  by  the  terms  of  the  charter  or 
by-laws  of  the  corporation,  the  stock  is  declared  to  be  transferable 
only  on  its  books;  that  such  provisions  are  intended  solely  for 
the  protection  of  the  corporation,  and  can  be  waived  or  asserted 
at  its  pleasure,  and  that  no  effect  is  given  to  them  except  for  the 
protection  of  the  corporation;  that  they  do  not  incapacitate  the 
shareholder   from  parting  with  his  interest,  and  that  his  assign- 
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ment,  on  the  books,  passes  the  entire  legal  title  to  the  stock, 
subject  only  to  such  liens  or  claims  as  the  corporation  may  have 
upon  it,  and  excepting  the  right  of  voting  at  elections,  etc.  An- 
gell  and  Ames  on  Corporations,  8th  ed.,  sec.  354;  Bank  of  Utica 
V.  Smalley,  2  Cow.  770;  Gilbert  v.  Manchester  Co.,  11  Wend. 
627;  Kortright  v.  Com,  Bank  of  Buffalo,  22  Wend.  362;  AT.  W 
&  A' .  H.  R.  R,  Co.  V.  Schuyler,  34  N.  Y.  80. 

In  the  case  of  Kortright  v.  Com.  Bank,  Chancellor  Walworth, 
in  a  dissenting  opinion,  strenuously  maintained,  in  conformity 
with  his  previous  decision  in  Stebbins  V.  Phwnix  Ins.  Co,,  3 
Paige,  356,  that  by  a  transfer  not  on  the  books,  the  transferee 
acquired  only  an  equitable  right  to  or  lien  on  the  shares;  and 
that,  having  but  an  equitable  right  or  lien,  he  took  subject  to  all 
prior  equities  which  existed  in  favor  of  any  other  person  from 
whom  such  assignment  was  obtained.  22  Wend.  352,  353,  355. 
But  this  view  was  overruled  by  the  majority  of  the  court.  The 
action  was  at  law  in  assumpsit,  brought  by  the  holder  of  the  cer- 
tificate and  power,  for  a  refusal  to  permit  him  to  make  a  trans- 
fer on  the  books,  and  the  question  of  his  legal  title  was  neces- 
sarily  involved  in  the  case.  The  judgment  therein  must  there- 
fore be  regarded  as  a  direct  adjudication  that,  as  between  the 
parties,  the  legal  title  to  the  shares  will  pass  by  delivery  of  the 
certificate  and  power.    See  20  Wend.  362. 

This  was  reasserted  in  this  court  in  the  New  Haven  Railroad* 
Case,  34  N.  Y.  80,  notwithstanding  what  was  said  in  the  Mechanics' 
Bank  Case,  13  id.  625. 

By  omitting  to  register  his  transfer,  the  holder  of  the  certificate 
and  power  fails  to  obtain  the  right  to  vote,  and  may  lose  his 
stock  by  a  fraudulent  transfer  on  the  books  of  the  company,  by 
the  registered  holder,  to  a  bona  fide  purchaser.  34  N.  Y.  80. 
But  in  this  respect  he  is  in  a  condition  analogous  to  that  of  the 
holder  of  an  unrecorded  deed  of  land,  and  possesses  a  no  less 
perfect  title  as  against  the  assignor  and  others.  And  he  would 
have  an  action  against  the  corporation  for  allowing  such  a  trans- 
fer in  violation  of  his  rights.  Id.  He  also  takes  the  risk  of 
the  collection  of  dividends  by  his  assignor,  or  of  any  lien  the  cor- 
poration may  have  on  the  shares.  But  in  other  respects  his  title 
is  complete. 

The  holder  of  such  a  certificate  and  power  possesses  all  the 
external  indicia  of  title  to  the  stock,  and  an  apparently  unlimited 
power  of  disposition  over  it.  He  does  not  appear  to  have,  as  is 
said'  in  some  of  the  authorities  cited,  concerning  the  assignee  of 
a  chose  in  action,  a  mere  equitable  interest,  which  is  said  to  be 
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notice  to  all  persons  dealing  with  him  that  they  take  subject  to 
all  equities,  latent  or  otherwise,  of  third  parties;  but  apparently, 
the  legal  title,  and  the  means  of  transferring  such  title  in  the 
most  effectual  manner. 

Such,  then,  being  the  nature  and  effect  of  the  documents  with 
which  the  plaintiff  intrusted  his  brokers,  what  position  does  he 
occupy  toward  persons  who,  in  reliance  upon  those  documents, 
have  in  good  faith  advanced  money  to  the  brokers  or  their  as- 
signs on  a  pledge  of  the  shares?  When  he  asserts  his  title,  and 
claims,  as  against  them,  that  he  could  not  be  deprived  of  his 
property  without  his  consent,  cannot  he  be  truly  answered  that, 
by  leaving  the  certificate  in  the  hands  of  his  brokers,  accompanied 
by  an  instrument  bearing  his  own  signature,  which  purported  to 
be  executed  for  a  consideration,  and  to  convey  the  title  away  from 
him,  and  to  empower  the  bearer  of  it  irrevocably  to  dispose  of  the 
stock,  he  in  fact  "  substituted  his  trust  in  the  honesty  of  his  bro- 
kers, for  the  control  which  the  law  gave  him  over  his  own  prop- 
erty," and  that  the  consequences  of  a  betrayal  of  that  trust  should 
fall  upon  him  who  reposed  it,  rather  than  upon  innocent  strangers 
from  whom  the  brokers  were  thereby  enabled  to  obtain  their 
money  ? 

These  principles,  in  substance,  were  applied  in  the  case  of 
Kortright  v.  The  Commercial  Bank,  But  it  is  sought  to  dis- 
tinguish that  case  from  this ;  and  it  is  argued  that  there  the  cer- 
tificate was  intrusted  to  an  agent,  with  authority  from  his  prin- 
cipal to  borrow  money  upon  it  for  the  benefit  of  his  principal, 
and  that  he  simply  exceeded  his  authority  by  borrowing  more 
than  he  was  authorized  to  borrow,  and  absconding  with  the 
excess.    ♦    *    ♦ 

The  principles  of  agency  are,  however,  applicable  to  this  case. 
In  disposing  of  a  pledge,  the  pledgee  acts  under  a  power  from 
the  pledgor.  The  distinction  between  a  lien  and  a  pledge  is  said 
to  be,  that  a  mere  lien  cannot  be  enforced  by  sale  by  the  act  of 
the  party,  but  that  a  pledge  is  a  lien  with  a  power  of  sale  super- 
added. Story  on  Bailments,  7th  ed.,  sec.  311,  note  2;  Wassan 
V.  Smith,  2  B.  &  Aid.  439.  The  pledgee  in  selling  is  bound  to 
protect  the  interests  of  the  pledgor,  and  as  to  the  surplus,  repre- 
sents the  pledgor  exclusively.  Now,  for  what  purpose  was  the 
apparent  ownership  and  power  of  disposition  of  this  stock  vested 
in  the  brokers?  Surely  for  the  purpose  of  enabling  them,  effectu- 
ally and  summarily,  to  execute  this  power  under  certain  condi- 
tions. If  the  power  was  absolute  on  its  face,  or  if  the  whole  legal 
title  was  by  the  instrument  apparently  vested  in  the  pledgee,  and 
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the  condition  was  secret,  wherein  does  the  case  differ  in  principle 
from  one  of  ordinary  agency? 

I  am  at  a  loss  to  conceive  on  what  principle  it  can  be  claimed, 
that  an  apparent  naked  authority  is  more  effectual  to  bind  the 
party  giving  it  than  an  apparent  ownership  as  well  as  authority. 

In  the  case  of  Jarvis  v.  Rogers,  13  Mass.  105,  the  shares  were 
transferable  by  indorsement  of  the  certificates.  The  shareholder 
indorsed  his  certificates  and  pledged  them  for  a  debt.  The  debt- 
or's friend,  by  his  authority,  and  with  his  funds,  paid  the  debt 
and  took  up  the  certificates,  and  the  debtor  allowed  them  to  re- 
main thus  indorsed,  in  his  hands,  but  not  for  any  specific  purpose. 
This  friend  afterward  pledged  them  for  his  own  debt,  to  a  party 
who  advanced  thereon  in  good  faith.  It  was  decided  that  the 
latter  could  hold  them  against  the  true  owner. 

The  court,  after  distinguishing  the  case  from  one  of  mere  bail- 
ment, says  that  after  the  plaintiff  had  put  his  name  on  the  back 
of  the  certificates,  and  allowed  them  to  go  into  the  market  with 
that  transferable  quality  about  them,  it  did  not  lie  in  the  mouth 
of  him  who  offered  them  to  the  world  in  that  shape,  to  deny  the 
effect  of  his  own  words  and  actions. 

This  decision  was  adhered  to  and  repeated  in  Jarvis  v.  1  Rogers, 
15  Mass.  389,  and  recognizes  substantially  the  same  doctrine  as 
Kortright  v.  The  Com'l  Bank,  omitting  the  element  of  excess  by 
an  agent,  of  authority  actually  given,  which  is  supposed  to  have 
governed  that  case.  1 

Fatman  v.  Loback,  i  Duer,  354,  is  a  case  precisely  in  point, 
and  I  see  no  ground  upon  which  the  conclusions  of  the  learned 
court  in  that  case  can  be  successfully  assailed.  The  case  of  Mc^ 
Cready  v.  Ramsey,  6  Duer,  574,  which  is  cited  as  overruling  Fat- 
fflan  v.  Loback,  has  no  such  effect.  '  The  question  in  6  Duer  was 
between  the  assignee  of  the  shares  and  the  corporation,  and  it  was 
held  that  the  lien  of  the  corporation  on  the  stock  for  unpaid  sub- 
scription was  protected  where  the  transfer  was  not  made  on  the 
books,  a  position  fully  recognized  in  this  opinion,  and  in  the  cases 
I  have  cited.  Moreover,  in  the  case  in  6  Duer,  the  general  act 
under  which  the  corporation  was  formed  provided  that  transferees 
of  shares  should  take  subject  to  the  liabilities  of  prior  shareholders. 

In  the  leases  of  Ex  parte  Swan,  7  C.  B.  N.  S.  400;  Swan  v. 
The  North  British  Australasian  Co,,  7  Hurl.  &  Nor.  603,  and 
Same  v.  Same,  2  Hurl.  &  Coltman,  175,  some  of  these  questions 
received  a  most  elaborate  discussion,  and  there  was  a  strong  array 
of  judicial  opinions  sustaining  the  validity,  of  transfers  of  stock, 
unauthorized  in  point  of  fact,  on  the  ground  that  by  mere  negli- 


838  McNeil  v.  The  Tenth  National  Bank.    [chap.  viii. 

gence,  and  unintentionally,  the  true  owner  had  enabled  another 
to  deliver  an  apparently  valid  title  to  the  stock,  and  thus  deceive 
third  parties. 

In  that  case,  the  plaintiff  had  intrusted  to  a  broker  ten  deeds 
of  transfer,  executed  in  blank,  for  the  purpose  of  transferring  cer- 
tain shares.  The  broker  used  only  eight  of  them  for  the  purpose 
intended,  and  feloniously  filled  up  and  used  the  others  as  transfers 
of  other  shares,  belonging  to  the  same  party,  forged  the  name  of 
a  subscribing  witness,  and  stole  the  certificates  of  the  shares  from 
the  plaintiff's  box,  of  which  the  plaintiff  kept  the  key.  He  then 
sold  the  shares  to  bona  fide  purchasers.  He  was  convicted  of  the 
larceny. 

In  a  contest  by  the  owner  to  get  back  the  shares,  the  Common 
Bench  was,  after  two  arguments,  equally  divided  upon  the  question 
whether  the  owner  was  not  estopped  from  reclaiming  the  shares, 
by  reason  of  his  negligence  in  intrusting  the  blank  transfers  to 
the  broker,  though  they  were  intended  for  other  shares.  The  case 
was  taken  to  tTie  Court  of  Exchequer,  and  that  court  was  equally 
divided  upon  the  same  question.  It  was  then  taken  to  the  Ex- 
chequer Chamber,  where  it  was  finally  disposed  of,  principally 
on  the  ground  that  to  estop  the  owner,  his  negligence  must  be  the 
proximate  cause  of  the  deceit.  That  here  it  was  too  remote,  as 
the  blank  deeds  of  transfer  were  intended  for  other  shares,  and 
the  broker  had  to  commit  forgery  to  make  them  available,  and  a 
separate  felony  to  obtain  possession  of  the  certificates. 

In  the  case  at  bar  none  of  these  difficulties  exists.  The  assign- 
ment and  power  were  intended  for  these  identical  shares;  they,  as 
well  as  the  certificate,  were  voluntarily  intrusted  by  the  plaintiff 
to  the  brokers,  and  the  latter,  were  thus  invested  with  the  apparejit 
ownership  and  right  of  disposal,  not  merely  by  the  negligence  of 
the  true  owner,  but  by  his  voluntary  act,  and  for  the  very  purpose 
of  attesting  to  the  world  their  title  and  power,  in  case  the  con- 
tingency should  arise  in  which,  according  to  the  understanding 
between  them  and  the  plaintiff,  they  would  be  justified  in  resorting 
to  the  stock  for  their  own  indemnity.     *     *     * 

My  conclusion  is,  that  the  Tenth  National  Bank  must,  on  the 
facts  found,  be  deemed  to  have  advanced  bona  fide  on  the  credit 
of  the  shares,  and  of  the  assignment  and  power  executed  by  the 
plaintiff,  and  is  entitled  to  hold  the  stock  for  the  full  amount  so 
advanced  and  remaining  unpaid  after  exhausting  the  other  securi- 
ties received  for  the  same  advance.     *    *    * 

The  judgment  of  the  General  Term,  and  that  entered  on  the 
report  of  the  referee,  should  be  modified,  so  as  to  allow  the  plaintiff 
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to  redeem,  on  payment  of  the  balance  due  to  the  Tenth  National 
Bank,  on  its  advance  of  June  19th,  1868,  and  the  costs  of  the  action. 

All  concur  except  Allen  and  Folger,  JJ.,  not  voting. 

Judgment  modified. 


The  Merchants'  Bank  of  Canada,  Respondent,  z/.  De  Grasse 

Livingston,  Impleaded,  etc.,  Appellant. 

74  New  Vo'-k  Reports  223  (1878). 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  First  Judicial  Department,  affirming  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts  appear  sufficiently  in  the 
opinion. 

EIarl,  J.  This  is  an  action  to  foreclose  a  pledge  of  certain 
shares  of  stock  in  the  Adams  Express  Co. 

Some  time  prior  to  January,  1875,  the  defendant,  Livingston, 
being  the  owner  of  100  shares  of  such  stock,  delivered  the  cer- 
tificate thereof  to  the  defendant,  Barrett,  to  secure  a  loan  from 
him  of  about  $3,000.  In  January,  1875,  Barrett  took  the  certificate 
of  stock  to  one  Watson,  the  resident  manager  of  the  plaintiff, 
in  the  city  of  New  York,  and  told  him  that  he  wanted  to  get  a 
loan  of  $8,000  from  the  plaintiff  upon  the  stock  represented  by 
the  certificate,  for  one  of  his  clients,  who  did  not  wish  to  sell  the 
stock,  but  would  rather  hold  it.  The  certificate  was  then  in  the 
name  of  Livingston,  but  there  was  no  indorsement  upon  it  nor 
power  of  attorney  attached  to  it.  Watson  informed  Barrett  that 
if  he  would  bring  a  power  of  attorney  attached  to  the  certificate 
he  would  make  the  loan.  Thereafter  Barrett,  by  representing  that 
he  ought  to  have  the  instrument  to  secure  his  loan  of  $3,000, 
procured  Livingston  to  sign  a  printed  blank  transfer  and  irrevo- 
cable power  of  attorney  to  make  a  transfer  of  such  certificate. 
Barrett  then  again  took  the  certificate  of  stock  and  the  power  of 
attorney  signed  by  Livingston,  filled  up,  except  the  name  of  the 
transferee  and  attorney,  to  Watson,  and  delivered  them  to  him, 
and  received  a  check  of  $8,000,  payable  to  his  order,  upon  which 
he  drew  the  money.  He  subsequently,  in  the  same  way,  borrowed, 
upon  the  security  of  the  stock,  as  he  represented  for  his  client, 
$1,000  more.  He  afterward  absconded  and  never  paid  any  of  the 
money  to  Livingston;  and  he  was  not  authorized  by  Livingston 
to  borrow  it  or  pledge  the  stock.     It  has  thus  far  been  decided  in 
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this  case  that  the  plaintiff  is  entitled  to  the  stock  for  the  security 
of  the  loan  made  by  it ;  and  the  decisions  have  been  based  upon  the 
authority  of  McNeil  v.  Tenth  National  Bank,  46  N.  Y.  325,  and 
other  similar  cases. 

It  was  held  •  in  those  cases  that  a  blank  transfer  of  a  certificate 
of  stock  with  irrevocable  power  of  attorney  to  transfer,  signed 
by  the  person  who  appears  by  the  certificate  to  be  the  owner,  like 
that  used  in  this  case,  confers  upon  the  holder  of  the  certificate 
and  power  of  attorney  the  apparent  legal  and  equitable  title  to 
the  stock,  and  that  a  bona  Me  purchaser  of  such  stock  from  such 
holder  can  hold  the  stock  against  the  real. owner,  who  is  estopped 
from  asserting  his  title.  The  principles  upon  which  those  cases 
rest  are  fully  set  forth  in ,  the  case  of  McNeil  v.  Tenth  National 
Bank,  and  need  no  further  elucidation  here.  In  such  cases  the 
apparent  owner,  in  his  dealings  with  persons,  relying  in  good  faith 
upon  the  appearances,  is  the  real  owner  and  may  sell  or  pledge 
the  stock  and  deal, with  it  in  all  respects  just  as  the  real  owner 
could.  But  in  that  case  and  the  other  similar  cases  the  holder 
claimed  to  be  just  what  the  appearances  indicated  —  the  real  owner 
- — and  to  deal  with  the  stock  as  such. 

But  this  case  is  distinguishable  from  those.     Barrett  did  ,not 
claim  to  be  the  owner  of  the  stock.     He  represented  that  it  be- 
longed to  his  ,  client,  and  by  that  must  have  been  understood  to 
mean  Livingston,  whose  name  appeared  in  the  certificate  as  the 
owner  of  the  stock;  and  he  represented  that  he  wanted  a  loan  for 
this  client.     He  had  no  authority  in  fact  to  make  the  loan  for  him, 
and  he  had  nothing  to  show  that  he  had  such^  authority.     He  was 
clothed  with  no  apparent  authority  to  make  such  loan.    The  power 
of  attorney  gave  no  such  apparent  authority.     There  was  nothing 
in  that  showing  any  connection  with  a  loan,  and  that  added  noth- 
ing to  his  apparent  authority.     All  the  plaintiff  had,  then,  when 
it  made  the  loan,  was  the  naked  assertion  of  Barrett  that  he  was 
acting  for   Livingston;  and  upon  that  assertion  it   relied  at  its 
own  risk.     It  could  not  hold  Livingston  for  the  loan ;  and  this  being 
so,  what  right  had  it  to  take  and  hold  Livingston's  stock?    Know- 
ing that  the  stock  did  not  belong  to  Barrett,  it  could  not  take  it 
as  security  for  a  loan  to  him.     It,  at  most,  had  information  that 
Barrett  could  only  pledge  the  stock  for  a  loan  to  Livingston ;  and 
if  he  was  not  authorized  to  make  the  loan,  he  was  not  authorized 
to  make  the  pledge.     At  the  very  most,  the  appearances  indicated 
that  Barrett  was  authorized  to  pledge  the  stock  for  an  authorized 
loan,  but  not  for  a  loan  which  he  was  not  authorized  to  make. 
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In  such  a  case,  the  doctrine  of  estoppel  does  not  apply.  Living- 
ston did  not  hold  Barrett  out  as  authorized  to  borrow  money  for 
him;  and  hence  he  is  not  estopped  from  denying  such  authority. 
He  did  not  hold  him  out  as  authorized  to  pledge  his  stock  for  such 
a  loan;  and  hence  he  is  not  estopped  from  disputing  the  pledge. 

If  Barrett  had  gone  to  the  plaintiff  with  the  certificate  and  power 
of  attorney,  claiming  to  own  the  stock,  he  could  have  pledged  it 
for  a  loan  to  himself  or  any  other  person.  If  he  had  been  author- 
ized by  Livingston  to  borrow  the  money,  he  could  probably  have 
pledged  the  stock  in  his  possession  to  secure  it.  And  he  could  have 
taken  the  certificate  and  power  of  attorney  and  gone  into  the 
market,  claiming  to  act  as  the  agent  of  the  plaintiff,  and  have  sold 
the  stock  and  given  a  good  title.  The  possession  of  the  certificate 
and  full  power  of  attorney  would  have  given  him  the  apparent 
authority  to  sell.  But  a  power  to  sell  is  not  a  power  to  pledge  to 
secure  money  borrowed.  An  agent  to  sell  is  not  an  agent  to  pledge. 
Story  on  Agency,  §  78;  Henry  v.  Marvin,  3  E.  D.  Smith,  71; 
Bafiito  V.  Mosqucra,  2  Bosw.  401. 

It  may  be  that  Barrett  transferred  to  the  plaintiff  all  the  interest 
he  had  in  the  stock  as  pledgee  of  Livingston;  and  whatever  that 
was  may  be  protected  upon  another  trial. 

The  judgment  must  be  reversed,  and  there  must  be  a  new  trial, 
costs  to  abide  event. 

All  concur,  except  Andrews,  J.,  not  voting;  Miller,  J.,  con- 
curring in  result. 


Edward  M.  Knox,  Respondent,  v,  Eden  Musee  Americain 

Co.  (Limited),  Appellant. 

148  New  York  Reports  441  (1896). 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  entered  upon  an  order 
made  December  15,  1893,  which  affirmed  a  judgment  in  fav/)r  of 
the  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  through  the  defendant's  alleged  negligence  in  failing 
to  cancel  three  certificates  of  its  capital  stock,  surrendered  to  it 
for  transfer,  which  the  plaintiff  claimed  he  was  induced  to  receive 
as  valid,  although  other  certificates  had  been  issued  in  their  stead. 

I.  The  referee  decided  that  the  defendant  is  estopped  to  deny  the 
validity  and  genuineness  of  said  three  certificates  Nos.  497,  498, 
and  517.     2.  The  plaintiff  is  entitled  to  recover  of  the  defendant  the 


842  Knox  v.  Eden  Musee  American  Co.     [chap.  van. 

damages  sustained  by  him  by  reason  of  his  loan  of  money  on  the 
faith  of  said  three  certificates,  not  exceeding  the  value  of  the  shares 
represented  by  said  three  certificates  Nos.  497,  498,  and  517,  if  the 
same  had  been  valid,  to  wit:  $1,710,  with  interest  from  the  loth 
day  of  May,  1892  —  one  hundred  and  nine  dollars  and  seventy- 
two  cents  —  being  in  all  one  thousand  eight  hundred  and  nineteen 
dollars  and  seventy-two  cents,  with  costs  of  this  action. 

Andrews,  Ch.  J.  The  rigid  rule  of  the  common  law  which  pro- 
hibited the  assignment  of  choses  in  action  was,  in  England,  at  an 
early  day,  relaxed  to  some  extent  to  conform  to  the  usages  of  mer- 
chants and  the  necessities  of  commerce,  and  at  length,  by  the  aid 
of  statutes  and  judicial  decisions,  bills  of  exchange  and  promissory 
notes  were  completely  taken  out  of  its  influence,  and  they  came  to 
have  distinct  attributes  and  qualities  not  pertaining  to  any  other 
form  of  contract.  They  were  not  only  made  transferable  by  de- 
livery and  suable  in  the  name  of  the  transferee,  but,  contrary  to  the 
general  rule  of  the  common  law,  "  honest  acquisition  "  for  value  was 
held  to  give  to  the  transferee  a  new  and  original  title,  wholly  inde- 
pendent of  that  of  the  prior  holder  and  subject  to  no  infirmity 
which  affected  the  paper  in  his  hands.  The  real  owner,  who  had 
been  despoiled  of  the  paper  by  robbery  or  theft,  or  who  had  lost  it 
without  negligence,  was  precluded  from  reclaiming  it,  and  the 
maker,  although  he  had  been  defrauded  into  executing  it,  could  not 
be  heard  to  allege  the  fraud  as  a  defense  against  a  bona  fide  holder. 
And  the  transferee,  although  he  may  have  been  negligent  in  taking 
it,  and  omitted  precautions  which  a  prudent  man  would  have  taken, 
nevertheless,  unless  he  acted  mala  fide,  his  title  according  to  the 
doctrine  now  settled  will  prevail.  These  familiar  but  arbitrary 
principles  applicable  to  commercial  paper,  originating  in  commercial 
policy,  the  encouragement  of  trade,  the  convenience  of  having  some 
representative  of  money  readily  convertible  and  commanding  con- 
fidence, while  they  operate  in  many  cases  with  great  severity  upon 
the  rights  of  innocent  persons,  have  contributed  greatly  to  stimulate 
commerce  and  advance  the  prosperity  of  states.  The  principles 
applicable  to  negotiable  paper  have  been  extended  to  embrace  public 
debentures  payable  to  bearer,  and  bonds  of  corporations,  and  some 
of  the  incidents  of  negotiability  have  either  by  custom  or  statue 
been  applied  to  instruments  not  strictly  negotiable.  Certificates  of 
stock,  in  business  corporations,  are  embraced  in  the  class  last  men- 
tioned. They  are  not  negotiable  in  form,  they  represent  no  debt 
and  are  not  securities  for  money.  But  the  courts  of  this  country, 
in  view  of  the  extensive  dealings  in  certificates  of  shares  in  corpo- 
rate enterprises,  and  the  interest  both  of  the  public  and  of  the 
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corporation  which  issues  them,  in  making  them  readily  transferable 
and  convertible,  have  given  to  them  some  of  the  elements  of  ne- 
gotiability. The  owner  of  shares  may  transfer  his  title  by  delivery 
of  the  certificate  with  a  blank  power  of  attorney  indorsed  thereon 
signed  by  the  owner  of  the  shares  named  in  the  certificate.  Such 
a  delivery  transfers  the  legal  title  to  the  shares  as  between  the 
parties  to  the  transfer,  and  not  a  mere  equitable  right.  McNeil  v. 
Tenth  National  Bank,  46  N.  Y.  325.  The  transferee,  in  good  faith 
and  for  value,  holds  his  title  free  from  latent  equities  between  prior 
parties  in  the  line  of  transmission.  Under  the  doctrine  of  implied 
agency  and  the  application  of  the  principle  of  estoppel  to  the 
situation,  the  true  owner  is  in  many  cases  precluded  from  asserting 
his  title.  The  case  of  McNeil  v.  Tenth  National  Bank  is  a  leading 
case  on  the  subject,  and  marks  the  limit  to  which  the  court  has 
hitherto  gone  in  subordinating  the  rights  of  the  true  owner  of  a 
stock  certificate  to  the  title  of  a  transferee  derived  under  one  who, 
being  in  possession  of  the  certificate  by  the  consent  of  the  true 
owner,  has  transferred  it  in  fraud  of  his  rights.  That  case  holds 
that  an  agent  to  whom  the  owner  has  delivered  a  certificate  of  stock 
duly  indorsed  for  transfer,  with  a  limited  power  of  disposition  for 
a  special  purpose,  may  bind  the  title  thereto  as  against  the  true 
owner  by  transferring  it  to  a  bona  Me  transferee  who  has  no  notice 
of  the  limitations  of  the  agent's  authority,  although  the  transfer 
was  made  for  an  unauthorized  purpose  and  with  the  intention  on 
the  part  of  the  agent  to  commit  a  fraud  upon  his  principal.  The 
certificates  there  in  question  were  pledged  by  the  owner  with 
brokers  to  secure  advances,  having  indorsed  thereon  in  form  an 
unconditional  power  of  attorney  to  make  all  necessary  transfers, 
but  with  a  limited  authority  to  use  the  power  only  when  necessary 
to  make  the  pledge  available.  The  brokers,  in  violation  of  their 
duty,  pledged  the  shares  for  a  large  sum  for  their  own  purposes, 
and  the  controversy  was  between  the  original  owner  and  the 
pledgees  of  the  brokers.  It  was  decided  that,  under  the  circum- 
stances disclosed,  the  original  owner,  having  placed  the  certificates 
in  the  hands  of  the  brokers  with  power  of  disposition,  was  estopped, 
as  against  the  pledgees  in  good  faith  and  for  value,  from  denying 
their  authority  to  transfer,  upon  the  principle  that  the  owner  should 
rather  suffer  for  his  misplaced  confidence  in  the  brokers  than  those 
who  dealt  with  them  on  the  strength  of  an  apparent  authority. 
In  the  well-known  case  of  The  New  York  &  New  Haven  Railroad 
Co.  V.  Schuyler,  34  N.  Y.  30,  the  same  principle  of  implied  agency 
was  applied  to  charge  the  corporation  with  liability  in  damages  for 
spurious  stock  issued  by  Schuyler,  the  president  and  transfer  agent 
of  the  company. 
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The  courts  have  been  frequently  importuned  to  extend  the 
qualities  of  negotiability  of  stock  certificates  beyond  the  limits 
mentioned,  and  clothe  them  with  the  same  character  of  complete 
negotiability  as  attaches  to  commercial  paper,  so  as  to  make  a  trans- 
fer to  a  purchaser  in  good  faith,  for  value,  equivalent  to  actual 
title,  although  there  was  no  agency  in  the  transferrer,  and  the 
certificate  had  been  lost  without  the  fault  of  the  true  owner  or  had 
been  obtained  by  theft  or  robbery.  But  the  courts  have  refused  to 
accede  to  this  view,  and  we  have  found  no  case  entitled  to  be  re- 
garded as  authority  which  denies  to  the  owner  of  a  stock  certificate 
which  has  been  lost  without  his  negligence,  or  stolen,  the  right  to 
reclaim  it  from  the  hands  of  any  person  in  whose  possession  it 
subsequently  comes,  although  the  holder  may  have  taken  it  in  good 
faith  and  for  value.  The  precise  question  has  not  often  been  pre- 
sented to  the  courts,  for  the  reason  probably  that  they  have  with 
great  uniformity  held  that  stock  certificates  were  not  negotiable 
instruments  in  the  broad  meaning  of  that  phase,  but,  whenever  the 
question  has  arisen,  it  has  been  held  that  the  title  of  the  true  owner 
of  a  lost  or  stolen  certificate  may  be  asserted  against  anyone  subse- 
quently obtaining  its  possession,  although  the  holder  may  be  a 
bona  Me  purchaser.  Anderson  v.  Nicholas,  28  N.  Y.  600;  Bangor 
Electric  Light  &  Power  Co.  v.  Robinson,  52  Fed.  Rep.  520;  Biddle 
v.  Bayard,  14  Pa.  St.  150;  Barstow  v.  Savage  Mining  Co.,  64  Cal. 
388.  See  Shaw  v.  R.  R.  Co.,  loi  U.  S.  557.  It  may  be  observed 
that  the  elaborate  opinion  of  Rapallo,  J.,  in  McNeil  v.  Tenth 
National  Bank,  to  show  that  the  plaintiff  in  that  case  was  estopped 
from  asserting  his  title  on  the  ground  of  implied  agency,  was  quite 
unnecessary  if  a  transfer  of  a  stock  certificate  indorsed  in  blank 
to  a  bona  Me  holder  conferred  a  title  as  against  the  true  owner, 
irrespective  of  the  fact  whether  he  voluntarily  parted  with  the 
possession  or  was  deprived  of  it  by  felony  or  fraud.  It  is  plain, 
we  think,  that  the  argument  in  support  of  the  judgment  in  this 
case,  based  on  the  complete  negotiability  of  stock  certificates,  is  not 
supported  by,  but  is  contrary  to,  the  decisions.  If  public  policy 
requires  that  a  further  advance  should  be  made  in  more  completely 
assimilating  them  to  commercial  paper  in  the  qualities  of  negotia- 
bility, the  legislature  and  not  the  courts  should  so  declare.  Under 
the  law  as  it  has  hitherto  prevailed,  there  does  not  seem  to  have 
been  any  serious  hindrance  in  dealing  with  property  of  this 
character.  It  may,  perhaps,  be  doubted,  taking  into  consideration 
the  interests  of  investors  as  well  as  dealers,  whether  it  would  be 
wise  to  remove  the  protection  which  the  true  owner  of  a  stock 
certificate  now  has  against  accident,  theft  or  robbery.  The  system 
of  the  registry  of  negotiable  bonds,  which  prevails  to  a  considerable 
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extent,  authorized  by  statute  of  some  of  the  states,  and  of  the 
United  States,  seems  to  indicate  a  tendency  to  restrict  rather  than 
to  extend  the  range  of  negotiable  instruments. 

Nor,  in  our  opinion,  can  the  judgment  below  be  sustained  upon 
any  principle  of  agency  in  Jurgens,  express  or  implied,  to  issue 
the  surrendered  certificates,  which,  on  the  issue  of  the  new  certifi- 
cates to  Siebrecht,  became  mere  vouchers  in  possession  of  the  com- 
pany. If  it  can  be  said  that  the  direction  of  the  president  to  Jur- 
gens to  cancel  the  certificates  made  him  the  agent  of  the  company 
for  that  purpose,  it  was  an  authority  to  destroy  and  not  to  use. 
His  act  in  abstracting  them  from  the  safe  and  uttering  them  as 
valid  certificates  had  no  relation  to  the  authority  conferred.  It  was 
not  an  act  of  the  same  kind  as  that  which  he  was  authorized  to 
perform.  He  had  no  apparent  authority  to  issue  them  as  genuine 
certificates,  because  he  had  no  authority  to  issue  certificates  for  any 
purpose,  and  what  he  did  was,  as  was  said  in  Manhattan  Life  Ins. 
Co,  V.  42d  St,  &  G.  S.  F,  R,  R.  Co,,  139  N.  Y.  146,  "  a  willful  and 
criminal  act  perpetrated  for  private  gain  and  not  connected  with 
any  official  authority  or  semblance  of  authority  which  he  possessed 
as  the  defendant's  agent."  The  certificates  were,  at  all  times  after 
their  surrender  and  before  they  were  abstracted  by  Jurgens  from 
the  safe  of  the. defendant,  in  the  legal  possession  of  the  company. 
The  company  never  placed  them  in  the  possession  of  Jurgens  or 
invested  him  with  the  indicia  of  ownership.  He  had  access  to  the 
safe  as  the  mere  servant  of  the  defendant.  The  doctrine  of  im- 
plied agency  is,  we  think,  wholly  inapplicable  to  the  circumstances 
of  this  case. 

We  come,  therefore,  to  consider  the  gfround  upon  which  the 
learned  referee  placed  his  judgment  against  the  defendant,  namely, 
the  negligence  of  the  company.  The  claim  of  liability  of  the  de- 
fendant on  the  ground  of  negligence  is  based  on  the  fact  that  in 
violation  of  its  by-laws  it  permitted  the  surrendered  certificates  to 
remain  uncanceled  in  its  safe,  to  which  Jurgens  had  access,  and 
thereby  enabled  him  to  commit  the  fraud,  and  upon  the  further 
allegation  that  the  company  neglected  to  exercise  a  proper  super- 
vision over  its  business  and  the  conduct  of  its  employees,  and  com- 
mitted to  Jurgens  the  management  of  its  affairs  without  special 
inquiry  into  the  manner  in  which  he  discharged  his  duties.  We 
are  of  opinion  that  the  company  was  not  chargeable  with  any 
negligence  which  gives  a  right  of  action  for  the  injury  caused  to 
the  plaintiff  by  the  fraudulent  use  by  Jurgens  of  the  surrendered 
certificates.  The  surrendered  certificates  were  placed  by  the  com- 
pany in  its  safe  in  its  office,  of  which  Jurgens  had  the  key,  and 
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thereby,  it  may  be  said,  afforded  him  the  opportunity  to  commit 
the  crime  of  which  he  was  guilty,  in  abstracting  and  uttering  them 
as  valid.  But  it  is  not  true  as  a  general  rule  that  a  man  may  not 
intrust  his  property  to  the  custody  of  his  servant,  except  at  the 
peril  of  losing  his  title  thereto,  if  the  servant  steals  and  disposes 
of  it  to  another.  There  must  be  something  more  than  the  mere 
intrusting  to  a  servant  of  the  custody  of  a  chattel  and  the  conse- 
quent opportunity  for  theft,  in  order  to  preclude  the  master  from 
reclaiming  it,  if  stolen  by  the  servant  and  sold  to  another. 
Rapallo,  J.,  in  McNeil  v.  Tenth  Natioftal  Bank,  supra,  p.  329, 
The  rule  declared  by  Ashurst,  J.,  in  Lickbarrow  v.  Mason,  2  D.  & 
E.  70,  frequently  quoted,  that  "  Whenever  one  of  two  innocent 
persons  must  suffer  by  the  act  of  a  third,  he  who  has  enabled  the 
former  to  occasion  the  loss  must  sustain  it,"  has  no  application 
to  such  a  case.  The  case  in  which  the  rule  was  stated  affords  a 
good  illustration  of  its  application.  Xhe  consignor  and  vendor  of 
the  goods  had  by  the  delivery  of  a  bill  of  lading  delivered  the  pos- 
session of  the  goods  to  the  holder  with  power  according  to  the  law 
merchant  to  transfer  them  by  endorsement  of  the  bill,  and  it  was 
held  that  as  against  a  transferee  in  good  faith  for  value,  the  right 
of  stoppage  in  transitu  was  lost.  It  was  a  case  where  the  vendor 
had  by  his  affirmative  act  enabled  the  holder  to  commit  a  fraud 
upon  his  rights,  and  it  was  justly  held  that  he  should  bear  the 
loss  rather  than  the  innocent  purchaser.  The  familiar  statement 
of  Lord  Holt,  in  Hern  v.  Nichols,  i  Salk.  289,  "  For,  seeing  some- 
body must  be  a  loser  by  this  deceit,  it  is  more  reason  that  he  that 
employs  and  puts  a  trust  and  confidence  in  the  deceiver  should 
be  a  loser  than  a  stranger,"  was  made  in  a  case  where  the  question 
was  whether  a  merchant  was  liable  for  the  deceit  of  his  factor 
in  the  sale  of  goods  represented  to  be  of  one  quality  when  they 
were  of  another.  The  principle  announced  by  Lord  Holt  has 
been  frequently  applied  to  such  and  similar  cases.  But  the  em- 
ployment of  a  servant  to  whom  is  intrusted  the  master's  property, 
with  no  power  of  disposition,  is  not  alone  such  a  putting  of  tru>t 
and  confidence  in  the  servant  by  the  master  as  to  enable  the  latter 
by  his  wrongful  act  to  defeat  the  master's  title.  The  rule  which 
would  convert  the  mere  employment  of  a  servant  into  an  authority 
in  him,  as  to  third  persons,  to  sell  or  dispose  of  his  master's  goods 
intrusted  to  him  for  safe  keeping,  would  be  highly  dangerous,  an'i 
has  no  sanction  in  the  adjudged  cases. 

It  remains  to  consider  whether  there  were  any  special  circunv 
stances  in  this  case  which  take  it  out  of  the  general  rule  advene ! 
to.     Jurgens  had  been  in  the  employment  of  the  defendant   f •  r 
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several  years  prior  to  the  transaction  in  question  and  nothing  had 
come  to  the  knowledge  of  the  defendant  which  raised  doubt  as 
to  his  honesty  and  faithfulness.     The  facts  found  by  the  referee 
show  that  the  defendant  reposed  confidence  in  his  integrity,  and, 
so  far  as  it  appears,  the  abstraction  and  uttering  of  the  surren- 
dered certificates  was  his  first  act  of  malversation  during  his  em- 
ployment.    His  power  in  respect  to  the  issuing  of  certificates  on 
the  transfer  of  stock  was  clerical  only.     In  case  of  transfer,  he 
was  accustomed  to  cancel  the  surrendered  certificates  and  paste 
them  in  the  certificate  book,  prepare  the  new  certificate  and  impress 
the  company's  seal  thereon,  and  then  procure  the  president  of  the 
company  to  sign  it.     In  every  case  prior  to  the  one  in  question 
the  president  signed  the  new  certificate  only,  when  the   surren- 
dered certificate  was  presented  to  him  by  Jurgens,  cancelled,  to- 
gether with  the  new  certificate.    There  was  a  departure  from  that 
practice  in  the  single  instance  in  question  under  the  special  cir- 
cumstances found  by  the  referee.     The  president  of  the  company 
knew  when  he  signed  the  new  certificate  that  the  old  certificates 
had  been  surrendered  and  were  then  in  possession  of  the  com- 
pany, because  he  had  himself  placed  them  in  the  safe,  and  the 
fraud  of  Jurgens  was  made  possible  because  the  president  relied 
upon   Jurgens    to   cancel   the   surrendered   certificates   as   he   had 
directed  him.      It  is  urged  that  the  improper  use  made  of  the  cer- 
tificates might  reasonably  have  been  expected  to  result  from  leav- 
ing them  in  the  safe  of  the  company  in  his  care  uncancelled.     In 
other  words,  the  claim  is  that  the  company  ought  to  have  antici- 
pated that  Jurgens  might  commit  the  crimes  of  forgery  and  lar- 
ceny, and  put  the  certificates  upon  the  market  if  they  were  left  un- 
cancelled under  his  control.    We  do  not  assent  to  this  suggestion. 
If  the  company  knew  that  Jurgens  was  dishonest,  or  had  reason 
to  suspect  his  honesty,  a  different  question  would  be  presented. 
But  it  is  not  generally  an  omission  of  ordinary  prudence  that  an 
employer  deals  with  his  employees  on  the  assumption  that  those 
who  have  hitherto  been  faithful  in  the  performance  of  their  duties, 
will  continue  so  to  be,  or  because  he  does  not  anticipate  and  pro- 
vide against  the  possibility  of  their  criminal  acts.     Breaches  of 
trust  and  confidence  unfortunately  are  not  infrequent.     But  hon- 
esty is  nevertheless,  we  believe,  the  general  rule  of  human  con- 
duct, and  one  may  indulge  in  this  faith  in  human  nature  and  trust 
those   who    have    proved    themselves    worthy   of    it    without    sub- 
jecting himself  to  a  charge  of   negligence  if  it  should  turn  out 
that  they  afterward  yielded  to  temptation  and  used  their  position 
to  the  injury  <^f  others.     "  It  is  one  thing  to  say  that  a  man  shall 
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be  amenable  for  such  immediate  consequences  of  his  acts  as  a 
reasonable  man  might  foresee  and  dread,  and  therefore,  shun. 
But  it  is  another  and  very  different  proposition  to  maintain  that  a 
man  shall  forfeit  his  property  because  he  has  done  an  act  which 
will  not  be  perilous  unless  others  are  guilty  of  misconduct  which 
that  act  does  not  cause."  Williams,  J.,  ex  parte  Swan,  7  C.  B. 
N.  S.  447.  See  also  Bramwell,  L.  J.,  Baxendale  v.  Bennett,  L.  R. 
3  Q.  B.  D.  S30. 

The  fact  that  in  the  particular  instance  the  defendant  did  not 
observe   the  by-law,   and   issued   the  new  certificate  without  the 
actual   cancellation   of   the  surrendered   certificates,   was   not,  we 
think,  as  to  the  plaintiff,  actionable  negligence.     It  may  be  aa- 
mitted  that  a  business  corporation  is  bound  to  exercise  reasonable 
care  in  respect  to  the  transfer  of  its  shares.     The  defendant  had 
adopted  the  usual  precautions,  and  its  by-laws  required  that  trans- 
fers should  be  made  only  on  the  surrender  and  cancellation  of  out- 
standing certificates.    The  certificates  on  their  face  carried  an  as- 
surance by  the  company  that  the  shares  represented  had  not  been 
transferred  on  the  books  of  the  company,  while  the  original  cer- 
tificates were  outstanding.     There  was  no  representation  on  the 
face  of  the  certificates  that  surrendered  shares  would  be  actually 
cancelled  by  the  company.     The  company,  however,  had  by  the 
by-law  provided  that  this  should  be  done,  and  it  is  said,  and  it 
is   undoubtedly  true,  that  this   regulation   was   in  conformity  to 
the  usual  practice  of  stock  corporations.     By-laws  are  primarily 
for  the  protection  of  the  corporation  enacting  them  and  its  stock- 
holders.    The  regulation  that  transfers  shall  only  be  made  on  the 
books  on  surrender  of  the  outstanding  certificates  is  essential  as 
well  for  the  protection  of  the  company  as  the  dealers  in  the  stock. 
The  regulation  for  actual  cancellation  of  surrendered  certificates 
is  a  still  further  protection.    But  can  it  be  justly  said  that  this  lat- 
ter regulation   was  so  obligatory  on  the  company  that  a  single 
departure    therefrom    under    special    and    peculiar    circumstances, 
which  gave  an  opportunity   for  Jurgens'  crime,  was,   as  to  the 
plaintiff,  actionable  negligence?     We  think  it  was  not.     To  con- 
stitute actionable  negligence  there  must  not  only  be  a  violation  of 
duty  owing  by  one  to  another  or  to  the  public,  but  the  injury  must 
be  the  natural  consequence  of  the  alleged  negligent  act  or  one 
which  might  reasonably  have  been  anticipated.     Parke,  B.,  in  the 
Bank  of  Ireland  v.  Trustees  of  Evans^  Charities,  5  H.  L.  Cas,  389, 
where  it  was  claimed  a  corporation  was  bound  by  the  fraudulent 
affixing  by  its  secretary  of  the  seal  of  the  corporation  in  his  cus- 
tody, to  a  power  of  attorney  to  transfer  its  funds  in  the  Bank  of 
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Ireland,  states  the  true  ground  of  actionable  negligence  in  such  a 
case.  Speaking  for  the  judges,  he  says :  "  They  are  all  of  opinion 
that  the  negligence  which  would  deprive  the  corporation  of  their 
right  to  insist  that  the  transfer  was  invalid,  must  be  negligence  in 
or  immediately  connected  with  the  transfer  itself."  Blackburn,  J., 
in  Swan  v.  N,  B,  Australasian  Co.,  2  H.  &  C  181,  states  the  prin- 
ciple with  even  greater  perspicuity.  He  says :  "  The  neglect  must 
be  in  the  transaction  itself,  and  be  the  proximate  cause  of  leading 
the  party  into  the  mistake ;  and  also,  as  I  think,  that  it  must  be  the 
neglect  of  some  duty  that  is  owing  to  the  person  led  into  that 
belief,  or,  what  comes  to  the  same  thing,  to  the  general  public,  of 
whom  the  person  is  one,  and  not  merely  neglect  of  what  would  be 
prudent  in  respect  to  the  party  himself,  or  even  of  some  duty  owing 
to  third  persons,  with  whom  those  seeking  to  set  up  the  estoppel 
are  not  privy." 

The  claim  that  the  injury  to  the  plaintiff  was  occasioned  by  the 
omission  of  the  defendant  to  exercise  proper  supervision  over  the 
conduct  of  Jurgens,  has,  we  think,  no  force.  There  was  an  in- 
terval of  about  three  weeks  between  the  time  when  the  certificates 
were  surrendered  to  the  company  and  their  abstraction  and  trans- 
fer by  Jurgens.  If  during  this  period  the  officjers  of  the  defendant 
had  examined  the  contents  of  the  safe  it  might  have  been  ascer- 
tained that  the  certificates  were  uncancelled.  An  examination  after 
that  time  would  not  have  benefited  the  plaintiff,  at  least  there  is  no 
evidence  that  a  discovery  of  the  fraud  after  it  had  been  ac- 
complished would  have  changed  his  position.  The  transfers  of 
stock  on  the  books  of  the  company  were  comparatively  infrequent. 
The  president  had  reason  to  suppose  that  Jurgens  would  obey  his 
directions  and  cancel  the  certificates,  and  the  omission  to  inquire 
whether  he  had  done  so,  during  the  period  mentioned,  is,  a$  we 
think,  quite  insufficient  to  support  the  charge  of  negligence. 

Finally,  if  the  company  had  been  the  owner  of  some  of  its  own 
shares,  or  if  it  had  owned  shares  in  other  corporations  which  had 
been  deposited  in  its  safe  for  safe  keeping,  and  they  had  been 
stolen  and  sold  by  Jurgens  to  the  plaintiff,  there  can  be  no  doubt 
that  the  company  could  reclaim  them,  and  the  loss  would  fall  upon 
him.  It  is  difficult  to  see  how  he  could  acquire  a  better  right  to 
the  surrendered  certificates  or  charge  the  company  with  damages 
resulting  from  Jurgens*  crime. 

Having  reached  the  conclusion  that  there  was  no  actionable  neg- 
ligence on  the  part  of  the  defendant,  it  is  unnecessary  to  consider 
the  other  questions  argued  at  the  bar. 

54 
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The  judgment  below  should  be  reversed  and  a  new  trial  ordered, 
with  costs  in  all  the  courts  to  abide  the  event. 
All  concur. 
Judgment  reversed. 


Bangor  Electric  Light  &  Power  Co.  et  cU,  v.  Robinson  et  al. 

52  Federal  Reporter  520  (1892). 

In  Equity.  Bill  of  interpleader  brought  by  the  Bangor  Electric 
Light  &  Power  Co.,  a  Maine  corporation,  and  Frederick  M.  Laugh- 
ton,  president  thereof,  and  a  citizen  of  Maine,  against  Elizabeth  R. 
Lee  and  Augustus  G.  Robinson,  both  citizens  of  Massachusetts,  to 
determine  the  right  to  a  certificate  of  100  shares  of  stock  in  the 
complainant  corporation.    Decree  in  favor  of  defendant  Robinson. 

The  bill  shows  that  complainant  Laughton,  in  his  individual 
capacity,  sold  to  defendant  Robinson  the  certificates  of  stock  in 
question,  and  transferred  the  same  to  him  by  an  endorsement  in 
blank ;  that  no  transfer  on  the  books  of  the  company  had  ever  been 
made,  and  that  the  stock  had  subsequently  come  into  possession  of 
defendant  Lee,  who  still  retained  it,  and  claimed  a  right  to  hold  it 
as  collateral  security,  and  that  Robinson  also  still  claimed  to  be  the 
owner  thereof,  and  had  notified  the  company  to  that  effect.  From 
the  separate  answers  of  the  defendants  and  the  proofs,  it  appeared 
that  Robinson  had  certain  business  relations  with  one  Williams,  a 
broker,  and  that  they  had  in  common  a  safety  deposit  box,  to 
which  each  had  access ;  that  Robinson  placed  the  certificate  therein, 
and  that,  without  his  authority  or  knowledge,  Williams  abstracted 
it  therefrom,  and  transferred  it  to  Mrs.  Lee,  as  collateral  securit>' 
for  a  loan,  and  that  he  subsequently  disappeared  without  repaying 
the  money  borrowed.  The  answer  of  Mrs.  Lee  averred,  among 
other  things,  that  Williams  was  introduced  to  her  by  Robinson, 
who  recommended  him  to  her  in  high  terms,  represented  that  he 
was  honest,  and  advised  her  to  buy  stocks  through  him  and  deal 
with  him,^and  stated  that  he  himself  had  employed  Williams  as  his 
financial  agent  to  buy  and  sell  stocks,  and  intended  to  do  so  in 
future.  She  further  averred  that,  believing  these  representations, 
she  had  various  dealings  with  Williams,  including  that  already 
mentioned. 

Putnam,  C.  J.  In  the  view  of  the  court  no  statute,  either  of 
Maine  or  Massachusetts,  affects  this  case.  The  statute  of  Maine 
applicable  to  certificates  of  stock  provides  that  they  may  be  trans- 
ferred by  endorsement  and  delivery,  but  that  transfers  shall  not  be 
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valid,  "  except  between  the  parties  thereto,  until  the  same  is  so 
entered  on  the  books  of  the  corporation/*  etc.  The  question  under 
this  statute  applicable  to  this  case  is :  Who  are  the  "  parties  "  with 
reference  to  whom  the  statute  by  exception  declares  this  transfer 
valid?  In  other  words,  whose  name  shall  be  inserted  in  the  blank 
transfer,  under  the  circumstances  of  this  case,  to  make  it  com- 
plete? When  this  is  ascertained,  the  transfer  becomes  perfect  in 
favor  of  the  person  so  ascertained  as  against  the  other  "  party/' 
namely,  F.  M.  Laughton,  who  endorsed  the  certificate  in  blank.  So 
far  as  this  case  is  concerned,  there  are  no  outstanding  equities  in 
strangers  to  be  considered,  and  the  statute  has  no  controlling  effect. 
Without  a  due  consideration  of  this  rule  of  construction  of  the 
Maine  statute.  Iron  Co.  v.  Lissberger,  1 16  U.  S.  8,  6  Sup.  Ct.  Rep. 
241,  could  not  have  been  decided  as  it  was;  because  here  the 
court  held  that  the  transfer  was  valid,  under  the  particular  cir- 
cumstances, in  favor  of  an  unregistered  transferee  as  against  an 
attaching  creditor  of  the  stockholder  of  record.  When  read  to- 
gether, the  following  cases  in  the  Supreme  Court  will  be  found  to 
be  entirely  consistent  with  this  conclusion,  and  to  fully  sustain  it, 
namely:  Baldwin  v.  Ely,  9  How.  580;  Combs  v.  Hodge,  21  How. 
397;  Bank  v.  Lanier,  11.  Wall.  369;  Vermilye  v.  Express  Co.,  21 
Wall.  138;  Parsons  v.  Jackson,  99  U.  S.  434;  Cowdrey  v.  Vanden- 
burg,  loi  U.  S.  572;  Railway  Co.  v.  Sprague,  103  U.  S.  756,  and 
Hammond  v.  Hastings,  134  U.  S.  401,  404,  10  Sup.  Ct.  Rep.  727. 
Pub.  St.  Mass.  c.  78,  §  6,  is  apparently  aimed  only  at  stock  job- 
bing, as  is  shown  by  the  reference  in  Brown  v.  Phelps,  103  Mass. 
313,  to  Stebbins  v.  Leowolf,  3  Cush.  137.  Likewise  the  Massa- 
chusetts statute  of  1884,  c.  229,  does  not  seem  pertinent,  whether 
it  reaches  certificates  of  stock  of  foreign  corporations  or  not.  Its 
only  purpose  appears  to  be  to  remove  the  necessity  of  the  registra- 
tion of  transfers  of  stock  certificates  as  against  subsequent  pur- 
chasers, and  it  does  not  touch  the  question  of  the  effect  of  an  un- 
authorized sale  of  a  certificate  endorsed  in  blank.  Fiske  v.  Carr, 
20  Me.  301,  turned  on  the  very  peculiar  language  of  the  statute 
cited  in  it,  which  unqualifiedly  provided  that  the  stock  should  not 
pass  from  the  proprietor  until  the  transfer  had  been  recorded.  So 
far  as  the  question  at  bar  is  concerned,  that  statute  was  essentially 
different  from  the  present.  The  latter,  by  implication  and  uniform 
construction,  makes  an  unrecorded  transfer  valid,  not  only  as  be- 
tween the  parties  to  it,  but  also  as  between  all  others  having 
notice.  Bank  v.  Cutler,  49  Me.  315,  is  the  ordinary  application  of 
the  present  statute,  and  in  no  way  touches  the  questions  at  bar. 
The  court  does  not  perceive  that  any  other  Maine  decision  cited 
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bears  on  this  case.  On  the  whole,  the  court  is  satisfied  that  this 
suit  is  to  be  disposed  of  according  to  the  general  principles  of 
jurisprudence,  applicable  to  certificates  of  corporate  stocks  en- 
dorsed in  blank. 

The  court  is  of  the  opinion  that  whatever  took  place  personally 
between  Robinson  and  Mrs.  Lee  was  purely  of  a  friendly  charac- 
ter, in  no  sense  allied  to  business  transactions,  entirely  in  good 
faith,  and  not  to  be  held  by  the  law  to  prejudice  either.  The 
counsel  for  Mrs.  Lee  bring  forward  the  proposition  that  when 
one  of  two  innocent  persons  must  suffer  from  the  fraud  of 
a  third,  the  loss  must  be  borne  by  him  whose  negligence  enabled 
the  third  person  to  commit  the  fraud;  and  they  cite  on  this  point 
Allen  V.  Railroad  Co.,  150  Mass.  200,  207;  22  N.  E.  Rep.  917.  It 
can  hardly  be  said  that  this  is  a  rule  of  the  common  law ;  but,  if  it 
were,  the  practical  application  of  it  is  not  helped  by  the  general 
terms  in  which  it  is  expressed.  The  court  is  forced  to  the  con- 
clusion that  it  does  not  apply  to  relieve  Mrs.  Lee  any  more  than 
it  would  an  innocent  purchaser  for  full  value  of  jewelry  stolen  as 
the  result  of  careless  exposure  by  the  owner.  Mrs.  Lee  either  pur- 
chased outright,  or  advanced  money  on  a  pledge  of  the  certificates, 
or  both;  but  the  details  of  this  are  of  no  consequence,  because,  hav- 
ing advanced  a  valuable  consideration  in  good  faith,  she  stands  in 
the  courts  of  the  United  States  the  same  in  either  view.  Robinson 
was  absent  when  the  transaction  took  place;  and,  if  he  had  been 
within  reach,  non  constat  that  she  would  have  inquired  of  him  con- 
cerning the  certificate,  there  being  nothing  on  it  to  show  that  he 
had  any  interest  in  it.  Indeed,  there  was  no  person  of  whom  she 
could  inquire,  unless  of  Laughton,  the  endorser  of  the  certificate. 
As  he  had  parted  with  it  long  before,  he  could  not  have  aided  her. 
She  had  no  means  of  protecting  herself.  Robinson,  with  reason- 
able care,  could  easily  have  protected "  all  parties.  If  it  were  a 
mere  question  of  balancing  equities,  or  of  throwing  the  loss  on  the 
innocent  party,  the  court  would  have  little  difficulty,  and  it  regrets 
that  the  result  of  the  case  must  be  contrary  to  what  seems  natural 
justice. 

The  evidence  shows,  and  it  is  not  disputed,  that  the  certificate  of 
stock  was  deposited  by  Robinson  in  a  box  in  the  Boston  Safe  De- 
posit &  Trust  Co.,  under  such  circumstances  that  both  Robinson 
and  the  broker  of  whom  Mrs.  Lee  purchased  had  access  to  it 
The  certificate,  however,  was  not  intrusted  to  the  possession  of  the 
broker,  either  directly,  indirectly,  or  impliedly ;  nor  was  he  author- 
ized to  remove  it  from  the  box.  His  misdoing  was  not  embez- 
zlement or  fraud,  but  criminal  larceny  at  common  law.    The  con- 
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dition  of  things  was  like  that  of  two  persons,  lawyers  or  brokers^ 
occupying  the  same  office,  with  a  common  safe  or  vault,  to  which 
each  had  access,  and  in  which  each  is  accustomed  to  deposit  his 
papers  or  securities.  The  general  principle  which  the  court  must 
follow  has  been  stated  as  late  as  April  of  the  current  year  by  Lord 
Herschell  in  Bank  v.  Simmons  (1892),  App.  Cas.  201,  215,  as  fol- 
lows: 

"  The  general  rule  of  the  law  is  that  where  a  person  has  obtained 
the  property  of  another  from  one  who  is  dealing  with  it  without 
the  authority  of  the  true  owner,  no  title  is  acquired  as  against  that 
owner,  even  though  full  value  be  given,  and  the  property  be  taken 
in  the  belief  that  an  unquestionable  title  thereto  is  being  obtained, 
unless  the  person  taking  it  can  show  that  the  true  owner  has  so 
acted  as  to  mislead  him  into  the  belief  that  the  person  dealing  with 
the  property  had  authority  to  do  so.  If  this  can  be  shown,  a  good 
title  is  acquired  by  personal  estoppel  against  the  true  owner.  There 
is  an  exception  to  the  general  rule,  however,  in  the  case  of  negoti- 
able instruments." 

Consider  first  the  exception  in  behalf  of  negotiable  instruments. 
This  does  not  extend  to  bills  of  lading  endorsed  in  blank,  certifi- 
cates of  stock  endorsed  in  blank,  bonds  of  scrip  payable  to  bearer 
or  endorsed  in  blank  and  overdue,  nor  to  instances  like  those  in 
Parsons  v.  Jackson,  ubi  supra,  and  Baxendale  v.  Bennett,  3  Q.  B. 
Div.  525,  where  the  negotiable  paper  had  been  drawn  and  signed, 
but  never  issued.  In  the  view  of  the  court,  the  rule  concerning 
certificates  of  stock  endorsed  in  blank  is  correctly  stated  in  Daniel 
on  Negotiable  Instruments  (4th  Ed.),  §§  1708,  1709.  They  have 
a  certain  quasi  negotiability,  arising  largely,  if  not  entirely,  from 
the  fact  that  the  holder  has  voluntarily  made  delivery  to  some 
other  person,  and  thus  precluded  himself  by  the  general  principles 
of  estoppel;  and  more  particularly  by  the  fact  that  he  has  given 
an  apparently  unrestricted  authority,  which  cannot  be  limited  to 
the  injury  of  others  by  undisclosed  instructions.  This  latter  prop- 
osition is  the  ordinary  rule  applicable  to  all  agencies,  and  is  thor- 
oughly illustrated  in  Breckenridge  v.  Lewis,  84  Me.  349;  24  Atl. 
Rep.  864.  In  this  case  the  defendant  intrusted  to  a  third  person 
her  signature  in  blank  for  a  business  purpose.  It  was  used  in  vio- 
lation of  the  undisclosed  authority,  and  the  court  sustained  the 
transaction.  Certificates  of  stock  endorsed  in  blank  are  so  far  of 
a  negotiable  character  that  they  ordinarily  pass  from  hand  to 
hand,  that  they  are  not  subject  to  lis  pendens,  and  that,  as  stated 
by  Daniel,  in  order  to  effectuate  the  ends  of  justice  and  the  inten- 
tion of  the  parties,  the  courts  ordinarily  decree  a  better  title  to  the 
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transferee  than  actually  existed  in  the  transferrer.  Nevertheless, 
we  do  not  find  that  any  court  of  authority  has  ever  gone  so  far  as 
to  hold  that  the  holder  of  them  may  lose  the  title  to  such  as  may 
be  stolen  from  him,  as  he  may  of  negotiable  promissory  notes,  bills, 
scrip,  or  bonds,  payable  to  bearer  or  indorsed  in  blank.     *     ♦     *. 

The  contest  at  bar  relates  to  the  mere  negligence  of  the  original 
holder,  and  how  far  this  may  prevent  him  from  reclaiming 
his  property.  At  first  it  occurred  to  the  court  that,  inasmuch  as 
Robinson  had  seen  fit  to  leave  this  certificate  in  such  condition  as 
to  indicate  that  somebody  was  authorized  to  acquire  it  and  fill  in 
the  endorsement,  he  was  barred;  but  the  court  is  unable  to  find 
any  authorities  sustaining  this  suggestion,  and  is  compelled  to  treat 
this  certificate,  endorsed  in  blank  and  stolen,  as  it  would  any  other 
stolen  property,  aside  from  strictly  negotiable  securities.  There 
has  been  at  times  a  disposition  to  lay  down  broadly  rules  touching 
negligence  in  cases  analogous  to  this.  In  Bank  v.  Stowell,  123 
Mass.  196,  these  rules  were  largely  discussed.  The  opinion  pointed 
cut  that  they  apply  only  when  there  is  some  special  duty  or  con- 
fidential relation  between  the  parties,  as  between  a  depositor  and 
the  bank ;  and  it  was  held  that  the  maker  of  a  note  was  not  liable 
for  the  increased  amount  by  which  it  was  raised,  notwithstanding 
the  careless  manner  in  which  he  had  drawn  it.  The  same  principle 
was  also  discussed  in  Baxendale  v.  Bennett,  ubi  supra,  where  it  was 
held  that,  although  the  defendant  had  completed  a  blank  acceptance, 
and  left  in  the  drawer  of  his  writing  table,  which  was  unlocked, 
from  which  it  was  stolen,  and  afterward  filled  up  and  purchased  by 
an  innocent  party,  yet  he  was  not  liable  thereon.  In  Abbott  v. 
Rose,  62  Me.  194,  204,  the  broader  rule  was  stated  with  favor,  but 
it  was  not  material  to  the  case,  and  is  not  harmonious  with  the 
principles  of  the  later  decisions  —  Breckenridge  v.  Lewis,  ubi  supra, 
and  other  cases  already  cited.  In  all  the  cases  in  any  way  pertinent 
relied  on  by  the  counsel  of  Mrs.  Lee,  there  was  a  voluntary  intrust- 
ing of  actual  possession  by  the  holder.  On  the  whole  the  court  is 
unable  to  find  any  principle  of  the  common  law  which  will  protect 
her;  and  the  case  at  bar,  though  in  equity,  involves  only  common- 
law  rights.  Let  there  be  a  decree  that  the  blank  transfer  on  the 
certificate  of  stock  in  question  in  this  case,  deposited  in  the  registry 
of  the  court,  be  filled  up  in  favor  of  defendant  Robinson,  and  that 
the  plaintiff  corporation  issued  him  a  certificate  in  exchange  there- 
for, and  that  complainants  recover  one-half  of  their  costs  from 
defendant  Robinson  and  one-half  from  defendant  Lee. 
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Telegraph  Co.  v,  Davenport. 

97  United  States  Reports  369  (1878). 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

These  are  suits  in  equity  to  compel  the  defendant,  a  corporation 
created  under  the  laws  of  New  York,  to  replace,  in  the  name  of 
the  complainants,  certain  shares  of  its  capital  stock  alleged  to  have 
belonged  to  them,  and  to  have  been  transferred  without  their  au- 
thority on  its  books  to  other  parties;  and  to  issue  to  them  proper 
certificates  for  the  same;  and  also  to  pay  to  them  the  dividends 
received  on  the  shares  since  such  unauthorized  transfer.  In  case 
the  company  fails  to  replace  the  stock,  the  complainants  ask  for 
alternative  judgments  for  the  value  of  their  respective  shares. 

The  facts  upon  which  the  suits  rest  are  these:  In  March,  1865, 
Charles  Davenport,  a  citizen  of  Ohio,  died,  leaving  a  widow  and 
two  minor  children,  the  complainants  here,  his  heirs.  He  was 
possessed  at  the  time,  besides  other  property,  of  eleven  hundred 
and  seventy  shares  of  the  capital  stock  of  the  Western  Union  Tele- 
graph Co.,  which,  upon  the  settlement  of  his  estate,  were  dis- 
tributed equally  between  the  widow  and  children,  in  whose  names, 
respectively,  they  were  entered  on  the  books  of  the  company,  and 
to  whom  separate  certificates  were  issued.  She  was  appointed 
guardian  of  the  children.  To  her,  as  such,  the  certificates  were  de- 
livered, declaring  on  their  face  that  only  upon  their  surrender  and 
cancellation  they  were  transferable  in  person  or  by  attorney  on 
the  books  of  the  company.  On  the  back  of  each  one  was  printed  a 
blank  form  of  transfer  and  power  of  attorney.  She  put  those  be- 
longing to  the  children,  with  the  one  issued  to  her,  and  some  Gov- 
ernment bonds,  in  a  tin  box,  which  was  locked  and  deposited  in 
the  Fourth  National  Bank  of  Cincinnati  for  safe  keeping.  Her 
brother,  Robert  W.  Richey,  at  that  time  and  for  some  years  after- 
ward an  officer  in  the  bank,  had  access  to  the  box.  He  kept  the  key 
to  it  during  her  absence  from  Cincinnati,  in  order  to  get  for  col- 
lection the  coupons  attached  to  the  bonds  when  they  became  due. 

In  February,  1871,  he  took  from  this  box  the  certificate  of  three 
hundred  and  ninety  shares  belonging  to  the  complainant,  Henry 
Davenport,  and  forged  his  name  to  the  transfer  and  power  of  at- 
torney on  its  back,  adding  his  own  signature  as  that  of  an  attest- 
mg  witness.  In  this  form  he  sold  the  certificate;  and  the  pur- 
chaser, using  the  forged  power  of  attorney,  obtained  a  transfer  of 
the  shares  on  the  books  of  the  company.  Subsequently,  Mrs. 
Davenport  was  in  Cincinnati  and  on  one  occasion  sent  for  the  box. 
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but  returned  it  to  the  bank  without  opening  it  or  examining  its 
contents,  and  being  about  to  depart  for  Europe,  she  left  the  key 
with  her  brother.  Soon  afterward  he  took  from  the  box  the  cer- 
tificate of  shares  belonging  to  the  other  complainant,  Katharine 
Davenport,  and  forged  her  name  to  a  like  transfer  and  power  of 
attorney,  adding,  as  in  the  former  case,  his  own  signature  as  that 
of  an  attesting  witness.  In  this  form  her  certificate  was  also  sold, 
and  by  the  purchaser  a  transfer  was  obtained  under  the  forged 
power  of  attorney  on  the  books  of  the  company.  When  these 
forgeries  were  committed,  both  children  were  minors,  Henr>'  being 
seventeen,  and  Katharine  fifteen  years  of  age.  Henry  was  at  the 
time  at  school  in  Switzerland,  and  in  the  summer  of  1871  Mrs. 
Davenport  and  Katharine  went  to  Europe.  None  of  them  was 
informed  of  the  pretended  transfers  of  the  stock  until  the  spring 
of  1873,  and  in  1874  these  suits  were  brought.  They  were  orig- 
inally commenced  in  one  of  the  courts  of  the  State  of  Ohio,  and 
were  removed  to  the  Circuit  Court  of  the  United  States  upon 
application  of  the  defendant.  That  court  rendered  a  decree  for 
each  complainant,  and  the  company  appealed  to  this  court. 

Field,  J.,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

Upon  the  facts  stated  there  ought  to  be  no  question  as  to  the 
right  of  the  plaintiffs  to  have  their  shares  replaced  on  the  books 
of  the  company  and  proper  certificates  issued  to  them,  and  to  re- 
cover the  dividends  accrued  on  the  shares  after  the  unauthorized 
transfer;  or  to  have  alternative  judgments  for  the  value  of  the 
shares  and  the  dividends.  Forgery  can  confer  no  power  nor 
transfer  any  rights.  The  officers  of  the  company  are  the  custo- 
dians of  its  stock-books,  and  it  is  thejr  duty  to  see  that  all  transfers 
of  shares  are  properly  made,  either  by  the  stockholders  them- 
selves or  persons  having  authority  from  them.  If  upon  the  pres- 
entation of  a  certificate  for  transfer  they  are  at  all  doubtful  of  the 
identity  of  the  party  offering  it  with  its  owner,  or  if  not  satisfied 
of  the  genuineness  of  a  power  of  attorney  produced,  they  can  re- 
quire the  identity  of  the  party  in  the  one  case,  and  the  genuineness 
of  the  document  in  the  other,  to  be  satisfactorily  established  be- 
fore allowing  the  transfer  to  be  made.  In  either  case  they  must 
act  upon  their  own  responsibility.  In  many  instances  they  may  be 
misled  without  any  fault  of  their  own,  just  as  the  most  careful 
person  may  sometimes  be  induced  to  purchase  property  from  one 
who  has  no  title,  and  who  may  perhaps  have  acquired  its  posses- 
sion by  force  or  larceny.  Neither  the  absence  of  blame  on  the 
part  of  the  officers  of  the  company  in  allowing  an  unauthorized 


Transfer  of  Shares  of  a  Corporation.  857 

transfer  of  stock,  nor  the  good  faith  of  the  purchaser  of  stolen 
property,  will  avail  as  an  answer  to  the  demand  of  the  true  owner. 
The  great  principle  that  no  one  can  be  deprived  of  his  property 
without  his  assent,  except  by  the  process  of  the  law,  requires  in  the 
cases  mentioned  that  the  property  wrongfully  transferred  or  stolen 
should  be  restored  to  its  rightful  owner.  The  maintenance  of 
that  principle  is  essential  to  the  peace  and  safety  of  society,  and 
the  insecurity  which  would  follow  any  departure  from  it  would 
cause  far  greater  injury  than  any  which  <:an  fall,  in  cases  of  un- 
lawful appropriation  of  property,  upon  those  who  have  been  mis- 
led and  defrauded. 

We  do  not  understand  that  the  counsel  of  the  appellant  con- 
trovert these  views,  but  they  contend  that  the  mother  of  the  plain- 
tiffs, as  their  guardian,  was  chargeable  with  culpable  negligence  in 
the  keeping  of  the  certificates,  and,  therefore,  that  the  plaintiffs  are 
estopped  from  claiming  them  or  their  value  from  the  company. 
The  negligence  alleged  consisted  in  the  fact  that  she  intrusted  her 
brother  with  the  key  to  the  box  in  which  they  were  deposited 
when  she  knew  that  he  was  insolvent,  and  that  he  had  used,  with- 
out her  authority,  funds  received  by  him  on  a  previous  sale  of  a 
portion  of  her  property;  and  the  further  fact  that  when,  in  the 
summer  of  1871,  before  leaving  for  Europe,  she  sent  for  the  box, 
she  returned  it  to  the  bank  without  examining  its  contents.  To 
have  allowed  her  brother,  when  known  to  be  insolvent,  to  have  ac- 
cess to  the  box  after  he  had,  without  her  authority,  appropriated 
to  his  own  use  her  funds,  and  to  have  returned  the  box  to  the 
bank  in  1871  without  examining  its  contents,  were,  according  to 
the  contention  of  counsel,  offenses  of  such  gravity  as  to  estop  her 
wards,  the  minor  children,  from  complaining  of  the  company  for 
allowing  their  stock  to  be  transferred  on  its  books  under  a  power 
of  attorney  which  he  had  forged.  We  do  not  think  it  at  all  neces- 
sary to  comment  at  any  length  upon  this  singular  position;  for 
even  if  it  were  possible,  as  it  is  not,  to  preclude  the  minor  heirs 
from  asserting  their  rights  to  property  received  from  their  father, 
by  reason  of  any  negligence  of  their  guardian,  we  are  unable  to 
perceive  any  necessary  connection  between  her  brother's  insol- 
vency and  misappropriation  of  her  funds,  and  the  forgery  of  the 
children's  names,  or  between  such  forgery  and  her  omission  to 
open  her  box  in  1871  and  examine  its  contents.  There  is  no  cir- 
cumstance here  upon  which  an  estoppel  against  the  plaintiffs  can 
be  raised.  To  create  an  estoppel  against  them,  there  must  have 
been  some  act  or  declaration  indicating  an  authorization  of  the 
use  of  their  names,  by  which  the  company  was  misled,  or  a  subse- 
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quent  approval  of  their  use  by  acceptance  of  the  moneys  received 
with  knowledge  of  the  transfer.  No  act  or  declaration  is  men- 
tioned, either  of  the  guardian  or  her  children,  which  tends  in  the 
slightest  degree  to  show  that  any  assent  was  given  to  the  use  of 
their  names.  But  moreover,  neither  the  guardian  nor  the  children 
whilst  they  were  minors,  were  competent,  even  by  the  most  formal 
act,  to  authorize  a  transfer  and  sale  of  the  property.  Under  the 
statute  of  Ohio,  the  intervention  of  the  Probate  Court  was  essen- 
tial to  any  such  proceeding.  No  inference  could,  therefore,  be 
drawn  from  any  negligence  of  theirs  in  support  of  a  transfer  of  the 
property,  where  no  order  of  that  court  authorizing  a  transfer  had 
been  made.     *     *     *. 

The  decree  of  the  court  below  in  each  case  must  be  affirmed; 
and  it  is  so  ordered. 


Boston  and  Albany  Railroad  Company  v.  Spencer  W.  Rich- 
ardson and  Others. 

135  Massachusetts  Reports  473  (1883). 

Morton,  C.  J.  This  case,  which  is  an  action  of  contract  with 
a  count  in  tort,  presents  an  important  question,  referred  to,  but 
not  decided,  in  Machinists^  National  Bank  v.  Field,  126  Mass.  345. 

In  January,  1876,  Mrs.  Pratt  owned  five  shares  of  the  stock 
of  the  Boston  and  Albany  Railroad  Company,  and  held  a  certifi- 
cate running  in  her  name.  Her  son  forged  her  name  to  a  blank 
power  of  attorney,  printed  upon  the  back  of  the  certificate,  and 
delivered  it  to  one  Field,  a  broker.  Field  sold  the  shares  to  the 
defendants,  and  delivered  to  them  the  certificate  with  the  forged 
signature  thereon.  The  defendants  presented  it  to  the  transfer 
clerk  of  the  plaintiff  by  Brown,  their  clerk,  who  filled  up  the 
blanks  so  as  to  make  it  a  power  of  attorney  to  Brown  to  trans- 
fer the  shares  to  Richardson,  Hill  &  Co.,  the  defendants. 
Throughout,  Brown  was  acting  as  the  agent  and  on  behalf  of  the 
defendants.  Thereupon  the  transfer  clerk  permitted  Brown  to 
transfer  the  shares  upon  the  books  of  the  corporation,  and  issued 
a  new  certificate  to  the  defendants.  Subsequently,  and  before  the 
discovery  of  the  forgery,  the  defendants  sold  the  stock  to  a  third 
person,  and,  at  their  request,  the  corporation  issued  a  new  certifi- 
cate to  the  purchaser. 

Upon  these  facts,  it  is  clear  that  Mrs.  Pratt  never  parted  with 
her  property  in  the  shares,  and  therefore  the  plaintiff  was  obliged 
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to  procure  five  shares  of  its  corporate  stock,  and  issue  a  certificate 
to  her,  and  also  to  pay  her  the  dividends  upon  the  five  shares. 
Pratt  V.  Taunton  Copper  Co.,  123  Mass.  no,  and  cases  cited. 
It  is  also  settled  that  the  corporation  has  no  remedy  against  the 
person  who  purchased  of  the  defendants,  because,  as  to  him,  the 
corporation  is  estopped  to  deny  its  certificate  issued  to  the  de- 
fendants and  transferred  to  the  purchaser.  Machinists'  National 
Bank  V.  Field,  ubi  supra,  and  cases  cited.  The  question  in  this 
case  is  whether  it  has  a  remedy  against  the  person  who  presented 
a  forged  transfer  or  power  of  attorney,  upon  the  faith  of  which  it 
issued  to  such  person  a  new  certificate. 

This  question  has  never  been  directly  decided  in  this  compion- 
wealth,  but  the  adjudged  cases  furnished  analogies  which  aid  us  in 
its  solution.  It  is  familiar  law  that,  in  a  sale  of  chattels,  a  war- 
ranty of  title  is  implied,  unless  the  circumstances  are  such  as  to 
give  rise  to  a  contrary  presumption.  Shattuck  v.  Green,  104 
Mass.  42.  The  possession  and  offer  to  sell  a  chattel  is  held  equiva- 
lent to  an  affirmation  that  the  seller  has  title  to  it.  This  is  founded 
upon  the  reason  that  men  naturally  understand  that  a  seller  who 
offers  a  chattel  for  sale  owns  it. 

The  same  rule  has  been  extended  to  the  case  of  a  sale  of  a 
promissory  note.  The  seller  impliedly  warrants  that  the  previous 
signatures  are  genuine.  Cabot  Bank  v.  Morton,  4  Gray,  156;  Mer- 
riatn  v.  Wolcott,  3  Allen,  258. 

So  it  has  been  held  that  if  one,  honestly  believing  himself  to 
be  authorized,  acts  as  agent  for  another,  and  procures  money  or 
goods  upon  the  credit  of  his  supposed  principal,  and  it  turns  out 
that  he  is  not  authorized,  he  is  liable  for  the  value  of  the  money 
or  goods.  Chief  Justice  Shaw  says:  '''If  one  falsely  represents 
that  he  has  an  authority,  by  which  another,  relying  on  the  rep- 
resentation, is  misled,  he  is  liable;  and  by  acting  as  agent  for 
another,  when  he  is  not,  though  he  thinks  he  is,  he  tacitly  and 
impliedly  represents  himself  authorized  without  knowing  the  fact 
to  be  true,  it  is  in  the  nature  of  a  false  warranty,  and  he  is  liable." 
lefts  v.  York,  10  Cush.  392.  The  Chief  Justice  adds :  "  But  in 
both  cases  his  liability  is  founded  on  the  ground  of  deceit,  and 
the  remedy  is  by  action  of  tort."  We  do  not  understand  him  as 
intending  to  say  that  the  only  remedy  is  the  technical  action  of 
deceit,  and  that  a  guilty  knowledge  must  be  proved.  He  used 
the  word  "  deceit "  in  the  sense  of  tort.  In  numerous  other  cases, 
the  remedy  is  said  to  be  an  action  on  the  case  for  falsely  assum- 
ing to  be  an  agent.  Bartlett  v.  Tucker,  104  Mass.  336,  and  cases 
cited.     And  in  the  recent  case  of  May  v.  Western  Union  Tele- 
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graph,  112  Mass.  90,  it  was  held  that  the  proper  remedy  is  not  an 
action  of  deceit ;  but  "  it  is  an  action  in  the  nature  of  a  false  war- 
ranty against  one  acting  as  agent,  who  represents  that  he  has 
authority  when  he  has  not.  Whether  such  representation  is  made 
in  terms,  or  tacitly  and  impliedly,  he  supposing  but  not  knowing 
the  fact  to  be  true,  he  is  liable  to  the  person  misled."  We  can 
see  no  good  reason  why  an  action  of  contract  upon  the  implied 
warranty  should  not  be  maintained,  in  the  same  manner  as  it 
may  be  upon  the  implied  warranty  in  the  sale  of  chattels.  Roax- 
dell  V.  Tritnen,  18  C.  B.  786.  Richardson  v.  Williamson,  ^L.  R.  6 
Q.  B.  276^  Baltzen  v.  Nicolay,  53  N.  Y.  467.  But  it  is  not  neces- 
sary to  discuss  this,  because  in  the  case  at  bar  there  is  both  a  count 
in  contract  and  a  count  in  tort  in  the  nature  of  case,  for  falsely 
assuming  to  act  as  an  agent. 

Perhaps  these  considerations  are  sufficient  to  dispose  of  this 
case;  but  it  seems  to  us  that  the  result  would  be  the  same  if  Pratt 
had  signed  the  transfer  on  the  back  of  the  certificate,  instead  of 
the  power  of  attorney.  The  difference  between  the  two  modes 
of  effecting  a  transfer  is  theoretical  rather  than  practical.  There 
is  in  either  case  a  similar  implied  representation  or  warranty. 

If  one  buys  stock  and  takes  a  transfer,  and  presents  the  cer- 
tificate to  the  corporation  and  demands  a  new  one,  he  thereby 
impliedly  represents  that  he  is  entitled  to  the  new  certificate.  He 
demands  it  as  his  right ;  this  implies  that  he  is  the  owner  and  has 
a  right  to  it.  The  corporation  has  the  right  to  understand  him 
as  asserting  this.  It  is  not  bound  to  question  or  investigate  the 
genuineness  of  the  transfer,  and  see  if  the  purchaser  has  not  been 
defrauded.  When  the  purchaser  presents  his  transfer  and  cer- 
tificate, the  transfer  officer  naturally  understands  that  he  claims 
the  transfer  to  be  valid,  and  to  have  a  right  to  a  certificate ;  he  has 
the  right  to  act  as  if  this  had  been  said  in  terms.  And  if,  relying^ 
upon  such  tacit  and  implied  representations,  the  corporation  suffers 
a  loss,  the  purchaser  who  misled  it  is  liable. 

The  case  of  Simm  v.  Anglo-American  Telegraph,  5  Q.  B.  D. 
188,  is  very  much  like  the  case  at  bar.  The  Court  of  Appeals  held, 
overruling  Lindley,  J.,  that  the  loss  must  fall  upon  the  purchaser 
who  took  the  forged  transfer,  and  not  upon  the  company.  Bram- 
well,  L.  J.,  says :  "  Burge  and  Company  sent  to  the  company  a 
document  purporting  to  be  a  transfer  from  Coates,  and  in  effect 
demanded  to  be  registered  as  transferees  of  the  stock;  to  this 
demand  the  company  assented.  How  can  these  facts  constitute 
an  estoppel  against  the  company?  What  have  they  done  that 
they  should  be  debarred  from  saying  that  Coates  did  not  transfer 
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the  stock?"  In  Hambleton  v.  C&ntral  Ohio  Railroad,  44  Md. 
551,  the  plaintiff,  in  good  faith,  advanced  money  upon  stock  of 
the  defendant  company  pledged  to  them  under  forged  powers  of 
transfer.  The  railroad  company,  upon  the  receipt  of  the  original 
certificates  of  stock,  in  good  faith  cancelled  them,  and  issued  new 
certificates  in  the  name  of  the  plaintiff.  Afterwards,  the  plaintiff 
sold  the  stock  to  a  third  party;  but  the  railroad  company,  having 
discovered  the  forgery,  refused  to  permit  a  transfer  to  such  third 
party.  It  was  held  that  the  loss  must  fall  upon  the  plaintiff,  the 
court  saying  that  it  was  the  plaintiff's  duty  to  ascertain  the  gen- 
uineness of  the  signature,  and  that  the  company  was  not  estopped 
by  having  issued  a  certificate  to  him.  To  the  same  effect  Is  Brown 
V.  Howard  Ins,  Co.,  42  Md.  384. 

These  cases  differ  from  the  case  before  us  in  the  fact  that,  at  the 
time  the  forgery  was  discovered,  the  first  transferee  still  held  the 
shares.  But  how  can  this  make  any  difference?  The  transfer  to 
a  third  party  by  the  defendants  did  not  change  their  relations  to 
the  plaintiff ;  it  did  not  purge  their  misrepresentations,  or  give  any 
added  weight  to  the  act  -of  the  plaintiff  in  issuing  to  them  a  certifi- 
cate.    Instead  of  holding  the  stock,  they  hold  its  proceeds. 

The  defendants  have  been  cheated,  but  they  have  not  lost  their 
money  by  any  act  of  the  plaintiff;  they  lost  it  because  they  failed 
to  make  the  inquiries  necessary  to  detect  the  forgery.  They  have 
a  remedy  over  against  the  person  who  sold  the  stock  to  them;  but 
the  plaintiff  has  no  remedy  except  against  the  defendants.  We  are 
of  opinion  that,  in  law  and  upon  the  equities  of  the  case,  the  plain- 
tiff is  entitled  to  recover,  and  that  it  can  maintain  this 
action.     *     *     * 

Judgment  for  plaintiff  accordingly. 


Henry  Lippitt  v.  The  American  Wood  Paper  Company. 

15  Rhode  Island  Reports  141  (1885). 

DuRFEE,  Ch.  J.  This  is  an  action  on  the  case  to  recover  dam- 
ages of  the  defendant  corporation  for  refusing  to  the  plaintiff  the 
rights  of  a  stockholder  in  the  corporation.  The  plaintiff  claims  to 
be  entitled  to  one  hundred  shares  of  stock  formerly  attached  as 
the  property  of  one  Morton  C.  Fisher,  in  an  action  against  him, 
and  sold  on  execution  under  a  judgment  recovered  against  Fisher 
in  said  action,  the  plaintiff  being  the  purchaser.  The  defendant 
contests  the  right  of  the  plaintiff  on  the   ground,   among  other 
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grounds,  that  Fisher  had  no  legal,  and  therefore  no  attachable, 
interest  or  title.  Prior  to  February  8,  1875,  said  shares  belonged 
to  Isaac  Hartshorn,  and  stood  in  his  name  on  the  corporation 
books.  On  February  8,  1875,  Isaac  Hartshorn,  by  his  attorneys  in 
London,  transferred  said  shares  by  deed  of  assignment  to  Morton 
C.  Fisher,  then  in  London.  The  shares  were  attached  as  aforesaid, 
as  the  property  of  Fisher,  February  16,  1875.  At  that  time  they 
stood  in  the  name  of  Hartshorn  on  the  books  of  the  corporation. 
They  were  never  afterward  transferred  into  the  name  of  Fisher 
on  the  books ;  but  on  September  4,  1876,  they  were,  at  the  request 
of  Fisher,  transferred  on  the  books  of  the  corporation  to  George 
Earl  Church,  the  transfer  being  signed  "  Morton  C.  Fisher,  by 
William  S.  Slater,  Treasurer."  The  sale  on  execution  to  the  plain- 
tiff took  place  March  20,  1882.  The  charter  of  the  corporation 
provides  that  the  "  shares  shall  be  transferred  in  such  manner  as 
shall  be  prescribed  by  the  by-laws  of  said  corporation."  One  of  the 
by-laws  enacts :  "  The  stock  shall  be  assignable  only  on  the  books 
of  the  company,  by  the  person  in  whose  name  the  same  appears,  or 
by  his  legal  representative;  but  no  transfer  shall  be  made  by  certifi- 
cate issued  thereupon  until  the  certificate  originally  issued  be  sur- 
rendered and  cancelled."  The  defendant  contends  that,  by  force  of 
this  provision  and  by  law,  the  legal  title  of  the  hundred  shares  was, 
on  February  16,  1875,  when  the  attachment  is  claimed  to  have 
been  made,  in  Hartshorn,  and  that  Fisher  had,  under  the  assignment 
to  him,  only  an  equitable  or  beneficial  title,  which,  however  good 
it  may  have  been  between  him  and  Hartshorn,  was  not  attachable. 
The  question,  therefore,  is  whether  the  shares  were  attachable  as 
the  property  of  Fisher  on  February  16,  1875. 

The  plaintiff  contends,  first,  that  Fisher  had  the  legal  title;  and. 
second,  that  the  shares  were  attachable  even  if  he  had  only  an 
equitable  or  executory  title.  We  do  not  think  he  had  the  legal  title. 
It  seems  to  us  that  it  is  impossible  to  hold  that  shares  which  arc 
"  assignable  only  on  the  books  "  can  be  assigned  so  as  to  pass  the 
legal  title  by  an  assignment  neither  made  nor  recorded  on  the 
books.  This  is  the  view  which  has  generally  prevailed  in  the  courts 
where  the  question  has  arisen.  Fisher  &  Another  v.  Essex  Bank,  5 
Gray,  373;  Blanchard  v.  Dedham  Gas  Light  Co,,  12  Gray,  213; 
Marlborough  Manufacturing  Co,  v.  Smith,  2  Conn.  579;  Northrop 
V.  Newton  &  Bridgeport  Turnpike  Co.,  3  Conn.  544;  Shipman  v. 
^tna  Insurance  Co,,  29  Conn.  245 ;  Naglee  v.  Pacific  Wharf  Co,, 
20  Cal.  529 ;  State  Insurance  Co,  v.  Sax,  2  Tenn.  Ch.  507 ;  Williams 
V.  The  Mechanics'  Bank  of  New  Haven,  5  Blatch.  59;  Brown  v. 
Adams,  5  Bissell,  181 ;  Broadway  Bank  v.  McElrcUh,  13  N.  J.  Eq. 
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24;  Black  et  al.  v.  Zacharie,  3  How.  U.  S.  483;  Otis,  Adtn'r,  v. 
Gardner  et  al.,  105  III.  436;  Farn^ers^  Nat.  Gold  Bank  v.  Wilson,  58 
Cal.  600;  Application  of  Thomas  Murphy,  51  Wise.  519;  Union 
Bank  V.  Laird,  2  Wheat.  390 ;  Pittsburg  &  Connellsville  R.  R.  Co.  v. 
Clarke  &  Thaw,  29  Pa.  St.  146.  Some  of  these  cases  hold  that  an 
attachment  of  shares  of  stock,  as  the  property  of  the  person  in 
whose  name  they  stand,  will  prevail  over  a  prior  bona  fide  transfer 
for  value  not  made  nor  recorded  on  the  books,  though  others  hold 
that  the  transfer  is  entitled  to  priority  notwithstanding  that  it  carries 
only  an  equitable  title.  The  case  of  Fisher  &  Another  v.  Essex 
Bank,  supra,  is  a  case  in  which  the  attachment  was  sustained  with 
great  force  of  reasoning,  the  opinion  being  delivered  by  Shaw, 
Ch.  J. 

The  attachment  here,  therefore,  was  not  good  unless  an  equitable 
or  executory  right  or  interest  in  stock  is  attachable  under  our 
statute.  At  common  law  an  equitable  right  or  interest  in  personal 
property  is  not  attachable;  Freeman  on  Executions,  §  116;  and 
it  is  natural  to  suppose  that  the  intention  of  the  statute  in  subject- 
ing corporate  stock  to  attachment  and  levy  was  simply  to  put  it  on 
a  par  with  other  personal  property.  This  view  accords  with  the 
language  of  the  statute.  It  is  "  the  shares  of  the  defendant,"  or 
his  "stock  or  shares,"  and  not  his  right  or  interest  in  the  stock 
or  shares,  which,  in  the  words  of  the  statute,  may  be  attached  or 
levied  upon.  Gen^  Stat.  R.  I.  cap.  196,  sec.  21;  cap.  197,  sec.  9; 
cap.  212,  sees.  18,  19  and  20.  Pub.  Stat.  R.  I.  cap.  207,  sec.  22; 
cap.  208,  see.  9;  cap.  223,  sees.  20,  21,  22.  The  officer  with  process 
is  authorized  to  make  attachment  or  levy  by  leaving  a  copy  of  the 
writ  or  execution  with  an  officer  of  the  corporation.  Evidently,  the 
idea  is  that  the  copy  shall  operate  by  way  of  notice  or  garnishment 
to  designate  and  hold  the  stock  in  the  charge  of  the  corporation 
for  the  purpose  of  the  attachment  or  levy;  and  it  can  accomplish 
this  effectually  only  when  the  stock  stands  in  the  name  of  the  de- 
fendant on  the  books  of  the  corporation.  If  the  defendant  does 
not  appear  on  the  books  as  a  stockholder,  the  copy  conveys  no 
knowledge  of  what  stock  is  intended  to  be  attached,  unless  the  cor- 
poration happens  to  be  otherwise  informed  that  the  defendant  is  a 
transferee  by  transfer  not  on  the  books.  The  statute,  moreover, 
makes  it  the  duty  of  an  officer  of  the  corporation  served  with  a 
copy  of  the  writ  to  render  an  account  on  oath  of  what  stock  or 
shares  tlie  defendant  had  in  the  corporation  when  the  writ  was 
served.  It  cannot  be  supposed  that  it  was  the  intention  of  the 
statute  to  make  it  the  duty  of  the  officer  to  render  this  account  from 
information  obtained  otherwise  than  officially  or  from  the  books. 
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For  how  can  the  officer  render  an  account  of  what  stock  or  shares 
the  defendant  had,  if  by  "  stock  or  shares  "  the  statute  means  not 
only  the  stock  or  shares  standing  in  the  name  of  the  defendant  on 
the  books,  but  also  stock  or  shares  transferred  in  any  other  manner 
so  as  to  vest  in  him  an  equitable  or  executory  title?  Certificates  of 
stock  are  often  issued  with  blank  assignments  with  power  printed 
on  their  backs.  A  stockholder,  in  order  to  transfer  the  equitable 
title  to  the  stock,  has  only  to  indorse  and  deliver  such  a  certificate, 
leaving  the  blanks  to  be  filled  by  the  holder.  A  certificate  so  in- 
dorsed will  pass  from  hand  to  hand,  carrying  the  equitable  title  with 
it,  like  a  note  payable  to  bearer.  Now,  suppose  that  A,  a  stock- 
holder of  record,  so  transfers  his  shares  to  B,  and  that  a  creditor 
of  B  issues  a  writ  against  him  directing  the  attachment  of  the  stock 
or  shares  of  the  defendant,  which  is  served  by  leaving  a  copy  with 
the  corporation.  The  copy  will  only  inform  the  corporation  that 
the  stock  or  shares  of  B  are  attached,  but  not  what  stock  or  shares 
B  has,  if  he  can  have  any  not  shown  by  the  books,  nor  what  stock 
or  shares  are  intended  to  be  reached  by  the  attachment.  But  directly 
B  passes  the  certificate  to  C,  and  C  filling  the  blanks  perfects  his 
title  by  transfer  on  the  books,  the  corporation  having  no  knowledge 
that  the  shares  transferred  are  the  shares  intended  to  be  attached. 
Now,  can  it  be  that  the  corporation  is  bound  by  the  attachment? 
It  is,  if  the  plaintiff's  construction  is  correct.  It  seems  to  us  that 
if  the  General  Assembly  had  intended  such  a  construction  it  would 
have  shown  its  intention  by  providing  some  surer  and  more  efficient 
procedure.  It  seems  to  us,  too,  that  such  a  construction  is  repug- 
nant to  the  clear  indications  of  the  statute.  It  may  be  said  that  the 
corporation  might  protect  itself  by  inquiry  of  the  attaching  creditor. 
Sometimes  it  might,  perhaps,  but  certainly  not  always ;  and  we  see 
no  reason  to  think  that  it  was  ever  intended  to  subject  the  corpo- 
ration to  the  burden  and  risk  of  such  an  inquiry.  An  attachment, 
to  be  really  such,  ought  to  operate  as  a  taking  and  holding  of  the 
thing  attached. 

The  plaintiff  cites  no  case  to  this  point.  The  only  cases  bearing 
upon  the  point  which  we  have  found  are  Foster  v.  Potter,  37  Mo. 
525,  and  Middletozvn  Savings  Bank  v,  Janns,  33  Conn.  372.  In 
those  cases  it  wa&  held  that  an  equity  of  redemption  in  stock  trans- 
ferred on  the  books  of  the  corporation  by  way  of  mortgage  to  the 
mortgagees  was  liable  to  levy,  or  to  attachment  and  levy,  under  the 
statutes  of  those  states.  But  the  decisions  were  largely  influenced 
by  the  language  of  the  statutes ;  the  statutes  recognizing  the  right 
to  take  stock  under  incumbrance,  and  providing  a  carefully  con- 
trived procedure  for  the  identification  of  the  rights  or  shares  taken 
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and  sold,  and  for  the  protection  of  all  concerned.  See  Gen.  Stat, 
of  Missouri,  cap.  i6o,  sees.  25,  26,  53;  Gen.  Stat,  of  Connecticut, 
cap.  2,  sec.  19;  cap.  14,  sec.  22^^.  It  would  seem,  moreover,  that  in 
both  states,  certainly  in  Connecticut,  the  statutes  in  express  terms 
extend  not  only  to  **  stock  or  shares,"  but  to  **  rights  or  shares ;" 
and  in  the  Connecticut  case  the  court  say :  "  The  language  is  broad, 
and  expressly  includes  not  only  the  shares  of  stock,  but  the  rights 
in  them,"  as  a  reason  for  holding  that  equitable  rights  are  subject  to 
attachment  and  levy.  We  do  not  think  the  cases  are  entitled  to 
much  weight  here,  our  statute  being  so  different.  The  plaintiff 
directs  our  attention  to  Gen.  Stat.  R.  I.  cap.  212,  sec.  19,  which 
provides  that  the  officer's  deed  of  stock  sold  on  execution  "  shall 
vest  in  the  purchaser  all  the  defendant's  right,  title,  and  interest  in 
such  shares  so  sold,"  and  contends  that  the  language  covers  all 
interests,  equitable  as  well  as  legal.  This  argument,  it  seems  to  us, 
involves  the  fallacy  known  as  arguing  in  a  circle,  or  begging  the 
question;  for  it  is  a  deed  given  in  pursuance  of  a  valid  levy  and 
sale  which  is  to  have  this  effect ;  and,  therefore,  unless  an  equitable 
right  is  subject  to  levy  and  sale,  a  deed  to  carry  out  such  levy  and 
sale  is  of  no  avail.  •  It  is  clear  that  if  such  rights  were  subject  to 
levy  and  sale,  a  sale  of  them  without  identification  or  any  disclosure 
in  regard  to  them,  as  the  sale,  if  authorized,  might  be  made,  would 
generally  be  nothing  but  a  most  unconscionable  sacrifice.  In  Beck- 
with  V.  Burrough,  14  R.  I.  366,  we  decided  that  shares  of  stock 
were  liable  to  attachment  and  execution  sale  as  the  property  of  the 
defendant,  notwithstanding  his  previous  transfer  of  them  on  the 
corporation  books,  if  the  transfer  was  made  in  fraud  of  the  at- 
taching creditor.  We  so  decided,  not  without  a  good  deal  of  hesi- 
tation, being  pressed  by  the  language  of  the  statute,  on  the  ground 
that  the  transfer,  being  fraudulent  and  void  as  against  the  creditor, 
might  be  treated  as  to  him  as  a  mere  nullity.  In  the  case  at  bar 
we  are  asked  to  go  further,  and  hold  that  shares  which  are  assign- 
able only  on  the  corporation  books  are  liable  to  attachment  and 
execution  sale,  as  the  property  of  a  defendant,  when  they  have  not 
been  so  assigned  to  him  and  do  not  stand  in  his  name,  if  they  have 
been  assigned  to  him  by  transfer  not  on  the  books,  so  as  to  vest 
in  him  an  equitable  title.  We  have  come  to  the  conclusion,  after  a 
careful  study  and  consideration  of  the  subject  under  the  statute, 
that  we  cannot  so  decide.  See,  also,  Beckwith  v.  Burrough,  13  R.  I. 
294,  298. 

The  circumstances  of  this  particular  case  are  such  as  appeal  to 
us  strongly  in  favor  of  the  plaintiff,  but  we  do  not  find  that  they 
are  such  as  will  entitle  us  to  decide  in  his  favor  without  holding 
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what  we  are  not  prepared  to  hold,  namely,  that  merely  equitable 
rights  in  stock  are  liable  to  attachment  and  execution  sale.  We 
do  not  think  the  corporation  is  subject  to  any  estoppel;  for,  though 
the  writ  issued  against  Fisher,  directing  the  attachment  of  his 
stock  and  shares  in  consequence  of  information  received  partly 
from  William  S.  Slater,  who  was  the  treasurer  of  the  corporation, 
that  the  shares  had  been  transferred  to  Fisher,  it  does  not  appear 
that  the  information  was,  or  was  understood  to  be,  that  the  shares 
had  been  transferred  upon  the  corporation  books.  Whether,  if 
the  information  given  had  been  that  the  shares  had  been  trans- 
ferred upon  the  books,  it  could  have  created  an  estoppel  which 
would  avail  the  plaintiff,  we  need  not  decide. 
Judgment  for  defendant  for  costs. 


George  Rice,  Appellant,  v,  John  D.  Rockefeller,  et  aL,  as 

Trustees,  etc.,  Respondents. 

134  New  York  Reports  174  (1892). 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court 
in  the  First  Judicial  Department  entered  upon  an  order  made  May 
9,  1890,  which  reversed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  and  affirmed 
an  order  granting  a  motion  for  a  new  trial. 

The  main  purpose  of  the  action  was  to  require  the  defendants 
to  transfer  to  the  plaintiff  upon  their  books  six  shares  of  stock  in 
the  Standard  Oil  Trust  on  the  surrender  of  the  certificates  of  such 
shares  held  by  him.  The  Standard  Oil  Trust  was  created  in 
January,  1882,  by  agreement  in  writing  made  or  adopted  by  the 
stockholders  and  members  of  certain  corporations  and  limited 
partnerships  and  certain  individuals  therein  named  or  that  might 
thereafter  join  in  it  at  the  request  of  the  trustees.  The  stockhold- 
ers and  most  of  the  other  individuals  making  or  adopting  the 
agreement  were  interested  as  stockholders,  or  otherwise  in  the 
mining,  manufacturing,  refining,  and  dealing  in  petroleum  and  its 
products,  the  materials  used  in  the  business  and  the  business  in 
some  manner  relating  thereto.  The  trustees,  pursuant  to  the  trust 
as  provided  for  by  such  agreement,  received  from  the  parties 
making  or  adopting  it  certain  bonds  and  stocks  in  trust  and  issued 
to  them  therefor  Standard  Oil  Trust  certificates  transferable  on 
the  books  of  the  trustees.  And  by  virtue  of  the  agreement  the 
parties  so  surrendering  their  bonds  and  stocks  for  such  certificates 
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became  the  beneficiaries  under  the  trust,  as  did  also  the  transferees 
of  such  certificates.  The  par  value  of  the  certificates  which  have 
been  so  issued  from  time  to  time  by  the  trustees  exceeded  $90,- 
000,000.  And  they  have  a  regular  market  value  and  are  dealt  in 
in  the  open  market  in  the  city  of  New  York,  and  were  at  the  time 
of  the  commencement  of  this  action  held  in  considerable  amounts 
by  many  persons  who  were  transferees  thereof  and  not  parties  to 
such  agreement.  One  of  the  objects  of  the  agreement  creating  the 
trust  was  to  secure  to  the  trustees  the  general  supervision,  so  far 
as  practicable,  of  the  affairs  of  the  various  corporations,  limited 
partnerships  and  manufactories  coming  within  the  adoption  of  the 
agreement. 

The  above  is  a  statement  substantially  of  facts  alleged  in  Ihe 
complaint  and  admitted  by  the  answer.  It  further  appears  by  the 
evidence  and  was  also  found  by  the  court  that  on  or  about  October 
14,  1886,  the  plaintiff  purchased  in  the  open  market  in  the  city  of 
New  York,  Standard  Oil  Trust  certificate  No.  1987  for  five  shares 
of  stock  duly  issued  to  one  L.  B.  Mallaby  by  the  trustees  and  paid 
for  it  $190  per  share  in  cash,  and  the  certificate  was  thereupon 
transferred  to  him  by  Mallaby. 

After  this  purchase  and  prior  to  June  20,  1887,  a  stock  dividend 
was  declared  by  the  trustees  amounting  to  one  share  of  stock  for 
every  five  shares  outstanding,  and  certificate  No.  3057  for  one 
share  of  the  Standard  Oil  Trust  stock  was  thereupon  issued  to 
Mallaby,  who,  about  June  20,  1887,  transferred  it  to  the  plaintiff. 
This  certificate  and  transfer  endorsed  upon  it  are  in  form  the  same 
as  those  above  set  forth.  And  on  January  20,  1888,  the  plaintiff, 
at  the  office  of  the  trustees  in  the  city  of  New  York,  made  a  formal 
written  demand  for  the  transfer  to  him  of  such  six  shares  upon 
surrender  of  the  certificates,  which,  with  the  transfers  thereon 
endorsed,  he  then  exhibited. 

The  transfer  to  the  plaintiff  on  the  books  was  refused,  and  this 
action  followed. 

Further  facts  appear  in  opinion. 

Bradley,  J.  The  defense  is  founded  upon  the  propositions  (i) 
that  the  plaintiff  failed  to  prove  that  he  was  a  beneficiary  under 
the  Standard  Oil  Trust  agreement,  or  entitled  to  become  such  by 
means  of  transfer  upon  the  books  of  'the  shares  represented  by  the 
certificates  held  by  him,  and  (2)  that  he  is  not  seeking  such  rela- 
tion in  good  faith,  but  for  purposes  hostile  to  the  trust,  and  for 
that  reason  is  not  entitled  to  the  aid  of  the  equitable  powers  of  the 
court  in  that  behalf. 
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The  Standard  Oil  Trust  represents  a  voluntary  association.  It 
was  created  by  agreement  of  the  stockholders  of  various  corpora- 
tions and  others  engaged  or  interested  in  a  certain  enterprise,  and 
the  several  branches  of  business  connected  with  and  incidental  to 
it.  The  effect  of  its  creation  is  the  concentration  of  supervisory 
power  in  nine  trustees,  whose  certificates  of  the  trust  are  taken 
in  place  of  the  stock  and  bonds  of  the  several  corporations.  The 
characteristic  feature  of  it  is  in  the  voluntary  surrender  and  con- 
trol of  the  management  of  the  business  of  those  corporations,  and 
in  the  fact  that  for  its  continuance  it  has  the  capacity  of  succession. 
The  agreement  constituted  not  a  partnership,  but  a  trust  in  behalf 
of  the  beneficiaries.  And  while  it  is  not  a  corporation,  it,  by  the 
agreement,  took  some  of  the  attributes  of  a  corporation  in  so  far 
that,  through  its  trustees,  certificates  of  shares  in  the  equity  to  the 
property  held  by  them  were  issued,  and  were  transferable  in  like 
manner  apparently  as  are  those  of  corporations.  They  are  trans- 
ferable on  the  books  of  the  trustees,  and  until  that  is  done,  it  is 
said  that  the  holder  is  not  a  beneficiary  of  the  trust.  And  it  is 
further  urged  that  it  does  not  appear  that  the  plaintiff  is  entitled 
to  that  relation,  because  the  right  to  transfer  upon  the  books  de- 
pends upon  the  provisions  of  the  agreement  and  by-laws  and 
compliance  with  them  in  that  respect,  and  as  they  were  not  put  in 
evidence,  the  conditions  requisite  for  the  purpose  do  not  appear. 
It  is  true  that  the  burden  was  with  the  plaintiff  to  show  that  he 
was  entitled,  within  the  meaning  of  the  agreement  and  by-laws, 
to  the  relation  of  a  transferee  or  beneficiary,  and  to  have  it  per- 
fected by  transfer  on  the  books.  The  fact  that  the  shares  were 
transferable  and  were  for  sale  in  the  open  market,  enabled  the 
plaintiff  to  become  the  holder  of  those  he  did  purchase.  It  may  be 
observed  that,  by  the  terms  of  the  certificates,  the  shares  appear 
to  have  been  *'  issued  upon  condition  that  the  holder,  or  any  trans- 
feree thereof,  shall  be  subject  to  all  the  provisions  of  the  agree- 
ment creating  said  trust,  and  of  the  by-laws  adopted  in  pursuance 
of  said  agreement  as  fully  as  if  he  had  signed  the  said  agreement" 
This  relation  of  holder  was  given  the  plaintiff  when  he  became 
such  by  taking  the  transfer  from  Mallaby.  It  is  said  that  this  does 
not  constitute  him  a  transferee,  and  that  transfer  on  the  books  was 
essential  to  that  relation  an(J  to  make  him  a  beneficiary.  By  the 
terms  of  the  certificate,  the  holder  and  transferee  are  alike  subject 
to  the  provisions  of  the  agreement  upon  which  the  trust  is  founded. 
But  to  give  him  the  character  of  transferee  for  the  purposes  of 
recognition  by  the  trust  the  transfer  on  the  books  is  requisite  mas- 
much  as  the  shares  are  transferable  only  upon  them.    This  is  for 
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the  benefit  and  protection  of  the  trust.  Bank  of  Utka  v.  Smalley, 
2  Cow.  770.  The  holder,  as  between  him  and  his  assignor,  hav- 
ing the  title,  would  seem  in  some  sense  to  be  a  beneficiary  of  the 
trust  since  he  is  subject  to  all  the  provisions  of  the  agreement  on 
which  it  is  founded  and  its  by-laws. 

The  allegations  in  the  complaint  of  what  purport  to  be  the  na- 
ture, purpose  and  effect  of  the  agreement,  are,  by  the  defendant's 
answer,  admitted.  The  fact  thus  appears  that  the  shares  are  trans- 
ferable on  the  books  of  the  trustees.  From  that  arises  the  infer- 
ence that  the  conditions  were  applicable  alike  to  all  purchasers 
and  holders.  And  this  quality  of  the  shares  is  recognized  by  the 
terms  of  the  certificate  and  of  the  blank  indorsement  for  trans- 
fer upon  the  back  of  and  accompanying  it,  in  which,  when  filled 
out,  appears  the  name  of  the  person  designated  by  the  transferer 
as  his  attorney  to  make  the  necessary  transfer  upon  the  books  of 
the  trust  in  accordance  with  the  regulations  thereof,  and  upon 
the  conditions  expressed  in  the  certificate.  Those  conditions  are 
that  the  transferee  shall  be  subject  to  all  the  provisions  of  the 
agreement  creating  the  trust,  and  of  the  by-laws  adopted  pur- 
suant to  it.  The  quality  of  transferability  given  to  the  shares 
would  seem  to  import  the  right  to  make  it  effectual  by  transfer  on 
the  books,  as  that  is  treated  as  essential  to  accomplish  it.  And 
when  the  plaintiff  applied  to  have  it  done  it  may,  in  view  of  what 
appears  in  the  indorsement  upon  the  certificate  as  well  as  in  it,  be 
assumed  that  he  sought  to  have  the  transfer  made  to  him  upon  the 
books  of  the  trust  '*  in  accordance  with  the  regulations  thereof," 
and  upon  the  conditions  in  the  certificate.  They  seem  to  relate 
to  the  manner  and  effect  of  doing  it,  and  not  to  the  right  to  have 
it  done.  And,  therefore,  when  the  essential  fact  of  the  transfer- 
ability of  the  shares  and  the  general  nature  and  purpose  of  the 
trust  as  created  by  the  agreement  were  made  to  appear,  as  they 
did  by  the  admitted  allegations  of  the  complaint,  there  was  nothing 
wanting  in  the  evidence  to  establish  the  right  of  a  holder  of  shares 
to  effectually  become  a  transferee.  And  it  cannot  be  presumed 
that  there  were  in  the  agreement  any  negative  provisions  qualify- 
ing such  apparent  right.  If  there  were  any  such  it  was  for  the 
defendants  to  make  it  appear. 

In  Burrall  v.  Btishwick  R,  R.  Co.,  75  N.  Y.  211,  the  question 
arose  upon  demurrer  to  the  complaint,  which  did  not  allege  any 
facts  tending  to  show  that  transfer  of  shares  of  stock  on  the  books 
of  the  company  was  requisite  to  perfect  it,  and  it  was  held  that  if 
It  was  not,  no  transfer  upon  them  was  necessary  for  such  purpose. 
The  defendants  here  claim  that  the  holder,  of  shares  in  the  trust 
is  not  entitled  to  recognition  as  such,  or  as  transferee,  until  trans- 
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fer  is  made  on  their  books,  and,  accordingly,  it  appears  that  they 
declined  to  treat  him  as  a  beneficiary  for  the  purpose  of  receiving 
dividends  upon  the  shares  he  had  purchased,  but  paid  them  to 
Mallaby,  who  was  named  in  the  certificate  as  such,  and  as  the  con- 
sequence the  plaintiff  was  not  permitted  to  take  any  dividends  or 
rights  as  holder  of  the  shares  otherwise  than  through  him.  The 
denial  of  the  right  to  transfer  upon  the  books  is  not  consistent 
with  the  transferable  quality  of  the  shares,  which  imports  that  the 
purchaser  taking  an  assignment  of  them  in  a  duly  formal  man- 
ner has  the  right  to  become  a  transferee  within  the  meaning  of  the 
agreement  upon  which  the  trust  was  formed.  And  it  is  difficult 
to  see  any  substantial  distinction  in  that  respect  between  a  holder 
of  such  shares  and  of  those  of  a  corporation,  which  are  transfer- 
able only  upon  its  books.  In  such  case  it  is  within  the  equitable 
power  of  the  court  to  compel  such  transfer  to  be  made.  Cushman 
V.  Thayer  M.  J.  Co.,  76  N.  Y..  365.  And  unless  some  further 
reason  appears  for  the  denial  of  such  right  the  plaintiff  was  en- 
titled to  such  relief  in  this  action. 

It  is  evident  from  what  appears  that  the  ground  of  the  refusal 
of  the  defendants  to  grant  the  plaintiff's  request  to  make  the  trans- 
fer on  the  books  was  personal  to  him.  And  they,  among  other 
matters,  by  their  answer  charge  in  effect  that  the  plaintiff,  as  com- 
petitor of  the  companies  whose  stock  is  held  by  the  defendants  in 
trust,  in  the  business  of  manufacturing  and  dealing  in  oil  products, 
is  hostile  to  them,  and  that  his  demand  for  transfer  of  his  shares 
on  the  books  of  the  defendants  is  not  in  good  faith,  but  that  he 
seeks  to  vex  and  harass  them.  *  *  *  The  question  of  motive 
of  the  plaintiff  so  far  as  it  had  any  essential  bearing  in  the  case 
was  one  of  fact.  And  upon  that  subject  the  plaintiff  testified  that 
he  had  no  hostile  purpose  in  purchasing  the  shares  and  in  seeking 
a  transfer  of  them  on  the  books,  but  that  it  was  his  **  idea  if  pos- 
sible to  become  a  record  stockholder  in  order  to  enjoy  the  ordinary 
legal  rights  of  a  stockholder."  And  the  trial  court  determined  tliat 
there  was  nothing  in  the  relations  of  the  plaintiff  to  the  defendants 
and  the  trust  that  should  prevent  such  transfer  on  the  bo^iks  of 
the  defendants.  The  plaintiff  purchased  the  shares  in  the  trust 
with  his  own  money,  and  he  represents  no  interests  or  purposes 
other  than  his  own  in  this  action.  His  claim  is  founded  upon  a 
right  of  property  lawfully  acquired.  He,  as  holder,  became  sub- 
ject to  the  agreement  by  which  the  trust  was  created  and  its  by- 
laws, and  if  the  transfer  to  him  is  perfected  he  will  necessarily 
continue  in  such  relation  of  subjection  to  them.  When  no  discre- 
tionary power  is  reserved  to  that  effect  there  is  not,  nor  should 
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there  be  any  rule  of  law  which  will  enable  a  corporation  or  com- 
pany whose  stock  is  on  sale  in  the  open  market  to  so  discriminate 
between  bona  Me  purchasers  who  invest  money  in  it  for  their  own 
benefit,  as  to  deny  to  some  of  them  the  right  to  make  their  title 
effectual  for  recognition  by  the  company  in  the  manner  provided 
by  it  for  that  purpose.  The  perfection  in  such  case  of  the  transfer 
is  one  of  apparent  right  incident  to  the  purchase,  and  which  the 
holder  who  thus  acquires  the  stock  in  the  market  is  permitted  to 
assume  will  be  effectuated.     Weston's  Case,  L.  R.  4  Ch.  App.  20. 

A  discretion  in  that  respect  when  given  or  reserved  by  the 
articles  under  or  pursuant  to  which  the  company  is  organized  or 
in  any  manner  requisite  to  vest  the  power  in  those  charged  with  its 
executive  duties  may  be  effectually  exercised.  In  re  Stranton,  etc, 
Co.,  L.  R.  16  Eq.  Cas.  599 ;  7  Moak,  581 ;  Moffatt  v.  Farquhar, 
L.  R.  7  Ch.  Div.  591 ;  23  Moak,  731. 

In  the  present  case  no  such  discretionary  powers  seem  to  have 
been  vested  in  the  trustees.  And  the  purchase  of  the  stock  was 
open  to  the  plaintiff  and  fairly  made  by  him.  Attached  to  it  was 
the  quality  of  transferability,  and  with  it  was  presumptively  the 
right  of  the  beneficial  holder  to  have  recognition  as  such  by  means 
of  transfer  to  him  on  the  books  of  the  trust.  And  this  was  essen- 
tial to  the  protection  of  his  rights  derivable  from  the  title.  The 
remedy  sought  by  the  plaintiff  is  within  the  equitable  powers  of  the 
court,  and  is  founded  upon  an  indubitable  title,  as  between  him 
and  his  vendor,  and  a  right  in  property.  In  such  case  it  is  diffi- 
cult to  see  that  motive  legitimately  becomes  a  subject  of  considera- 
tion unless  the  relief  in  view  may  for  that  reason  result  unjustly  to 
others  in  whose  behalf  it  is  resisted,  or  to  the  prejudice  of  their 
legal  rights.  Bloxam  v.  Metropolitan  Ry,  Co.,  L.  R.  3  Ch.  App. 
337;  Ramsey  v.  Gould,  57  Barb.  398,  and  cases  there  cited.  And 
how  that  could  be  the  consequence  is  not  evident.  The  transfer  on 
the  books  to  the  plaintiff  does  not  change  the  identity  of  the  shares, 
but  merely  substitutes  for  one  another  beneficiary,  and  "the  latter 
is  subject  to  the  trust  agreement  and  by-laws.  It  is  true  that 
equitable  considerations  not  recognized  in  courts  of  law  may  con- 
trol results  in  courts  of  equity.  And  while  in  the  granting  of  relief 
there  is  in  some  sense  matter  of  discretion,  it  is  not  an  arbitrary 
or  capricious,  but  a  sound  judicial  discretion  controlled  by  estab- 
lished principles  in  equity  and  exercised  in  view  of  the  circum- 
stances in  each  case.  3  Pom.  Eq.  Jur.  §  1404.  The  party  seeking 
relief  must  come  into  court  with  clean  hands,  as  such  maxim  is  un- 
derstood in  its  application  to  that  relation.  If,  for  instance,  he 
^ippears  there  under  false  colors  his  complaint  may  for  that  reason 
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be  dismissed.  Such  was  the  case  of  Forrest  v.  Manchester,  etc., 
Ry.  Co,,  4  De  G.,  F.  &  G.  126.  There;  a  party  filed  his  bill  in  be- 
half of  himself  and  all  other  shareholders  of  the  defendant  com- 
pany to  restrain  it  from  running  its  vessels,  etc.  It  appeared  at 
the  trial  that  he  was  also  a  shareholder  in  a  rival  company;  that 
by  its  direction  he  instituted  the  suit,  and  by  it  was  indemnified 
against  costs.  The  bill  was  dismissed;  and  on  review  the  Lord 
Chancellor,  in  holding  that  the  bill  was  an  imposition  on  the  couit 
and  sustaining  its  dismissal,  said :  "  It  is  not  that  they  persuaded 
him  to  institute  the  suit,, not  that  they  instigated  the  stiit,  but  that 
the  directors  of  the  other  company  have  directed  th^  suit,  and  are 
to  indemnify  the  plaintiff  against  the  costs  of  it.  To  use  a  familiru" 
expression,  the  plaintiff  is  the  puppet  of  that  company."  And  he 
added :  "  I  have  nothing  to  do  with  the  motives  of  plaintiffs  suing 
in  this  court.  If  they  come  here  in  a  bona  fide  character,  the  rea- 
son of  their  coming  here  is  a  matter  beyond  the  province  of  a 
court  of  justice  to  inquire  into."  In  the  present  case  the  plaintiff's 
claim  to  relief  is  founded  upon  his  own  title  to  the  shares  in  ques- 
tion, and  the  action  was  instituted  and  prosecuted  solely  for  his 
own  benefit. .  The  relief  by  way  of  transfer  of  his  stock  upon  t!*e 
books  of  the  trust  is  not  of  itself  unconscionable.  Nor  is  it  seen 
how  it  can  be  prejudicial  to  any  legal  rights  of  the  defendants  or 
any  other  beneficiary.  It  is  not  so  much  to  the  perfected  title  in 
the  plaintiff  of  the  shares  that  the  plaintiffs  object  as  it  is  to  the 
relation  which  he  will  as  the  consequence  of  the  transfer  on  tl'e 
books  take  to  the  trust,  nor  so  much  to  relief  in  his  behalf  as  in 
the  alleged  apprehension  of  consequences  which  may  follow  its 
execution.  And  those  are  dependent  upon  the  manner  he  may 
conduct  himself  in  that  relation,  whether  offensively  or  otherwise. 
Whether  the  plaintiff  would  seek  to  do  anything  other  than  that 
which  legitimately  pertained  to  the  right  of  a  stockholder  is  en- 
tirely speculative;  and  it  is  not  seen  that  anything. more  than  that 
could  be  accomplished  by  him  in  such  relation.  The  objection  be- 
fore mentioned  might  be  made  against  any  holder  of  stock,  and 
the  reason  for  its  support  would  be  one  of  degree.  It  has  no  rela- 
tion to  the  plaintiff's  legal  right  founded  upon  his  title;  but  the 
court  is  called  upon  to  make  inquiry  beyond  that  and  into  hi> 
motives  or  purposes  by  which  his  conduct  and  actions  toward 
the  trust  may  be  influenced  if  he  becomes  its  recognized  bene- 
ficiary. As  said  by  a  learned  text  writer:  "When  a  court  of 
equity  is  appealed  to  for  relief  it  will  not  go  outside  of  the  sub- 
ject-matter of  the  controversy,  and  make  its  interference  to  depend 
upon  the  character  and  conduct  of  the  moving  party,  in  no  way 
affecting  the  equitable  right  which  he  asserts  against  the  defend- 
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ant,  or  the  relief  which  he  demands."-  i  Pom.  Eq.  Jur.  §  399.  As- 
suming that  there  may  be  reasons  for  denial  of  relief  in  an  action 
within  equitable  jurisdiction  there  sought,  and  .founded  upon  un- 
questionable title  fairly  obtained,  they  must  be  such  as  to  make 
it  appear  that  the  relief  may  result  oppressively  or  to  the  undue 
prejudice  of  the  defendant.  In  the  case  at  bar  the  plaintiff's  title 
to  the  stock  derived  from  his  purchase  is  not  challenged  by  the 
evidence,  but  the  ground  of  the  defense  is  in  the  standing  of  the 
plaintiff  in  his  relation  to  the  trust,  of  which  the  defendants  are 
trustees.  And  this  is  based  upon  the  fact  that  his  was  an  attitude 
of  hostility  to  the  Standard  Oil  Co.,  and  after  its  creation  to  the 
Standard  Oil  Trust,  arising  out  of  rivalry  in  business.  This  may 
be  a  reason  for  making  his  recognition  as  a  beneficiary  undesira- 
ble. But  while  there  may  be  an  inherent  power  or  discretion  in 
the  trustees  of  a  corporation  or  company  when  its  due  protection 
requires  or  justifies  it  to  decline  to  perfect  title  to  stock  by  trans* 
fer  on  the  books,  it  cannot  be  supposed,  unless  the  power  is  duly 
reserved  to  or  conferred  upo^  them,  that  they  are  for  that  purpose 
permitted  to  discriminate  between  bona  fide  purchasers,  who  are 
owners  and  holders  of  its  stock  having  assignment  duly  and  in 
due  form  made  to  support  application  for  such  transfer.  And  in 
view  of  the  facts  found  by  the  trial  court  and  the  preponderance 
of  evidence,  as  we  view  it,  there  seems  to  be  no  sufficient  reason 
founded  upon  the  plaintiff's  relations  to  the  defendants  or  to  the 
trust  or  otherwise,  to  fairly  justify  a  denial  to  him  of  the  rights 
of  any  holder  in  good  faith  of  the  stock  of  the  trust. 

The  suggestion  that  the  plaintiff  should  not  have  equitable  relief 
because  he  has  an  adequate  remedy  at  law  for  damages  requires  no 
consideration,  as  that  question  does  not  appear  to  have  been  specif- 
ically raised  upon  the  trial  or  for  determination  of  the  trial  court. 

And  in  view  of  the  fact  that  the  shares  of  the  trust  were  un- 
qualifiedly transferable,  there  seems,  for  the  purposes  of  the  re- 
lief, to  be  no  practical  or  substantial  reason  to  distinguish  between 
them  and  those  of  a  corporation.  There  are  no  exceptions  requir- 
ing special  consideration.  These  views  lead  to  the  conclusion  that 
the  order  of  the  General  Term  should  be  reversed  and  the  judg- 
ment entered  on  the  decision  of  the  Special  Term  affirmed. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


874  Shipley  v.  The  Mechanics'  Bank,      [chap.viii. 

Morris  Shipley  and  Others  v.  The  Mechanics'  Bank. 

10  Johnson's  (iV.  Y.)  Reports,  484  (1813). 

A  MOTION  was  made  for  a  mandamus,  to  be  directed  to  the 
president,  directors,  and  company  of  the  Mechanics'  Bank, 
commanding  them  to  permit  Morris  Shipley  and  others,  assignees 
of  Samuel  Kip,  to  transfer  eight  shares  of  the  capital  stock  of  the 
bank  standing  on  the  books  of  the  company. 

It  appears  from  the  affidavits  read  that  Kip  had  been  regularly 
discharged  under  the  insolvent  act,  and  that  Shipley  and  others 
had  been  duly  appointed  the  assignees  of  all  his  estate,  real  and 
personal,  and  that  the  shares  in  question  were  inserted  in  the  in- 
ventory of  his  estate  exhibited  by  the  insolvent.  The  assignees  ap- 
plied to  the  company  to  be  permitted  to  transfer  the  shares,  which 
the  company  refused,  on  the  ground  that  Kip  was  indebted  to  them 
in  the  sum  of  $1,474.60  for  money  lent,  etc.,  and  at  the  time  held 
the  eight  shares  to  the  value  of  $25  each,  which  they  claimed  the 
right  of  retaining  and  applying  toward  paying  the  debt  due  to  them 
from  Kip. 

Per  Curiam.  The  applicants  have  an  adequate  remedy,  by  a 
special  action  on  the  case,  to  recover  the  value  of  the  stock  if 
the  bank  have  unduly  refused  to  transfer  it.  There  is  no  need 
of  the  extraordinary  remedy  by  mandamus  in  so  ordinary  a  case. 
It  might  as  well  be  required  in  every  case  where  trover  would  lie. 
It  is  not  a  matter  of  public  concern,  as  in  the  case  of  public  records 
and  documents ;  and  there  cannot  be  any  necessity,  or  even  a  desire 
of  possessing  the  identical  shares  in  question.  By  recovering  the 
market  value  of  them,  at  the  time  of  the  demand,  they  can  be  re- 
placed. This  is  not  the  case  of  a  specific  and  favorite  chattel,  to 
which  there  might  exist  the  pretium  affectionis.  The  case  of  Tht 
King  v.  The  Bank  of  England  (Dough.  524),  is  in  point,  and  this 
remedy  in  that  case  was  denied. 

Motion  denied.^ 

*  See  also  Stack  pole  v.  Seymour,  127  Mass.  104;  Toivnes  v.  Nichols,  73 
Me.  515;  Freon  v.  Carriage  Co.,  42  Ohio  St.  30;  Burnsville,  etc.  Co.  v.  State, 
119  Ind.  382.  Mandamus  may  be  had  where  there  is  no  adequate  remedy  at 
law.  People  v.  Goss,  etc.  Co.,  99  111.  355;  In  re  Klaus,  67  Wis.  401;  State  y. 
First  Nat.  Bank,  89  Ind.  302. —  Ed. 
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Edwin  Bean,  Appellant,  v.  The  American  Loan  &  Trust  Co., 

Impleaded,  ETC.,  Respondent: 

122  Scxi)  York  Reports  622  (1890). 

Appeal  from  so  much  of  the  judgment  of  the  General  Term 
of  the  Supreme  Court  in  the  First  Judicial  Department,  entered 
upon  an  order  made  March  22,  1888,  which  adjudged  that  all  of 
those  parts  of  the  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term,  appealed  from  by 
the  defendant,  The  American  Loan  and  Trust  Company,  should  be 
reversed. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Haight,  J.  This  action  was  brought  to  obtain  from  the  de- 
fendant, the  American  Loan  and  Trust  Company,  266  bonds  and 
certificates  for  6,650  shares  of  stock  of  the  defendant,  the  Sovereign 
Mining  Company. 

Issues  were  disposed  of  by  the  judgment  which  are  not  brought 
up  for  review  by  this  appeal,  and  we  shall  only  call  attention  herein 
to  such  facts  as  bear  upon  the  questions  presented. 

On  or  about  the  ist  day  of  March,  1883,  the  plaintiff  became 
the  owner  of  1,777  shares  of  the  stock  of  the  defendant,  the  Sov- 
ereign Gold  Mining  Company.  Thereafter  and  during  the  sum- 
mer or  fall  of  1884,  a  new  corporation  was  organized  under  the 
laws  of  this  state  known  as  the  Sovereign  Mining  Company,  and 
an  agreement  was  entered  into  by  the  stockholders  of  the  former 
company,  other  than  the  plaintiff  herein,  to  sell  their  stock  to  the 
new  company  and  to  accept  in  payment  therefor  the  bonds  and 
stocks  of  that  company. 

In  such  agreement  the  defendant,  R.  M.  Whipple,  represented 
himself  to  be  the  owner  of  3,677  shares  of  the  stock  of  the  old 
company,  and  signed  for  that  number,  when  in  fact  1,777  shares 
thereof  belonged  to  the  plaintiff. 

The  agreement  further  provided  that  the  bonds  and  stock  of 
the  new  company  which  by  the  terms  thereof  were  to  be  given 
to  the  stockholders  of  the  old  company,  should  be  deposited  in 
escrow  with  the  defendant,  the  American  Loan  and  Trust  Com- 
pany, for  the  period  of  one  year  from  the  ist  day  of  December, 
1884,  that  company  agreeing  to  take  such  bonds  and  stock  and 
to  hold  the  same  in  escrow  for  the  period  aforesaid,  and  to  issue 
to  the  stockholders  of  the  Sovereign  Gold  Mining  Company  a 
certificate  in  each  case  to  the  effect  that  the  person  named  in  t'le 
-certificate  was  the  owner  of  the  number  of  bonds  and  shares  of 
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stock  therein  mentioned,  as  the  case  might  be,  of  the  Sovereign 
Mining  Company,  and  that  the  same  was  held  in  trust  by  it  for 
the  period  aforesaid,  and  that  at  the  expiration  of  that  period  the 
bonds  or  stock,  as  the  case  might  be,  should  be  delivered  to  the 
stockholder  or  his  order,  at  the  option  of  the  holder  thereof,  on  the 
surrender  of  his  certificate. 

The  provisions  of  the  agreement  having  been  carried  out,  the 
defendant  Whipple  represented  to  the  officers  of  the  Sovereign 
Gold  Mining  Company  that  he  was  the  owner  of  the  1,777  shares 
of  the  stock  which  was  in  fact  owned  by  the  plaintiff,  and  that 
the  same  was  with  the  plaintiff  in  Chicago  on  loan;  that  if  they 
would  direct  the  defendant,  the  American  Loan  and  Trust  Com- 
pany, to  deliver  to  him  the  certificates  for  such  stock,  he  would 
immediately,  upon  his  return  to  Chicago,  take  up  the  stock  held 
by  the  plaintiff  and  return  the  certificates  therefor  to  the  secre- 
tary of  the  Sovereign  Gold  Mining  Company.  Thereupon  the 
directors  of  the  Sovereign  Gold  Mining  Company  authorized  its 
secretary  to  represent  to  the  defendant,  the  American  Loan  and 
Trust  Company,  that  the  defendant  Whipple  was  the  owner  of 
the  bonds  and  stock 'of  the  new  company,  that  under  the  agree- 
ment was  to  be  issued  for  the  1,777  shares  of  the  stock  of  the  old 
company,  and  that  he  was  entitled  to  receive  the  certificates  there- 
for, and  thereupon,  upon  receiving  such  representation,  the  de- 
fendant, the  American  Loan  and  Trust  Company,  did  issue  such 
certificates  in  his  name  and  delivered  the  same  to  the  secretary 
of  the  defendant,  the  Sovereign  Mining  Company,  who  delivered 
tne  same  to  Whipple.  Subsequently,  the  plaintiff,  upon  hearing 
of  these  facts,  demanded  of  the  defendant,  the  American  Loan  and 
Trust  Company,  the  surrender  to  him  of  the  bonds  and  stock  in 
question,  which  was  refused  and  thereupon  this  action  was  brought. 

The  trial  court  adjudged  and  determined  that  the  plaintiff  was 
entitled  to  recover  of  the  defendant,  the  American  Loan  and  Trust 
Company,  the  bonds  and  stock  in  question,  and  the  defendant 
Whipple  was  adjudged  and  directed  to  deliver  up  to  the  American 
Loan  and  Trust  Company  its  certificates  which  had  been  issued  to 
him. 

It  will  be  observed  that  the  defendant,  the  American  Loan  and 
Trust  Company,  was  a  mere  depositary  of  the  stocks  and  bonds, 
having  no  pecuniary  interest  therein ;  that  it  had  but  executed  the 
provisions  of  the  contract  of  the  stockholders  and  had  issuel  it-? 
certificates  to  the  owners  of  the  stock  as  represented  and  directel 
by  the  officers  of  the  corporations.  It  is  conceded  to  be  an  innocent 
party  acting  in  good  faith,  and  is,  therefore,  under  the  circum- 
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stances  entitled  to  the  fullest  protection  that  the  court  can  give,  and 
this  right  appears  to  have  been  recognized  by  the  trial  court,  for 
in  its  opinion  it  states :  "  The  practical  question  is  whether  the 
trustee  will  be  protected  by  the  decrees  directing  the  delivery  of 
the  bonds  and  shares  to  the  plaintiff.  If  it  will  be,  then  there  is  no 
necessity  for  imposing  upon  the  plaintiff  a  conditional  judgment 
which  Whipple  might  frustrate  by  remaining  out  of  the  jurisdiction 
atid  refusing  to  turn  over  the  certificates."  The  learned  trial 
judge  then  proceeds  to  call  attention  to  the  fact  that  Whipple  was 
a  party  to  this  action ;  that  there  had  been  no  transfer  of  the  cer- 
tificates by  him  up  to  the  end  of  the  year  in  which  the  bonds  were 
to  be  left  in  escrow;  that  by  the  judgment  herein  the  plaintiff  was 
adjudged  to  be  the  rightful  owner  and  reached  the  conclusion  that 
the  defendant,  the  trust  company,  would  be  amply  protected.  In 
this  conclusion,  we  are  inclined  to  the  opinion  that  the  trial  court 
was  mistaken,  and  that  the  protection  to  the  trust  company  is  not 
as  ample  as  it  should  be. 

The  defendant  Whipple  resides  in  the  city  of  Chicago,  out  of 
the  jurisdiction  of  the  court,  and  it  is  powerless,  therefore,  to 
compel  a  surrender  of  the  certificates.  The  certificates  issued  by 
the  trust  company  to  Whipple  pledged  the  trust  company  to  de- 
liver the  bonds  and  stocks  to  him  or  his  order  on  the  surrender 
of  the  certificates.  He  had  but  to  indorse  the  certificates  and  pass 
them  to  another  person  to  enable  such  person  to  present  the  cer- 
tificates and  demand  the  delivery  of  the  bonds  and  stocks  called 
for.  True,  he  was  in  possession  of  the  certificates  after  this  action 
was  brought,  but  whether  he  still  remains  in  possession  or  has  sold 
and  transferred  the  same  to  an  innocent  purchaser  for  value  does 
not  appear.  We  shall  not  stop  to  determine  whether  or  not  the 
certificates  are  negotiable  or  whether  they  were  transferred  before 
or  after  the  expiration  of  the  year  that  they  were  to  remain  in 
escrow.  All  we  now  wish  to  assert  is  that  circumstances  may  exist 
in  which  the  plaintiff  would  be  estopped  from  questioning  the  title 
of  an  innocent  purchaser  for  value. 

The  contract  by  its  terms  was  only  to  be  binding  when  signed 
by  all  the  owners  of  the  stock.  Consequently  the  plaintiff  was 
not  prejudiced  thereby.  His  stock  in  the  old  company  was  not 
affected,  or  his  rights  impaired.  He  had  no  interest  in  the  new 
company  or  right  of  any  of  its  bonds  or  stock,  unless  he  came  in 
and  made  himself  a  party  to  the  contract.  He  has  not  subscribed 
the  contract  or  turned  in  his  stock  in  the  old  company.  The  only 
way  he  has  made  himself  a  party  thereto  is  by  ratifying  that  which 
has  been  done  in  reference  to  his  stock.    Whipple  had  signed  for 
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the  plaintiff's  stock  and  received  a  certificate  therefor,  and  in  order 
to  entitle  the  plaintiff  to  recover  in  this  action  he  must  be  treated 
as  electing  to  ratify  the  acts  of  Whipple  as  his  agent  ex  maleficio, 
thus  making  the  contract  his  own  and  becoming  bound  by  its  pro- 
visions; by  its  terms  the  stock  and  bonds  in  question  were  to  be 
delivered  to  the  trust  company  to  be  held  by  it  for  the  period  of 
one  year,  and  it  was  required  to  issue  its  certificates  therefor.  This 
had  been  done  and  Whipple  was  thus  given  the  evidence  of  title, 
and  has  it  in  his  power  to  induce  innocent  persons  to  purchase 
and  pay  value  therefor,  under  circumstances  in  which  the  plaintiff 
may  be  estopped  from  claiming  the  certificates  and  the  bonds  and 
stocks  that  they  represent. 

The  certificates  issued  to  Whipple  were  for  a  larger  number  of 
bonds  than  the  plaintiff  is  entitled  to.  A  portion  of  the  bonds  em- 
braced in  the  certificates  were  owned  by  Whipple  and  he  had  the 
right  to  dispose  thereof.  If,  therefore,  other  persons  should  pre- 
sent to  the  trust  company  its  certificates  with  Whipple's  endorse- 
ment thereon,  it  would  be  powerless  to  determine  whether  the  cer- 
tificates were  the  certificates  of  Whipple  or  those  which  shouM 
belong  to  the  plaintiff.  It  may  be  true  that  stocks  and  bonds  have 
no  earmarks  so  that  one  may  be  distinguished  from  another,  but 
we  think  it  must  be  admitted  that  Whipple  could  sell  and  transfer 
his  certificates  for  bonds  and  stock  until  that  which  was  left  in 
his  possession  was  reduced  to  the  number  belonging  to  the  plaintiff, 
but  the  trust  company  is  left  powerless  to  determine  when  such 
amount  has  been  transferred  by  him.  It  can  determine  only  when 
a  certificate  is  presented  to  it  indorsed  by  him,  and  certificates  may 
have  been  previously  transferred  to  other  parties  for  the  entire 
amount  owned  by  him. 

It  may  be  claimed  that  the  trust  company  improperly  issued 
the  certificates  to  Whipple,  but  we  must  bear  in  mind  that  the 
company  was  dealing  with  the  persons  who  had  signed  the  contract, 
and  that  it  had  only  issued  the  stock  to  the  persons  directed  by 
the  officers  of  the  Sovereign  Gold  Mining  Company  and  not  even 
then  was  the  delivery  made  by  the  trust  company  to  the  stock- 
holders, for  the  certificates  were  in  fact  delivered  by  the  trust  com- 
pany to  the  secretary  of  the  Sovereign  Gold  Mining  Company,  who 
distributed  and  delivered  them  to  the  parties  entitled  thereto.  We 
see  nothing  in  this  transaction  which  charges  the  trust  company 
with  negligence  in  reference  thereto,  or  why  it  should  not  receive 
full  protection  from  any  liability  by  reason  of  the  issuing  of  any 
such  certificates. 

We  are,  however,  inclined  to  the  view  that  a  reversal  by  the 
General  Term  was  not  necessary,  but  that  the  judgment  should 
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instead  have  been  modified.  It  was  adjudged  that  "  the  defendant 
Rodney  M.  Whipple  be,  and  he  hereby  is,  directed  to  forthwith 
deliver  to  the  defendant,  the  American  Loan  and  Trust  Company, 
its  certificates  for  the  bonds  and  stock  of  said  Sovereign  Mining 
Company  to  an  amount  equal  to  the  said  266  bonds  and  said  6,650 
shares  of  stock.'' 

Although  a  non-resident,  we  cannot  assume  that  he  will  disobey 
the  commands  of  the  decree.  The  judgment  should  be  modified 
by  adding  to  the  above  provision,  that  upon  the  surrender  of  the 
certificates  of  such  bonds  and  stock  to  the  defendant,  the  American 
Loan  and  Trust  Company,  it  forthwith  deliver  to  the  plaintiff, 
Edwin  Bean,  or  his  attorney,  266  bonds  and  certificates  for  6,650 
shares  of  the  stock  of  the  defendant,  the  Sovereign  Mining  Com- 
pany, etc.,  as  is  already  provided  for  in  the  judgment. 

The  judgment  of  the  General  Term  should  be  reversed  and  that 
of  the  trial  court  modified  as  herein  indicated,  without  costs  of  this 
appeal  to  either  party. 

All  concur. 

Judgment  accordingly. 


Johnston  v.  Laflin. 

103  United  States  Reports  800  (1880). 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Field,  J.,  delivered  the  opinion  of  the  court. 

The  questions  raised  in  this  case  are  important  to  owners  of 
shares  in  the  national  banks,  but  they  are  not  difficult  of  solution. 
The  delay  in  their  decision  has  been  caused  by  the  great  pressure 
of  business  upon  the  court,  and  not  from  any  doubt  as  to  their 
proper  disposition.  The  appellant,  the  complainant  below,  is  the 
receiver  of  the  National  Bank  of  the  State  of  Missouri,  appointed 
by  the  comptroller  of  the  currency  on  the  27th  of  June,  1877.  The 
bank  failed  on  the  20th  of  that  month.  The  defendant,  James  H. 
Britton,  was  its  president,  and  had  been  so  for  some  years.  On 
the  i6th  of  May,  1877,  and  for  some  time  previously,  the  defendant 
Laflin  was  a  stockholder  of  the  bank,  owning  eighty-five  shares  of 
full-paid  stock.  He  was  not  a  director  of  the  bank,  nor  had  he 
any  personal  knowledge  of  its  actual  financial  condition.  It  is  to 
be  presumed  that  he  regarded  that  condition  as  sound,  for  up  to 
the  time  of  the  failure  he  continued  to  deposit  funds  with  it  for  a 
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company  of  which  he  was  a  resident  director  at  St.  Louis.  On  the 
day  mentioned,  !May  i6,  1877,  he  sold  his  eighty-five  shares  to  a 
broker,  to  whom  he  delivered  his  certificate  of  the  stock,  with  a 
blank  power  of  attorney  indorsed  thereon,  authorizing  the  attorney, 
whose  name  might  be  subsequently  inserted  by  the  broker,  or  any 
other  party  becoming  the  owner  of  the  certificate,  to  transfer  it  on 
the  books  of  the  bank  in  such  form  and  manner  as  might  be  neces- 
sary or  required  by  its  regulations.  Laflin  did  not  at  the  time  know 
for  whom  the  stock  was  bought;  information  on  the  subject  was 
withheld  from  him.  He  received  for  the  price  agreed  the  broker's 
check  on  a  banking-house  in  St.  Louis,  which  was  paid  the  same 
day  on  presentation.  The  broker  was,  however,  in  fact  acting  for 
Britton,  the  president  of  the  bank,  who  represented  that  he  was 
purchasing  for  himself  or  for  a  party  whose  name  he  did  not  dis- 
close. There  was  no  intimation  that  he  was  making  the  purchase 
for  the  bank  or  in  its  interest.  He  gave  the  broker  his  individual 
check  on  the  bank  for  the  price  of  the  stock,  which  was  paid  on 
presentation.  Subsequently,  but  on  the  same  day,  he  received  the 
certificate,  and  thereupon  directed  a  bookkeeper  in  the  bank,  named 
Geralt,  to  fill  up  the  power  of  attorney  with  his,  the  bookkeeper's 
name,  and  to  transfer  the  certificate  to  his,  Britton's  name,  as  trus- 
tee on  the  transfer  book  or  stock  register  of  the  bank,  which  was 
accordingly  done.  He  had  at  the  time,  to  his  individual  credit  at 
the  bank,  several  hundred  dollars  more  than  sufficient  to  meet  his 
check.  He  had  for  years  dealt  largely  on  his  own  account  in  its 
stock,  and  there  was  nothing  in  the  transaction  between  the  broker 
and  himself  to  awaken  suspicion  as  to  its  legality  or  propriety. 
Some  days  afterward,  on  the  29th  of  the  same  month,  at  an  election 
of  directors,  he  represented  and  voted  on  the  stock  purchased. 

It  appears,  however,  that  while  the  shares  stood  on  the  ofiidal 
stock  register  in  the  name  of  Britton  as  trustee,  without  stating 
for  whom  he  was  trustee,  the  transaction  was  entered  on  the  stock 
ledger  iij  an  account  with  him  as  "trustee  of  the  bank."  And  by 
his  directions  the  bookkeeper  credited  his  individual  account  with 
the  amount  of  the  check  given  for  the  shares,  and  charged  the 
same  amount  to  the  "  sundry  stock  account."  In  other  words,  the 
entries  on  the  books  —  other  than  the  official  stock  register  — 
showed  that  the  stock  was  purchased  by  Britton  for  the  benefit  of 
the  bank  and  paid  for  with  its  funds.  But  neither  Laflin  nor  the 
broker  had  any  notice  of  the  manner  in  which  the  transfer  was 
made,  or  of  the  entries  on  the  books  of  the  bank,  or  that  the  pur- 
chase had  been  made  with  its  funds.  The  bookkeeper,  Geralt,  who 
made  the  transfers  and  the  entries,  had,  however,  actual  knowledge 
of  the  facts. 
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The  present  suit  is  brought  by  the  receiver  of  the  bank  to  set 
aside  the  purchase  of  the  eighty-five  shares,  to  compel  Laflin  to 
repay  the  money  received  and  Britton  to  retransfer  to  him  the 
shares  on  the  books  of  the  bank,  and  to  have  him  declared  to  be 
still  a  stockholder  in  respect  of  those  shares. 

The  statute  declares  that  the  capital  stock  of  every  national 
banking  association  shall  be  divided  into  shares  of  one  hundred 
dollars  each,  and  be  transferable  on  its  books  in  such  manner  as 
may  be  prescribed  by  its  by-laws  or  articles,  and  that  every  person 
becoming  a  stockholder,  by  such  transfer,  shall,  in  proportion  to 
his  shares,  succeed  to  all  the  rights  and  liabilities  of  the  prior 
holder.  There  was  no  by-law  of  the  association  here  regulating 
transfers  of  its  shares,  but  each  certificate  of  stock  contained  this 
provision :  "  Transferable  only  on  the  books  of  the  said  bank,  ia 
person  or  by  attorney,  on  the  return  of  this  certificate,  and  in  con- 
formity with  the  provisions  of  the  laws  of  Congress  and  the  by-laws 
which  may  be  in  force  at  the  time  of  such  transfer." 

The  statute  also  declares  that  no  association  shall  be  the  pur- 
chaser of  any  shares  of  its  own  capital  stock,  unless  the  purchase 
be  necessary  to  prevent  a  loss  upon  a  debt  previously  contracted. 
The  purchase  by  the  bank,  through  its  president,  in  the  present 
case,  was  not  made  to  prevent  such  a  loss.  Laflin  was  not  indebted 
to  the  bank  at  the  time  he  sold  his  shares.  The  receiver,  therefore, 
starting  with  the  conceded  fact  that  the  purchase  by  the  bank  was 
prohibited,  and  therefore  illegal  on  its  part,  seeks  to  charge  Laflin 
with  the  consequences  of  such  illegality,  as  though  he  had  dealt 
directly  with  the  bank,  or  had  known  at  the  time  that  the  purchase 
was  made  for  it.  He  assumes  such  knowledge  by  Laflin  because 
the  party  with  whose  name  the  blank  power  of  attorney  was  fijled, 
to  make  the  transfer  of  the  certificate  of  stock,  was  cognizant  of 
the  facts.  His  argument  is  substantially  this :  The  transfer  of  the 
stock  is  not  complete  until  made  on  the  books  of  the  bank,  and  the 
attorney  who  made  it  knew  that  the  purchase  was  by  the  bank  and 
with  its  funds,  and  his  knowledge  was  the  knowledge  of  Laflin. 

The  general  doctrine  that  the  principal  in  a  transaction  is  charge- 
able with  notice  of  matters  aflfecting  its  validity,  coming  to  the 
knowledge  of  his  agent  pending  the  proceediftg,  is  not  questioned. 
Had  Geralt,  the  bookkeeper,  been  appointed  by  Laflin  to  make  the 
sale,  and  had  he  in  negotiating  it  learned  the  facts  as  to  the  pur- 
chase and  use  of  the  funds  of  the  bank,  there  would  be  ground  to 
invoke  the  application  of  the  doctrine.  But  such  was  not  the  posi- 
tion of  Geralt  to  Laflin.  The  sale  was  consummated,  so  far  as 
Laflin  was  concerned,  when  he  delivered  the  certificate,  with  the 
S6 
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power  to  transfer  it,  to  the  broker.    The  latter  did  not  mention  the 
name  of  the  principal  for  whom  he  was  acting.     He  declined  to 
give  it     Laflin  had  a  right,  therefore,  to  treat  him  as  the  principal, 
and  if  he  was  competent  to  make  the  purchase  the  sale  was  valid. 
Shares  in  the  capital  stock  of  associations,  under  the  national  bank- 
ing law,  are  salable  and  transferable  at  the  will  of  the  owner.  They 
are,  in  that  respect,  like  other  personal  property.    The  statute  recog- 
nizes this  transferability,  although  it  authorizes  every  association 
to  prescribe  the  manner  of  their  transfer.     Its  powers  in  that  re- 
spect, however,  can  only  go  to  the  extent  of  prescribing  conditions 
essential  to  the  protection  of  the  association   against   fraudulent 
transfers,  or  such  as  may  be  designed  to  evade  the  just  responsi- 
bility of  the  stockholder.    It  is  to  be  exercised  reasonably.    Under 
the  pretense  of  prescribing  the  manner  of  the  transfer,  the  associa- 
tion cannot  clog  the  transfer  with  useless  restrictions,  or  make  it 
dependent  upon  the  consent  of  the  directors  or  other  stockholders. 
It  is  not  necessary,  however,  to  consider  what  restrictions  would  be 
within  its  power,  for  it  had  imposed  none.    As  between  Laflin  and 
the  broker,  the  transaction  was  consummated  when  the  certificate 
was  delivered  to  the  latter,  with  the  blank  power  of  attorney  in- 
dorsed, and  the  money  was  received  from  him.    As  between  them, 
the  title  to  the  shares  then  passed ;  whether  that  be  deemed  a  legal 
or  equitable  one  matters  not ;  the  right  to  the  shares  then  vesed  in 
the  purchaser.     The  entry  of  the  transaction  on  the  books  of  the 
bank,  where  stock  is  sold,  is  required,  not  for  the  translation  of  the 
title,  but  for  the  protection  of  the  parties  and  others  dealing  with 
the  bank,  and  to  enable  it  to  know  who  are  its  stockholders,  entitle.! 
to  vote  at  their  meetings  and  receive  dividends  when  declared.    It 
is  necessary  to  protect  the  seller  against  subsequent  liability  as  r 
stockholder,  and  perhaps  also  to  protect  the  purchaser  against  pro- 
ceedings of  the  seller's  creditors.    Purchasers  and  creditors,  in  the 
absence  of  other  knowledge,  are  only  bound  to  look  to  the  book? 
of  registry  of  the  bank.     But  as  between  the  parties  to  a  sale,  it  i^ 
enough  that  the  certificate  is  delivered  with  authority  to  the  pur- 
chaser, or  any  one  he  may  name,  to  transfer  it  on  the  books  of  the 
company,  and  the  price  is  paid.     If  a  subsequent  transfer  of  the 
certificate  be  refused  by  the  bank,  it  can  be  compelled  at  the  ir 
stance  of  either  of  them.    Bank  v.  Lanier,  ii  Wall.  369;  Webster 
V.  Upton,  91  U.  S.  65;  Bank  of  Utica  v.  Smalley,  2  Cow.  (N.  Y.) 
770;  Gilbert  v.  Manchester  Iron  Co.,  11  Wend.  (N.  Y.)  627:  Com- 
mercial Bank  of  Buffalo  v.  Kortright,  22  id.  348;  Sargeant  v.  Frank- 
lin  Insurance  Co.,  8  Pick.  (Mass.)  90. 
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The  transferability  of  shares  in  the  national  banks  is  not  gov- 
erned by  different  rules  from  those  which  are  ordinarily  applied 
to  the  transfer  of  shares  in  other  corporate  bodies.  The  power  of 
attorney  indorsed  on  the  certificate  is  usually  written  or  printed, 
with  a  space  in  blank  for  the  name  of  the  attorney  to  be  inserted, 
for  the  accommodation  of  the  purchaser.  The  subsequent  filling 
up  of  the  blank  by  him  with  another  name,  instead  of  his  own,  as 
it  may  suit  his  convenience,  does  not  so  connect  the  vendor  with 
the  party  named  as  to  charge  him  with  the  latter's  knowledge  and 
thus  affect  the  previous  transaction.  A  different  doctrine  would  put 
a  speedy  end  to  the  signing  of  powers  of  attorney  in  blank.  And 
instruments  of  that  kind  are  of  great  convenience  in  the  sale  of 
shares  of  incorporated  companies,  and  are  in  constant  use.  The 
name  with  which  the  blank  may  be  subsequently  filled  up  by  the 
purchaser  is  not,  in  practice,  regarded  as  affecting  the  previous 
sale  in  any  respect,  but  as  a  matter  which  concerns  only  the  pur- 
chaser. It  would  be  a  source  of  disturbance  in  business  if  any 
other  result  were  attached  by  the  law  to  the  proceeding. 

The  further  position  of  the  receiver,  that  the  assets  of  the  bank 
constituted  a  trust  fund  for  the  benefit  of  its  creditors,  and  where 
wrongfully  diverted,  can  be  followed  in  whosesoever  hands  they 
can  be  traced,  may,  as  the  statement  of  a  general  doctrine,  be  ad- 
mitted. But  it  has  no  application  to  the  case  at  bar.  Here  no 
assets  of  the  bank  were  received  by  Laflin.  What  he  received  came 
from  the  broker,  the  only  person  with  whom  he  dealt  or  whom  he 
knew  as  principal  in  the  negotiation.  The  circumstance  that  the 
purchase  was  actually  in  the  interest  of  the  bank  —  though  of  that 
fact  the  broker  was  ignorant  —  cannot  affect  the  latter's  character 
as  principal,  so  far  as  Latflin  was  concerned,  which  he  bore  in  the 
negotiation. 

The  whole  transaction  on  the  part  of  Laflin  was  free  from  any 
imputation  of  fraud.  He  sold  his  shares  to  a  person  competent  to 
purchase  and  hold  them,  and  received  the  stipulated  price.  It  would 
be  a  perversion  of  justice  and  of  the  ordinary  rules  governing  men 
in  commercial  transactions  to  hold  the  sale,  under  such  circum- 
stances, vitiated  by  the  relations  of  the  purchaser  to  others,  of 
which  the  seller  had  no  knowledge,  or  any  grounds  to  entertain 
suspicion.  The  validity  of  the  sale  of  stock  cannot  be  made  to 
depend  upon  the  accident  of  the  immediate  purchaser,  or  of  the 
party  to  whom  he  may  transfer  the  certificate,  in  filling  up  the 
blank  in  the  power  of  attorney  with  the  name  of  a  person,  to  make 
the  formal  transfer,  who  is  acquainted  with  the  secret  interests  of 
others  in  the  shares  purchased.    The  validity  of  a  sale  and  its  com- 
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pleteness  must  be  determined  by  the  relation  which  the  contracting 
parties  at  the  time  openly  bear  to  each  other. 

Of  course  the  whole  case  here  would  be  changed  if  the  sale  by 
Laflin  had  not  been  made  in  good  faith,  but  was  made  merely  i 
evade  his  just  responsibility  as  a  stockholder,  or  to  work  a  fraud 
upon  other  stockholders  or  creditors  of  the  bank. 

Decree  affirmed. 


William   H.   Robinson,  Respondent,  v.  The  National  Bank 

OF  New  Berne,  Appellant. 

95  Kcw  York  Reports  637  (1884). 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  Fourth  Judicial  Department,  entered  upon  an  order 
made  April  14,  1883,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff, entered  upon  the  report  of  a  referee. 

This  action  was  brought  against  defendant,  a  corporation  or- 
ganized under  the  National  Banking  Act,  to  recover  certain  divi- 
dends alleged  to  have  been  declared  and  unpaid  upon  sixty-one 
shares  of  its  stock  owned  by  plaintiff. 

Plaintiff  claimed  as  assignee  of  said  stock. 

The  National  Banking  Act  provides  (U.  S.  R.  S.,  §  5193)  that 
the  capital  stock  of  a  corporation  organized  under  it  shall  be 
"  transferable  on  the  books  of  the  association  in  such  manner  as 
may  be  prescribed  in  the  by-laws  or  articles  of  association." 

Defendant's  by-laws  contain  this  provision :  "  The  stock  of  this 
bank  shall  be  assignable  only  on  the  books  of  this  bank  subject  to 
the  restrictions  and  provisions  of  the  act,  and  a  transfer  book  shall 
be  kept  in  which  all  assignments  and  transfers  of  stock  shall  be 
made." 

The  further  material  facts  are  stated  in  the  opinion. 

Finch,  J.  The  question  here  respects  the  plaintiff's  rii2fht  to  re- 
cover dividends  declared  upon  sixty-one  shares  of  the  capital  stock 
of  the  Bank  of  New  Berne.  These  shares  became  the  property  of 
one  Satterlee,  who  owned  fifty  of  them  in  January,  1867,  and  the 
remaining  eleven  in  May,  1869,  all  of  which  stood  in  his  name 
upon  the  stock  ledger  of  the  bank,  whose  certificates  he  held  as 
owner.  Previous  to  July,  1869,  Satterlee  for  a  good  and  valuable 
consideration,  by  an  instrument  in  writing,  sold  and  assigned  the>e 
shares  to  Anthony  S.  Hope  and  transferred  to  him  the  certificates. 
At  the  date  last  named,  Hope  sent  to  the  defendant  corporation 
such  stock  certificates  and  their  assignment  to  him,  and  demanded 
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a  transfer  upon  the  books  of  the  bank.  The  defendant  refused  and 
sent  back  to  Hope  the  assignments  and  certificates. 

We  stop  at  this  point  to  determine  the  legal  rights  of  the  parties 
as  established  by  what  had  occurred.  Hope  had  become  the 
owner  of  the  stock  as  against  Satterlee  and  as  against  the  bank. 
By  the  assignment  and  transfer  of  the  certificates  he  had  obtained 
the  entire  legal  and  equitable  title.  McNeil  v.  The  Tenth  Nat. 
Bk.,  46,  N.  Y.  331 ;  7  Am.  Rep.  341.  Of  this  fact  the  bank  had 
notice,  and  it  became  its  duty  to  make  the  transfer  requested  on 
the  books.  Its  refusal  was  a  wrong  from  which  no  right  could 
spring.  Thereafter  the  bank  was  bound  to  recognize  Hope's  title 
exactly  as  if  it  had  done  its  duty  and  made  the  transfer  on  its 
books.  The  requirement  of  a  registry,  existing  only  for  its  own 
protection  and  convenience,  must  be  deemed  waived  and  non- 
essential when  it  wrongfully  refuses  to  obey  its  own  rule.  Isham  v. 
Buckingham,  49  N.  Y.  220;  Billings  v.  Robinson,  94  id.  415.  In 
Johnson  v.  Laflin,  17  Alb.  L.  J.  146,  the  United  States  Circuit 
Court  said  of  a  sale  by  transfer  of  the  certificates,"  that  the  trans- 
action between  Laflin  and  Britton  was  complete  without  registra- 
tion of  the  transfer,  and  that  it  is  equally  complete  as  to  the  bank 
unless  the  bank  has  some  valid  reason  for  refusing  to  register  the 
transfer."  And  such  must  necessarily  be  the  rule  unless  the  arbi- 
trary consent  or  refusal  of  the  bank  is  to  determine  the  validity  of 
a  sale  which  it  merely  requires  to  be  registered.  As  easily  might 
it  be  said  that  the  consent  of  a  county  clerk  or  register  was  essen- 
tial to  the  operative  force  of  an  executed  deed. 

While  Hope  was  thus  absolute  owner  as  against  the  bank,  the 
latter  sued  Satterlee,  and  upon  an  attachment  seized  and  sold 
Hope's  stock,  the  Bank  of  Raleigh  becoming  the  purchaser.  It  is 
not  easy  to  see  how  that  bank  can  be  deemed  a  bona  Me  purchaser, 
or  acquired  any  right  in  the  property  of  Hope  by  an  attachment 
against  Satterlee;  but  assuming  the  possibility  of  such  a  result  as 
flowing  from  the  condition  of  the  registry  (Fisher  v.  Essex  Bk,, 
5  Gray,  380),  yet  it  seems  to  us  wholly  immaterial  what  rights  the 
Bank  of  Raleigh  acquired,  either  as  against  the  Bank  of  New  Berne 
or  as  against  Hope.  No  such  question  is  here.  What  occurred 
vested  in  Hope,  as  between  him  and  the  defendant,  the  entire  legal 
and  equitable  title  in  the  shares  as  perfectly  as  if  the  transfer  de- 
manded had  been  made.  The  defendant  corporation  cannot  set  up 
its  own  wrongful  act  to  defeat  the  title  which  passed.  After  as 
well  as  before  the  sale  to  the  Bank  of  Raleigh,  Hope  remained  the 
owner,  as  between  him  and  the  Bank  of  New  Berne,  and  entitled 
to  have  and  receive  the  dividends  declared  upon  sixty-one  shares, 
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and  what  the  bank  did,  or  what  obligations  it  incurred  to  the  Bank 
of  Raleigh,  in  no  respect  ahered  its  duty  and  liability  to  Hope. 

The  latter,  thus  remaining  the  owner  of  the  stock  as  against  the 
defendant,  transferred  it  by  delivery  and  assignment  of  the  cer- 
tificates   to   the   present   plaintiff.     While   Hope   remained   owner 
dividends  amounting  to  $3,599  on  sixty-one  shares  were  declared, 
and   while   plaintiff   was   owner    further   dividends  amounting  to 
$915  have  accrued,  and  for  this  last  amount  the  plaintiff  has  re- 
covered judgment.     A   further  question  is  raised  over  the  suffi- 
ciency of  plaintiff's  demand  which  appears  to  have  been  for  divi- 
dends amounting  to  $6,680,  and  so  very  much  too  large.    The  ref- 
eree found  upon  the  facts  that  no  demand  was  necessary,  and  the 
General  Term  affirmed  the  conclusion.     The  point  insisted  upon 
is  that  the  plaintiff  was  bound  to  demand  a  transfer  to  himself  on 
the  books  of  the  bank,  and  which  should  be  accompanied  by  notice 
of  the  transfer  of  the  certificates  to  him.    Why,  when  the  bank  had 
refused  to  transfer  the  stock  of  Hope  upon  its  books  when  de- 
manded it,  his  assignee  should  be  compelled  to  repeat  the  same 
process  in  the  face  of  that  refusal,  we  are  unable  to  see.     Hope 
would  not  have  been  bound  to  try  again,  but  could  have  sued  with- 
out a  new  request  and  all  his  rights  passed  to  his  transferee.    So 
that  the  questioii  comes  back  to  the  necessity  of  a  demand.    The 
case  principally  relied  on  by  the  appellant  is  Southwick  v.  First 
Nat.  Bk.,  84  N.  Y.  432.    The  case  is  not  at  all  pertinent.    There 
the  defendant  had   "  lawfully  and  innocently  received   the  draft 
and  the  money  paid  thereon."     He  was  not  and  could  not  be  put 
in  the  wrong  until  he  had  refused  restoration.     The  distinction 
was  drawn  in  Sharkey  v.  MatisHeld,  90  N.  Y.  329;  43  Am.  Rep. 
161,  and  the  necessity  of  a  demand  denied  where  the  receipt  of  the 
money  was  a  conscious  wrong.    The  party  already  in  the  wrong 
would  only  become  more  so  by  a  refusal.    Here  the  defendant  had 
explicitly  disavowed  any  obligation  to  Hope  and  denied  his  owner- 
ship, and  caused  the  stock  to  be  sold  as  the  property  of  Satterlee. 
What  had  occurred  was  a  distinct  denial  of  Hope's  right  to  the 
stock  or  any  of  the  dividends.     After  such  a  denial  it  was  not 
needed  that  Hope  should  make  a  demand  to  put  the  defendant  in 
the  wrong,  for  it  already  stood,  deliberately  and  defiantly,  in  that 
attitude.     Its  action  was  equivalent  to  a  refusal  to  pay  any  one 
except   its   own    chosen  transferee,   whose  right   alone   it  recog- 
nized.    Hope  himself  and  his  assignee  were  not  bound  to  make  a 
demand.     The  refusal  was  already  complete  by  the   defendant's 
own  action.    It  was  of  no  concern  to  whom  Hope  assigned,  for  the 
denial  of  his  right  was  a  denial  as  to  those  succeeding  to  that 
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right.  The  defendant's  complaint  comes  to  no  more  than  this: 
that  having  once  refused  it  ought  to  have  a  new  opportunity  to  re- 
pent, solely  because  the  right  of  action  had  passed  to  a  new  owner. 
Our  conclusion  does  not  stand  upon  any  fancied  inability  of  the 
bank  to  pay  these  dividends,  or  even  to  deliver  sixty-one  shares 
of  stock,  but  upon  the  action  of  the  defendant  in  totally  repudi- 
ating the  whole  of  Hope's  rights. 

It  is  further  argued  that  plaintiff's  remedy  was  an  action  in 
equfty  to  compel  a  transfer  on  the  books,  or  an  action  against  the 
bank  for  its  wrong  and  to  recover  the  damages  suffered.  That 
such  remedies  exist  does  not  alter  plaintiff's  right  to  pursue  that 
which  he  has  chosen.  Each  of  those  remedies  would  inevitably 
stand  upon  Hope's  ownership.  To  compel  the  bank  to  register  is 
to  concede  the  validity  of  the  transfer  and  found  a  right  upon  it, 
and  damages  could  only  be  awarded  to  the  extent  of  the  stock  and 
dividends  on  the  same  theory.  And  if,  as  we  have  said,  Hope  be- 
came the  absolute  owner  as  between  himself  and  the  bank,  he  must 
be  awarded  the  right  of  an  owner,  whatever  other  remedies  exist. 
The  condition  the  defendant  may  find  itself  in  we  need  not  con- 
sider.   There  are  always  consequences  of  a  wrong  to  a  wrong-doer. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur.    Judgment  affirmed.  ^ 


John  R.  Joslyn  v,  St.  Paul  Distilling  Company,  Impleaded, 

Etc. 

44  Minnesota  Reports  183  (1890). 

Appeal  by  the  defendant  corporation  (impleaded  with  George 
W.  Hicks  and  Lizzie  M.  Hicks,  his  wife,  who  appeared  and 
answered)  from  a  judgment  of  the  District  Court  for  Ramsey 
county,  where  the  action  was  tried  by  Otis,  J. 

Collins,  J.  At  the  commencement  of  this  action  one  of  the 
defendants,  Lizzie  M.  Hicks,  appeared  on  the  books  of  the  defend- 
ant corporation  to  be  the  owner  of  shares  of  its  corporate  stock  of 
the  par  value  of  $30,000.  There  had  previously  been  issued  to  her, 
and  in  her  name,  a  certificate  representing  and  evidencing  these 
shares,  in  which  was  t"he  usual  clause  and  recital  that  the  stock 
was  "  transferable  only  on  the  books  of  the  company,  on  the  in- 
dorsement and  surrender  of  this  certificate."  The  object  of  this 
action  was  to  compel  the  defendant  corporation  to  cancel  the  cer- 
tificate to  the  extent  of  $15,000,  and  to  issue  its  certificate  to  plain- 
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tiff  for  that  amount  of  its  corporate  stock,  upon  the  ground  that  to 
that  extent  the  certificate  had  been  fraudulently  obtained  by  Lizzie 
M.  Hicks,  and  that  plaintiff  was  the  real  o>vner  of  the  stock.  The 
trial  court  had  jurisdiction  of  the  parties  defendant,  but  did  n-t 
obtain  possession  of  the  stock  certificate  issued  to  Mrs.  Hicks.  By 
its  decree  the  full  relief  demanded  in  the  complaint  was  awardcc 
by  the  court. 

The  character  and  qualities  of  stock  certificates  are  the  only 
questions  involved  here.  \i  they  are  to  be  treated  as  if  they  were 
the  shares  themselves,  and,  when  properly  transferred,  as  passing 
to  the  assignee  all  the  equitable  rights  of  the  holder,  and  the  legal 
right  to  be  admitted  as  a  shareholder  on  the  books  of  the  associa- 
tion, it  must  follow  that,  upon  a  regular  assignment  and  deliver)' 
of  the  certificates,  there  has  been  transferred  to  the  purchaser  the 
full  legal  and  equitable  ownership  of  the  shareholder's  contract, 
with  all  the  indicia  of  such  ownership.  While  there  has  been  some 
difference  of  opinion  upon  this,  the  weight  of  authority  is,  un- 
doubtedly, that  where  a  corporation  having  authority  to  issue  a 
stock  certificate  does  issue  such  a  certificate,  wherein  it  is  affirmed,* 
as  in  the  case  at  bar,  that  a  designated  person  is  entitled  to  a  certain 
number  of  shares  of  stock,  transferable  only  on  the  books  of  the 
association,  on  the  indorsement  and  surrender  of  the  certificate 
itself,  it  thereby  holds  out  to  persons  who  may  deal  in  good  faith 
with  the  person  named  in  the  certificate  that  he  is  the  owner,  and 
has  capacity  to  transfer  the  shares.  There  is  in  the  certificate, 
which  evidences  and  represents  the  shares,  the  assurance  of  the 
corporation  to  the  commercial  world  that  no  prior  right  to  the 
stock  can  be  obtained  unaccompanied  by  possession  of  the  certifi- 
cate, and  that  the  shares  shall  not  be  transferred  upon  the  books 
of  the  corporation  unless  the  certificate  is  first  surrendered.  As 
was  said  in  Bank  v.  Lanier,  ii  Wall.  369,  377,  when  speaking  of 
stock  certificates  in  which  the  same  assurance  was  found :  "  No 
setter  form  could  be  adopted  to  assure  the  purchaser  that  he  can 
buy  with  safety.  He  is  told,  under  the  seal  of  the  corporation, 
that  the  shareholder  is  entitled  to  so  much  stock,  which  can  be 
transferred  on  the  books  of  the  corporation  *  *  *  when  the 
certificates  are  surrendered,  but  not  otherwise.  This,  is  a  notifica- 
tion to  all  persons  interested  to  know  that  whoever  in  good  faith 
buys  the  stock,  and  produces  to  the  corporation  the  certificates 
regularly  assigned,  with  power  to  transfer,  is  entitled  to  have  the 
stock  transferred  to  him.  And  the  notification  goes  further,  for  it 
assures  the  holder  that  the  corporation  will  not  transfer  the  stock 
to  any  one  not  in  possession  of  the  certificates."    These  conclusions 
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have  not  been  adopted  by  the  courts  on  any  view  of  the  negotiability 
of  stock  certificates,  but  on  general  principles  appertaining  to  the 
doctrine  of  estoppel.  A  representation  which  has  tended  to  enhance 
the  value  of  the  stock,  has  been  made  with  a  view  or  expectation 
that  it  would  be  acted  upon  by  another;  it  has  or  may  have  been 
so  acted  upon ;  and  a  person  who  has  relied  upon  the  representation 
will  be  injured  or  damaged  if  it  be  withdrawn. 

The  certificate  itself  must  be  regarded  as  a  continuing  affirma- 
tion of  the  ownership  by  the  person  to  whom  it  has  been  issued, 
and  of  his  power  over  and  right  to  sell  the  stock,  until  this  power 
and  right  has  lawfully  terminated.  It  is  clear  that  at  any  time,  at 
least  prior  to  the  commencement  of  this  action,  a  purchaser  of  the 
certificate  in  good  faith  from  Mrs.  Hicks  or  her  assigns  would 
have  had  the  right  to  rely  on  the  certificate  securing  to  him  the 
shares  of  stock  it  represented  and  evidenced.  Bank  v.  Lanier, 
supra;  Holbrook  v.  Nezv  Jersey  Zinc  Co.,  57  N.  Y.  616;  Factors , 
etc,  Ins.  Co.  v.  Marine  Dry  Dock,  etc.,  Co.,  31  La.  Ann.  149; 
Bridgeport  Bank  v.  New  York  &  Nezv  Haven  R.  Co.,  30  Conn. 
231.  See,  also,  as  bearing  upon  the  question.  National  Bank  of 
New  London  v.  Lake  Shore,  etc.,  Ry.  Co.,  21  Ohio  St.  221 ;  Cleve- 
land &  Mahoning  R.  Co.  v.  Robbins,  35  Ohio  St.  483;  Eby  v. 
Guest,  94  Pa.  St.  160;  Broadzvay  Bank  v.  McElr'ath,  13  N.  J.  Eq. 
24;  Strange  v.  Houston  &  Texas  Central  Co.,  53  Tex.  162;  Gal- 
veston City  Co.  v.  Sibley,  56  Tex.  269;  Cherry  v.  Frost,  7  Lea,  i ; 
Van  Norman  v.  Circuit  Judge,  45  Mich.  204;  7  N.  W.  Rep.  796; 
Lowry  v.  Bank,  Taney's  Dec.  310;  Continental  Nat.  Bank  v. 
Eliot  Nat.  Bank,  7  Fed.  Rep.  3159.  As  a  good-faith  purchaser,  he 
would  be  fully  protected ;  and  a  decree  in  these  proceedings  against 
the  corporation  of  the  nature  of  that  now  under  consideration 
would  be  of  no  avail  should  such  a  purchaser  hereafter  demand 
recognition  as  a  stockholder.  While  the  doctrine  adopted  in  the 
cases  cited  commends  itself  to  us  as  sound  in  every  way,  it  may 
also  be  said  to  be  obvious  that  the  interests  of  the  defendant  com- 
pany, a  domestic  corporation,  should  not  be  hazarded  by  the  adop- 
tion in  this  state  of  a  rule  of  law  contrary  to  that  of  the  Federal 
courts  upon  the  same  subject,  by  compelling  it  to  issue  a  new 
certificate  to  plaintiff  while  the  other  may  have  passed  into  the 
hands  of  a  nonresident,  good-faith  purchaser,  who  may  in  time 
assert  his  rights.  The  result  of  such  a  holding  would  be  to  place 
our  own  citizens  at  a  disadvantage. 

Attention  has  been  called  by  the  respondent  to  section  114 
(formerly  section  49),  c.  34,  Gen.  St.  1878,  whereby  it  is  enacted 
that    corporate    stock    shall    be    deemed    personal    property,    and 
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be  transferable  only  on  the  books  of  the  association,  in  a  form 
to  be  prescribed  by  the  directors.  Based  on  this  statute,  the 
claim  is  made  that  the  decree  herein  will  protect  defendant  cor- 
poration against  any  holder  of  the  stock  of  whose  rights  it  had 
no  notice  at  the  time  of  the  rendition  of  the  decree.  In  Baldwin 
V.  CanAeld,  26  Minn.  43;  i  N.  W.  Rep.  261,  it  was  held  that  this 
section  was  intended  solely  for  the  protection  and  benefit  of  the 
corporation;  that,  except  as  against  the  corporation,  the  owner 
and  holder  of  shares  of  stock  might  transfer  the  same  as  any 
other  personalty  of  which  he  was  the  owner;  and  that  a  share- 
holder was  not  thereby  incapacitated  from  transferring  his  stock 
without  an  entry  on  the  books.  In  this  case  the  stock  certifi- 
cates had  been  pledged  as  collateral  security,  and  the  rights  of  the 
pledgees  were  adjudged  paramount  to  those  of  another,  who  had 
become  an  equitable  owner  of  the  stock,  while  the  certificates 
were  in  the  possession  of  the  pledgees.  In  Nicollet  Nat,  Bank 
V.  City  Bank,  38  Minn.  85;  35  N.  W.  Rep.  577,  it  was  declared 
that  an  assignment  and  delivery  of  stock  certificates  without  a 
transfer  upon  the  books  of  the  corporation  invested  the  assignee 
with  an  equitable  title,  which  would  be  protected  as  against  all 
parties  not  showing  a  superior  right.  Both  of  these  cases  are  in 
line  with  the  conclusion  herein  announced. 

Finally,  respondent  contends  that  in  any  event  the  judgment 
below  will  protect  the  defendant  corporation,  should  it  obey  the 
mandate  and  issue  a  certificate  to  plaintiff  as  commanded.  Such 
a  position  cannot  be  maintained,  for  it  is  obvious  that  in  the  trial 
of  this  case  the  rights  of  only  those  who  were  before  the  court 
could  be  passed  upon.  In  an  action  against  these  defendants  the 
court  could  not  determine  the  rights  and  interests  of  another  per- 
son, who  may  have  become  the  bona  fide  owner  and  holder  of  the 
certificate  issued  to  Mrs.  Hicks.    The  decree  below  was  erroneous. 

Judgment  reversed. 


West  Nashville  Planing  Mill  Co.  v,  Nashville  Savings  Bank. 

86  Tennessee  Reports  252  (1888). 
Appeal  from  the  Chancery  Court  of  Davidson  County.    Mer- 

RITT,  Ch. 

LuRTON,  J.  The  complainant,  a  manufacturing  corporation 
created  under  the  provisions  of  the  General  Incorporation  Act  of 
1875,  sues  the  defendant  upon  a  stock  call  duly  made  for  twenty- 
five  per  cent,  of  subscription  price  upon  forty-five  shares  of  stock 
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now  standing  upon  the  stock  books  of  complainant  in  the  name  of 
Julius  Sax,  president.  This  stock  was  originally  subscribed  by 
one  J.  B.  Tucker,  who  paid  one-half  of  the  subscription  price,  but 
to  whom  was  issued  stock  certificates,  one  of  which  was  in  the 
following  words : 


it 
it 


Shares  $100  each. 
West  Nashville  Planing  Mill  and  Lumber  Company,  Nashville, 

Tenn. : 
"  This  is  to  certify  that  J.  B.  Tucker  is  entitled  to  thirty-five 
shares,  of  one  hundred  dollars  each,  in  the  capital  stock  of  the 
West  Nashville  Mill  and  Lumber  Company  of  Nashville,  subject 
to  all  the  conditions  and  stipulations  contained  in  their  articles  of 
incorporation;  transferable  by  him  or  his  attorney  only  on  sur- 
render of  this  certificate. 

"  In  testimony  whereof,  the  president  and  secretary  of  said  com- 
pany have  hereunto  subscribed  their  names. 

"  R.  F.  WooDARD,  President. 
"  T.  O.  Treanor,  Secretary/* 


The  defendant  bank,  without  notice  that  the  stock  was  not  in 
fact  paid  up,  and  in  good  faith,  made  a  loan  to  Tucker,  and  took 
his  stock  certificates  as  collateral  security,  with  usual  power  of 
attorney  to  transfer  same.  Subsequently  the  bank  surrendered 
original  certificates,  and  caused  new  certificates  to  issue  to  itself, 
identical  in  form  with  the  original.  Under  these  facts  defendant 
must  be  treated  as  if  an  innocent  purchaser  for  value,  without 
actual  notice  of  the  fact  that  the  stock  was  subject  to  future  calls 
for  unpaid  balance  of  subscription  price.  A  number  of  defenses 
to  this  suit  have  been  very  ably  and  earnestly  pressed  by  the 
solicitor  for  the  bank,  but  in  the  view  we  take  of  the  case  we 
need  only  determine  one  of  them.  The  general  rule  concerning 
the  effect  of  the  transfer  of  shares  in  a  corporation  is  that  such 
transfer  operates  as  a  novation  of  the  contract  of  membership. 
The  transferrer  ceases  to  be  a  shareholder,  and  the  transferee  be- 
comes one.  The  first  is  ordinarily  relieved  from  all  further  lia- 
bility to  contribute  capital,  and  loses  all  right  to  participate  in  the 
further  profit  of  the  management;  the  transferee  takes  the  place 
of  the  retiring  member,  and  by  implication  assumes  all  the  obliga- 
tions which  rested  upon  the  former  holder  as  a  member  of  the 
company,  and  ordinarily  becomes  liable  for  calls  to  the  same  ex- 
tent as  the  former  owner  before  the  transfer  was  made.  Assum- 
ing the  burdens,  he  becomes  likewise  entitled  to  all  the  benefits 
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attaching  to  ownership  of  the  shares.  In  the  absence  of  charter 
provisions  or  statutory  regulations,  this  general  rule  is  almost  uni- 
versally recognized.  Morawetz  on  Corporations,  sec.  159,  2d  ed., 
and  authorities  cited. 

It  is  clearly  settled  in  this  state.  Jackson  v.  Sligo,  i  Lea,  213; 
Moses  V.  Ocoee  Bank,  i  Lea,  398. 

Stockholders  become  such  in  several  ways  —  either  by  original 
subscription  or  by  assignment  of  prior  holders,  or  by  direct  pur- 
chase from  the  company.  It  is  not  at  all  essential  that  at  the  time 
there  is  an  original  subscription  there  shall  be  an  express  promise 
to  pay  the  subscription  price.  Oftener  than  otherwise  there  is 
none,  the  subscription  being  a  simple  agreement  to  take  so  many 
shares  of  stock.  By  necessary  implication  there  arises  from  such 
a  subscription  a  promise  to  pay  the  par  value  of  such  stock,  upon 
which  an  action  of  assumpsit  lies.  E.  T.  &  Va.  R,  R,  v.  Gam- 
mon, 5  Sneed,  570. 

The  Massachusetts  and  Maine  cases,  holding  an  express  prom- 
ise necessary,  are  exceptional,  and  are  based  chiefly  upon  the 
charter  remedy  of  a  sale  of  the  stock  being  regarded  as  exclusive 
in  the  absence  of  an  express  agreement  to  pay.  The  liability  of 
the  transferee  of  unpaid  stock  is  expressly  put  upon  the  same 
ground  of  an  agreement  by  implication  from  the  acceptance  of  a 
transfer  of  unpaid  stock,  thus  coming  into  privity  with  the  cor- 
poration, and  by  implication  rendering  himself  liable  to  action  by 
the  corporation  for  subsequent  calls  for  unpaid  balance  of  sub- 
scription price.  Morawetz  on  Corporations,  2d  ed.,  159;  Webster 
V.  Upton,  91  U.  S.  65. 

The  Pennsylvania  cases,  holding  that  the  transferee  is  not  liable 
without  express  agreement,  are  exceptional,  and  do  not  commend 
themselves  to  us  by  their  reasoning. 

The  General  Incorporation  Act  of  1875,  under  which  complain- 
ant holds  its  charter,  contains  nothing  which  affects  the  question 
of  the  ordinary  liability  of  a  transferee  to  the  corporation.  Section 
five  of  that  act  only  provides  for  the  continued  liability  of  the  trans- 
ferrer in  the  case  mentioned. 

As  we  have  seen,  the  rule  which  makes  a  transferee  liable  for 
unpaid  calls  is  based  upon  the  implied  agreement  arising  where 
one  takes  shares  subject  to  calls,  and  causes  them  to  be  transferred 
to  himself.  But  where  the  purchaser  of  such  shares  buys  them 
as  paid-up  shares,  and  without  notice  that  in  fact  they  are  not 
paid  up,  then  no  implication  arises  of  an  agreement  to  pay  anything 
to  the  corporation  for  such  shares.  In  such  case  there  are  no 
facts  from  which  to  imply  an  agreement.    The  representation  made 
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by  the  corporation,  either  upon  the  face  of  the  stock  certificate  or 
by  its  officers,  that  the  shares  are  paid  up,  will,  as  between  the  cor- 
poration and  such  transferee,  prevent  any  contract  by  implication. 
Alorawetz  on  Corporations,  §  161 ;  Cook  on  Stocks,  §§  50,  257, 
and  418. 

The  question  arising  upon  the  certificates  in  this  case  is  not  so 
easy  of  solution,  inasmuch  as  there  is  no  express  declaration  on 
the  face  of  it  that  the  shares  are  non-assessable  or  paid  up.  In 
such  a  case  the  question  is  a  perplexing  one  as  to  whether  the  pur- 
chaser of  such  shares  is  bound,  at  his  peril,  to  make  inquiry,  or 
whether  he  is  not  protected  by  the  want  of  notice/ 

This  certificate  is  in  the  usual  commercial  form  of  certificates 
issued  for  shares  fully  paid  up.  There  is  no  intimation  upon  its 
face  that  it  is  not  what  it  appears  to  be.  The  corporation,  in  put- 
ting such  shares  upon  the  market,  has  put  it  in  the  power  of  the 
subscriber  to  sell  the  same  to  persons  innocent  of  the  true  fact. 
Under  such  circumstances,  ought  the  corporation  to  be  suffered 
to  demand  from  an  innocent  transferee,  for  value,  the  balance  of 
the  subscription  price?  Certificates  of  stock  are  quasi  negotiable 
securities.  The  vast  number  of  such  shares  daily  sold  upon  the 
market  have  led  the  courts  to  aid  their  commercial  and  negotiable 
character  in  favor  of  purchasers  without  notice  of  secret  liens. 

Thus  an  assignment  of  a  certificate  of  stock  is  held  to  pass  the 
legal  title  to  such  shares  to  the  assignee,  even  without  transfer  upon 
stock  book  or  other  notice  to  the  corporation.  Comtek  v.  Richards, 
3  Lea,  I. 

Again,  this  court  held  that  if  the  pledgee  of  a  stock  certificate, 
with  blank  power  of  attorney,  subpledge  such  certificate  for  money 
loaned,  the  subpledgee,  if  ignorant  of  the  title  of  his  pledgor,  will 
hold  the  certificate  as  against  the  true  owner.  Cherry  v.  Frost, 
7  Lea,  I. 

In  view  of  the  important  character  assumed  by  shares  of  stock 
in  both  the  speculative  and  investment  markets,  and  in  view  of 
the  readiness  with  which  corporations  can  guard  themselves,  as  well 
as  purchasers  of  such  shares,  by  issuing  only  fully  paid  shares,  or 
by  expressing  upon  the  face  of  such  as  are  not  paid  up  the  fact 
that  they  are  subject  to  call  for  unpaid  subscription  price,  we  hold, 
in  the  interest  of  the  negotiability  of  such  shares  and  of  what  we 
deem  a  true  public  policy,  that  a  bona  fide  purchaser  of  a  certificate 
of  stock,  for  value,  and  without  notice,  either  from  the  face  of 
the  certificate  or  otherwise,  that  the  subscription  price  has  not  been 
paid,  will  be  protected  as  between  himself  and  the  corporation  neg- 
ligently issuing  such  shares.    This  rule  we  regard  as  most  in  accord 
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with  the  usages,  customs,  and  demands  of  commerce,  and  as  cal- 
culated to  prevent  the  assumption  of  unsuspected  liabilities  on  the 
one  hand,  and  the  illegitimate  use  of  unpaid  shares  of  stock  on  the 
other.     Cook  on  Stocks,  §§  50  and  257. 

The  rule  is  in  analogy  with  the  principles  governing  contracts, 
as  there  can  be  no  implied  contract  to  pay  unpaid  calls  where  the 
purchaser  buys  what  he  is  entitled  to  believe  are  paid-up  shares. 

The  decree  of  the  Chancellor  is  affirmed. 


Liens  Upon  Stock. 

National  Bank  v.  Watsontown  Bank. 

JOS  United  States  Reports  217  (1881). 

Appf-.\l  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Matthews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  filed  by  the  Cecil  National  Bank,  of  Port 
Deposit,  Maryland,  and  Jacob  Tome,  the  appellants,  to  compel  the 
Watsontown  Bank,  a  corporation  of  Pennsylvania,  to  issue  a  cer- 
tificate for  two  hundred  shares  of  its  capital  stock  to  the  said 
Cecil  National  Bank,  to  which  the  latter  claims  to  be  entitled. 

These  shares  of  stock  belonged  to  Powell  &  Co.,  a  partnership 
doing  business  at  Williamsport,  Pa.,  as  private  bankers,  the  cer- 
tificate whereof,  then  held  by  them,  they  assigned  and  delivered 
to  Jacob  Tome,  president  of  the  Cecil  National  Bank,  as  collateral 
security  for  two  promissory  notes  of  $5,000  each,  of  which  they 
were  makers,  discounted  for  them  by  that  bank,  and  which  it  held 
at  their  maturity.  One  of  the  notes  was  dated  December  4,  1875, 
at  thirty  days,  the  other  December  20,  1875,  at  forty  days,  and 
each  contained  a  stipulation  authorizing  the  sale  of  the  stock  in 
case  of  default. 

These  notes  becoming  due  and  remaining  unpaid,  the  Cecil 
National  Bank,  on  January  31,  1876,  by  its  president,  J.  Tome, 
transmitted  the  certificate  of  stock,  in  a  letter  to  R.  B.  Claxton, 
cashier  of  the  Watsontown  Bank,  requesting  a  new  certificate  in 
his  name,  and  asking  what  the  stock  was  worth.  To  this  Claxton 
replied  to  Hopkins,  cashier  of  the  Cecil  Bank,  on  February  i. 
1876,  acknowledging  the  receipt  of  the  certificate,  stating  that  a 
new  board  of  directors  had  been  elected  the  day  before ;  that  they 
would  organize  on  February  7,  when  a  president  would  be  elected. 
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and  when,  as  he  added,  "  I  will  forward  your  stock  certificate. 
Mr.  Pardee,  our  present  president,  is  not  here,  and  I  have  no 
signatures  on  the  stock  book."  He  continued :  "  I  think  I  can  find 
a  purchaser  for  Mr.  Tome's  stock  at  from  100  to  102,  and  possibly 
more.  If  you  will  let  me  know  exact  figures  I  will  endeavor  to 
dispose  of  it  promptly,  if  he  so  desires."  On  February  9  Tome 
answered,  authorizing  a  sale,  and  directing  the  proceeds  to  be  re- 
mitted to  him;  and  wrote  again  on  February  14,  enclosing  a  power 
of  attorney  to  sell  and  transfer  the  stock,  and  stating  that  it  would 
not  be  necessary  to  forward  a  certificate  to  him.  This  letter  was 
an  answer  to  one  from  Claxton  of  February  11,  asking  for  the 
power  of  attorney  from  Tome  to  transfer  the  stock,  and  stating 
that  as  he  intended  to  sell,  it  was  useless  to  forward  his  certificate. 
He  added  that  he  thought  he  had  arranged  for  the  disposition  of 
$1,000  of  the  stock  that  day,  and  would  be  as  prompt  as  possible 
in  placing  the  balance.  The  power  of  attorney  sent  by  Tome  was 
in  the  usual  form,  and  authorized  R.  B.  Claxton  **  to  sell,  transfer, 
and  assign  the  two  hundred  shares  of  stock  of  the  Watsontown 
Bank  standing  in  my  name  in  the  books  of  said  bank,"  etc. 

In  point  of  fact,  on  February  4,  the  account  of  Powell  &  Co. 
on  the  stock  ledger  of  the  Watsontown  Bank  was  charged  by 
Claxton,  the  cashier,  with  "  $10,000  to  J.  Tome ;"  and  an  account 
opened  with  J.  Tome,  on  the  same  book,  crediting  him,  of  the 
same  date,  "  by  Powell  &  Co.,  $10,000."  On  February  21  this 
account  is  debited  with  two  items :  "  To  Henry  Scott,  $500,"  and 
"A.  Scott,  $500;"  and  the  same  day  Qaxton,  the  cashier,  remitted 
to  Tome  the  proceeds  of  the  sale  of  these  twenty  shares  of  stock. 
On  February  16  he  had  written  acknowledging  the  receipt  of  the 
power  of  attorney  previously  requested.  The  accounts  of  Henry 
Scott  and  Amos  Scott,  on  the  same  ledger,  are  credited  with  the 
stock  sold  to  them  respectively. 

It  appears  that  this  stock  ledger  was  the  only  book  kept  by  the 
Watsontown  Bank  showing  the  transfers  of  stock,  except  a  book 
of  certificates,  the  stubs  of  which  showed  to  whom  the  corre- 
sponding certificate  had  been  issued,  and  what  certificate  had  been 
surrendered  in  lieu  of  it.  The  stock  ledger  was  kept  by  the 
cashier. 

Martin  Powell,  one  of  the  firm  of  Powell  &  Co.,  was  a  director 
of  the  Watsontown  Bank^  and  R.  B.  Claxton,  Jr.,  its  cashier,  was 
also  a  member  of  that  firm,  and  known  to  be  such  by  the  directors 
of  the  bank.  It  was  his  usual  practice,  as  cashier,  to  make  and 
keep  the  account  of  transfers  of  stock  without  consulting  in  each 
case  with  the  board  of  directors. 
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On  March  12,  1876,  Powell  &  Co.  failed,  and  April  13,  1876, 
made  a  voluntary  assignment  for  the  benefit  of  creditors. 

On  the  next  day,  April  14,  the  Watsontown  Bank,  by  its  attor- 
ney, addressed  a  letter  to  J.  Tome,  as  follows : 

Watsontown,  Pa.,  April  14,  1876. 

My  Dear  Sir. —  Some  time  since  you  sent  to  our  bank  a  cer- 
tificate of  stock  originally  issued  to  Powell  &  Co.,  and  by  them 
transferred  to  you  for  $10,000.  This  transfer  was  never  approved 
by  our  president  or  board  of  directors,  and  we  will  not  do  so,  or 
cannot  under  the  act  of  Assembly  regulating  banks  in  this  com- 
monwealth, so  long  as  Powell  &  Co.  are  indebted  to  us,  either  as 
drawer,  maker,  or  endorser,  for  matters  due  and  unpaid.  And,  as 
this  is  the  existing  state  of  facts,  we  cannot  permit  a  transfer  to 
be  made  until  we  are  secured  to  the  satisfaction  of  our  board  of 
directors  for  all  their  (Powell  &  Co.'s)  liabilities." 

The  statutory  provision  referred  to  in  sec.  10,  art.  10,  of  an  act 
regulating  banks,  approved  April  10,  1850,  and  read  as  follows : 

"  The  stock  of  the  bank  shall  be  assignable  and  transferable  on 
the  books  of  the  corporation  only,  and  in  the  presence  of  the  presi- 
dent or  cashier,  in  such  manner  as  the  by-laws  shall  ordain ;  but  no 
stockholder  indebted  to  the  bank  for  a  debt  actually  due  and  unpaid, 
shall  be  authorized  to  make  a  transfer  or  receive  a  dividend  until 
such  debt  is  discharged  or  security  to  the  satisfaction  of  the 
directors  given  for  the  same." 

No  by-law  on  the  subject  is  shown  to  have  been  passed  by  the 
directors  of  the  Watsontown  Bank. 

It  is  assumed  that  the  account  between  the  bank  and  Powell  4 
Co.  shows  that  the  latter  was  indebted  to  the  former  on  February 
I,  1876,  for  a  balance  amounting  to  $5,215.67. 

The  Circuit  Court  rendered  a  decree  denying  the  relief  as  prayed 
for,  and  requiring  the  bank  to  transfer  one  hundred  and  eighty 
shares  of  the  stock,  being  the  original  amount  less  the  twenty  shares 
sold  to  the  Scotts,  only  upon  pajTTient  of  the  sum  found  due  to  it, 
from  Powell  &  Co.,  with  interest. 

The  complainants  bring  the  present  appeal  to  review  this  decree. 

As  between  Powell  &  Co.  and  Tome,  representing  the  appellants 
the  property  in  the  shares  of  stock,  undoubtedly,  passed  to  the 
latter  without  the  formality  of  a  transfer  on  the  books  of  the 
Watsontown  Bank.  *  As  collateral  security  for  the  payment  of  their 
notes,  discounted  and  held  by  the  Cecil  National  Bank,  and  with 
the  power  to  sell  for  the  purpose  of  payment,  the  title  passed  by  the 
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delivery  of  the  certificate,  with  the  accompanying  power  of  attorney. 
Johnston  v.  LaAin,  193  U.  S.  800. 

The  title,  however,  was  unquestionably  subject  to  the  lien  given 
by  its  charter  to  the  Watsontown  Bank.  That  provision,  when 
insisted  on  and  enforced,  would  be  effectual  to  subject  the  bene- 
ficial interest  in  the  stock  to  the  payment  of  any  indebtedness  from 
the  stockholder,  making  the  transfer,  to  the  bank,  for  a  debt  which, 
at  the  time  of  the  proposed  transfer  was  actually  due  and  unpaid. 

According  to  the  terms  of  this  provision  the  bank  was  properly 
represented,  in  the  act  of  transfer,  by  its  cashier;  and 'he  was  au- 
thorized to  bind  the  bank,  in  consummating  the  transaction,  by 
virtue  of,  his  office,  in  the  absence  of  any  by-law,  according  to  the 
usage  of  the  business  and  the  practice  of  the  particular  bank,  pre- 
sumed to  be  known  to  and  approved  by  the  directors.  Case  v.  Bank, 
100  U.  S.  446. 

The  clause  which  denies  to  the  stockholder  the  privilege  of  mak- 
ing a  transfer  of  his  stock,  while  a  debtor,  until  his  debt  is ,  dis- 
charged or  secured  to  the  satisfaction  of  the  ,  directors,  does  not 
forbid  the  bank  to  waive  its  rights,  or  prevent  the  cashier  from 
acting  for  .  the  directors,  by  virtue  of  an  express  or  implied  au- 
thority. In  this,  as  in  other  matters  of  ordinary  business,  within 
the  general  scope  of  his  official  duty,  he  is  their  appropriate  repre- 
sentative. There  is  no  circumstance  which,  in  our  opinion,  limits 
the  general  and ,  usual  authority  of  the  cashier  in  respect  to  the 
transfer  of  stock  in  question.  The  fact  that  he  was  a  member  of 
the  firm  of  Powell  &  Co., ,  whose  stock  it  had  been,  can  have  no 
such  effect;  for  his  relation  to  the  parties  was  well  known  to  the 
directors  of  the ,  bank,  and  he  had  no  interest  in  the  transaction 
adverse  to  his  official  duty.  Whether  the  stock  should  become  the 
property  of  the  Cecil  National  Bank,  free  from ,  the  claim  of  the 
appellees,  or  should  remain  subject  to  the  claim  of  the  latter,  was 
equally  indifferent ,  to  him,  as  in  either  event  it  served  to  pay  an 
equivalent  amount  of  debt  for  which  he  was  liable.  It  is  not  alleged, 
and  is  not  shown,  that  the  appellants, were  aware  of  Claxton's  rela- 
tion to  the  firm  of  Powell  &  Co.,  or  of  their  indebtedness  to  the 
bank,  whose  officers  they  were,  and  there  is  no  ground  for  imputing 
fraud  to  or  suspecting  collusion  with  them. 

Our  conclusion,  therefore,  is,  as  to  this  point,  that  the .  Watson- 
town Bank  was  lawfully  represented  by  Claxton,  its  cashier,  in  this 
transaction, ,  and  is  effectually  bound  by  his  acts.  It  remains  to 
consider  the  nature  and  effect  of  what  was  in  fact  done. 

A  complete  transfer  of  the  title  to  the ,  stock  upon  the  books  of 
the  bank,  it  is  not  doubted,  would  have  the  effect  to  vest  it ,  in  the 
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transferee,  free  from  any  claim  or  Hen  of ,  the  bank.     The  consent 
of  the  bank,  made  necessary  to  such  transfer,  is  the  waiver  of  its 
right, ,  as  its  refusal  would  be  the  assertion  of  it.    The  transfer, 
when  thus  consummated,  destroys  the  relation  of  membership  be- 
tween the  corporation  and  the  old  stockholder,  with  all  its  incidents, 
and  creates ,  an  original  relation  with  the  new  member,  free  from 
all  antecedent  obligations.     This  legal  relation  and  proprietary  in- 
terest, on  which  it  is  based,  are  quite  independent  of  the  certifiate 
of ,  ownership,  which  is  mere  evidence  of  title.    The  complete  fact 
of  title  may  very  well  exist  without  it.     All  that  is  necessary,  when 
the  transfer  is  required  by  law  to  be  made .  upon  the  books  of  the 
corporation,  is  that  the  fact  should  be  appropriately  recorded  in 
some  suitable  register  J  or  stock  list,  or  otherwise  formally  entered 
upon  its  books.     For  this  purpose  the  account  in  a  stock  ledger, 
showing  the  names  of  the  stockholders,  the  number. and  amount  of 
the  shares  belonging  to  each,  and  the  sources  of  their  title,  whether 
by  original,  subscription  and  payment  or  by  derivation  from  others, 
is  quite  suitable,  and  fully  meets  the  requirements  of  the  law.    Ac- 
cordingly, when  the  cashier  of  the  Watsontown  Bank  received 
from  Tome :  the  certificate  with  the  authority  for  its  transfer  to 
him  duly  executed  by  Powell  &  Co.,  and,  in  pursuance  of  the  re- 
quest to  make  the  transfer,  charged  it ;  in  the  account  against  the 
former  owner,  and  gave  to  Tome  the  corresponding  credit,  the  latter 
became  a  stockholder  in  'the  bank,  invested  with  the  legal  title  to 
the  stock,  and  with  all  thie  rights,  powers,  and  privileges  belonging 
to  that  character.     Nothing  more  remained  to  be  .done  to  make 
the  conveyance  of  title  complete  and  absolute,  and,  so  far  as  the 
bank  was  concerned, ;  it  was  irrevocable.     It  had  consented  to  the 
transfer,  and   the  transfer   had   been  made.    Thenceforward  the 
rights  of  Tome  in  respect  to  the  stock  in  question  were  all  they 
could  have  been  if  it  had  belonged  to  him  by: virtue  of  an  original 
subscription.     The  claim  of  the  bank  upon  it,  based  upon  the  exist- 
ing relation  with  the  former  owner,  ceased  when,  with  its  consent 
and  through  its  act,  that  relation  ceased. 

The  Cecil  National  Bank,  then,  had  become  the  owner  of. the 
legal  title  to  the  stock  which  Powell  &  Co.  transferred  and  was 
entitled  to  demand  recognition  from  the  bank  of  its  rights  as  a 
stockholder,  and  to  the  customary  certificate,  as  evidence  of  its 
ownership. 

On  the  supposition  that  not  the  legal  title,  but  only  an  equity, 
based  on  an  executory  contract  for  a  transfer,  passed. to  the  ap- 
pellants, by  virtue  of  the  transaction  with  the  cashier  of  the  Wat- 
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sontown  Bank,  their  right  to  the  relief  prayed  for  is  not  less  clear. 
Aside  from  the  recognition  of  the  title,  as  complete,  by  accepting 
and  acting  upon  the  power  of  attorney  g^ven  by  Tome  to  sell  and 
transfer  it  as  his  stock,  and  the  sales  made  to  the  Scotts ;  under 
it,  whose  title  is  not  denied,  and  yet  cannot  be :  better  than  that  of 
their  vendor,  which  is  disputed,  the  subsequent  conduct  of  the 
Watsontown  Bank  raises  an  equity  against  it,  which  is  superior  to 
its  legal  right  to  insist  upon  a  lien  on  account  of  the  debt  of 
Powell  &  Co.  When  Tome  made  his .  claim  on  behalf  of  the  Cecil 
National  Bank  for  a  transfer  of  the  stock,  if  the  appellee  had  in- 
tended to  insist  on. its  legal  rights  and  assert  its  lien,  then  was  the 
proper  time  to  do  it;  for  it  then,  at  least,  had  notice  of  the  interest 
and  the  claim  of ;  the  appellants.  If  it  had  done  so  promptly,  the 
latter  might  still  have  had  an  opportunity  to  obtain  other  security 
or  to  enforce  by  other  means  their  claims  against  their  debtors, 
who,  although  in  default,  do  not  appear  to  have  been  as  yet  in 
extremis.  So  far,  however,  from  adopting  this  course,  the  Wat- 
sontown Bank  pursued  one  exactly  the  reverse.  It  permitted  the 
parties  by  its  actual  exercise  to  rest  in  the  belief  that  their  right  to 
dispose  of  the  stock  for  the  purpose  of  paying  the  debt  due  them 
would  not  be  questioned,  until  the  failure  and  assignment  of  Powell 
&  Co.  made  any  other  resort  useless;  and,  having  induced  them 
to  alter  their  condition  by  reliance  upon  assurances,  which  were 
equivalent  to  a  declaration  that  it  had  no  adverse  claim,  the.  appellee 
cannot  now  be  permitted  to  assert  a  lien,  lost  by  its  own  laches, 
and  the  enforcement  of  which  would  operate  as  a  fraud. 

For. these  reasons,  we  conclude  that  the  appellants  are  entitled 
to  the  relief  sought  by  their  bill,  and  that  the  decree,  so  far  as  it 
denies  it,  must  be  reversed  and  the .  cause  remanded  with  instruc- 
tions to  modify  the  decree  in  accordance  with  this  opinion;  and  it 
is  so  ordered. 


Brinkerhoff-Farris  Trust  and  Savings  Co.  v.  Home  Lumber 

Company,  Appellant.^ 

118  Missouri  Reports  447   (1893). 

Cleland  borrowed  from  the  Trust  Company  the  sum  of  $13,000, 
and  gave  two  certificates  of  stock  of  the  face  value  of  $5,000  each 
in  the  Home  Company  as  collateral  security.  These  certificates 
contained  the  usual  provision  as  to  transfer  on  the  books  of  the 
company.  Default  having  been  made  in  the  payment  of  the  amount 
the  Trust  Company  sold  the  stock  and  through  its  president  bought 

*  Facts  condensed. 
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it  in,  and  then .  applied  to  the  Lumber  Company  for  a  transfer  of 
it  on  the  books.  The  Lumber  Company  refused  to  do  this  on  the 
ground  that  Qeland  was  indebted  to  the .  company  and  b^  virtue 
of  a  by-law,  which  provided  for  a  lien  on  the  stock  of  any  share- 
holder who  should  be  indebted  to  the  company.  The  plaintiffs 
assert  that  they  had  no  notice  of  this,  and  that  the  by-law  does  not, 
therefore,  affect  them.' 

Gantt,  p.  J.  *  *  *  The  court  found  the  issue  in  favor  of 
the  plaintiff  and  assessed  the  damages .  at  the  par  value  of  the  stock 
and  interest  from  date  of  demand.  Motions  for  a  new  trial  and  in 
arrest  were  duly  made  and .  overruled  and  exceptions  were  duly 
taken  to  the  admission  and  exclusion  of  evidence  and  giving  and 
refusing  instructions,  and  the  case  is  brought  to  this  court  by  appeal. 

I.  The  defendant  is  a  business  corporation  organized  and.  existing 
under  the  provisions  of  article  8,  chapter  21,  of  Revised  Statutes 
of  1879,  and  the. general  provision  of  article  i,  of  said  chapter  21, 
so  far  as  applicable. 

By  section  709,  Revised  Statutes  1879,  ^^  directors. of  a  corpora- 
tion like  this  are  only  empowered  to  make  "  by-laws  to  direct  the 
manner  of  taking  the  votes  of  stockholders  on  the  question  of 
increasing  or  diminishing  the  number  of  directors  or  trustees,  or  of 
changing  the  corporate  name."  The  power  to  make  all  other  need- 
ful or  necessary  by-laws  is  conferred  upon  the  corporation  itself, 
and  can  only  be.  exercised  by  the  stockholders.  Rex  v.  Westwood, 
7  Bing.  I ;  B<mk  v.  Bank,  17  Mass.  33 ;  Carroll  v.  Bank,  8  Mo.  App. 
249;  State  Savings  Association  ,y.  Printing  Co.,  25  Mo.  App.  642; 
Alters  V.  Merchants'  Exchange,  39  Mo.  App.  583. 

It  was  very  clearly  pointed  out  by  Judge  Hayden  in  Carroll  y. 
Bunk,  supra,  that  in  the  cases  of  Mechanics^  Bank  v.  Merchants 
Bank,  ,45  Mo.  513,  and  Ins,  Co,  v.  Good  fellow,  9  Mo.  149,  and 
Spurlock  V.  Railroad,  61  Mo.  326,  the  directors  in  each  case  received 
their  authority  to  make  the  by-laws  in  question  in  those  .cases 
directly  from  the  legislature. 

It  is  very  clear  that  the  attempt  of  the  directors  of  the  defendant 
company  to  adopt  the  by-laws,  restricting  the  rights  of  its  stock- 
holders to  convey  their  stock  to  anyone  until  the  said  directors 
had  refused  to  purchase  it  or  while  indebted  to  the  corporation,  was 
without .  warrant  or  authority  of  law,  and  as  such  is  not  binding, 
either  on  the  stockholders  or  those  purchasing  from  them.  The 
company  itself  had  no  right  to  pass  such  a  by-law.  Moore  v.  Bank, 
52  Mo. .  377. 

But  it  is  claimed  by  appellant  that  the  so-called  by-law  and  the 
resolution,  although  not  valid  as  a  by-law,  is  nevertheless  .binding 
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as  a  valid  agreement  on  all  w^ho  were  parties  to  it,  and  that,  as  Mr. 
Qeland  was  then  the  president  of  defendant  and  a  director,  he 
was  bound  by  it,  and  that  plaintiff,  as  a  purchaser  from  Qeland, 
took  only  an  equity,  and  was  chargeable  with  notice  of  this  lien, 
asserted  by  defendant,  and  that  all  [as]  the  certificates  of  stock 
are  not  negotiable  papers  plaintiff  cannot  occupy  the  position 
of  an  innocent  purchaser  for  value  and  without  notice.     *     *     * 

The  spirit  of  all  modern  legislation  is  opposed  to  secret  liens.  At 
common  law  a  corporation  has  no  lien  on  the  stock  of  its  stock- 
holders for  any  indebtedness  to  it.  Accordingly,  when  such  a  lien 
is  asserted,  it  should  clearly  appear  to  be  authorized  by  public  law, 
or  by  a  duly  adopted  by-law,  or  valid  agreement,  of  which  the 
purchasers  of  the  stock  have  notice.  None  of  these  conditions 
existed  as  to  the  stock  in  suit  when  it  was  transferred  as  security 
for  plaintiff's  loan,  and  consequently  plaintiff  took  it  without  being 
bound  by  so-called  by-law  and  resolution. 

By  section  739,  Revised  Statutes  1879,  this  stock  was  expressly 
declared  to  be  personal  estate  and  transferable  in  the  manner  pre- 
scribed by  the  by-laws,  and  no  shares  should  be  transferred  until 
all  previous  calls  thereon  should  be  fuUy  paid.  The  only  restric- 
tion on  the  transfer  by  this  section  is  upon  the  stock  which  was 
not  fully  paid  up;  a  restriction  not  applicable  here,  because  this 
stock  was  fully  paid  up  in  the  beginning.  The  purpose  of  per- 
mitting the  company  to  require  a  transfer  on  the  books  was  clearly 
to  advise  the  company  of  the  change  of  ownership  in  order  that 
only  the  owners  of  the  stock  should  participate  in  the  corporate 
election,  and  to  enable  the  corporation  to  pay  dividends  without 
risk,  or  make  assessments  upon  the  holders  of  its  stock,  but  certainly 
it  was  not  intended  that  under  this  power  to  regulate  transfers, 
the  company  should  create  or  reserve  a  secret  lien  upon  the  stock. 
Without  reference  to  its  ^waji-negotiable  character,  the  pledge  or 
sale  of  this  stock  was  simply  a  pledge  or  sale  of  personal  property, 
and  the  pledgee  or  vendee,  without  notice  of  the  lien,  took  it  dis- 
charged therefrom.  He  did  not  purchase  a  mere  equity  in  paper, 
but  he  purchased  personal  property.  If  that  property  was  bound 
by  a  lien  of  which  he  had  lawful  notice,  he  took  subject  to  it,  and 
if  he  had  no  such  notice  he  took  it  discharged  therefrom.  The 
mere  recital  that  "  it  was  only  transferable  on  the  books  of  the 
company"  was  not  notice,  either  of  a  restriction  on  sale,  or  of  a 
lien  thereon.     *     *     ♦ 

Affirmed. 
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John  Driscoll  v.  The  West  Bradley  &  Cary  Manufacturing 

Company  et  ah,   Respondents. 

59  New  York  Reports  96  (1874). 

Appeal  from  a  judgment  of  the  General  Term  of  the  Superior 
Court  in  the  city  of  New  York. 

The  action  was  brought  to  compel  the  defendant  to  transfer  upon 
its  books  200  shares  of  its  capital  stock,  claimed  to  have  been 
purchased  by  the  plaintiff.  Joseph  W.  Bradley  was  the  registered 
owner  of  the  stock  in  October,  1869,  and  assigned  this  stock  to 
Matthew  Bartlett,  with  power  of  attorney  to  transfer  it  on  the 
books  of  the  company,  as  security  for  the  payment  of  a  promissory 
note.  The  note  was  not  paid  at  its  maturity  and  Bartlett  brought 
an  action  for  the  sale  of  the  stock,  and  the  application  of  the 
proceeds  to  the  payment  of  the  note,  and  recovered  judgment.  At 
the  sale  the  plaintiff  herein  purchased  the  stock.  Subsequently  the 
plaintiff  applied  to  the  defendant  to  transfer  the  said  stock  to  him 
upon  the  books  of  the  company.  The  defendant  refused  to  make 
such  transfer  on  the  ground  that  Bradley  was  at  that  time  in- 
debted to  the  corporation,  and  by  virtue  of  a  by-law  of  the  com- 
pany, which  placed  a  lien  on  the  stock  of  any  shareholder  who  may 
be  indebted  to  the  corporation. 

FoLGER,  J.  The  certificate  of  stock  held  by  Bradley  was  issued  to 
him  by  the  defendant.  It  was  in  due  form,  and  certified  that  he 
was  entitled  to  200  shares  in  the  capital  stock  of  the  defendant, 
transferable  on  the  books  of  the  defendant,  in  person  or  by  at- 
torney, on  the  surrender  of  the  certificate.  No  limitation  or 
restriction  of  this  ownership,  nor  of  this  power  of  transfer,  was  de- 
clared or  suggested  in  the  certificate.  By  its  possession  Bradley  was 
clothed  by  the  act  of  the  defendant  with  the  indicia  of  title.  Any- 
one buying  from  him  in  good  faith,  for  a  valuable  consideration, 
would  ordinarily,  by  an  assignment  of  the  certificate  accompanied 
by  a  power  of  attorney  to  transfer  the  stock,  acquire  a  title  to  the 
shares  and  a  right  to  have  a  transfer  of  them  into  his  own  name. 
McNeil  V.  Tenth  Nat.  Bk,,  46  N.  Y.  325 ;  Weaver  v.  Borden,  49 
id.  286;  Moore  v.  Met,  Nat,  Bk.,  55  id.  41. 

I  do  not  understand  that  this,  as  a  general  rule,  is  disputed  by 
the  defendant.  But  it  is  claimed  that  in  this  case  the  title,  though 
there  is  one  acquired  from  Bradley,  is  subject  to  a  lien  upon  the 
stock  in  favor  of  the  defendant.  This  lien  is  said  to  arise  from  an 
indebtedness  of  Bradley  to  the  defendant,  pre-existing  his  assign- 
ment of  the  stock  to  Bartlett,  and  that  such  indebtedness  is  made 
a  lien  by  force  of  a  by-law  of  the  defendant,  adopted  theretofore, 
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to  the  effect  that  no  stock  should  be  transferred  on  the  books  of 
the  defendant,  if  the  person  in  whose  name  the  stock  should  stand 
should  be  indebted  to  the  company.  Now  it  may  be  conceded,  that 
the  b)'-laws  of  a  corporation,  made  in  pursuance  of  its  special 
charter,  or  of  the  general  laws  under  which  it  is  organized,  are 
binding  on  all  members  and  others  acquainted  with  the  method  of 
doing  business.  Cummings  v.  Webster,  43  Me.  192.  It  is  to  be 
gathered  from  the  case  of  The  Union  Bank  v.  Laird,  2  Wheat.  390, 
that  it  was  there  considered  that  the  lien  of  a  company  is  not 
waived  by  the  form  of  the  certificate,  as  where  that  does  not  indi- 
cate the  existence  of  a  specific  lien,  or  the  right  to  a  general  lien ; 
and  that  a  person  taking  an  equitable  assignment  must  be  subject 
to  the  rights  of  the  company  under  the  act  of  incorporation,  of 
which  he  is  bound  to  take  notice.  In  Leggett  v.  Bank  of  Sing  Sing, 
24  N.  Y.  283-287,  some  stress  is  put  upon  the  fact  that  the  as- 
signee knew  of  the  existence  of  the  lien.  It  is  not  necessary  that 
these  decisions  be  reconciled  if  they  clash,  or  that  any  question 
which  might  arise  upon  the  form  of  the  certificate  in  the  case  in 
hand  and  its  silence  as  to  the  existence  of  or  the  right  to  a  lien, 
be  now  decided.  The  judgment  in  this  case  may  be  put  upon  the 
absence  of  power  in  the  defendant  to  make  the  by-law  under  which 
it  asserts  a  lien. 

The  defendant  had  no  claim  to  or  lien  upon  the  stock  at  common 
law.  Mass.  Iron  Co.  v.  Hooper,  7  Cush.  183 ;  St,  Ship  Dock  Co,  v. 
Heron's  Admrx,,  52  Penn.  St.  280;  Sargent  v.  Frank,  Ins,  Co., 
8  Pick.  90.  The  reason  given  is,  that  a  different  rule  would  subvert 
the  wholesome  doctrine  of  the  common  law  against  secret  liens. 
It  is  another  rule  that  every  by-law  made  in  pursuance  of  a  general 
or  incidental  authority  must  be  a  reasonable  one.  It  is  not  a 
reasonable  by-law  which,  without  authority  express  or  to  be  clearly 
implied,  interferes  with  the  common  rights  of  property  and  the 
dealings  of  third  persons,  and  prevents  the  purchase  and  transfer 
or  delivery  of  property.  The  Mechanics  and  Farmers^  Bank  v. 
Smith,  19  J.  R.  115.  It  is  not  in  subordination  to  the  constitution 
and  general  law  of  the  land  and  the  rights  dependent  thereon  for 
the  reason  just  gfiven.  2  Kent,  296;  Dunham  v.  Trustees  of  Roch- 
ester, 5  Cow.  462.  Moreover,  if  the  by-law  is  potential,  it  gives  a 
summary  remedy  to  the  defendant,  unknown  to  the  law,  subjecting 
the  stock  to  what  is  equivalent  to  an  attachment  or  an  execution 
without  judgment  or  suit.  Hence,  if  the  defendant  is  to  maintain 
this  by-law,  it  must  point  out  the  authority,  either  in  its  articles  of 
association  and  show  that  they  are  authorized  by  law,  or  in  some 
statute.    7  Cush.  and  52  Penn.  St.  51,  supra;  and  see  Nesmith  v. 
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Wash,  Bank,  6  Pick.  324;  Prest,  Plym,  Bank  v.  Bank  of  Norfolk, 
10  id.  454 ;  Presbyterian  Cong,  v.  Carlisle  Bank,  5  Barr.,  Perm.  St., 
345.  An  inspection  of  the  articles  of  associatit)n  appearing  in  the 
case  shows  no  such  power  to  have  been  there  conferred.  It  is  also 
plain  that  there  is  no  creation  of  such  a  lien  in  the  provisions  of  the 
Revised  Statutes  relating  to  such  a  company  as  the  defendant  is, 
nor  in  the  provisions  of  the  general  acts  for  the  incorporation  of 
manufacturing  companies.  Then  if  this  defendant  has  the  power 
to  set  up  this  lien,  it  is  to  be  found  only  in  some  statutory  audiority 
to  pass  this  by-law.  The  by-law  of  the  defendant  is  sufficient  in 
terms,  but  it  is  not  efficient  in  law  unless  it  is  warranted  by  some 
statute.  That  is  to  say,  it  is  sufficient  in  terms  to  hamper,  even  to 
prevent  the  transfer  of  the  stock  held  by  Bradley;  but  it  is  to  be 
observed  that  it  does  not  expressly  declare  a  lien  upon  the  stock  in 
favor  of  the  defendant,  nor  does  it  expressly  assert  any  right  in  the 
defendant  thereto.  The  result  to  Bradley  and  his  vendee,  per- 
haps is  the  same  as  if  it  did;  for  if  the  stock  may  not  be  transferred 
while  Bradley  remains  indebted  to  the  defendant,  in  order  to  pro- 
cure a  transfer  that  indebtedness  must  first  be  paid.  So  that  in 
effect,  upon  Bradley  and  those  dealing  with  him  in  regard  to  the 
stock,  it  is  the  same  as  a  declaration  of  a  lien  upon  it  in  favor  of 
the  defendant.  As  to  the  defendant  itself,  perhaps  it  would  need 
to  take  legal  measures  before  it  could  avail  itself  of  the  stock  to 
solve  the  indebtedness  to  it  of  Bradley. 

Therefore,  we  may  treat  the  by-law  for  the  purposes  of  this  case, 
as  creating  a  lien  upon  the  stock  in  favor  of  the  defendant,  if  it 
had  legal  authority  to  enact  a  by-law  to  that  effect.  It  can  find 
warrant  from  statute  law  nowhere  unless  in  the  Revised  Statutes, 
or  in  the  general  statutes  for  the  incorporation  of  manufacturing 
companies.  By  the  latter  statute,  these  companies  possess  the  gen- 
eral powers  and  privileges  contained  in  title  3,  chap.  18,  p.  i\  of 
the  Revised  Statutes,  Laws  1848,  chap.  40,  p.  56,  sec.  26.  The 
power  to  this  end,  thus  got  from  the  Revised  Statutes,  is  to  make 
by-laws  not  inconsistent  with  any  existing  law,  for  the  management 
of  its  property,  the  regulation  of  its  affairs,  and  for  the  transfer 
of  its  stock.  I  R.  S.,  p.  600,  sec.  i,  sub.  6.  So  far  as  this  provision 
gives  power  to  make  by-laws  for  the  management  of  the  property 
of  the  corporation  and  the  regulation  of  its  affairs,  it  does  not  confer 
the  power  to  make  such  a  by-law  as  the  defendant  has  enacted. 
Such  is  the  result  of  the  decision  in  Bank  of  Attica  v.  Manuf.  and 
Traders'  Bank,  20  N.  Y.  501.  To  be  sure  the  decision  in  that  case 
does  not  depend  upon  a  construction  of  the  provision  in  the  Re- 
vised Statutes  above  given.    It  did  depend,  however,  in  part,  upon 
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the  construction  of  a  provision  in  the  articles  of  association  of  the 
defendant  in  that  case,  which,  in  so  far  as  it  gave  power  to  the 
directors  to  make  by-laws  for  the  management  of  its  property 
and  the  regulation  of  its  affairs,  was  very  similar  in  terms.  And 
it  was  held  that  such  provision  had  ample  scope,  when  confined  to 
the  affairs  which  the  corporation,  as  such,  is  concerned  in  trans- 
acting for  the  common  interest  of  all  the  stockholders;  and  that  a 
by-law  inhibiting  any  transfer  of  stock,  unless  the  person  making 
the  same  should  previously  discharge  all  debts  due  to  the^  bank, 
did  not  relate  to  the  government  of  the  corporation  and  the  manage- 
ment of  its  business.  It  is  further  asserted  in  the  opinion  in  that 
case,  that  "  the  quality  of  transferability  being  attached  to  the 
shares,  the  corporate  body  has  no  authority  to  interfere  with  the 
disposition  which  any  shareholder  may  see  fit  to  make,  except  so 
far  as  such  authority  is  conferred  by  the  act  itself,  or  by  some 
general  law  applicable  to  the  case."  Hence  we  conclude  tliat  the 
defendant  got  no  power  to  make  its  by-law  from  the  Revised  Stat- 
utes, unless  it  is  contained  in  the  power  to  make  a  by-law  for  the 
transfer  of  its  stock.  On  the  simple  reading  of  this  clause,  we  do 
not  think  that  there  appears  in  it  a  power  to  prohibit  the  transfer  of 
stock;  rather  it  seems  to  give  power  to  direct  the  manner  in  which 
the  stock  shall  be  transferred,  so  that  by  proper  regulations,  while 
on  the  one  hand  the  vendor  thereof  may  obtain  a  certificate  in  his 
own  name,  on  the  other  hand  the  corporation  may  have  the  ready 
means  of  knowing  who  were  at  any  time  the  owners  of  its  stock 
and  endued  with  the  rights  and  subject  to  the  liabilities  of  stock- 
holders. We  think  that  it  is  entirely  safe  to  say  that  the  terms  of 
this  provision  do  not  give  express  power  to  the  defendant  to  enact 
such  a  by-law  as  that  here  relied  on.  Certainly  the  power  is  not 
specified  therein,  nor  do  we  think  that  the  existence  of  the  power 
can  be  implied  therefrom.  It  would  be  an  implication,  in  oppo- 
sition to  the  policy  of  the  common  law,  which,  as  before  observed, 
is  against  the  existence  of  secret  liens.  It  is  also  one  in  opposition 
to  the  policy  of  the  law,  in  its  particular  dealings  with  this  kind 
of  property.  Shares  of  stock  are  in  general  personal  property,  to 
be  dealt  with  as  such,  and  with  as  much  freedom  and  ease.  The 
right  to  them  is  a  chose  in  action,  and  though  not  transferable  so 
.  as  to  give  the  same  safety  in  dealing  as  is  given  to  a  bona  Ude 
taker  of  negotiable  paper,  the  current  of  authority  in  this  state  is  to 
the  protection  of  the  bona  Ude  vendee,  against  secret  or  equitable 
claims  thereto  of  one  who  has  indued  the  vendor  with  the  indicia  of 
ownership.  It  is  evident  that  such  a  by-law  as  this  in  question, 
not  made  known  upon  the  certificate  of  stock  issued  by  the  corpo- 
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ration,  if  it  is  to  be  upheld,  is  a  very  serious  hindrance  to  the 
ease  and  safety  with  which  sellers  and  buyers  of  shares  of  stock 
may  deal  therewith.     It  is  not  a  by-law  regulating  the  exercise  of 
a  right,  merely  pointing  out  or  prescribing  the  manner  in  which 
a  right  may  be  exerted,  so  that  protection  may  be  mutually  secured 
to  the  corporation  and  to  incoming  stockholders,  but  it  is  an  abridge- 
ment, nay,  it  may  be  a  destruction  of  a  right.    Now  we  do  not  as- 
ssert  that  it  is  not  possible  to  legally  abridge  this  right.    There  may 
be  power  given  by  statute  so  to  do.  There  may  be,  in  some  cases,  an 
agreement  of  the  original  stockholders  among  themselves,  by  their 
articles  of  association,  that  such  power  shall  exist.     The  latter, 
as  we  have  seen,  does  not  appear  in  this  case.     The  former  we 
should  expect,  from  the  nature  of  the  right  to  be  affected,  and 
the  favor  which  that  right  has  met  with  from  the  law,  would  be 
plainly   expressed   when   intended   to   be   given.     Of   a  certaint}', 
it  is  not  to  be  implied  from  statutory  phrases,  which  may  have 
ample  satisfaction,  in  a  by-law  which  shall  regulate,  without  abridg- 
ing, the  exercise  of  the  right.    The  statutory  provision  looks  to  the 
effectuating  a  transfer  when  the  holder  of  the  stock  has  found  a 
purchaser  therefor,  but  it  enables  the  prescribing  of  such  rules,  as 
to  mode,  as  shall  guard  the  corporation  and  its  actual  stockholders, 
and  those  intending  to  become  such,  against  imposition,  while  they 
set  up  no  real  hindrance  to  the  transfer;  such  rules  as  may  be 
easily  complied  with  by  persons  who  have  satisfactorily  completed 
their   private  bargain.     This  by-law   sets  up  an  obstacle  to  the 
transfer,  unless  something  is  done  for  the  pecuniary  benefit  of  a 
third  party,  not  immediately  concerned  in  the  sale  and  purchase  of 
the  shares,  which  was  not  mutually  contemplated  by  the  parties  to 
the  sale,  and  which  one  of  them  is  not,  upon  any  abstract  rule  of 
justice,  bound  to  do.    We  do  not  think  that  a  power  so  to  hinder  the 
act  of  formal  transfer,  is  so  plain  and  necessary  an  inference  from 
the  power  to  effectuate  that  act  in  prudential  manner,  as  that  the 
one  can  be  implied  from  the  other.    To  find  further  power  by  im- 
plication from  language  conferring  some  power,  the  implication  must 
be  necessary,  that  is,  presenting  so  strong  a  probability  of  intention 
as  that  the  contrary  cannot  be  supposed.     Wilkinson  v.  Adam,  i 
Ves.  &  Beames  422,  466.    So  far  is  this  from  such  a  case,  as  that 
the  power  given  by  the  Revised  Statutes  is  said  not  to  be  new,  and 
to  be  pre-existing  as  incidental.     Per  Nelson,  Ch.  J.,  in  re  Long 
Island  R.  R.  Co.,  19  Wend.  37,  42.    The  decision  in  that  case  goes 
further,  and  says  that  when  the  power  is  taken  as  incidentally  it  must 
be  exercised  in  conformity  to  the  general  law  of  the  land ;  that  be- 
ing the  rule  to  regulate  the  conduct  of  artificial  bodies,  as  well  as 
of  natural  persons,  independently  of  express  provisions  in  the  char- 
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ter  of  these  companies  to  the  contrary.  The  general  law  of  the 
land,  it  is  hardly  needful  to  say,  gave  the  defendant  in  our  case 
no  right  to  create  a  secret  lien  upon  the  shares  of  its  stockholders, 
by  a  resolution  or  by-law  of  its  own.  See,  also,  Kirk  v.  Nowill,  i 
T.  R.  118.  In  the  case  cited  from  19  Wendell,  supra,  it  was  held 
that  a  by-law  was  invalid  which  provided  for  a  forfeiture  of  stock 
for  nonpayment  of  calls,  there  being  no  express  authority  therefor 
in  the  charter  or  other  statute.  We  find  neither  express  nor  im- 
plied power  in  the  Revised  Statutes  for  the  adoption  of  this  by-law 
by  the  defendant. 

The  provisions  of  the  general  manufacturing  act  are  not  sub- 
stantially different  from  those  of  the  Revised  Statutes,  Laws  of 
1848,  chap.  40,  p.  54.  The  seventh  section  gives  power  to  make 
such  prudential  by-laws  as  shall  be  deemed  proper  for  the  manage- 
ment and  disposition  of  the  stock  and  business  affairs.  The 
eighth  section  declares  the  stock  personal  property,  and  that  it 
shall  be  transferable  in  such  manner  as  shall  be  prescribed  by 
the  by-laws  of  the  company.  The  same  section  then  gives  the 
power  which  was  lacking  in  the  case  in  19  Wendell,  supra,  by 
further  enacting  that  no  share  shall  be  transferable  until  all  pre- 
vious calls  thereon  shall  have  been  fully  paid  in,  or  it  shall  have 
been  declared  forfeited  for  nonpayment  of  calls  thereon.  There  is 
no  express  power  to  create  or  declare  a  lien  upon  the  stock  by  by- 
law, nor  to  refuse  to  permit  a  transfer  until  the  indebtedness  of 
the  stockholder  to  the  company  is  paid.  The  views  we  have  ex- 
pressed as  to  the  provisions  of  the  Revised  Statutes  are  as  ap- 
plicable to  the  provisions  of  the  manufacturing  incorporation  acts. 
We  conclude  that  there  is  no  express  or  implied  power  from  them 
to  pass  and  enforce  such  a  by-law.     *     *    *    * 

A  further  point  is  made  by  the  defendant,  that  the  by-law  was,  in 
this  case,  adopted  with  the  assent  and  vote  of  Bradley,  as  one  of 
tjie  trustees  of  the  defendant.  There  are  cases  in  which  it  has  been 
held  that  a  holder  of  stock  is  bound  by  a  usage  of  the  company,  or 
by  an  informal  regulation,  made  known  at  th6  time  of  his  taking 
his  certificate,  that  the  company  may  have  a  lien  thereon  for  an 
indebtedness;  and  it  has  been  held  that  assignees  in  insolvency  of 
such  a  stockholder  are  also  bound.  Wain  v.  Bk,  of  N.  Am.,  8 
S.  &  R.  73;  Vansands  v.  Middlesex  Co,  Bk.,  26  Conn.  144.  But 
no  authority  is  cited  for  the  further  position  that  a  bona  fide  pur- 
chaser of  stock,  without  knowledge  or  notice  of  such  usage  or 
regulation  derived  from  the  contents  of  the  certificate,  or  otherwise, 
is  bound  thereby,  Bradley  and  his  fellow  directors  or  trustees  had 
no  power  to  make  any  by-law  binding  on  others  than  themselves, 
as  actual  or  intended  stockholders,  which  was  not  authorized  by  the 
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Revised  Statutes  or  by  the  general  manufacturing  acts.  It  might 
be  good  as  a  contract  between  themselves,  but  not  as  a  by-law  to 
affect  strangers,  or  those  not  consenting.  Adley  v.  The  WhUstable 
Co,,  17  Vesey,  316;  Slee  v.  Bloom,  19  J.  R.  456. 

We  are  of  opinion  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

All  concur,  except  Rapallo  and  Andrews,  JJ.,  not  voting. 

Judgment  affirmed. 

Debts  secured  by  the  lien. —  This  lien  is  not  limited  to  indebtedness  for 
calls  or  assessments  on  the  particular  shares  which  are  desired  to  be  trans- 
ferred, but  enables  the  company  to  refuse  to  transfer  if  the  member  is 
indebted  to  them  on  any  account  whatever.  Ex  parte  Stringer,  L.  R.  9  Q.  B. 
Div.  436.  A  general  indebtedness  by  note  comes  within  the  prohibition 
(Cunningham  v.  Alabama  Life  Ins.,  etc.  Co.,  4  Ala.  593),  and  this  is  true 
although  the  note  is  not  yet  payable.  Idem.  See  also  Pittsburgh,  etc.  Ry. 
Co.  V.  Clarke,  29  Pa.  St.  146;  Leggett  v.  Bank  of  Sing  Sing,  24  N.  Y.  283. 
It  even  extends  to  the  shares  of  an  individual  who  is  a  partner  in  a  concern 
which  is  indebted  to  the  bank  (Arnold  v.  Suffolk  Bank,  27  Barb.  424;  Planters, 
etc.  Ins.  Co.  v.  Selma  Bank,  63  Ala.  585)  and  takes  in  the  stock  held  by  a 
irustee  who  is  indebted  to  the  corporation  (London,  etc.  Bank  v.  Brocklebani, 
L.  R.  21  Ch.  Div.  302),  unless  the  corporation  knew  the  shareholder  held 
the  stock  as  trustee.    Mechanics'  Bank  v.  Seton,  1  Pet.  (21  U.  S.)  299. 

The  corporation  is  entitled  to  a  lien  upon  the  stock  for  debts  accruing 
after  the  date  of  the  transfer,  but  before  it  has  received  notice  thereof. 
Sabin  v.  Bank  of  Woodstock,  21  Vt.  353;  Piatt  v.  Birmingham,  etc.  Co.,  41 
Conn.  255.  But  after  the  stockholder  has  divested  himself  of  his  title  to  the 
stock,  by  sale,  gift,  or  pledge,  and  the  corporation  has  notice  thereof,  it  has 
no  right  to  extend  credit  to  him  upon  the  faith  of  this  lien.  Bank  of 
America  v.  McNeil,  10  Bush  (Ky.)  54;  Nesmith  v.  Washington  Bank,  6  Pick. 
(Mass.)  324.    But  see  Bradford,  etc.  Co.  v.  Briggs,  L.  R.  31  Ch.  Div.  rp. 

The  courts  are  divided  on  the  question  as  to  whether  valid  liens  upon 
shares  can  be  created  by  by-laws,  so  as  to  prevent  the  transfer  of  the  shares 
to  transferees  who  take  without  notice.  The  weight  of  authority  is  in  favor 
of  the  rule  that  they  may  not  do  this.  Sargent  v.  Franklin  Ins.  Co.,  8  Pick. 
(Mass.)  90;  Farmers*  Bank  v.  Wasson,  48  Iowa,  336;  Bloede  Co.  v.  Bloede, 
84  Md.  129 ;  Dorr  v.  Life,  71  Minn.  38. 

But  see  notes  and  cases  cited  in  i  Am.  Decisions,  581. —  Ed. 


Gift  of  Shares. 


Henry   I.   Jack.son,   as   Executor,   etc.,   Respondent,  v.  The 
Twenty-third  Street  Railway  Company,  Appellant. 

88  New  York  Reports  521  (1882). 

Earl,  J.  The  plaintiff,  as  exeoitor  of  the  will  of  Sidney  A. 
Youmans,  deceased,  brought  this  action  to  compel  the  defendants 
to  issue  to  him  thirty  shares  of  its  capital  stock,  which  the  com- 
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plaint  alleged  his  testator  Youmans,  in  his  life-time,  had  purchased 
of  the  defendant  The  defendant  denied  that  Youmans  had  pur- 
chased the  stock,  and  alleged  that  the  stock  was  the  property  of 
Jacob  Sharp.  It  was  undisputed  upon  the  trial  that  Sharp  paid 
for  the  stock,  but  the  claim  of  the  plaintiff  was  that  Sharp  had  given 
the  stock  to  Youmans,  and  the  sole  controversy  of  law  and  fact 
upon  the  trial  was  whether  a  legal  and  valid  gift  of  the  stock  had 
been  made  as  claimed.  The  undisputed  facts  show  that  Youmans 
married  a  niece  of  Sharp,  and  he  and  his  wife,  such  niece,  lived 
in  the  family  of  Sharp  and  adopted  a  child  in  whom  Sharp  took  a 
special  interest.  Youmans  never  paid  a  cent  for  the  stock  to  Sharp 
or  the  company. 

At  the  time  Sharp  paid  for  it,  on  the  nth  day  of  July,  1872,  the 
treasurer  of  the  company  issued  a  receipt  as  follows :  "  Received 
from  Mr.  Sidney  Youmans  $2,250,  being  in  full  for  thirty  shares 
of  the  capital  stock  of  the  Twenty-third  Street  Railway  Company." 
This  receipt  found  its  way  into  the  possession  of  Youmans.  It  does 
not  appear  how  it  got  there;  there  is  no  evidence  and  I  think  no 
inference  that  it  was  delivered  to  him  by  Sharp.  It  was  probably 
sent  to  him  in  some  way  in  the  ordinary  routine  of  business  by  the 
treasurer  of  the  company.  The  stock  was  entered  upon  the  stock 
books,  as  we  may  infer,  in  the  name  of  Youmans.  At  the  time  this 
was  done  he  was  not  present,  and  Sharp  told  the  treasurer  to  set 
aside  thirty  shares  in  the  name  of  Youmans  and  that  he  would  let 
him  know  whether  to  deliver  it  to  him  and  what  to  do  with  it  at 
some  future  time;  and  Sharp  subsequently  said  to  Youmans  that 
he  had  set  aside  thirty  shares  of  the  stock  which  he  intended  for 
the  adopted  child.  After  the  thirty  shares  had  thus  been  set  apart. 
Sharp  told  Youmans  that  he  could  make  the  number  of  shares  but 
twenty-seven,  and  that  as  Ihe  receipt  had  been  made  out  to  him 
for  the  shares,  he  would  want  an  order  from  him  for  the  three 
shares,  and  he  then  obtained  from  him,  on  the  19th  of  May,  1873, 
the  following- order  addressed  to  the  president  and  treasurer  of  the 
railway  company: 

"  Gentlemen. —  Please  transfer  three  shares  of  the  stock  now 
held  by  me  in  the  Twenty-third  Street  Railway  as  Mr.  Jacob  Sharp 
may  direct.  Respectfully,  Sidney  A.  Youmans." 

The  certificate  of  stock  was  never  delivered  to  Youmans,  but  re- 
mained in  the  office  of  the  company,  as  directed  by  Sharp.  After 
the  stock  had  been  put  in  .the  name  of  Youmans,  and  a  dividend 
had  been  declared.  Sharp  told  him  that  he  must  go  to  the  office  for 
the  dividends ;  that  he  had  the  dividends  made  out  in  his  name  and 
they  would  support  the  child,  or  help  support  it,  and  in  this  way 
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the  dividends  were  paid  to  Youmans  until  the  time  of  his  death, 
by  Sharp's  direction.  The  wife  of  Youmans,  Sharp's  niece,  died 
after  this  stock  had  thus  been  placed  in  his  name;  and  he  married 
a  second  wife,  and  that  wife  has  ceased  to  take  care  of  the  child. 

These  are  all  the  material  facts  appearing  in  the  case ;  they  are 
undisputed,  and  from  them  it  must  be  determined  whether  a  valid 
gift  of  this  stock  was  made  to  Youmans;  and  I  think  it  very  clear 
that  there  was  not.  Delivery  is  essential  to  constitute  a  valid  gift 
The  delivery  must  be  such  as  to  vest  the  donee  with  the  control  and 
dominion  over  the  property,  and  to  absolutely  divest  the  donor  of 
his  dominion  and  control,  and  the  delivery  must  be  made  with  the 
intent  to  vest  the  title  of  the  property  in  the  donee.  The  intent  is 
a  necessary  element  of  the  transaction.  Delivery,  without  intent  to 
vest  the  title  in  the  donee,  could  pass  no  title  to  him. 

Here  it  may  be  admitted  that  the  payment  of  the  money  by 
Sharp,  the  entry  of  the  stock  on  the  books  of  the  company  in  the 
name  of  Youmans,  and  the  delivery  to  him  of  the  receipt  of  July 
II,  1872,  would  have  been  suflScient  to  constitute  a  delivery  of  the 
stock  to  Youmans,  and  sufficient  to  make  a  valid  gift  thereof  to  him, 
if  such  had  been  the  intention  of  Sharp;  but  it  is  clear  that  such 
was  not  the  intention.     He  did  not,  in  any  event,  intend  to  vest  the 
title  in  Youmans  for  himself;  his  intention  was  to  create  a  trust 
for  the  benefit  of  the  child,  in  whom  he  took  the  special  linterest. 
He  did  not  intend  that  Youmans  should  control  the  shares  of  stock ; 
he  directed  that  they  should  be  retained  by  the  treasurer  of  the 
company,  subject  to  his  future  control  and  direction.    Youmans 
drew  the  dividends  by  his  special  direction  and  consent,  for  the 
support  of  the  child.     It  may  be  true,  in  a  legal  sense,  that  it  was 
not  necessary  for  Youmans  to  have  the  certificate  of  stock  in  order 
to  constitute  him  a  stockholder,  but  among  business  men  the  certifi- 
cate of  stock  is  regarded  as  representing  the  stock  and  the  title 
thereto.     Such    is    the    common    understanding,    and    Sharp  un- 
doubtedly supposed  when  he  retained  the  certificate  that  the  stock 
remained  subject  to  his  control.    The  fact  that  Youmans  did  not, 
during  his  life,  nearly  seven  years,  call  for  the  certificate  of  stock 
shows  quite  clearly  that  he  did  not  regard  himself  as  the  owner  of 
the  stock ;  and  that  Sharp  claimed  to  have  the  control  and  dispo- 
sition thereof  appears  from  the  fact  that  he  assumed  to  dispose 
of  three  shares  thereof,  after  the  certificate  for  the  thirty  shares 
had  been  executed.     It  is  true  that  he  applied  to  Youmans  for  an 
order  to  transfer  these  three  shares,  but  that  was  merely  a  matter 
of  form,  because  Youmans  held  the  receipt  and  the  shares  appeared 
upon  the  books  of  the  company  in  his  name.    That  was  a  mere 
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matter  of  bookkeeping.  Therefore,  I  conclude  that  there  was  no 
delivery  of  the  stock,  within  the  meaning  of  the  law,  to  Youmans, 
with  the  intent  to  vest  the  title  in  him  and  give  him  the  control 
thereof,  and  hence  there  is  no  reason,  in  law  or  justice,  why  the 
plaintiff  in  this  action  should  recover,  and  thus  probably  defeat 
the  benevolent  purpose  which  actuated  Sharp  when  he  caused  this 
stock  to  be  set  apart.  This  defense  is  available  to  the  defendant. 
It  cannot  be  compelled  to  deliver  the  certificate  to  the  plaintiff, 
unless  Youmans  owned  it  or  was  entitled  to  it.  It  did  not  hold  the 
certificate  as  bailee  for  Youmans,  but  as  bailee  for  Sharp.  The 
judgment  should  be  reversed  and  a  new  trial  granted,  costs  to  abide 
event. 
Judgment  reversed. 


Elmira  S.  Matthews  v.  Mary  E.  Hoagland  et  al. 

48  New  Jersey  Equity  Reports  455  (1891). 

Action  to  subject  personal  property,  charged  to  have  been  im- 
properly diverted  or  retained,  to  administration  as  assfcts  of  the 
estate. 

Green,  V.  C.  *  *  *  Mrs.  Hoagland's  statement  of  the 
transaction  is,  that  she  being  at  her  home  in  Newark,  her  father, 
shortly  after  his  return  from  his  wedding  trip,  sent  by  letter  for 
her  to  come  to  see  him.  That  she  went  to  Lambertville  and  met 
him  at  his  old  home;  that  he  told  John  and  herself  to  come  up- 
stairs, he  had  something  for  them.  They  went  upstairs  with  him 
and  into  his  bedroom ;  he  took  his  box  out  and  took  these  papers  out 
of  the  box  and  handed  them  to  them ;  he  handed  her  brother  a  deed 
and  gave  her  the  bonds  and  mortgages  he  held  against  her  —  he 
handed  these  papers  to  them  and  said,  "  Here,  take  these,  life  is 
uncertain  and  they  are  yours;  this  is  part  of  your  mother's  estate, 
and  I  want  you  to  have  them  whilst  I  am  living;"  that  this  was 
said  with  reference  to  papers  other  than  the  bonds,  mortgages  and 
deed  is  shown  by  its  substantial  repetition  in  answer  to  a  question 
as  to  what  her  father  said  when  he  handed  her  or  John  the  securi- 
ties in  the  bedroom,  and  afterward  that  the  Lehigh  Navigation 
and  Camden  and  Amboy  railroad  and  the  Cedar  Rapids  bonds, 
which  Dimham  took  out  of  the  box,  and  which  were  claimed  by 
her  brother  and  herself,  were  the  same  stocks  and  bonds  which  her 
father  had  talked  about  to  her  and  handed  her  in  the  bedroom.  On 
her  cross-examination  she  repeats  the  statement  and  says  her 
father,  besides  the  deed,  then  delivered  to  John  the  railroad  stocks ; 
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that  she  did  not  have  them  in  her  hands,  but  that  John  had  the 
deed  and  the  other  papers,  the  stock,  the  Lehigh  Navigation  bond, 
and  the  Camden  and  Amboy  and  the  Burlington  and  Cedar  Rapids 
bond ;  that  she  saw  them  in  his  hands ;  that  John  read  them  over  as 
his  father  handed  them  to  him. 

In  her  account  of  the  subsequent  part  of  the  transaction,  some- 
thing was  said  about  the  securities  being  undivided;  she  does  say 
that  her  father  intended  to  deal  equally  with  her  brother  and  her- 
self, and  I  understand  that  the  statement  as  to  the  securities  being 
undivided,  meant  that  they  were  in  such  amounts  that  they  were 
not  suceptible  of  being  equally  divided,  so  that  each  could  take  a 
moiety.  She  said  she  did  not  want  to  use  hers  then,  and  John 
said  he  did  not  want  his,  and  they  both  said  they  did  not  want 
them  then,  and  asked  their  father  to  keep  them,  and  gave  them 
back  to  him,  and  said  that  the  one  who  might  want  them  after- 
ward could  call  for  them  and  get  them  when  so  wanted. 

That  he  put  them  back  in  the  box  and  put  the  box  in  the 
secretary. 

His  collecting  the  interest  and  dividends  after  this  interview  is 
evidence  <tf  control  over  them,  which,  unexplained,  would  tend  to 
prove  the  exercise  of  assumed  ownership,  but  it  is  not  inconsistent 
with  the  idea  that  he  held  these  securities  for  his  son  and  daughter, 
and  especially  is  this  so,  if,  as  Mrs.  Hoagland  says,  he  sent  her 
the  same  whenever  she  wanted  it.  They  were  father  and  daughter, 
and  it  is  not  strange  that  neither  kept  accurate,  or  any,  account  of 
the  payments.     *     *     * 

Assuming  that  her  account  of  the  transaction  between  her  father 
and  her  brother  and  herself  is  reliable,  what  was  its  legal  effect 
as  to  the  ownership  of  the  securities  in  question  ?  The  development 
of  the  law  with  reference  to  the  subject  —  matter  of  gifts,  and 
what  is  necessary  to  effectuate  their  purpose  under  changed  con- 
ditions of  the  incidents  of  property  rights,  and  the  procedure  of 
courts  to  enforcq  them,  has  been  such  that  it  now  embraces  almost 
every  kind  of  personal  property,  whether  of  a  corporeal  or  incor- 
p>oreal  nature,  and  has  rendered  obsolete  many  formalities  which 
were  formerly  required.  The  evolution  from  its  ancient  operation, 
only  on  chattels  passing  by  manual  delivery,  to  its  present  com- 
prehensive scope,  is  traced  in  notes  to  fVard  v.  Turner,  i  White  & 
T.  Lead.  Cas.  *io58;  to  Ellison  v.  Ellison,  i  White  &  T.  Lead. 
Cas.  (T.  B.  Series)  *3I3  et  seq,;  to  Austin  v.  Mead,  Brett  Lead. 
Cas.  *I22;  to  Bradley  v.  Hunt,  23  Am.  Dec.  597;  to  Flanders  v. 
Blandy,  Am.  L.  Reg.  (Vol.  26,  N.  S.)  581,  2  Spenc.  Eq.  Jur.  *895 
et  seq. 
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To  constitute  a  valid  gift  inter  vivos,  there  must  be  such  a  trans- 
fer of  the  subject-matter  as  will  pass  the  donor's  title  at  once  to 
the  donee,  absolutely  and  irrevocably,  divesting  the  former  of,  and 
investing  the  latter  with,  all  of  the  donor's  right  or  title  therein, 
and  control  and  dominion  thereof.  2  Blacks.  Com.  441 ;  2  Kent 
Com.  *438,  *439,  May  Fraud  Conv.  (T.  B.  Series)  *403;  Jackson 
V.  Twenty-third  Street  Railway,  88  N.  Y.  520,  526;  Young  v. 
Young,  80  N.  Y.  422. 

The  actual  delivery  of  bonds,  known  in  the  market  as  transfer- 
able by  delivery,  made  by  one  holder  to  another,  for  value,  under 
all  the  authorities,  passes  the  title,  or  if  delivered,  with  words  or 
acts  indicating  a  present  absolute  gift,  constitutes  a  valid  gift  inter 
vivos.  Morris  Canal  v.  Fisher,  i  Stock.  667;  Morris  Canal  v. 
Leivis,  I  Beas.  323;  Boyd  v.  Kennedy,  9  Vr.  146;  notes  to  Miller 
V.  Race,  1  Sm.  Lead.  Cas.  746;  London  and  C.  Banking  Co.  v, 
London  and  R,  B.,  L.  R.  (21  Q.  B.  Div.)  535. 

The  bonds  known  as  Burlington  and  Cedar  Rapids  Railroad  and 
Lehigh  Navigation  Company  were  of  that  character,  and  their 
actual  delivery  by  Henry  Matthews  to  John  H.  Matthews  for  him- 
self and  his  sister,  who  was  present  assenting  thereto,  accompanied 
by  the  declarations  testified  to  by  Mrs.  Hoagland,  passed  the  title 
from  him  to  them  and  constituted  the  transaction  a  complete  gift. 

If  the  gift  is  complete,  the  whole  title  of  the  donor  has  passed 
from  him  to  the  donee,  and  the  subsequent  redelivery  of  the  subject- 
matter  of  the  gift  to  the  donor,  to  keep  for  the  donee,  will  not 
disturb  the  title  of  the  latter  in  the  thing  given.  Grover  v.  Grover, 
24  Pick.  261 ;  Whitford  v.  Horn,  18  Kan.  455 ;  Ector  v.  Welch,  29 
Ga.  443;  Darby  v.  Rector,  10  Ark.  211;  Ivey  v.  Owens,  28  Ala. 
641 ;  Easly  v.  Dye,  14  Ala.  158. 

With  reference  to  the  formalities  necessary  to  effectuate  the 
gift  of  nonnegotiable  securities,  the  law  is  in  a  less  satisfactory 
and  settled  condition.  The  question  as  to  the  alleged  gift  of  the 
shares  in  the  Camden  and  Amboy  Railroad  Company  is  therefore 
not  so  easy  of  solution.  These  shares  are  on  the  face  of  the  cer- 
tificate in  the  name  of  Henry  Matthews,  and  declared  to  be  "  trans- 
ferable only  by  him,  or  by  his  legal  representatives,  on  the  books  of 
the  company,  on  the  surrender  of  this  certificate." 

The  certificate  has  on  its  back  a  printed  blank  assignment  and 
power  of  attorney  for  the  transfer  of  the  stock  by  the  record  owner. 

The  provisions  of  charters,  or  of  by-laws,  under  the  statute 
(Rev,  p.  181,  §  26),  that  stock  of  the  corporation  shall  be  trans- 
ferable only  on  the  books  of  the  company,  are  held  to  be  intended 
merely  for  the  protection  of  the  company. 
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It  is  settled  that  one  in  possession  of  a  certificate  of  stock  in 
an  incorporated  company,  accompanied  by  an  assignment  in  blank, 
executed  by  the  record  owner,  with  an  irrevocable  power  of  at- 
torney, authorizing  the  transfer  of  the  stock,  is  presumptively  the 
equitable  owner  of  the  shares,  whose  title  thereto  cannot  be  im- 
peached if  he  has  given  value  for  them  without  notice  of  any 
intervening  equity.  Rogers  v.  New  Jersey  Insurance  Co.,  4  Halst. 
167;  Broadway  Bank  v.  McElrath,  2  Beas.  24;  affirmed  in  Hun- 
terdon County  Bank  v.  Nassau  Bank,  2  C.  E.  Gr.  496;  Mount 
Holly  Co.  v.  Ferree,  2  C  E.  Gr.  117;  Prall  v.  Tilt,  i  Stew.  Eq. 
479;  Del.  &  Atl.  R.  R.  v.  Irick,  3  Zab.  321 ;  State,  Bush  v.  Warren 
F.  Co.,  3  Vr.  439. 

The  reason  of  the  rule  is  that  the  record  owner  has  done  ever>'- 
thing  in  his  power  to  effect  the  transfer,  and  by  such  act  has  as- 
signed all  interest  he  may  have  had,  and  surrendered  all  indicia  of 
ownership  —  as  to  third  parties,  holders  for  value,  he  is  estopped 
from  asserting  ownership.  McNeil  v.  Tenth  National  Bank,  46 
N.  Y.  325;  Williams  v.  Col.  Bank.  L.  R.  (38  Ch.  Div.)  388; 
affirmed  L.  R.  (15  App.  Cas.)  267  —  as  to  volunteers,  the  gift 
*s  complete  and  irrevocable  if  inter  vivos. 

In  England,  stocks,  shares,  bonds,  debentures  and  other  securi- 
ties which  are  not  assignable  at  law  unless  duly  transferred,  must 
be  duly  transferred,  and  not  merely  assigned  or  covenanted  to  be 
transferred,  to  constitute  a  valid  gift.  May  Fraud.  Conv.  *4I3; 
Antrobus  v.  Smith,  12  Ves.  39;  Dillon  v.  Coppin,  4  Myl.  &  C.  647; 
Searle  v.  Law,  15  Sim.  95.  The  Companies  Clauses  Act  of  1845 
requires  such  assignments  to  be  by  deed,  and  to  be  delivered  to 
the  officers  of  the  company,  without  which  formalities  the  legal 
title  will  not  pass.  Nanney  v.  Morgan,  L.  R.  (37  Ch.  Div.)  346. 
The  English  cases  proceed  on  the  ground  that  the  title  not  having 
passed  by  a  legal  assignment,  equity  will  not  interfere  to  enforce 
an  equitable  title  of  a  volunteer. 

The  same  is  the  effect  of  the  decisions  in  Maryland,  unless  the 
transfer  is  made  complete  in  the  lifetime  of  the  donor,  on  the 
ground  that  the  power  of  attorney  does  not  survive  him.  {Penn- 
ington, Admr.  v.  Gitting's  Exrs.,  2  Gill.  &  J.  2og;' Bait.  Retort  and 
Fire  Brick  Co.  v.  Mali,  65  Md.  93)  while  in  other  states  the  mere 
delivery  without  indorsement  or  written  assignment  of  the  cer- 
tificate of  stock  with  words  of  gift  are  held  sufficient.  Common- 
wealth V.  Crompton  (Pa.)  20  Atl.  Rep.  417;  Ridden  v.  Thrall 
(N.  Y.)  26  N.  E.  Rep.  627;  Hopkins  v.  Manchester  (R.  I.)  19  Atl. 
Rep.  243. 
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Smith  V.  Burnet,  8  Stew.  Eq.  314,  in  the  Court  of  Errors  and 
Appeals,  on  the  question  of  gift,  turned  on  the  point  that  there 
was  no  such  delivery  of  the  stock  as  implied  an  intention,  on  the 
part  of  the  donor,  to  give  it  absolutely,  or  to  abandon  control  of 
its  proceeds. 

The  ordinary,  in  Dilts  v.  Stevenson,  2  C.  E.  Gr.  407  (at  p.  413), 
says:  "To  constitute  a  perfect  gift  the  donor  must  part  with  the 
possession  and  dominion  of  the  property.  And  if  the  thing  given 
be  a  chose  in  action,  the  law  requires  an  assignment,  or  some 
equivalent  instrument,,  and  the  transfer  must  be  actually  executed  " 
—  citing  2  Kent  Com.  *439.  The  rule,  thus  broadly  given  in  the 
last  sentence  has  undoubtedly,  since  Chancellor  Kent  so  stated  it 
in  his  commentaries,  been  greatly  relaxed  in  many  jurisdictions 
with  reference  to  money  obligations,  and  in  others  to  all  choses  in 
action,  while  Judge  Grover,  in  Gray  v.  Barton,  55  N.  Y.  (at  p.  73), 
quotes  the  same  extract  with  approval.  In  many  cases  in  that 
state  the  principle  seems  to  be  disregarded. 

There  is  great  diversity  of  opinion  evinced  by  the  decisions  in 
other  jurisdictions,  but  I  am  unable  to  find  any  authority  in  this 
state  which  would  indicate  a  departure  from  the  principle  stated. 
The  relaxation  of  the  rule  elsewhere  seems  to  have  resulted  from 
the  ruling  as  to  money  obligations  and  gifts  causa  mortis. 

There  seems,  however,  to  be  every  reason  why  it  should  be  ad- 
hered to  in  a  case  of  an  alleged  gift  inter  vivos  of  stock,  both 
from  the  nature  of  the  subject-matter,  and  from  the  incidents 
of  such  gifts.  There  is  a  wide  difference  in  the  character  of 
property  in  shares  of  stock  and  that  in  money  obligations. 

Chief  Justice  Shaw,  in  Fisher  v.  Essex  Bank,  5  Gray,  373  (at 
p.  377),  speaking  of  the  character  of  property  in  shares  of  stock, 
and  wherein  it  differs  from  a  money  obligation,  says:  "A  nearer 
analogy,  perhaps,  is  that  of  a  chose  in  action,  capable,  like  this, 
of  being  assigned  in  equity,  by  a  delivery  over  of  the  certificate, 
which  is  the  assignor's  muniment  of  title,  with  an  assignment  duly 
executed,  transferring  to  the  assignee  all  the  assignor's  right,  title 
and  interest.  And  yet  it  is  not  like  the  assignment  of  a  chose  in 
action,  which  is  the  transfer  of  the  assignor's  interest  in  a  debt, 
and  rests  in  the  assignee  an  equitable  right  to  collect  the  debt  in 
the  name  of  the  assignor. 

"  The  right  is,  strictly  speaking,  a  right  to  participate,  in  a  cer- 
tain proportion,  in  the  immunities  and  benefits  of  the  corporation; 
to  vote  in  the  choice  of  their  officers,  and  the  management  of  their 
concern;  to  share  in  the  dividends  of  profits,  and  to  receive  an 
aliquot  part  of  the  proceeds  of  the  capital,  on  winding  up  and 
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terminating  the  active  existence  and  operations  of  the  corporation. 
Again,  when  a  transfer  is  rightfully  made  and  complete,  it  vests  a 
right  in  the  transferee  not  merely  to  act  in  the  place  of  the  vendor 
and  in  his  name,  but  substitutes  him,  in  all  respects,  as  the  legal 
and  only  holder  of  the  shares  transferred  to  the  same  extent  to 
which  they  were  before  held  by  the  vendor.  The  title,  therefore, 
by  which  such  interest  is  held  is  strictly  a  legal  title;  it  is  created 
and  defined  by  law;  its  benefits  are  secured  by  law;  it  is  trans- 
ferable by  operation  of  law,  and  may  be  attached  on  mesne  process 
and  seized  on  execution  and  sold  by  legal  authority  to  satisfy  the 
debts  of  the  owner."  The  incidents  of  gifts  inter  vivos  call  for  the 
observance  of  the  rule  as  laid  down  by  Chancellor  Kent.  Cogent 
reasons  are  given  by  Mr.  Justice  Gilbert  in  Johnson  v.  Spies,  5  Hun 
468,  why  the  law  might  well  overlook  an  informality  or  incomplete- 
ness in  a  gift  caiisa  mortis,  which  it  would  not  tolerate  in  respect 
to  a  gift  inter  vivos.  15  Alb.  L.  J.  40.  A  gift  inter  vivos  must  be 
complete  in  presenti;  it  has  no  reference  to  the  future;  there  must 
be  a  delivery,  and  it  must  be  an  actual  one,  ''  so  far  as  the  subject  is 
capable  of  delivery.  It  must  be  secundum  subjectam  maieriam, 
and  be  the  true  and  effectual  way  of  obtaining  the  command  and 
dominion  of  the  subject."    2  Kent  Com.  *439. 

In  Basket  v,  Hassell,  107  U.  S.  602,  Mr.  Justice  Matthews  (at 
p.  614)  says :  "  The  point  which  is  made  clear  by  this  review  of 
the  decisions  on  the  subject,  as  to  the  nature  and  effect  of  a  delivery 
of  a  chose  in  action,  is,  as  we  think,  that  the  instrument  or  docu- 
ment must  be  the  evidence  of  a  subsisting  obligation,  and  be  de- 
livered to  the  donee,  so  as  to  vest  him  with  an  equitable  title  to 
the  fund  it  represents,  and  to  divest  the  donor  of  all  present  control 
and  dominion  over  it,  absolutely  and  irrevocably,  in  case  of  a  gift 
inter  vivos,  but  upon  the  recognized  conditions  subsequent,  in  cases 
of  a  gift  mortis  causa;  and  that  a  delivery  which  does  not  confer 
upon  the  donee  the  present  right  to  reduce  the  fund  into  possessiai 
by  enforcing  the  obligation,  according  to  its  terms,  will  not  suflfce." 
As  delivery  is  necessary  to  the  validity  of  a  gift  inter  vivos,  and  as 
the  certificate  of  stock  is  the  only  thing  connected  with  its  owner- 
s-hip that  is  .capable  of  manual  tradition,  it  would  seem  that  an 
assign^nent  and  power  to  transfer,  which  are  necessary  to  make 
the  certificate  at  once  available,  inheres  in  its  effectual  delivery. 
There  appears  to  be  a  controlling  distinction  between  a  transfer  in- 
volving the  delivery  of  a  certificate  of  stock  with  an  assignment 
and  power  to  transfer  the  shares,  with  words  of  gift,  and  a  de- 
livery of  the  certificate  unassigned  and  unaccompanied  by  an 
act  or  writing  empowering  its  transfer;  for  a  gift  inter  litvs 
being  incomplete  so  long  as  any  act  of  the  donor  remains  undone 
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which  is  necessary  to  confer  on  the  donee  the  power  of  the  present 
control  and  enjoyment  of  the  subject  of  the  gift,  the  failure  of  the 
record  owner  of  the  stock  to  clothe  the  donee  with  the  means  of 
at  once  acquiring  the  benefits  of  the  stock,  leaves  unperformed  an 
act  which  prevents  the  gift  from  taking  effect  in  presetUi  which  is 
vital  to  it  as  a  gift  inter  vivos. 

Again,  it  is  necessary  to  the  validity  of  a  gift  ifiter  vivos,  that  all 
of  the  title  of  the  donor,  whatever  it  may  be,  should  be  transferred 
at  once  to  the  donee.  He  cannot  retain  any  interest  therein  with- 
out destroying  its  character  as  a  gift.  Young  v.  Young,  80  N.  Y. 
422.  The  handing  over  of  a  certificate  of  stock  without  a  written 
assignment  of  power  certainly  does  not  transfer  the  legal  title.  If 
we  admit  it  confers  an  equitable  title,  the  legal  has  remained  in  the 
donor,  and  cannot  be  enforced,  for  equity  recognizes  and  makes 
effective  only  assignments  founded  on  a  valuable  consideration  and 
does  not  aid  a  volunteer.  May  Fraud.  Conv.  *4o6;  WecUe  v.  Ollive, 
17  Beav.  252. 

Nor  under  the  decisions  will  equity  build  up  a  trust  with  the 
fragments  of  an  incomplete  gift.  Antrobus  v.  Smith,  17  Ves.  39; 
Richards  v.  Dolbridge,  L.  R.  (18  Eq.  Cas.)  11;  Moore  v.  Moore, 
L.  R.  (18  Eq.  Cas.)  474;  Milroy  v.  Lord,  4  De  G.,  F.  &  J.  274; 
Heartley  v.  Nicholson,  L.  R.  (19  Eq.  Cas.)  233;  Young  v.  Young, 
supra. 

In  my  judgment  the  character  of  the  property  in  shares  of 
a  corporation,  as  well  as  the  distinctive  qualities  of  a  gift  inter 
vivos,  forbid  a  departure  from  the  rule,  that  a  valid  gift  of  such 
property  cannot  be  made  by  the  delivery  of  the  certificate  of  stock, 
without  formal  transfer,  or  an  assignment  and  power  in  writing 
to  transfer  the  shares.     *     *     * 

The  stock  of  the  Camden  and  Amboy  Railroad  I  am  of  opinion 
was  not  effectually  given  by  the  intestate,  and  belonged  at  his  death 
to  his  estate.     *     *     * 


Commonwealth  v.  Crompton. 

137  Pennsylvania  State  Reports  138  (1890). 

Proceedings  to  escheat,  as  the  property  of  one  McNaughton;.der- 
ceased,  certain  bonds  and  railroad  stocks  in  the  possession  of  ap- 
pellee, Mrs.  Crompton,  administratrix  of  his  estate,  but  which  she 
claimed  to  have  been  given  to  her. 

Mr.  Justice  McCollum.  *  *  *  a  gift  needs  no  consider- 
ation to  support  it,  yet  in  the  present  case  there  was  a  valuable  one 
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acknowledged  by  the  donor,  and  impelling  him  to  the  action  which 
is  the  subject  of  this  controversy.  For  twenty-one  years  he  lived 
in  the  family  of  the  donee  as  a  boarder,  and  had  his  washing  and 
mending  done  there,  and  for  these  he  promised  to  pay  her.  He 
was  in  poor  health  the  last  four  years  of  his  life,  and  required  and 
received  from  her  and  her  children  considerate  care  and  attention. 
He  often  manifested  grateful  appreciation  of  these  services,  and 
expressed  a  purpose  to  make  compensation  for  them.  In  execution 
of  his  purpose,  he  delivered  to  her  the  box  containing  the  govern- 
ment bond  and  the  certificates  of  railroad  stock.  It  is  apparent 
from  the  evidence  that  he  intended  to  make  an  absolute  gift  of  these 
securities  to  her,  and  that  he  supposed  the  delivery,  and  the  words 
accompanying  it,  invested  her  with  the  exclusive  control  and  owner- 
ship of  them.  There  remains  for  consideration  the  question 
whether  the  failure  to  make  a  formal  written  transfer  of  the  se- 
curities to  the  donee,  will  defeat  the  purpose  of  the  donor  and 
give  them  to  the  commonwealth  as  an  escheat. 

It  is  now  settled  that  a  valid  gift  of  nonhegotiable  securities  may 
be  made  by  delivery  of  them  to  the  donee  without  assignment  or 
indorsement  in  writing.  This  principle  has  been  applied  to  notes, 
bonds,  stock  and  deposit  certificates,  and  life  insurance  policies.  In 
Pennsylvania,  Wells  v.  Tucker,  3  Binn.  366;  Licey  v.  Licey,  7  Pa. 
251,  and  Medeira's  App.,  17  N.  W.  202,  are  illustrations  of  and 
rest  upon  it,  and  it  has  distinct  recognition  and  approval  in  other 
deliverances  of  this  court.  In  Walsh's  App.,  122  Pa.  177,  we  re- 
fused to  extend  it  to  a  depositor's  bank-book,  but  actaiowledged 
"  that,  in  the  case  of  notes  and  other  instruments  payable  to  order, 
a  delivery  accompanied  by  words  importing  a  present  absolute  gift 
would  invest  the  donee  with  the  ownership  of  the  fund."  The 
bank-book  was  regarded  as  on  the  same  footing  as  a  book  of 
original  entries,  and  the  mere  delivery  of  it  to  the  donee  as  in- 
sufficient to  pass  any  title  to  the  accounts  appearing  upon  it  But 
''  a  certificate  of  deposit  is  a  subsisting  chose  in  action,  and  repre- 
sents the  fund  it  describes,  as  in  case  of  notes,  bonds,  and  other 
securities,  so  that  delivery  of  it  as  a  gift  constitutes  an  equitable 
assignment  of  the  money  for  which  it  calls."  Basket  v.  Hassell, 
107  U.  S.  602.  In  the  case  last  cited,  Mr.  Justice  Matthews,  after 
an  exhaustive  examination  of  the  authorities,  said:  "The  point 
which  is  made  clear  by  this  review  of  the  decisions  on  the  subject 
as  to  the  nature  and  effect  of  a  delivery  of  a  chose  in  action,  is,  as 
we  think,  that  the  instrument  or  document  must  be  the  evidence 
of  a  subsisting  obligation,  and  be  delivered  to  the  donee  so  as  to 
vest  him  with  an  equitable  title  to  the  fund  it  represents  and  to 
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divest  the  donor  of  all  present  control  and  dominion  over  it,  abso- 
lutely and  irrevocably,  in  case  of  a  gift  inter  vivos,  but  upon  the 
recognized  conditions  subsequent,  in  case  of  a  gift  mortis  causa." 

The  shares  of  stock  are  choses  in  action,  and  the  certificates  evi- 
dence of  the  title  to  them :  Slaymaker  v.  Bank,  10  Pa.  373.  Why 
may  not  a  delivery  of  the  certificates,  coupled  with  words  of  abso- 
lute and  present  gift,  invest  the  donee  with  an  equitable  title  to  the 
stock,  which  the  donor  or  a  volunteer  cannot  successfully  assail? 
A  stockholder  may  clothe  another  with  the  complete  equitable  title 
to  his  stock  without  compliance  with  the  forms  printed  by  the 
corporation:  United  States  v.  Vaughan,  3  Binn.  394;  Common- 
zvealth  v.  Watmough,  6  Wh.  117;  Building  Assn.  v.  Sendmeyer,  50 
Pa.  67;  Finney's  App.,  59  Pa.  398;  Water-Pipe  Co,  v.  KitcHemnan, 
108  Pa.  630. 

As  the  gift  in  question  was  supported  by  a  valuable  consideration, 
and  the  instruments  which  represented  the  ownership  of  the  donor 
in  the  subject-matter  of  the  gift  were  delivered  to  the  donee,  we 
think  she  had  a  title  to  the  securities  which  cannot  be  destroyed  in 
a  proceeding  by  the  commonwealth  to  escheat  them. 

Judgment  affirmed. 


CHAPTER  IX. 

Creditors. 


(a)  Relation  of  Creditor  to  Corporation. 
O'Bear  Jewelry  Co.  et  al.  v,  Volfer  &  Co.  et  al. 

io6  Alabama  Reports  205  (1894). 

Appeal  from  the  City  Court  of  Birmingham,  in  equity. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

McClellan,  J.    The  present  bill  is  filed  by  Volfer  &  Co.  and 
others,  as  judgment  creditors  of  the  O'Bear  Jewelry  Co.,  a  corpo- 
ration.    Said  corporation,  R.  D.  Johnson,  The  Alabama  National 
Bank,  G.  S.  O'Bear,  Jr.,  W.  G.  O'Bear,  F.  C  O'Bear,  and  W.  B. 
Copeland  are  made  parties  defendant.     It  is  made  to  appear  by  the 
bill  that  the  O'Bears  and  Copeland  organized  said  corporation  with 
a   proposed   or   nominal   capital   of   twenty-five  thousand  dollars 
divided  into  two  hundred  and  fifty  shares  of  one  hundred  dollars 
each.     Of  these  G.   S.  O'Bear  subscribed  for  eighty  shares,  or 
eight  thousand  dollars,  to  be  paid  by  transferring  to  the  corpo- 
ration a  certain  stock  of  jewelry,  store  fixtures,  etc.     W.  G.  O'Bear 
subscribed  for  thirty  shares,  or  three  thousand  dollars,  to  be  paid 
by  transferring  to  the  corporation  a  lot  of  miscellaneous  jewelry, 
a  list  of  which  was,  according  to  the  report  of  the  commissioners, 
in  their  hands.     Mrs.  F.  C.  O'Bear  subscribed  for  twenty  shares, 
or  two  thousand  dollars,  with  the  privilege  of  paying  for  the  same 
by  delivering  to  the  company  certain  gold  watches  (28)  and  dia- 
mond  rings    (3).     And  W.   B.   Copeland   subscribed   for  twenty 
shares  to  be  paid  in  money.     The  corporation  organized  in  Feb- 
ruary, 1888,  and  a  report  was  made  to  the  probate  judge's  office 
setting  forth  that  said  subscribers  for  stock  had  made  the  transfers 
of  property  and  the  cash  payments  as  provided  for  in  the  terms  of 
their  respective  subscriptions.    The  bill  avers  that  said  Copeland 
did  not  and  has  never  paid  the  two  thousand  dollars  subscribed  by 
him,  but  still  owes  the  same;  that  the  stock  of  goods,  etc.,  which 
was  paid  to  and  accepted  by  the  commissioners  in  satisfaction  of 
G.   S.   O'Bear's  subscription  of  eight  thousand  dollars,  was  not 
worth  more  than  four  thousand,  was  fraudulently  accepted  in  full 
payment,  and  that  said  G.  S.  still  owes  the  balance  of  four  thousand 
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dollars ;  that  the  lot  of  jewelry  with  which  W.  G.  O'Bear  was  to 
pay  his  subscription  of    three  thousand  dollars,  and  which  was  so 
accepted,  was  worth  only  one  thousand  dollars,  and  hence  that  W. 
G.  still  owes  the  balance  of  two  thousand  dollars ;  that  Mrs.  F.  C. 
O'Bear  did  not  pay  the  amount  subscribed  by  her  either  in  property 
or  money,  and  still  owes  the  same.     Said  G.  S.  O'Bear  and  W.  B. 
Copeland  were  the  commissioners  appointed  by  the  probate  judge 
to  open  books  of  subscription  to  the  capital  of  said  corporation; 
and  the  bill  charges  "  that  the  pretense  and  representation  that  said 
W.  B.  Copeland  had  paid  his  subscription  in  cash,  and  that  Mrs. 
F.  C.  O'Bear  had  paid  her  subscription  by  the  transfer  of  twenty- 
eight  watches  and  three  diamond  rings,  when,  in  truth  no  such  pay- 
ments were  made,  and  the  excessive  valuation  of  the  property  trans- 
ferred by  G.  S.  and  W.  G.  O'Bear,  were  knowingly  and  intention- 
ally made  by  collusion  and  agreement  among  said  incorporators,  and 
constituted  fraud  upon  persons  who  might  become  creditors  of  said 
corporation."    The  corporation  upon  organization  commenced  and 
continued  business  until  December,  1888,  or  January,  1889,  when 
most  of  its  stock  of  goods  was  destroyed  by  fire,  and  since  then 
it  has  not  carried  on  its  business.    While  carrying  on  its  business 
the  corporation  bought  large  quantities  of  merchandise  and  at  the 
time  of  the  fire  had  on  hand  goods  amounting  in  value  to  many 
thousand  dollars,  which  were  insured  to  a  large  amount,  and  it 
was  agreed  that  the  insurance  companies  should  pay  the  corpo- 
ration the  sum  of  seven  thousand  dollars  on  account  of  said  loss. 
At  the  time  of  said  fire  the  corporation  was  indebted  to  com- 
plainants in  the  several  sums  stated  in  the  bill,  and  to  divers  other 
persons,  including  the  Alabama  National  Bank,  to  which  it  owed 
twenty-five  hundred  dollars,  and  was  then  and  ever  since  has  been 
confessedly  insolvent,  the  bulk  of  its  assets,  after  the  fire,  con- 
sisting of  the  sums  owing  it  by  the  insurance  companies.     *     *     * 
The  theory  upon  which  complainants  seek  relief  is  thus  set  forth 
in  the  bill :    "  Complainants  are  advised  that  the  entire  assets  of 
said  corporation  constitute  a  trust  fund  for  creditors,  and  that  all 
persons  who  in  any  wise  knowingly  participate  in  the  unlawful 
appropriation  of  said  trust  fund  or  any  part  thereof  will  be  re- 
quired in  equity  to  restore  the  same.    That  the  subscribers  to  said 
capital  stock  will  be  compelled  to  pay  the  differences  between  their 
respective  siibscriptions  and  the  actual,  reasonable  value  of  the 
property  transferred  by  them  in  pretended  payment  thereof.    And 
that  such  subscribers  as  have  made  no  payment  or  transfer  of 
property  will  be  required  full  pa)rment  to  make.    The  said  con- 
fession of  judgment  will  be  held  a  part  and  parcel  of  said  general 
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assignment  and  said  Alabama  National  Bank  will  be  required  to 
pay  the  sum  received  by  it  in  payment  thereof,  as  aforesaid,  for 
the  benefit  of  creditors,  and  that  said  bank  will  be  further  required 
to  account  for  the  proceeds  of.  the  insurance  policies  received  by 
it  as  aforesaid,  and  to  restore  so  much  thereof  as  said  bank  paid  to 
the  individuals  composing  said  corporation  or  for  their  use." 

The  prayer  is  that  a  receiver  of  the  property  and  effects  of  The 
O'Bear  Jewelry  Co.  be  appointed  and  authorized  to  receive  the 
moneys  and  effects  thereof  to  which  it  may  be  decreed  entitled 
under  the  allegations  of  the  bill;  that  said  subscribers  to  the  capital 
stock  of  said  corporation  be  required  to  pay  to  the  court  the 
amounts  which  they  respectively  subscribed,  less  the  actual  reason- 
able value  of  such  property  as  they  transferred  to  said  corpo- 
ration; that  said  Alabama  National  Bank  be  required  to  pay  into 
court,  or  to  the  receiver  to  be  appointed,  the  amount  received  by 
it  on  account  of  said  judgment,  as  also  the  sum  received  by  it  as 
the  proceeds  of  the  policies  of  insurance  over  and  above  the  debt 
owing  it,  and  that  the  said  assignee,  R.  D.  Johnson,  be  required 
to  file  in  court  his  accounts  as  such  assignee,  and  to  pay  into  court 
or  to  the  receiver  all  moneys  in  his  hands,  and  to  turn  over  all 
property  and  effects  of  said  corporation;  and  finally  that  all  the 
assets  thus  brought  together  be  administered  for  the  equal  benefit 
of  the  creditors  of  said  corporation. 

The  Alabama  National  Bank  demurred  to  the  bill. 

The  chancellor  overruled  these,  as  well  as  all  other  assignments 
of  demurrer,  and  from  his  decree  in  that  behalf  this  appeal  is 
prosecuted.     *     *    * 

The  respondents  by  their  demurrers  insist  that  said  assets  do 
not  constitute  a  trust  fund  in  the  sense  necessary  to  the  main- 
tenance of  the  bill,  exhibited,  as  it  is,  against  parties  who  have 
nothing,  and  are  not  chargeable  with  any  wrong,  in  common,  but 
whose  acts,  claims  and  attitudes  in  respect  of  and  toward  the 
corporation  are  entirely  distinct  and  independent;  and  hence  they 
say  that  the  bill  is  multifarious.  And  in  the  arguments  submitted 
in  this  court  the  decree  below  is  attempted  to  be  supported  sdely 
and  expressly  upon  this  theory  of  the  spoliation  of  a  trust  estate. 
So  that  the  main,  if  not  only,  question  presented  on  this  appeal  is 
whether  the  assets  of  an  insolvent  corporation  constitute  a  trust 
fund  for  its  creditors  in  the  proper  and  essential  meaning  of  those 
terms. 

This  whole  idea,  that  the  property  of  insolvent  corporations  is 
held  by  them  in  trust  for  creditors  —  is  a  trust  estate  in  their 
hands  —  and  to  be  administered  by  chancery  as  such,  originated  in 
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a  dictum  of  Story,  J.,  in  Wood  v.  Dummer,  3  Mason,  308.  It 
had  no  existence  at  common  law,  and  has  none  to  this  day  in  the 
law  of  England;  but  is  distinctly  a  creation  of  some  courts  in 
this  country,  and  known  in  jurisdictions  where  it  obtains  as  the 
"American  doctrine."  This  court  has  quite  recently  adopted  it, 
and  held  in  the  cases  of  Corey  v.  Wadsworth,  99  Ala.  68;  Good- 
year Rubber  Co.  v.  Scott  &  Co,,  96  Ala.  439,  and  Gibson  v.  Trow- 
bridge  Furniture  Co.,  ib.  357,  that  the  assets  of  an  insolvent  cor- 
poration is  impressed  with  a  trust  in  the  hands  of  the  company,  in 
favor  of  its  creditors  first,  and  then  in  favor  of  its  stockholders. 
The  present  writer  dissented  from  the  opinion  and  conclusion  of 
the  court  in  each  of  those  cases.  To  his  mind  there  is  nothing 
clearer  in  principle  than  the  proposition  that  the  property  of  a 
corporation,  solvent  or  insolvent,  bears  identically  the  same  relation 
to  the  creditors  of  such  corporation  as  the  property  of  an  in- 
dividual or  corpartnership,  solvent  or  insolvent,  sustains  to  the 
creditors  of  the  individual  or  partnership;  and  is  or  is  not  to  be 
impressed  with  a  trust  character  upon  the  same  circumstances  and 
under  the  same  conditions  in  the  first  case  as  in  the  latter  two. 
Within  the  limits  of  its  charter,  every  corporation  authorized  to 
hold  and  dispose  of  property  at  all  is  entitled,  and  this  generally 
by  the  very  terms  of  the  statute  creating  it,  to  hold  and  dispose 
of  it  as  a  natural  person  might  hold  and  dispose  of  it  under  the 
laws  of  the  land.  As  said  by  Bradley,  J.,  in  Graham  v.  Railroad 
Co.,  102  U.  S.  148 :  "  In  law  a  corporation  is  as  distinct  a  being 
as  an  individual  is,  and  is  entitled  to  hold  property  (if  not  con- 
trary to  its  charter)  as  absolutely  as  an  individual  can  hold  it. 
Its  estate  is  the  same,  its  interest  is  the  same,  its  possession  is  the 
same.  An  individual  not  indebted  may  give  his  property  away, 
provided  the  gift  is  not  actuated  by  a  purpose  to  defeat  future 
creditors.  So  can  a  partnership.  And  so  also  undoubtedly  can 
a  corporation  if  the  gift  would  not  be  violative  of  its  charter.  An 
individual  owing  debts,  but  solvent,  cannot  give  away  his  property 
to  the  prejudice  of  existing  creditors.  Neither  can  a  partnership, 
nor  a  corporation.  An  insolvent  individual  and  an  insolvent  part- 
nership may  —  or  might  have  before  the  act  of  1892-93  —  sell  and 
convey  all  of  his  or  its  property  to  one  creditor  in  payment  of  his 
debts,  the  valuation  being  fair,  the  price  adequate  and  no  benefit 
being  reserved  to  the  debtor.  And  so,  as  expressly  ruled  by  this 
court  in  Goodyear  Rubber  Co.  v.  Scott  &  Co.,  96  Ala.  439,  and 
Gibson  v.  Trowbridge  Furniture  Co.,  96  Ala.  357,  supra,  following 
the  decisions  in  other  states  where  this  "American  doctrine  "  obtains, 
may  an  insolvent  corporation  sell  and  convey  all  its  property  or 
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apply  all  its  assets  to  the  payment  of  one  creditor,  leaving  nothing 
for  others.  Was  such  a  disposition  of  a  trust  estate  ever  per- 
mitted by  any  court  in  any  land  under  any  system  of  jurisprudence? 
I  am  unable  to  conceive  of  it.  Certain  things  have  heretofore  been 
generally  supposed  to  be  essential  to  trust  estates.  There  must  be 
property  held  in  trust.  There  must  be  a  trustee,  or  the  Chancery 
Court  in  the  place  of  a  trustee.  There  must  be  beneficiaries  — 
cestms  que  trust.  The  property  belongs  in  equity  to  the  cestuis 
que  trust,  they  are  beneficially  interested  in  it  or  entitled  to  it. 
The  legal  title  is  in  the  trustee.  Now  when  the  beneficiaries  con- 
stitute a  class  and  take  or  are  entitled  in  equity  to  take  the  prop- 
erty held  in  trust  as  members  of  a  class,  such  as  the  heirs  of  A.  B., 
or  the  legatees  named  in  the  will  of  C.  D.,  or  as  creditors,  nobody, 
except  the  votaries  of  this  ''American  doctrine,"  has  ever  supposed 
that  one  member  of  the  class,  all  members  of  which  are  equally 
interested  in  the  trust  property,  would  be  entitled  at  the  election 
of  the  trustee  to  take  the  whole  estate.  This  is  at  war  with  all 
essential  notions  of  trusts  and  equitable  jurisdiction  and  adminis- 
tration of  them.  It  may  be  argued,  however,  that  these  decisions 
are  wrong  in  this  particular,  ^but  sound  in  respect  of  the  declara- 
tion that  the  property  of  insolvent  corporations  is  trust  property. 
But  the  decisions  are  not  wrong  in  this  particular;  the  soundness 
of  the  proposition  they  assert  has  long  been  recognized  by  this 
court.  Allen  v.  Railroad  Co.,  ii  Ala.  437;  Goodwin  v.  McGehee, 
15  Ala.  232.  Given  the  power,  which  cannot  be  denied,  to  hold 
and  dispose  of  property  as  an  individual,  and  the  well-settled  doc- 
trine in  this  state,  and,  generally,  that  the  insolvent  individual  may 
transfer  all  his  property  in  payment  of  one  or  more,  to  the  exclu- 
sion of  all  other,  debts,  it  follows  in  a  logical  sequence,  which  noth- 
ing but  the  illogical  exercise  of  the  sheer  power  of  courts  of  last 
resort  can  break,  that  an  insolvent  corporation  may  in  like  manner 
prefer  one  creditor  to  the  exclusion  and  defeat  of  all  others.  With 
this  undoubted  power  in  the  corporation  or  its  officers,  it  would 
seem  to  be  most  manifest  that  neither  the  corporation  nor  its  offi- 
cers could  possibly  sustain  the  relation  of  a  trustee  to  other  cred- 
itors in  respect  of  corporate  assets,  which  they  are  under  no  duty 
at  law  or  in  equity  to  administer  for  the  benefit  of  those  who  are 
called  the  cestius  que  trust 

But  apart  from  the  consideration,  which  indeed  was  not  in  my 
mind  when  I  felt  constrained  to  dissent  in  the  first  of  the  cases 
on  the  question  decided  by  this  court  —  namely,  Corey  v.  Wads- 
worth,  99  Ala.  68,  I  cannot,  upon  well-settled  and  elementary  gen- 
eral   principles    and   definitions,   see  my  way   to   an   acceptance 
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of  this  so-called  doctrine.  All  trusts  are  of  two  kinds  —  expressed 
and  implied.  It  is,  of  course,  nowhere  pretended  the  relations 
between  an  insolvent  corporation  and  its  creditors  constitute  an 
express  trust.  All  implied  trusts  are  of  two  kinds  —  resulting 
and  constructive,  "  Resulting  trusts/'  says  Mr.  Pomeroy,  "  arise 
where  the  legal  estate  is  disposed  of  or  acquired,  not  fraudulently 
or  in  violation  of  any  fiduciary  duty,  but  the  intent  in  theory  of 
equity  appears  or  is  inferred  or  assumed  from  the  terms  of  the 
disposition,  or  from  the  accompanying  facts  and  circumstances, 
that  the  beneficial  interest  is  not  to  go  with  the  legal  title."  i  Pom. 
Eq.  Jur.,  §  155.  And  they  are  said  to  arise  under  the  following 
several  states  of  fact:  (i)  Where  the  purchaser  of  an  estate  pays 
the  purchase-money,  and  takes  title  in  the  name  of  a  third  person ; 

(2)  where  a  person  standing  in  a  fiduciary  relation  uses  fiduciary 
funds  to  purchase  property,  and  takes  the  title  in  his  own  name; 

(3)  where  an  estate  is  conveyed  upon  trusts  which  fail,  either  in 
whole  or  in  part,  or  are  not  declared,  or  are  illegal,  and  (4)  where 
a  conveyance  is  made  without  consideration,  and  it  appears  from 
the  circumstances  that  the  grantee  was  not  intended  to  take  bene- 
ficially. 10  Am.  &  Eng.  Encyc.  of  Law,  4,  5.  It  requires  no  dis- 
cussion of  the  demonstration  of  the  impossibility  of  referring  this 
"American  doctrine  "of  trusts  for  corporation  creditors  to  the 
head  of  resulting  trusts. 

All  constructive  trusts  are  of  three  kinds,  or  arise  from  one 
or  the  other  of  three  conditions  of  fact :  First,  trusts  arising  from 
actual  fraud;  second,  trusts  which  arise  from  constructive  fraud; 
and  third,  trusts  that  arise  from  some  equitable  principle  inde- 
pendent of  the  existence  of  fraud.  10  Am.  &  Eng.  Encyc.  of  Law, 
60.  As  there  is  no  fraud,  actual  or  constructive,  involved  in  the 
naked  fact  that  a  corporation  is  insolvent  —  has  creditors  which 
it  is  without  assets  to  pay  in  full  —  and  this  fact  is  the  base  for 
all  the  superstructure  of  this  doctrine  of  trust  for  its  creditors, 
it  cannot  be  conceived,  and,  I  suppose,  has  never  been  contended, 
that  such  trust  is  referable  to  either  the  first  or  second  heads  of 
constructive  trusts.  And  it  is  the  conclusion  of  so  high  an  au- 
thority as  Mr.  Pomeroy,  that  the  third  classification  of  construc- 
tive trusts  stated  above  has  no  existence  dissociated  from  actual 
and  constructive  fraud.  It  is  his  opinion  "  that  all  instances  of 
constructive  trusts  properly  so  called  may  be  referred  to  what 
equity  denominates  fraud,  either  actual  or  constructive,  as  an  essen- 
tial element,  and  as  their  final  source.  Even  in  that  single  class 
where  equity  proceeds  upon  the  maxim  that  an  intention  to  fulfil 
an  obligation  should  be  imputed,  and  assumes  that  the  purchaser 
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intended  to  act  in  pursuance  of  his  fiduciary  duty,  the  notion  of 
fraud  is  not  involved,  simply  because  it  is  not  absolutely  necessary 
under  the  circumstances;  the  existence  of  the  trust  might  in  all 
cases  of  this  class  be  referred 'to  constructive  fraud.  This  notion 
of  fraud  enters  into  the  conception  in  all  its  possible  degrees.  Cer- 
tain species  of  the  constructive  trusts  arise  from  actual  fraud; 
many  others  spring  from  the  violation  of  some  positive  fiduciary 
obligation;  in  all  the  remaining  instances  there  is,  latent  perhaps, 
but  none  the  less  real,  the  necessary  element  of  that  unconscientious 
conduct  which  equity  calls  constructive  fraud."  2  Pom.  Eq.  Jur., 
§  1044.  If  this  view  be  adopted,  the  relation  between  an  insolvent 
corporation  and  its  creditors  is  excluded  from  every  possible  cate- 
gory of  constructive  trusts  for  the  reason,  or  by  virtue  of  the 
fact,  that  that  relation  involves  no  fraud  whatever ;  and  as  that 
relation  is  as  I  have  seen,  the  sole  ground  for  the  doctrine  of 
trusts  in  cases  like  this,  the  doctrine  is  unsound,  unsupported  in 
principle  or  reason,  and  should  not  be  upheld  by  any  court. 

But  if  we  adopt  the  view  first  stated  above,  that  constructive 
trusts  may  arise  by  force  of  some  equitable  principle  independent 
of  the  existence  of  fraud,  actual  or  constructive,  and  which  seems 
also  to  be  the  opinion  of  Mr.  Perry  (i  Perry  on  Trusts,  §  168), 
the  same  conclusion  is  equally  inevitable.  Eliminating  the  ele- 
ment of  fraud  from  the  consideration,  there  still  remains  as  an 
essential  predicate  for  the  existence  of  a  trust  by  construction  of 
law,  some  unconscientious  conduct  on  the  part  of  the  person  to 
be  held  as  trustee  in  invitum,  or  some  unconscionable  result  through 
means  or  under  circumstances  which  bring  the  transaction  within 
some  recognized  title  of  equity  jurisprudence  —  as,  for  instance, 
where  a  tenant  in  common  buys  in  an  outstanding  term  for  his 
own  benefit,  he  is  trustee  for  his  co-tenant,  and  where  a  convey- 
ance has  been  made  through  ignorance,  accident,  or  mistake,  the 
grantee  will  be  the  trustee  in  a  constructive  trust  for  the  grantor. 
Thus,  wherever  one  is  placed  in  such  relation  to  another  that  he 
becomes  interested  with  or  for  him  in  property  or  business,  he  is 
prohibited  from  acquiring  rights  in  that  property  or  business 
antagonistic  to  the  person  with  whom  he  is  associated  —  as,  for 
illustration,  if  one  partner,  or  other  person  occupying  a  fiduciary 
relation,  renew  a  lease  theretofore  held  by  the  partnership,  or  by 
the  person  renewing  and  another  in  confidential  relation  to  him,  in 
his  own  name  and  with  his  own  funds,  he  will  be  a  trustee  for  his 
associate  by  construction  of  law.  And  so,  where  by  accident, 
ignorance,  or  mistake  more  land  is  embraced  in  a  conveyance  than 
was  bargained  and  sold,  a  constructive  trust  arises  in  favor  of  the 
grantor  for  the  excess.     10  Am.  &  Eng.  Encyc.  of  Law,  80. 
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But  in  all  these  cases,  in  all  cases  of  constructive  trusts  where 
it  is  said  by  some  authorities  chancery  proceeds  without  regard  to 
fraud,  relief  is  granted  upon  some  acknowledged  ground  of  equi- 
table jurisdiction,  and  administered  by  holding  the  wrongdoer  to 
account  as  a  trustee.  There  must  be  a  confidential  relation  and 
unconscientious  conduct  on  the  part  of  one  party  to,  and  in  abuse 
of,  that  relation,  or  there  must  be  some  ignorance,  accident,  mis- 
take, or  the  like,  against  the  unconscionable  consequences  of  which 
equity  will  on  general  principles  grant  relief,  else  there  can  be  no 
constructive  trust. 

That  the  relation  of  debtor  and  creditor  is  not  of  a  confidential 
character,  there  can,  of  course,  be  no  doubt.  It  is  absurd  to  say 
that  the  creation  of  that  relation  involves  aught  of  accident,  mis- 
take or  ignorance.  That  a  debtor  has  property  of  his  creditor 
which  in  equity  and  good  conscience  belong  to  the  creditor,  because 
the  debt  contracted  in  its  sale  has  not  been  paid,  there  is  no  warrant 
for  saying.  Equally  unwarranted  is  the  idea  that  in  equity  all  the 
property  of  a  debtor  who  has  become  insolvent  belongs  to  the 
creditor,  and  is  held  by  the  debtor  in  trust  for  him.  And  this  idea 
of  ownership  in  the  cestui  que  trust  underlies  the  whole  doctrine 
of  trusts  of  every  description.  In  all  trusts  the  legal  title  is  in 
one,  the  equitable  ownership  in  another.  A  mere  debt  against  one 
who  has  property,  whether  solvent  or  insolvent,  is  not  ownership, 
nor  is  a  right  to  charge  a  fund,  or  a  lien  upon  it,  the  beneficial 
ownership  of  it.  Confessedly  the  property  and  assets  of  a  solvent 
corporation  do  not  constitute  a  trust  fund  for  its  creditors.  Can 
it  be  possible  that  a  mere  passing  of  a  corporation  from  a  state  of 
solvency  to  a  state  of  insolvency  amounts  to  a  declaration  of  an 
express  trust  for  creditors,  or  to  a  resulting  trust  upon  the  theory 
that  title  to  the  assets  of  the  concern  should  have  been  made  to  the 
creditors?  Or  is  it  conceivable  that  this  mutation  from  the  one 
condition  to  the  other  does  violence  to  a  confidential  relation  which 
never  existed,  and  hence  is  a  constructive  trust  ?  Or  that  this  mere 
change  of  inherent  conditions  is  the  vestiture  in  the  corporation 
through  the  ignorance  or  mistake  of  the  creditor,  or  through  mis- 
take, or  through  fraud,  of  a  greater  title,  or  title  to  more  property 
than  was  contemplated  and  intended,  when  before  the  change,  con- 
fessedly, the  corporation  had  the  absolute  and  indefeasible  title 
free  from  all  trusts  to  all  its  property  and  assets,  and  when  the 
change  itself  involves  nothing  of  fraud,  of  abuse  of  fiduciary  re- 
lations, of  ignorance,  or  mistake,  or  accident?  The  learned  judges 
who  uphold  this  "American  doctrine  "  may  find  something  in  these 
conditions  of  fact  up)on  which  to  construct  a  trust,  but  I  confess  my 
utter  inability  to  follow  their  arguments  or  to  see  with  their  eyes. 
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Nothing  is  clearer  to  my  humble  judgment  than  that  the  insolvency 
of  a  corporation  —  the  existence  of  a  corporation  with  property 
and  debts,  the  property  being  insufficient  to  pay  the  debts  —  is  not 
within  any  definiticm  of  any  trust  known  to  equity  jurisprudence. 
The  creditors  of  such  corporation  have  the  same  rights  against  it  as 
they  have  against  an  insolvent  partnership  or  an  insolvent  indi- 
vidual debtor  and  no  other  or  more.  They  do  not  at  law  or  in 
equity  own  the  property  of  the  one  or  the  other;  but  the  property 
of  each  is  a  fund  for  the  payment  of  debts  in  the  sense  that  neither 
can  give  it  away,  or  dispose  of  it  with  intent  to  hinder,  delay  or 
defraud  creditors.  The  property  of  the  individual  cannot  be  ap- 
propriated to  his  own  use  to  the  exclusion  of  his  creditors  under 
any  cover  whatever.  The  property  of  the  partnership  cannot  be 
appropriated  to  the  personal  use  of  the  partners,  or  in  payment  of 
the  debts  of  the  individuals  composing  the  firm,  to  the  exclusion  of 
partnership  creditors  under  any  pretense  whatever.  And  so  the 
property  of  the  corporation  cannot  be  diverted  to  the  use  of  stock- 
holders to  the  exclusion  of  creditors  under  any  circumstances 
whatever.  The  powers  and  limitations  upon  the  powers  of 
an  insolvent  corporation  to  deal  with  its  property  are  pre- 
cisely the  same  in  all  essentials  as  the  powers  and  limitations 
upon  the  powers  of  insolvent  individuals  and  insolvent  partner- 
ships. The  estate  of  the  debtor  in  each  class  is  essentially  the  same 
—  the  corporation,  no  less  than  the  individual  and  the  partnership, 
is  at  law  and  in  equity  the  owner  of  its  property.  The  rights, 
remedies,  and  estates  of  creditors  of  each  are  also  the  same.  They 
do  not  own  the  property  of  their  corporation  debtor  or  any  interest 
in  it,  in  equity  or  at  law,  any  more  than  they  own  the  property  of 
their  individual  or  partnership  debtor.  Their  right  against  each  is 
the  same,  to  have  their  debts  paid  out  of  the  property,  but  this  right 
is  not  that  of  a  cestui  que  trust,  but  whether  the  property  is  corpo- 
rate or  individual  or  partnership,  it  is  the  right  of  a  creditor  simply. 
Confessedly  even  this  right  may  be  defeated  as  to  any  particular 
creditors  by  a  sale  of  the  property  in  payment  of  another  creditor, 
or  by  its  being  taken  on  execution  in  favor  of  another,  or  even  by 
its  sale  by  the  defbtor  —  corporation,  individual  or  partnership  — 
to  a  third  person,  and  this  although  such  purchaser  have  notice  of 
the  insolvency  of  the  debtor.  All  which,  as  I  have  seen,  would  be 
impossible  if  the  property  constituted  a  trust  estate,  with  the  corpo- 
ration as  trustee  and  the  creditors  as  cestui  que  trust,  for  in  such 
case  all  who  take  notice  of  the  insolvency  would  take  subject  to 
the  trust,  and  themselves  be  held  as  trustee  in  invitum. 
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Not  only  are  the  rights  of  individual,  partnership  and  corpo- 
ration creditors  the  same  against  their  insolvent  debtors'  estates, 
and  each  different  in  the  same  way  from  the  rights  of  cestuis  que 
trust,  but  the  remedies  of  a  corporation  creditor,  in  the  absence  of 
a  statute,  are  precisely  those  of  a  creditor  of  an  individual  or 
partnership.  The  remedy  of  each  class  of  creditors  may,  upon  a 
given  state  of  facts,  be  in  equity;  but  when  this  is  so,  it  is  not  be- 
cause of  any  supposed  trust,  but  upon  some  recognized  ground  of 
equity  jurisprudence,  as  where  the  debtor  has  fraudulently  trans- 
ferred his  or  its  property,  and  chancery  is  invoked  to  set  aside  the 
transfer  and  subject  the  property.  And  when  chancery  has  thus 
assumed  jurisdiction,  it  will  administer  the  estate  for  the  equal 
benefit  of  all  creditors  before  it,  and  to  that  end  the  court  becomes 
a  sort  of  trustee  stib  modo,  in  the  administration  of  the  property, 
but  not  with  any  reference  to  the  character  of  the  estate  as  being 
held  in  trust  or  otherwise,  before  and  at  the  time  jurisdiction 
attached. 

Not  all  the  publicists  and  courts  in  this  country,  nor  the  ablest 
of   them,    countenance  this    so-called   ''American   doctrine."     Mr. 
Pomeroy   expressly    repudiates    it.     He   says :   "  In   applying  this 
principle  [of  constructive  trusts],  care  should  be  taken  to  distin- 
guish between   actual  trusts  and  those  relations  which  are  only 
trusts  by  way  of  metaphor;  between  persons  who  are  true  trustees 
holding  the  legal  title  for  a  beneficial  owner,  and  those  who  simply 
occupy  a  position  which  is  analogous  in  some  respects  to  that  of  a 
trustee.     The  use  of  these  terms  to  designate  relations  and  parties 
which  have  no  essential  element  in  common  with  actual  trusts  and 
trustees    can    only   produce    confusion    and    inaccuracy.     ♦     *     * 
There  are  certain  relations  which  are  spoken  of  as  trusts  and  as 
constituting  a  species  of  constructive  trusts,  but  which  are  not,  in 
any  true  and  complete  sense,  trusts,  and  can  only  be  called  so  by 
way  of  analogy  or  metaphor.     Since  they  lack  the  element  of  fraud, 
they  do  not,  in  any  view,  properly  belong  to  the  division  of  con- 
structive   trusts.     *     ♦     ♦     The    survivors   of    a    partnership   are 
called  trustees  for  the  estate  of  the  deceased  partner,  with  respect 
to  his  share  of  the  firm  property.     This  expression  is  mostly  meta- 
phorical;  there  is  certainly  nothing  in  the  relation  resembling  a 
constructive  trust.     Extending  the  analogy  still  further,  courts  re- 
gard partnership  property,  after  an  insolvency  or  its  affairs,  as  a 
trust  fund  for  the  benefit  of  its  creditors,  and  the  dissolution  of 
the  firm  and  in  the  proceeding  for  the  winding  up  capital  stock  and 
other  property  of  private  corporations,  especially  after  their  disso- 
lution, is  treated  as  a  trust  fund  in  favor  of  creditors.    These  state- 
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ments  may  be  sufficiently  accurate  as  strong  modes:  of  expressing 
the  doctrine  that  such  property  is  a  fund  sacredly  set  apart  for  the 
payment  of  partnership  and  corporation  creditors  before  it  can  be 
appropriated  to  the  use  of  individual  partners  or  corporators,  and 
that  the  creditors  have  a  lien  upon  it  for  their  own  security;  but 
it  is  plain  that  no  constructive  trust  can  arise  in  favor  of  the  credit- 
ors unless  the  partners  or  directors,  through  fraud  or  a  breach  of 
fiduciary  duty,  wrongfully  appropriate  the  property  and  acquire 
the  legal  title  to  it  in  their  own  names,  and  thus  place  it  beyond 
the  reach  of  creditors  through  ordinary  legal  means."  And  in  a 
note  to  the  above  text,  the  learned  author  says :  "  These  cases  are 
not  constructive  trusts,  and  are  mentioned  simply  for  the  purposes 
of  completeness  and  to  distinguish  between  correct  and  mistaken 
conceptions."    2  Pomeroy's  Eq.  Jur.,  §§  1044,  1045. 

And  the  highest  and  ablest  court  in  the  land,  the  Supreme  Court 
of  the  United  States,  has  quite  recently  gone  over  this  whole  sub- 
ject, considered  exhaustively  all  its  own  decisions  and  dicta  upon 
it,  and  in  an  able  opinion  by  Brewer,  J.,  repudiated  the  idea  that 
the  property  of  an  insolvent  corporation  is  a  trust  fund  or  estate 
held  by  the  corporation  or  its  officers  for  creditors  as  cestuis  que 
trust.     *     *     * 

Other  authorities  might  be  collated  on  the  question  under  con- 
sideration and  in  support  of  the  view  I  have  taken  of  it;  but  the 
foregoing  will  suffice,  it  is  thought,  for  the  purposes  of  this  opin- 
ion. Upon  them  and  by  the  force  of  the  elementary  principles  of 
trust  estates,  I  am  impelled  to  the  conclusion  that  the  property  of 
an  insolvent  corporation  is  not  a  trust  fund  or  estate,  accurately 
speaking,  or  in  any  sense  other  than  that  when  the  Chancery  Court 
takes  possession  and  control  of  such  property  upon  some  general 
principle  of  equity  jurisdiction,  wholly  independent  of  any  idea 
that  the  property  constitutes  a  trust  fund,  it  will  be  administered 
for  the  equal  benefit  of  creditors.  It  follows  that  the  bill  cannot 
stand  against  the  demurrers  for  multifariousness  unless  that  ob- 
jection can  be  met  upon  some  other  consideration  than  the  trust 
character  of  the  corporation  property  and  assets,  which  is  alone 
and  expressly,  both  in  the  averments  of  the  bill  itself  and  in  the 
argument  of  counsel,  relied  on  to  support  the  decree  overruling 
the  demurrers. 

In  preparing  the  foregoing  opinion,  the  writer  assumed  to  ex- 

*press  his  individual  views  only  because  of  decisions  of  this  court 

referred  to  above  which  takes  a  different  view  as  to  the  assets  of  an 

insolvent  corporation  being  a  trust  fund.     This  opinion  has  now. 

however,  been  concurred  in  by  my  associates,  and  stands  as  the 
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opinion  of  the  court.  The  cases  of  Corey  v.  Wadsworth,  99  Ala. 
68;  Goodyear  Rubber  Co.  v.  Scott  &  Co.,  96  Ala.  439,  and  Gib- 
son  V.  Trowbridge  Furniture  Co.,  96  Ala.  357,  supra,  in  so  far  as 
they  are  inconsistent  with  the  views  and  conclusion  we  now  ex- 
press, are  overruled. 

The  decree  overruling  the  demurrers  for  multifariousness  is 
reversed,  and  a  decree  will  be  here  entered  sustaining  said  assign- 
ments of  demurrer. 

Reversed,  rendered  and  remanded. 


(b)   Right  of   Creditors  as  to  the  Managemdent  of  Corporate 

Business. 

Graham  v.  Railroad  Co. 

102  United  States  Reports  148  (1880). 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

This  is  a  bill  in  equity,  filed  by  Lawrence  G.  Graham  and 
Donald  G.  Scott  against  the  La  Crosse  &  Milwaukee  Railroad  Co.^ 
the  Milwaukee  &  St.  Paul  Railway  Co.,  Moses  Kneeland,  James 
Ludington,  Byron  Kilbourn,  and  others,  subject  to  certain  real 
estate  in  the  city  of  Milwaukee,  Wisconsin,  to  the  satisfaction  of 
certain  judgments  recovered  by  the  complainants  against  the  first- 
named  company  for  an  indebtedness  on  contracts  arising  after  its 
sale  and  conveyance  of  that  real  estate  to  Charles  D.  Nash.  The 
defendants  deraign  title  through  him. 

The  court  below  dismissed  the  bill,  whereupon  the  complain- 
ants appealed  here.  The  remaining  facts  are  stated  in  the  opinion 
of  the  court. 

Bradley,  J.  In  September,  1855,  the  La  Crosse  &  Milwaukee 
Railroad  Co.,  not  being  indebted  at  that  time,  so  far  as  ap- 
pears, in  any  considerable  amount,  sold  certain  lands  in  the 
city  of  Milwaukee  not  then  wanted  for  railroajl  purposes  to 
Charles  D.  Nash  for  the  sum  of  $25,000.  The  officers  of  the 
company  who  took  a  leading  part  in  negotiating  the  sale  are 
charged  to  have  been  interested  in  the  purchase,  and  to  have  fur- 
nished Nash  the  means  for  effecting  it.  At  all  events,  shortly 
after  it  was  made,  Nash  conveyed  the  property,  for  the  original 
consideration,  to  Moses  Kneeland,  one  of  the  officers  referred  to, 
and    Kneeland,    retaining   one-third   part,    subsequently    conveyed 
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the  other  two-third  parts  to  Ludington  and  Kilbourn,  they  all 
being  directors  of  the  company  and  members  of  the  executive 
committee.  The  company  itself  never  questioned  the  fairness  of 
this  transaction;  on  the  contrary,  the  sale  was  subsequently  (in 
March,  1858)  expressly  confirmed  by  the  board  of  directors,  and 
a  further  quitclaim  deed  executed  by  the  company  in  confirmation 
thereof.  In  September  and  November,  1858,  the  appellants  recov- 
ered two  judgments  against  the  company  for  indebtedness  on 
contract,  arising  after  the  sale  of  the  lands,  and  issued  executions 
thereon,  under  which  levies  were  made  on  said  lands  as  lands  of 
the  company.  In  January,  i860,  the  appellants,  having  sued  on 
these  judgments  in  the  United  States  Court,  recovered  a  second 
judgment  for  upward  of  $40,000,  issued  execution  thereon,  and 
made  another  levy  on  the  lands.  Being  unwilling  to  attempt  a 
sale  under  their  said  execution  in  consequence  of  the  deeds  for 
the  lands  being  recorded,  the  appellants,  in  June,  i860,  filed  the 
bill  in  this  case  against  Kneeland,  Kilbourn,  Ludington,  and  the 
railroad  company,  setting  forth  their  said  judgments,  executions, 
and  levies,  stating  the  fact  of  the  said  sale  to  Nash  and  his  con- 
veyance to  Kneeland  and  the  latter's  conveyance  to  the  other 
parties ;  alleging  that  the  transaction  was  a  fraud  against  the  cor- 
poration and  its  creditors,  and  complaining  that  the  said  convey- 
ances of  the  lands  were  a  cloud  upon  their  right  to  sell  the  lands 
under  execution  and  an  impediment  in  the  way  of  the  execution 
of  their  writ  of  Hen  facias,  and  prayed  that  the  lands  might  be 
decreed  subject  to  the  lien  of  their  judgment;  that  they  might  be 
decreed  to  be  authorized  to  sell  the  same  or  so  much  as  might 
be  necessary  for  the  purpose  of  satisfying  their  judgment;  and 
that  Kneeland,  Kilbourn,  and  Ludington  might  join  in  the  con- 
veyance and  might  be  restrained  from  claiming  the  land;  and  that 
the  conveyances  to  them  might  be  declared  null  and  void.  The 
bill,  among  other  things,  averred  that  the  lands  were  sold  to  Nash 
for  much  less  than  their  real  value,  but  it  contained  no  allegation 
that  the  company  was  insolvent  or  that  it  had  not  other  assets 
available  under  an  execution,  nor  was  any  offer  made  to  repay  the 
consideration  which  the  purchaser  had  given  for  the  lands. 

To  this  bill  the  defendants  severally  filed  answers,  den)ring  that 
the  lands  were  worth  more  than  $25,000  at  the  time  of  the  sale, 
averring  that  the  sale  was  made  in  good  faith  and  with  the  com- 
pany's concurrence,  and  setting  forth  in  detail  many  circumstances 
tending  to  show  that  the  title  was  involved  and  embarrassed;  that 
they  required  large  outlays  of  money  to  render  them  available; 
that  the  company  had  offered  them  for  sale  in  the  market,  and 
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was  unable  to  get  from  any  other  person  the  price  paid  for  them 
by  Nash;  that  although  Nash  was  requested  to  purchase  the  lands 
by  Kneeland,  and  was  aided  by  him  in  paying  therefor,  yet  Nash 
had  the  option  to  keep  them,  but  after  making  the  purchase  and 
inquiring  into  the  title  and  situation  of  the  lands  he  asked  to  be 
relieved  from  the  purchase,  and  that  thereupon  Kneeland,  Kil- 
bourn,  and  Ludington  took  them  off  his  hands. 

The  parties  went  into  proofs,  and  it  appears  that  the  company 
had  for  months  prior  to  the  sale  been  endeavoring  to  dispose  of 
the  lands,  and  could  get  no  purchaser  at  the  price  offered  by 
Nash ;  and  the  leading  statements  of  the  answer  ss  to  the  title  and 
situation  of  the  lands  were  verified.  It  also  appeared  that  the 
railroad  company  never  objected  to  the  sale,  but  that  it  was  ex- 
pressly confirmed  in  March,  1858,  by  a  resolution  of  the  board  of 
directors,  as  before  noticed. 

Various  transactions  subsequently  took  place,  by  which  other 
parties  became  interested  in  the  lands  and  in  the  affairs  and  prop- 
erty of  the  railroad  company,  which  are  fully  developed  in  the 
supplemental  proceedings  and  proofs,  but  it  is  unnecessary  to 
notice  them  further.  The  foregoing  statement  exhibits  the  leading 
features  of  the  case  as  presented  for  our  consideration. 

The  main  question  is  whether  the  sale  to  Nash,  made  before 
the  railroad  company  became  indebted  to  the  appellants,  and 
when  for  all  that  appears  it  was  perfectly  solvent,  even  though 
made  for  the  use  and  benefit  of  the  officers  referred  to,  can  be 
set  aside  at  the  instance  of  the  complainants  for  the  purpose  of 
subjecting  the  lands  to  sale  under  their  execution.  And  this 
question,  we  think,  must  be  answered  in  the  negative. 

It  is  a  well-settled  rule  of  law  that  if  an  individual,  being  sol- 
vent at  the  time,  without  any  actual  intent  to  defraud  creditors, 
disposes  of  property  for  an  inadequate  consideration,  or  even 
makes  a  voluntary  conveyance  of  it,  subsequent  creditors  cannot 
question  the  transaction.  They  are  not  injured.  They  gave  credit 
to  the  debtor  in  the  status  which  he  had  after  the  voluntary  convey- 
ance was  made. 

The  authorities  on  this  subject  are  fully  collected  in  the  notes 
to  Sexton  v.  Wheaton,  1  Am.  L.  Cas.  i,  and  in  the  opinion  of 
Marshall,  Ch.  J.,  in  that  case;  and  the  general  doctrine  is  affirmed 
in  Mattingly  v.  Nye,  8  Wall.  370. 

It  is  true  that  if  a  debtor  disposes  of  his  property  with  intent  to 
defraud  those  to  whom  he  expects  to  become  immediately  or  soon 
indebted,  this  may  be  a  fraud  against  them,  which  they  may  have 
a  right  to  unravel.    But  that  is  a  special  case,  to  which  the  present 
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bears  no  resemblance.  It  is  not  pretended  that  the  railroad  com- 
pany disposed  of  the  property  in  question  for  the  purpose  of 
defrauding  creditors,  much  less  for  the  purpose  of  defrauding 
those  who  afterward  in  due  course  of  business  might  become  its 
creditors. 

But  it  is>  contended  that  this  is  a  case  in  which  the  debtor  cor- 
poration was  defrauded  of  its  property,  and  that  as  the  company 
had  a  right  of  proceeding  for  its  recovery,  any  of  its  judgment 
and  execution  creditors  have  an  equal  right;  that  it  is  a  property 
right,  and  one  that  inures  to  the  benefit  of  creditors. 

Conceding  that  creditors  who  were  such  when  the  fraudulent 
procurement  of  the  debtor's  property  occurred  —  and  cases  to  that 
effect  have  been  cited  —  the  question  still  remains  whether  the 
debtor,  being  unwilling  to  disturb  the  transaction,  subsequent 
creditors  have  such  an  interest  that  they  can  reach  the  property 
for  the  satisfaction  of  their  debts.  We  doubt  whether  any  case 
going  as  far  as  this  can  be  found.  No  such  case  has  been  cited 
in  the  argument.  Dicta  of  judges  to  that  effect  may  undoubtedly 
be  produced,  but  they  are  not  supported  by  the  facts  of  the  cases 
under  consideration. 

It  seems  clear  that  subsequent  creditors  have  no  better  right 
than  subsequent  purchasers  to  question  a  previous  transaction  in 
which  the  debtor's  property  was  obtained  from  him  by  fraud, 
which  he  has  acquiesced  in,  and  which  he  has  manifested  no 
desire  to  disturb.  Yet  in  such  a  case  subsequent  purchasers  have 
no  such  right.     *     *     * 

The  principle  that  subsequent  creditors  cannot  question  a  volun- 
trary  or  fraudulent  disposition  of  property  by  their  debtor,  not 
intended  as  a  fraud  against  them,  is  especially  applicable  in  cases 
of  constructive  fraud  like  that  charged  in  the  present  bill.  Sup- 
pose it  be  true  that  the  purchase  of  the  lands  in  question  by  or 
for  the  benefit  of  officers  of  the  company  actively  concerned 
in  the  transaction  could  be  set  aside  at  the  instance  of  the  com- 
pany as  a  constructive  fraud,  yet  if  there  was  no  actual  fraud,  if 
the  company  received  full  consideration  for  the  property  sold,  how 
can  it  be  said  that  subsequent  creditors  of  the  company  are  injured? 

In  the  present  case  we  are  satisfied  from  the  evidence  that  the 
property  was  sold  for  its  fair  value  at  the  time,  and  that  no  actual 
loss  accrued  to  the  railroad  company's  estate. 

It  would  be  unjust  and  a  great  hardship,  therefore,  on  the  mere 
ground  of  the  constructive  fraud,  to  allow  creditors,  who  had  no 
interest  at  the  time  to  seize  and  dispose  of  the  property  sold. 
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It  is  contended,  however,  by  the  appellant,  that  a  corporation 
debtor  does  not  stand  on  the  same  footing  as  an  individual  debtor ; 
that,  while  the  latter  has  supreme  dominion  over  his  own  property, 
a  corporation  is  a  mere  trustee,  holding  its  property  for  the  benefit 
of  its  stockholders  and  creditors;  and  that  if  it  fails  to  pursue  its 
rights  against  third  persons,  whether  arising  out  of  fraud  or  other- 
wise, it  is  a  breach  of  trust,  and  creditors  may  come  into  equity  to 
compel  an  enforcement  of  the  corporate  duty.  This,  as  we  under- 
stand, is  the  substance  of  the  position  taken. 

We  do  not  concur  in  this  view.  It  is  at  war  with  the  notions 
which  we  derive  from  the  English  law  with  regard  to  the  nature 
of  corporate  bodies.  A  corporation  is  a  distinct  entity.  Its  affairs 
are  necessarily  managed  by  officers  and  agents,  it  is  true;  but  in 
law  it  is  as  distinct  a  being  as  an  individual  is,  and  is  entitled  to 
hold  property  (if  not  contrary  to  its  charter)  as  absolutely  as  an 
individual  can  hold  it.  Its  estate  is  the  same,  its  interest  is  the 
same,  its  possession  is  the  same.  Its  stockholders  may  call  the 
officers  to  account,  and  may  prevent  any  malversation  of  funds  or 
fraudulent  disposal  of  property  on  their  part.  But  that  is  done  in 
the  exercise  of  their  corporate  rights,  not  adverse  to  the  corporate 
interests,  but  coincident  with  them. 

When  a  corporation  becomes  insolvent  it  is  so  far  civilly  dead 
that  its  property  may  be  administered  as  a  trust  fund  for  the 
benefit  of  its  stockholders  and  creditors.  A  court  of  equity,  at  the 
instance  of  the  proper  parties,  will  then  make  those  funds  trust 
funds,  which,  in  other  circumstances,  are  as  much  the  absolute 
property  of  the  corporation  as  any  man's  property  is  his.  We  see 
no  reason  why  the  disposal  by  a  corporation  of  any  of  its  property 
should  be  questioned  by  subsequent  creditors  of  the  corporation 
any  more  than  a  like  disposal  by  an  individual  of  his  property 
should  be  so.     The  same  principles  of  law  apply  to  each. 

We  think  that  the  present  bill  cannot  be  maintained. 

Decree  affirmed. 


Virgil  S.  Pond  et  al,  v,  Framingham  &  Lowell  Railroad  Co. 

130  Massachusetts  Reports  194  (1881). 

Morton,  J.  This  is  a  bill  in  equity,  the  substantial  allegations 
of  which  are  that  the  plaintiffs  are  creditors  of  the  defendant 
corporation;  that  the  corporation  is  insolvent;  that  all  its  property 
is  mortgaged  to  trustees  for  the  benefit  of  one  class  of  creditors; 
that  it  owes  large  amounts  to  other  creditors,  one  of  whom  has 
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attached  all  its  property ;  that  it  is  about  to  execute  a  lease  to  said 
attaching  creditor  for  the  term  of  nine  hundred  and  ninety-nine 
years  at  a  rental  which  will  not  pay  the  interest  upon  its  indebted- 
ness, and  that  the  execution  of  said  lease  would  be  injurious  to  the 
interest  of  its  creditors  and  stockholders.  The  prayer  is  for  an 
injunction  to  restrain  the  defendant  from  further  prosecuting  its 
business  and  for  the  appointment  of  receivers. 

There  is  no  statute  giving  this  court  equity  jurisdiction  in  such 
a  case  as  this,  and  the  bill  does  not  state  a  case  within  the  general 
equity  powers  of  a  court  of  chancery.  As  is  stated  in  Treadwell  v. 
Salisbury  Manuf.  Co,,  7  Gray,  393,  "  It  is  too  well  settled  to  admit 
of  question  that  a  court  of  chancery  has  no  peculiar  jurisdiction 
over  corporations  to  restrain  them  in  the  exercise  of  their  powers 
or  control  their  action  or  prevent  them  from  violating  their  charter 
in  cases  where  there  is  no  fraud  or  breach  of  trust  alleged  as  the 
foundation  of  the  claim  for  equitable  relief." 

The  plaintiffs  cannot  maintain  this  bill,  unless  upon  the  ground 
that  any  creditor  can  maintain  a  bill  in  equity  against  an  indi- 
vidual debtor  upon  like  allegations.  But  there  is  no  allegation  of 
fraud  or  breach  of  trust,  or  any  other  ground  of  jurisdiction, 
which  brings  the  case  within  the  general  equity  powers  of  a  court 
of  chancery.  The  bill  is  an  attempt  by  a  creditor  to  restrain  his 
debtor  from  making  what  is  alleged  to  be  an  improvident  con- 
tract. The  rights  of  the  parties  are  governed  by  the  rules  of  the 
common  law.  The  plaintiffs  as  creditors  might  by  an  attachment 
have  obtained  security  which  would  take  precedence  of  the  con- 
templated lease;  but  if  they  could  not,  the  court  has  no  power  to 
restrain  the  debtor  from  making  a  disposition  of  his  property 
which  is  permitted  by  the  common  law,  unless  fraud  or  a  breach  of 
trust  is  alleged  and  shown. 

The  allegation  that  the  defendant  corporation  is  insolvent  does 
not  aid  the  plaintiffs.  In  the  absence  of  any  statute  giving  the 
power,  this  court  has  no  authority  to  act  as  a  court  of  insolvency 
for  the  liquidation  of  the  affairs  of  an  insolvent  railroad  corpo- 
ration. 

Decree  dismissing  the  bill  affirmed. 
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HoLLiNS  V.  Brierfield  Coal  &  Iron  Co. 

150  United  States  Reports  371   (1893). 

The  facts  in  this  case  were  as  follows:  The  Brierfield  Coal  & 
Iron  Co.  was  incorporated  under  the  laws  of  Alabama,  May  4, 
1882.  On  September  i,  1882,  a  conveyance  was  made  by  the 
company  to  Preston  B.  Plumb,  as  trustee,  to  secure  an  issue  of 
$500,000  in  bonds.  On  July  25,  1887,  the  trustee  Plumb  requested 
a  further  conveyance  and  assurance,  pursuant  to  a  covenant  in 
the  deed  of  September,  1882,  which  further  conveyance  was  exe- 
cuted by  the  company  on  July  29,  1887.  On  August  i  he  de- 
manded the  surrender  of  all  the  company's  property  to  him  as 
trustee.  This  was  done,  and  he  placed  John  G.  Murray  in  charge 
to  control  and  manage  it.  On  August  3  he  filed  a  bill  in  the 
Circuit  Court  of  the  United  States  for  the  Middle  District  of 
Alabama  against  the  company,  joining  as  defendants  certain  stock- 
holders, bondholders,  and  creditors,  though  not  the  plaintiffs  in 
the  present  suit.  That  bill  set  out  the  organisation  of  the  corpo- 
ration, the  stockholders,  with  the  amounts  of  stock  subscribed  and 
the  amounts  paid  upon  such  stock,  and  alleged  that  the  subscribers 
were  liable  for  the  unpaid  subscriptions,  but  that  the  assistance  of 
the  court  was  necessary  for  the  assessment  of  such  sums.  It  also 
set  out  the  issue  of  the  bonds,  and  their  present  owners  so  far  as 
known,  a  default  in  the  payment  of  the  interest  due  thereon,  the 
property  and  indebtedness  of  the  company,  the  unsecured  indebted- 
ness being  alleged  to  amount  to  about  $200,000.  The  bill  further 
averred  that  up  to  that  time  the  chief  industry  of  the  company  had 
been  the  manufacturing  of  cut  nails  from  iron;  that  owing  to  over- 
production in  the  country  this  business  had  become  unprofitable  to 
the  company,  and  that  it  was  desired  to  change  the  industry  from 
the  manufacture  of  nails  to  the  production  of  pig  iron,  and  that  it 
had  purchased  property  with  a  view  to  carrying  on  that  industry ; 
that  it  did  not  have  money  enough  to  successfully  carry  it  on.  The 
bill  also  alleged  that  the  trustee  had  taken  possession,  as  authorized 
by  the  deed  of  trust;  that  he  could  not  carry  on  the  business  of 
the  company  without  obtaining  money  on  the  credit  of  the  property; 
and  prayed  the  direction  of  the  court  as  to  whether  he  should  be 
permitted  to  borrow  such  money  and  issue  certificates  of  indebted- 
ness therefor.  It  asked  that  all  creditors  of  the  corporation  and 
claimants  against  the  estate  be  permitted  to  make  themselves  parties 
and  have  their  claims  adjudicated;  that  a  full  administration  be 
had  of  the  estate  and,  if  need  be,  a  foreclosure  and  sale.  Subse- 
quently, Plumb  resigned  as  trustee  and  W.  L.  Chambers  was  sub- 
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stituted  in  his  place.  Proceedings  were  had  in  that  case,  which  re- 
sulted, on  July  8,  1889,  in  a  decree  for  the  foreclosure  of  the  trust 
deed  and  a  sale  of  the  property.  Nearly  tliree  months  after  the 
commencement  of  the  Plumb  suit,  and  on  October  28,  1887,  these 
appellants,  as  plaintiffs,  filed  a  bill  in  the  same  court,  making  the 
coal  company  and  sundry  stock  and  bondholders,  together  with  the 
trustee  Plumb,  parties  defendant.  The  plaintiffs  were  unsecured 
creditors  of  the  company,  having  claims  contracted  in  1886  and 
1887,  four  or  five  years  after  the  issue  of  the  bonds  and  execution 
of  the  trust  deed,  who  sued  on  behalf  of  themselves  and  all  other 
creditors  of  the  coal  and  iron  company  who  were  willing  to  come 
in  and  contribute  to  the  expenses  of  the  suit.  After  setting  forth 
their  claims,  they  alleged  that  the  conveyance  to  Plumb,  as  trus- 
tee, was  absolutely  void;  that  a  large  amount  was  still  due  on  the 
stock;  they  asked  to  have  a  receiver  appointed  and  the  property 
sold  in  satisfaction  of  their  claims;  and  that  such  receiver  have 
authority  to  collect  the  unpaid  stock  subscriptions,  to  be  also  applied 
in  satisfaction  of  their  claims.  They  alleged  the  pendency  of  the 
suit  brought  by  Plumb  as  trustee,  but  did  not  ask  to  intervene 
therein.  After  the  decree  of  foreclosure  and  sale  in  the  Plumb 
case,  and  on  July  24,  1889,  a  final  decree  was  entered  dismissing 
this  bill.  From  such  decree  of  dismissal  plaintiffs  appealed  to  this 
court. 

Brewer,  J.  The  plaintiffs  were  simple  contract  creditors  of  the 
company;  their  claims  had  not  been  reduced  to  judgment,  and  they 
had  no  express  lien  by  mortgage,  trust  deed,  or  otherwise.  It  is 
the  settled  law  of  this  court  that  such  creditors  cannot  come  into  a 
court  of  equity  to  obtain  the  seizure  of  the  property  of  their  debtor 
and  its  application  to  the  satisfaction  of  their  claims;  and  this, 
notwithstanding  a  statute  of  the  state  may  authorize  such  a  pro- 
ceeding in  the  courts  of  the  state. .  The  line  of  demarcation  between 
equitable  and  legal  remedies  in  the  Federal  courts  cannot  be  ob- 
literated by  state  legislation.  Scott  v.  Neely,  140  U.  S.  106;  Cotes 
V.  Allen,  149  U.  S.  451.  Nor  is  it  otherwise  in  case  the  debtor  is 
a  corporation  and  an  unpaid  stock  subscription  is  sought  to  be 
reached.  National  Tube  Works  Co,  v.  Ballon,  146  U.  S.  517; 
Swan  Land  &  Cattle  Co,  v.  Frank,  148  U.  S.  603,  612.  Nor  is  this 
rule  changed  by  the  fact  that  the  suit  is  brought  in  a  court  in  which 
at  the  time  is  pending  another  suit  for  the  foreclosure  of  a  mort- 
gage or  trust  deed  upon  the  property  of  the  debtor.  Doubtless  in 
such  foreclosure  suit  the  simple  contract  creditor  can  intervene,  and 
if  he  has  any  equities  in  respect  to  the  property,  whether  prior  or 
subsequent  to  those  of  the  plaintiff,  can  secure  their  determinatioii 
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and  protection;  and  here,  by  the  express  language  of  the  bill  filed 
by  the  trustee,  all  claimants  and  creditors  were  invited  to  present 
their  claims  and  have  them  adjudicated.  These  plaintiffs  did  not 
intervene,  though,  as  shown  by  the  allegations  of  their  bill,  they 
knew  of  the  existence  of  the  foreclosure  suit;  neither  did  they 
apply  for  a  consolidation  of  the  two  suits.  On  the  contrary,  the 
whole  drift  and  scope  of  their  suit  was  adverse  to  that  brought  by 
the  trustee  and  in  antagonism  to  the  rights  claimed  by  him.  They 
obviously  intended  to  keep  away  from  that  suit  and  maintain,  if 
possible,  an  independent  proceeding  to  have  the  property  of  the 
debtor  applied  to  the  satisfaction  of  their  claims  But  this,  as  has 
been  decided  in  the  cases  cited,  cannot  be  done.  The  excuse  sug- 
gested, that  the  rule  which  forbids  in  a  suit  to  foreclose  a  mortgage 
the  litigation  of  a  title  adverse  to  that  of  the  mortgagor  prevented 
them  from  intervening,  is  not  sound.  Their  rights,  like  those  of 
the  trustee  and  the  bondholders,  were  derived  from  the  corporation 
defendant.  Each  claimed  under  it,  and  the  validity  and  amount 
of  such  claims  were  matters  properly  and  ordinarily  considered  and 
determined  in  a  foreclosure  suit.  It  is  true  the  corporation  might 
admit  the  validity  of  any  or  all  of  the  claims,  and  then  the  validity 
could  only  be  a  subject  of  inquiry  as  between  the  claimants  for 
the  purpose  of  determining  the  matter  of  priority,  but  to  that  ex- 
tent, at  least,  both  validity  and  amount  are  always  open  to  contest 
and  determination. 

It  is  urged,  however,  that  this  court  has  sustained  the  validity 
of  proceedings  and  decrees  in  suits  of  this  nature,  in  which  it 
appeared  that  the  plaintiffs  had  not  exhausted  their  remedies  at 
law,  and  the  cases  of  Sage  v.  Memphis  &  Little  Rock  Railroad, 
125  U.  S.  361,  and  Mellen  v.  Molifte  Iran  Works,  131  U.  S.  352, 
are  cited  as  illustrations.  But  passing  by  other  matters  disclosed 
by  the  fact  of  those  cases,  it  will  be  noticed  that  in  neither  of 
them  was  the  objection  made  at  the  outset  and  when  action  on  the 
part  of  the  court  was  invoked.  Defenses  existing  in  equity  suits 
may  be  waived,  just  as  they  may  in  law  actions,  and  when  waived 
the  cases  stand  as  though  the  objection  never  existed.  Given  a 
suit  in  which  there  is  jurisdiction  of  the  parties,  in  a  matter  within 
the  general  scope  of  the  jurisdiction  of  courts  of  equity,  and  a 
decree  rendered  will  be  binding,  although  it  may  be  apparent  that 
defenses  existed  which,  if  presented,  would  have  resulted  in  a 
decree  of  dismissal.  Take  the  present  case  as  an  illustration: 
Suppose  the  corporation  and  other  defendants  had  made  no  de- 
fense, and,  without  expressly  consenting,  had  made  no  objection 
to  the  appointment  of  a  receiver  and  the  subsequent  distribution 
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of  the  assets  of  the  corporation  among  its  creditors;  it  cannot  be 
doubted  that  a  final  decree,  providing  for  a  settlement  of  the  af- 
fairs of  the  corporation  and  a  distribution  among  creditors,  could 
not  have  been  challenged  on  the  ground  of  a  want  of  jurisdiction 
in  the  court,  and  that  notwithstanding  it  appeared  upon  the  face 
of  the  bill  that  the  plaintiffs  were  simple  contract  creditors;  be- 
cause the  administration  of  the  assets  of  an  insolvent  corporation 
is  within  the  functions  of  a  court  of  equity,  and  the  parties  being 
before  the  court,  it  has  power  to  proceed  with  such  administration. 
If  there  was  a  defense  existing  to  the  bills  as  framed,  an  objection 
to  the  right  of  these  plaintiffs  to  proceed  on  the  ground  that  their 
legal  remedies  had  not  been  exhausted,  it  was  a  defense  and  ob- 
jection which  must  be  made  in  limine,  and  does  not  of  itself  oust 
the  court  of  jurisdiction.  This  doctrine  has  been  recognized  not 
merely  in  the  cases  cited,  but  also  in  those  of  Reynes  v.  Dumont, 
130  U.  S.  3.54;  Kilbourn  v.  Sunderland,  130  U.  S.  505;  Brown  v. 
Lake  Superior  Iron  Co,,  134  U.  S.  530.  None  of  these  cases  ques- 
tions the  proposition  that  if  the  objection  is  seasonably  presented 
it  will  be  effective. 

•  But  it  is  earnestly  insisted  that  it  has  been  held  by  this  court,  in 
Case  V.  Beauregard,  loi  U.  S.  688,  that  whenever  a  creditor  has 
a  trust  in  his  favor,  or  a  lien  upon  property  for  a  debt  due  him,  he 
may  go  into  equity  without  exhausting  his  legal  remedies;  that  it 
has  also  frequently  been  affirmed  that  the  capital  stock  and  assets 
of  a  corporation  constitute  a  trust  fund  for  the  benefit  of  its 
creditors,  which  neither  the  officers  nor  stockholders  can  divert 
or  waste,  and  several  cases  are  cited,  among  them  that  of  Sanger 
v.  Upton,  91  U.  S.  56,  in  which  perhaps  the  proposition  is  asserted 
in  the  most  emphatic  and  direct  language,  and  Terry  v.  Anderson, 
95  U.  S.  628,  636,  in  which  Waite,  Ch.  J.,  made  these  observa- 
tions :  "  Ordinarily,  a  creditor  must  put  his  demand  into  judgment 
against  his  debtor  and  exhaust  his  remedies  at  law  before  he  can 
proceed  in  equity  to  subject  choses  in  action  to  its  payment.  To 
this  rule,  however,  there  are  some  exceptions;  and  we  are  not 
prepared  to  say  that  a  creditor  of  a  dissolved  corporation  may 
not,  under  certain  circumstances,  claim  to  be  exempted  from  its 
operation.  If  he  can,  however,  it  is  upon  the  ground  that  the 
assets  of  the  corporation  constitute  a  trust  fund  which  will  be 
administered  by  a  court  of  equity  in  the  absence  of  a  trustee,  the 
principle  being  that  equity  will  not  permit  a  trust  to  fail  for  want 
of  a  trustee." 

While  it  is  true  language  has  been  frequently  used  to  the  effect 
that  the  assets  of  a  corporation  are  a  trust  fund  held  by  a  cor* 
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poration  for  the  benefit  of  creditors,  this  has  not  been  to  convey 
the  idea  that  there  is  a  direct  and  express  trust  attached  to  the 
property.  As  said  in  2  Pomeroy's  Equity  Jurisprudence,  §  1046, 
they  "  are  not  in  any  true  and  complete  sense  trusts,  and  can  only 
be  called  so  by  way  of  analogy  or  metaphor." 

To  the  same  effect  are  decisions  of  this  court.  The  case  of 
Graham  v.  Railroad  Co.,  102  U.  S.  148,  was  an  action  by  a  sub- 
sequent creditor  to  subject  certain  property,  alleged  to  have  been 
wrongfully  conveyed  by  the  corporation  debtor,  to  the  satisfaction 
of  his  judgment.  And  the  very  proposition  here  presented  was 
then  considered,  and  in  respect  to  it  the  court,  by  Bradley,  J.,  said 
(p.  160)  :  "  It  is  contended,  however,  by  the  appellant  that  a  cor- 
poration debtor  does  not  stand  on  the  same  footing  as  an  individual 
debtor;  that  while  the  latter  has  supreme  dominion  over  his  own 
property,  a  corporation  is  a  mere  trustee,  holding  its  property  for 
the  benefit  of  its  stockholders  and  creditors;  and  that  if  it  fails 
to  pursue  its  rights  against  third  persons,  whether  arising  out  of 
fraud  or  otherwise,  it  is  a  breach  of  trust,  and  creditors  may  come 
into  equity  to  compel  an  enforcement  of  the  corporate  duty.  This, 
as  we  understand,  is  the  substance  of  the  position  taken. 

"  We  do  not  concur  in  this  view.  It  is  at  war  with  the  notions 
which  we  derive  from  the  English  law  with  regard  to  the  nature  of 
corporate  bodies.  A  corporation  is  a  distinct  entity.  Its  affairs 
are  necessarily  managed  by  officers  and  agents,  it  is  true;  but  in 
law  it  is  as  distinct  a  being  as  an  individual  is,  and  is  entitled  to 
hold  property  (if  not  contrary  to  its  charter)  as  absolutely  as  an 
individual  can  hold  it.  Its  estate  is  the  same,  its  interest  is  the 
same,  its  possession  is  the  same.  Its  stockholders  may  call  the 
officers  to  account,  and  may  prevent  any  malversation  of  funds  or 
fraudulent  disposal  of  property  on  their  part.  But  that  is  done  in 
the  exercise  of  their  corporate  rights,  not  adverse  to  the  corporate 
interests,  but  coincident  with  them. 

"  When  a  corporation  becomes  insolvent  it  is  so  far  civilly  dead 
that  its  property  may  be  administered  as  a  trust  fund  for  the 
benefit  of  its  stockholders  and  creditors.  A  court  of  equity,  at  the 
instance  of  the  proper  parties,  will  then  make  those  funds  trust 
funds,  which,  in  other  circumstances,  are  as  much  the  absolute  prop- 
erty of  the  corporation  as  any  man's  property  is  his." 
'  With  reference  to  the  suggestion  in  this  last  paragraph,  it  may 
be  observed  that  the  court  does  not  attempt  to  determine  who  are 
the  proper  parties  to  maintain  a  suit  for  the  administration  of  the 
assets  of  an  insolvent  corporation.  All  that  it  decides  is  that  when 
a  court  of  equity  does  take  into  its  possession  the  assets  of  an 
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insolvent  corporation  it  will  administer  them  on  the  theory  that 
they  in  equity  belong  to  the  creditors  and  stockholders  rather  than 
to  the  corporation  itself.  In  other  words  —  and  that  is  the  idea 
which  underlies  all  these  expressions  in  reference  to  "trust"  in 
connection  with  the  property  of  a  corporation  —  the  corporation 
is  an  entity,  distinct  from  its  stockholders  as  from  its  creditors. 
Solvent,  it  holds  its  property  as  any  individual  holds  his,  free 
from  the  touch  of  a  creditor  who  has  acquired  no  lien;  free  also 
from  the  touch  of  a  stockholder  who,  though  equitably  interested 
in,  has  no  legal  right  to  the  property.  Becoming  insolvent,  the 
equitable  interest  of  the  stockholders  in  the  property,  together  with 
their  conditional  liability  to  the  creditors,  places  the  property  in 
a  condition  of  trust,  first  for  the  creditors  and  then  for  the  stock- 
holders. Whatever  of  trust  there  is  arises  from  the  peculiar  and 
diverse  equitable  rights  of  the  stockholders  as  against  the  corpora- 
tion in  its  property  and  their  conditional  liability  to  its  creditors. 
It  is  rather  a  trust  in  the  administration  of  the  assets  after  posses- 
sion by  a  court  of  equity  than  a  trust  attaching  to  the  property  as 
such  for  the  direct  benefit  of  either  creditor  or  stockholder. 

Again,  in  the  case  of  the  Wabash,  St  Louis  &  Pacific  Railway 
V.  Ham,  114  U.  S.  587,  it  appeared  that  four  railway  corporations 
owing  debts  were  consolidated  under  authority  of  law,  and  by  the 
terms  of  the  consolidation  agreement  the  new  corporation  was  to 
protect  the  debts  of  the  old.  Subsequently,  the  new  corporation 
executed  a  mortgage  on  all  its  property,  and  in  a  contest  between 
the  mortgagees  and  the  unsecured  creditors  of  one  of  the  constitu- 
ent companies  the  court  held  that  the  lien  of  the  mortgages  was 
prior.  In  respect  to  this.  Gray,  J.  (p.  594),  thus  stated  the  law: 
"It  was  contended  that  the  property  of  the  Toledo  &  Wabash 
■Railway  Co.  was  a  trust  fund  for  all  its  creditors,  and  that  upon 
the  consolidation  the  Toledo,  Wabash  &  Western  Railway  Co. 
took  the  property  of  the  Toledo  &  Wabash  Railway  Co.  charged 
with  the  payment  of  all  its  debts.  The  property  of  a  corporation 
is  doubtless  a  trust  fund  for  the  payment  of  its  debts  in  the  sense 
that  when  the  corporation  is  lawfully  dissolved  and  all  its  business 
wound  up,  or  when  it  is  insolvent,  all  its  creditors  are  entitled  in 
equity  to  have  their  debts  paid  out  of  the  corporate  property 
before  any  distribution  thereof  among  the  stockholders.  It  is  also 
true  in  the  case  of  a  corporation,  as  in  that  of  a  natural  person, 
that  any  conveyance  of  property  of  the  debtor  without  authority  of 
law  and  in  fraud  of  existing  creditors  is  void  as  against  them." 

The  case  of  Fogg  v.  Blair,  133  U.  S.  534,  541,  presented  a  simi- 
lar question,  and  this  court,  by  Field,  J.,  observed:  "We  do  not 
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iquestion  the  general  doctrine  invoked  by  the  appellant  that  the 
property  of  a  railroad  company  is  a  trust  fund  for  the  payment  of 
its  debts,  but  do  not  perceive  any  place  for  its  application  here. 
That  doctrine  only  means  that  the  property  must  first  be  appro- 
priated to  the  payment  of  the  debts  of  the  company  before  any 
portion  of  it  can  be  distributed  to  the  stockholders;  it  does  not 
mean  that  the  property  is  so  affected  by  the  indebtedness  of  the 
company  that  it  cannot  be  sold,  transferred,  or  mortgaged  to  bona 
ade  purchasers  for  a  valuable  consideration,  except  subject  to  the 
liability  of  being  appropriated  to  pay  that  indebtedness.  Such  a 
doctrine  has  no  existence." 

•  In  the  case  of  Hazvkins  v.  Glenn,  131  U.  S.  319,  332,  which  was 
an  action  brought  by  the  trustee  of  a  corporation  against  certain 
of  its  stockholders  to  recover  unpaid  subscriptions,  and  in  which 
the  defense  of  the  statute  of  limitations  was  pleaded.  Fuller,  Ch. 
J.,  referred  to  this  matter  in  these  words :  "  Unpaid  subscriptions 
are  assets,  but  have  frequently  been  treated  by  courts  of  equity 
as  if  impressed  with  a  trust  sub  modo,  upon  the  view  that  the 
■corporation  being  insolvent,  the  existence  of  creditors  subjects  these 
•liabilities  to  the  rules  applicable  to  funds  to  be  accounted  for  as 
held  in  trust,  and  that,  therefore,  statutes  of  limitation  do  not 
commence  to  run  in  respect  to  them  .until  the  retention  of  the 
money  has  become  adverse  by  a  refusal  to  pay  upon  due  requisi- 
tion." 

These  cases  negative  the  idea  of  any  direct  trust  or  lien  attach- 
ing to  the  property  of  a  corporation  in  favor  of  its  creditors,  and 
at  the  same  time  are  entirely  consistent  with  those  cases  in  which 
the  assets  of  a  corporation  are  spoken  of  as  a  trust  fund,  using  the 
term  in  the  sense  that  we  have  said  it  was  used. 
'  The  same  idea  of  equitable  lien  and  trust  exists  to  some  extent 
in  the  case  of  partnership  property.  Whenever  a  partnership 
•becoming  insolvent,  a  court  of  equity  takes  possession  of  its  prop- 
erty, it  recognizes  the  fact  that  in  equity  the  partnership  creditors 
have  a  right  to  payment  out  of  those  funds  in  preference  to  indi- 
vidual creditors,  as  well  as  superior  to  any  claims  of  the  partners 
themselves.  And  the  partnership  property  is  therefore  sometimes 
•said,  not  inaptly,  to  be  held  in  trust  for  the  partnership  creditors, 
x>T  that  they  have  an  equitable  lien  on  such  property.  Yet  all  that 
is  meant  by  such  expressions  is  the  existence  of  an  equitable  right 
ivhich  will  be  enforced  whenever  a  court  of  equity,  at  the  instance 
of  a  proper  party  and  in  a  proper  proceeding,  has  taken  possession 
•of  the  assets.  It  is  never  understood  that  there  is 'a  specific  lien 
or  a  direct  trust. 
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A  party  may  deal  with  a  corporation  in  respect  to 'its  property 
in  the  same  manner  as  with  an  individual  owner,  and  with  no 
greater  danger  of  being  held  to  have  received  into  his  possession 
property  burdened  with  a  trust  or  lien.  The  officers  of  a  corpora- 
tion act  in  a  fiduciary  capacity  in  respect  to  its  property  in  their 
hands,  and  may  be  called  to  account  for  fraud  or  sometimes  even 
mere  mismanagement  in  respect  thereto ;  but  as  between  itself  and 
its  creditors  the  corporation  is  simply  a  debtor,  and  does  not  hold 
its  property  in  trust  or  subject  to  a  lien  in  their  favor  in  any  other 
sense  than  does  an  individual  debtor.  This  is  certainly  the  general 
rule,  and  if  there  be  any  exceptions  thereto,  they  are  not  presented 
by  any  of  the  facts  in  this  case.  Neither  the  insolvency  of  the  cor- 
poration, nor  the  execution  of  an  illegal  trust  deed,  nor  the  failure 
to  collect  in  full  all  stock  subscriptions,  or  altogether,  gave  to  these 
simple  contract  creditors  any  lien  upon  the  property  of  the  cor- 
poration nor  charged  any  direct  trust  thereon. 

With  respect  to  the  propriety  of  the  decree  of  dismissal' in  this 
suit  after  the  entry  of  the  decree  of  foreclosure  in  the  trustee 
suit,  the  case  of  Stout  v.  Lye,  103  U.  S.  66,  is  conclusive.  Indeed, 
that  case  is  conclusive  of  every  question  in  this,  except  such  as 
arise  from  the  fact  that  the  debtor  is  a  corporation  rather  than 
an  individual.  It  appeared  that,  pending  a  foreclosure  suit,  J.  W. 
and  J.  O.  Stout  obtained  a  judgment  against  the  mortgagor  on  an 
unsecured  claim.  They  thereupon  instituted  a  suit,  making  both 
mortgagee  and  mortgagor  parties  defendant,  to  set  aside  the  mort- 
gage as  illegal;  or,  if  not  illegal,  to  have  its  amount  reduced  by 
certain  payments  of  usurious  interest.  While  this  suit  was  pending 
the  foreclosure  suit  passed  into  decree,  the  Stouts  having  never  been 
made  parties  or  entered  an  appearance  in  that  suit.  Thereupon 
their  suit  was  dismissed,  and  such  dismissal  was  held  by  this  court 
proper  on  the  ground  that  the  Stouts,  being  simple  contract  cred- 
itors at  the  time  the  foreclosure  suit  was  commenced,  were  not 
only  imnecessary  but  improper  parties:  "If  they  had  been  made 
parties  when  the  suit  was  begun,  they  could  have  done  nothing 
by  way  of  defense  to  the  action  until  they  had  acquired  some 
specific  interest  in  the  mortgaged  property.  As  creditors  at  large 
they  were  powerless  in  respect  to  the  foreclosure  proceedings,  but 
when  they  obtained  their  judgment,  not  before,  they  were  in  a 
position  to  contest  in  all  legitimate  ways  the  validity  and  extent 
of  the  superior  lien  which  the  bank  asserted  on  the  property,  in 
which  by  the  judgment  they  had  acquired  a  specific  interest."  And 
on  the  further  ground  that  the  mortgagor  represented  in  the  fore- 
closure suit  not  merely  himself,  but  all  parties  who,  like  the  Stouts, 
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acquired  any  interest  in  the  property  since  the  commencement  of 
that  suit. 

So  here  these  plaintiffs  were  simple  contract  creditors  when  the 
trustee's  suit  was  commenced.  That  suit  passed  to  decree  of  fore- 
closure, and  up  to  that  time  these  plaintiffs  had  acquired  no  spe- 
cific lien  upon  the  property.  They  entered  no  appearance  in  that 
suit;  did  not  intervene  or  claim  any  rights  in  the  property,  and 
they  were  represented  in  that  suit  by  the  corporation,  the  party 
under  whom  both  they  and  the  trustee  claimed.  A  decree  of  dis- 
missal was,  therefore,  proper.  It  appears  in  the  record  as  a  decree 
upon  the  merits.  It  should  have  been  for  want  of  jurisdiction,  and 
to  that  extent  the  decree  as  entered  will  be  modified.  The  appellants 
will  be  charged  with  all  the  costs  in  the  case. 

Dismissed  for  want  of  jurisdiction. 

Brown  and  Jackson,  JJ.,  dissented. 


Sanford  Fork  &  Tool  Co.  v.  Howe,  Brown  &  Co.,  Limited. 

157  United  States  Reports  312   (1895). 

Brewer,  J.  In  the  absence  of  any  testimony,  and  in  the  manner 
in  which  this  case  was  submitted  for  decision,  it  must  be  assumed 
that  the  matters  alleged  in  the  bill  and  not  denied  in  the  answer 
and  the  new  matters  set  forth  in  the  answer  are  true.  And  the 
question  which  arises  is  whether,  upon  these  admitted  facts,  the 
decree  in  favor  of  the  plaintiffs  can  be  sustained. 

The  manufacturing  business  in  which  the  corporation  was  en- 
gaged was  a  new  enterprise.  It  had  been  carried  on  for  only 
about  eighteen  months.  In  that  business  had  been  invested  nearly 
$300,000,  and  the  property  possessed  by  the  corporation  was  at  its 
cost  price  equal  to  the  entire  indebtedness.  It  thus  appears  that 
there  had  been  no  waste,  mismanagement,  or  loss.  Not  a  dollar 
of  the  indebtedness  was  held  by  any  director  or  stockholder,  but 
the  personal  credit  of  the  six  directors  and  stockholders  had  been 
loaned  to  the  company  to  the  extent  of  $69,000.  The  corporation 
was  still  a  going  concern.  There  was  no  purpose  of  abandoning 
the  business.  The  endorsers  believe  that  if  the  corporation 
could  be  tided  over  its  temporary  embarrassment  it  could  be  made 
successful.  The  stockholders  authorized  the  mortgage.  It  was 
given  only  upon  part  of  the  property,  and  that  part  already  en- 
cumbered by  a  fifty  thousand  dollar  trust  deed.  The  value  of  this 
property  was,  according  to  the  subsequent  appraisement,  much 
60 
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below  the  sums  secured  by  the  trust  deed  and  the  mortgage.  In 
addition  the  corporation  had  nearly  $90,000  of  unencumbered 
property  to  apply  in  satisfaction  of  the  claims  of  its  creditors. 
The  mortgage  was  not  given  simply  as  security  for  a  past  indebt- 
edness, but  to  induce  the  endorsers  to  obtain  for  the  corporation  a 
renewal  or  extension  of  its  obligations  and  to  make  further  en- 
dorsements. In  reliance  upon  this  mortgage  the  endorsers  secured 
renewals  or  extensions,  or  themselves  took  up  the  notes  they  had 
endorsed,  and  at  the  same  time  lent  the  credit  of  their  names  to 
new  paper  of  the  company.  Thus  they  prevented  a  suspension  of 
the  business  and  enabled  the  corporation  to  continue  its  operations, 
and  did  so  believing  that  by  such  continuance  the  corporation  would 
be  enabled  to  work  itself  out  of  its  temporary  difficulties.  All  this 
was  done  in  the  utmost  good  faith. 

Under  these  circumstances,  should  the  transaction  be  condemned 
and  the  mortgage  held  void  as  against  creditors?  This  question, 
we  think,  must  be  answered  in  the  negative.  It  is  said  that  the 
directors  of  a  corporation  stand  in  a  fiduciary  relation  to  both  the 
stockholders  and  the  creditors.  Whatever  may  be  the  extent  of 
the  fiduciary  obligations  of  directors  to  stockholders,  there  can  be 
no  pretense  in  this  case  of  a  breach  thereof.  The  mortgage  was 
expressly  authorized  by  the  stockholders,  and  they  cannot  claim 
that  the  directors  in  executing  the  instrument,  which  they  had 
themselves  authorized,  were  guilty  of  any  breach  of  duty  to  them. 
It  is  often  said  that  the  directors  may  not  take  advantage  of  their 
position  and  power  to  secure  personal  advantage  to  themselves, 
but  that  proposition  has  no  application  here,  for  the  corporation 
itself  directed  this  mortgage.  It  was  an  application  by  the  debtor 
of  its  property  to  secure  certain  of  its  creditors,  and  not  the  act 
of  the  agents  of  a  debtor  to  protect  themselves.  The  case  involves 
no  breach  of  trust  on  the  part  of  the  agent  toward  the  principal, 
but  more  closely  resembles  the  case  of  an  individual  debtor  giving 
preference  to  certain  of  his  friends,  and  the  general  rule  is  that, 
in  the  absence  of  statute,  a  debtor  has  such  jiis  disponendi  in  respect 
to  his  property  that,  although  insolvent  and  contemplating  a  cessation 
of  business  and  the  surrender  of  his  property  to  his  creditors,  he 
may  lawfully  prefer  certain  of  them,  even  though  thereby  others 
receive  no  payment. 

But,  passing  from  the  relations  of  directors  to  the  corporation 
and  its  stockholders,  it  is  one  of  the  vexed  questions  of  the  law 
as  to  how  far  the  duty  of  a  corporation  and  its  directors  to  cred- 
itors interferes  with  the  otherwise  conceded  power  of  a  dctotor  to 
prefer  certain  of  its  creditors.    Into  a  discussion  of  this  question 
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in  its  length  and  breadth  we  deem  it  unnecessary  now  to  enter, 
for  the  facts  of  this  case  remove  many  of  the  embarrassments 
that  often  attend  such  questions.  This  is  not  like  the  case  of 
Sutton  Manufacturing  Co,  v.  Hutchinson,  63  Fed.  Rep.  496,  de- 
cided by  the  United  States  Court  of  Appeals  for  the  Seventh 
Circuit,  in  which  the  directors  of  a  corporation,  insolvent  and  in- 
tending to  discontinue  business,  gave  a  mortgage  to  secure  certain 
of  their  number  who  happened  to  be  creditors,  and  thus  attempted 
to  secure  a  preference  in  behalf  of  themselves.  Nor  is  it  the  case 
of  the  directors  of  a  corporation  in  fact  insolvent,  though  con- 
tinuing and  expecting  to  continue  in  business,  executing  a  mort- 
gage on  the  property  of  the  corporation  to  simply  secure  them- 
selves for  a  past  indebtedness;  for  here  the  corporation,  although 
insolvent  within  the  rule  which  declares  that  insolvency  exists 
when  a  debtor  has  not  property  sufficient  to  pay  his  debts,  was 
still  a  going  concern  and  intending  to  continue  its  business,  and 
the  mortgage  was  executed  not  simply  to  secure  directors  and 
stockholders  for  past  indebtedness,  but  to  induce  them  to  procure 
a  renewal  or  extension  of  paper  of  the  company  then  maturing  or 
about  to  mature,  and  also  to  obtain  further  advances  of  credit. 

Will  it  be  doubted  that  if  this  mortgage  had  been  given  directly 
to  the  holders  of  these  notes,  it  would  have  been  valid?  Are 
creditors  who  are  neither  stockholders  nor  directors,  but  strangers 
to  a  corporation,  disabled  from  taking  security  from  the  corpora- 
tion by  reason  of  the  fact  that  upon  the  paper  they  hold  there  is 
also  the  endorsement  of  certain  of  the  directors  or  stockholders? 
Must,  as  a  matter  of  law,  such  creditors  be  content  to  share  equally 
with  the  other  creditors  of  the  corporation,  because,  forsooth,  they 
have  also  the  guarantee  of  some  of  the  directors  or  stockholders, 
whose  guarantee  may  or  may  not  be  worth  anything? 

But  even  that  is  not  this  case,  for  here  the  corporation  was  a 
going  concern  and  intending  to  continue  in  business,  and  the  mort- 
gage was  given  with  a  view  of  enabling  it  to  so  continue,  and  to 
prevent  creditors  whose  debts  were  maturing  from  invoking  the 
aid  of  the  courts  to  put  a  stop  thereto.  Can  it  be  that,  if  at  any 
given  time  in  the  history  of  a  corporation  engaged  in  business, 
the  market  value  of  its  property  is  in  fact  less  than  the  amount 
of  its  indebtedness,  the  directors,  no  matter  what  they  believe  as 
to  such  value,  or  what  their  expectations  as  to  the  success  of  the 
business,  act  at  their  own  peril  in  taking  to  themselves  indemnity 
for  the  further  use  of  their  credit  in  behalf  of  the  corporation? 
Is  it  a  duty  resting  upon  them  to  immediately  stop  business  and 
close  up  the  affairs  of  the  corporation?    Surely,  a  doctrine  like 
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that  would  stand  in  the  way  of  the  development  of  almost  any 
new  enterprise.  It  is  a  familiar  fact  that  in  the  early  days  of  any 
manufacturing  establishment,  and  before  its  business  has  become 
fully  developed,  the  value  of  the  plant  is  less  than  the  amount  of 
money  which  it  has  cost,  and  if  the  directors  cannot  indemnify 
themselves  for  the  continued  use  of  their  personal  credit  for  the 
benefit  of  the  corporation,  many  such  enterprises  must  stop  in  their 
very  beginning. 

It  is  worthy  of  note,  too,  that  these  directors  placed  the  encum- 
brance not  on  the  entire  property  of  the  corporation,  but  only  upon 
that  part  which  ordinarily  shows  the  greatest  difference  between 
value  and  cost,  to  wit,  the  building  and  the  machinery  —  property, 
too,  which  was  already  encumbered  for  a  large  sum,  leaving  free 
all  the  unencumbered  property  of  the  corporation  to  answer  to 
the  claims  of  creditors. 

Of  course,  an  underlying  fact,  expressly  stated  to  have  existed 
in  these  transactions,  is  good  faith.  Carrying  on  business  after 
the  giving  of  an  indemnifying  mortgage,  with  a  knowledge  of 
insolvency,  with  the  expectation  of  soon  winding  up  the  affairs 
of  the  corporation,  and  only  for  the  sake  of  giving  an  appear- 
ance of  good  faith,  leaves  the  transaction  precisely  as  though  the 
mortgage  was  executed  at  the  moment  of  distribution,  and  with 
the  view  of  a  personal  preference. 

Again,  not  only  was  the  corporation  a  going  concern,  not  only 
did  the  directors  expect  and  intend  that  it  should  continue,  and 
believe  that  its  continuance  would  bring  financial  success,  but,  as 
appears,  they  did  continue  the  'business  for  two  months,  and  dur- 
ing that  time  paid  out  in  the  ordinary  management  of  its  aflEairs 
and  in  discharge  of  its  debts  over  $30,000,  without  appropriating 
a  single  dollar  to  the  payment  of  the  claims  for  the  endorsement 
of  which  they  had  taken  this  indemnity. 

We  are  of  opinion  that  these  facts  clearly  and  fully  distinguish 
this  case  from  many  which  have  been  cited,  in  which  the  action 
of  the  directors  of  a  corporation  in  securing  to  themselves  pref- 
erences in  the  hour  of  its  extremities  has  been  adjudged  void, 
and  that  it  is  going  too  far  to  hold  that  a  corporation  may  not 
give  a  mortgage  to  its  directors  who  have  lent  their  credit  to  it, 
to  induce  a  continuance  of  the  loan  of  that  credit,  and  obtain  re- 
newals of  maturing  paper  at  a  time  when  the  corporation,  though 
not  in  fact  possessed  of  assets  equal  to  its  indebtedness,  is  a  going 
concern,  and  is  intending  and  expecting  to  continue  in  business. 
We  are,  therefore,  of  opinion  that  the  Circuit  Court  erred,  and 
the  decree  will  be  reversed  and  the  case  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 
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John  A.  Montgomery,  Receiver,  etc.,  Appellant,  v,  Henry  D. 

Phillips  et  al.,  Respondents. 

S3  New  Jersey  Equity  Reports  203  (1895). 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird. 

Reed,  J.  On  August  14,  1890,  the  Capital  Cracker  Co.  was 
organized  with  an  authorized  capital  stock  of  $20,000,  divided 
into  two  hundred  shares  of  $100  each.  Of  this  amount  of  capital 
stock  $7,500  were  subscribed  and  paid  for.  The  company  bought 
a  tract  of  land,  and  built  a  cracker  factory  upon  it  About  Janu- 
ary I,  1892,  the  company  was  reorganized.  The  outstanding  stock 
largely  changed  hands,  and  its  officers  were  changed.  All  the  out- 
standing seventy-five  shares  of  stock,  excepting  thirty-four  shares 
held  by  Herman  H.  Shellenberger,  one  of  the  original  stockholders, 
was  bought  up  with  the  money  of  one  Henry  D.  Phillips. 

Phillips  claims  that  of  the  fortyK)ne  shares  bought  with  his 
money,  twenty-three  shares  were  bought  for  one  Sewell.  These 
three  persons  —  Shellenberger,  Phillips,  and  Sewell  —  held  a  stock- 
holders' meeting  on  January  15,  1892,  and  elected  themselves  di- 
rectors, and  elected  Shellenberger  president  and  manager,  and 
Phillips  secretary  and  treasurer. 

The  company  at  this  time  was  indebted  to  different  persons  in 
an  aggregate  sum  of  $4,300.  To  pay  these  liabilities  the  company, 
on  January  20,  made  a  promissory  note  payable  to  the  order  of 
Phillips  and  Shellenberger,  for  the  sum  of  $4,325,  which  note,  en- 
dorsed by  the  payees,  was  discounted  by  the  First  National  Bank. 

On  March  7,  1892,  Phillips  loaned  the  company  the  sum  of 
$650.  On  March  17,  by  resolution  of  the  board  of  directors,  the 
president  was  authorized,  for  the  purpose  of  indemnifying  Phillips 
against  his  endorsement  of  the  note,  to  make  a  mortgage  of  the 
real  estate  of  the  company  to  Phillips;  and  for  the  purpose  of 
securing  Phillips  for  the  loan  of  $650,  the  president  was  authorized 
to  execute  a  mortgage  upon  the  personal  property  of  the  company 
to  Phillips. 

On  March  18,  1892,  the  real  estate  mortgage  was  executed. 
The  chattel  mortgage  was  also  executed  on  the  same  day,  but  was 
never  recorded,  and  so  does  not  figure  further  in  the  case. 

On  May  9  following  the  company  was  insolvent.  On  that  day 
the  company  assigned  its  book  accounts  to  the  First  National 
Bank,  to  secure  the  $4,325  note  endorsed  by  Phillips  and  Shellen- 
berger. On  the  same  day  the  president  made  a  second  chattel 
mortgage  to  Phillips,  to  secure  the  $650  loan.  On  May  10  Phillips 
recorded  the  real  estate  mortgage  executed   on  March   18.     On 
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May  23  Phillips,  under  his  last  chattel  mortgage,  sold  the  personal 
property  of  the  company. 

(Dn  June  7  the  complainant,  on  the  bill  filed  by  certain  creditors 
of  the  corporation,  was  appointed  receiver  of  the  company  as  an 
insolvent  corporation. 

The  bill  prays  that  the  real  estate  mortgage  and  the  second  chat- 
tel mortgage  made  to  Phillips  may  be  set  aside,  and  that  Phillips 
may  be  compelled  to  account  for  the  receipts  of  the  sale  of  the 
personal  property  made  under  the  latter  mortgage.  It  charges 
that  the  assignment  of  the  book  accounts  to  the  First  National 
Bank  was  fraudulent,  and  in  fact,  that  the  books  never  went  from 
Phillips'  possession,  but  that  he  has  collected  the  accounts;  that 
the  bank  has  disclaimed  any  claim  to  the  said  books.  The  prayer 
of  the  bill  is  that  Phillips  may  account  for  the  sums  he  has  so 
collected. 

The  bill  also  charges  that  Phillips  employed  one  Robert  Green 
and  paid  him  $20  per  week,  with  the  understanding  that  this 
should  be  charged  up  to  the  company,  while  Green  was  to  repay 
$10  each  week  to  Phillips.  There  is  also  a  prayer  that  he  account 
for  these  $10  weekly  receipts. 

I  will  consider  the  subjects  involved  in  the  litigation  in  an  order 
inversely  to  that  in  whidi  they  were  just  stated. 

In  respect  to  the  claim  that  Phillips  personally  received  and  held 
a  portion  of  the  wages  of  Green,  charged  up  to  the  company,  I 
think  the  complainant  has  made  no  case.  Phillips  says  that  Green 
was  not  able  to  do  his  work,  and  that  he,  Phillips,  was  compelled 
to  get  other  employees  to  do  a  portion  of  it,  and  the  money  was 
retained  on  this  account,  and  has,  as  I  understand  it,  been  used 
for  corporation  purposes;  at  least,  the  misapplication  of  corporate 
money  is  not  proved  with  any  degree  of  certainty. 

In  respect  to  the  assignment  of  the  book  accounts  to  the  bank, 
I  also  think  it  has  not  been  successfully  attacked.  The  line  of 
assault  contained  in  the  bill  is  not  sustained  by  proof.  While  the 
books  did  technically  remain  in  the  hands  of  Phillips,  the  undis- 
puted testimony  is  that  the  assignment  was  made  to  the  bank  and 
the  books  were  submitted  to  the  bank  officers ;  that  the  bills  were 
collected,  with  the  approval  of  the  bank,  in  the  name  of  the  so- 
licitor of  the  bank;  the  moneys  received  from  them  were  paid  to 
Phillips,  who  deposited  the  money  in  the  bank,  to  be  applied  to  the 
pajrment  of  the  note. 

While  the  payment  of  the  money  to  Phillips  has  an  air  of  oddity, 
yet  no  one  is  called  to  contradict  the  statement  that  the  assign- 
ment was  presented  to  the  bank,  and  that  the  money  was  subse- 
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quently  collected  for  and  was  paid  to  the  bank,  to  be  applied  to 
the  payment  of  this  note.  The  attack  upon  the  assignment,  made 
upon  the  argument,  was  put  upon  another  ground  —  namely,  that 
Sewell  was  not  a  legal  director,  and  so  there  was  no  board  exist- 
ing qualified  to  make  the  assignment.  But  whether  Sewell  was  or 
was  not  a  de  jure  director,  he  was  admittedly  a  de  facto  director. 
In  respect  to  the  bank,  which  was  a  third  party,  with  no  notice  of 
the  defect,  if  any  existed,  in  his  eligibility,  the  assignment  was 
entirely  efficacious. 

The  next  attack  is  upon  the  chattel  mortgage,  by  color  of  which 
Phillips  sold  the  personal  property.  This  mortgage  was,  as  I  have 
already  remarked,  executed  on  May  9,  1892.  At  that  time  the 
corporation  was  insolvent.  The  mortgage  was  made  to  secure  the 
antecedent  liability  of  Phillips,  as  endorser  for  the  benefit  of  the 
company.  The  mooted  validity  of  this  mortgage  involves  the  ques- 
tion whether  the  board  of  directors  of  an  insolvent  corporation  can 
secure  one  of  their  own  members  for  an  antecedent  debt  by  a 
mortgage  of  the  property  of  the  company.  The  question  is  new 
in  this  court. 

It  was  held  in  the  case  of  Wilkinson  v.  Bauerle,  14  Stew.  Eq. 
635,  that  an  insolvent  corporation  could  sell  its  property  to  a 
director  if  the  sale  was  bona  fide  and  brought  the  full  value  of  the 
property.  It  was  held  that  the  officers  of  such  corporation  could 
not  divert  the  corporate  property  from  the  payment  of  its  debts, 
and  it  was  because  such  a  sale  was  only  a  transmutation,  and  not  a 
diversion  of  the  property,  that  the  sale  was  sustained. 

It  was  also  held  in  Vail  v.  Jameson,  14  Stew.  Eq.  648,  that  a 
mortgage  made  by  an  insolvent  corporation  for  the  purpose  of 
preferring  a  creditor  was  not  invalid.  The  great  weight  of  au- 
thority is,  however,  opposed  to  the  existence  of  any  power  in  a 
board  of  directors  of  an  insolvent  company  to  prefer  one  of  its 
own  members.  The  weight  of  authority  is  in  support  of  the  whole- 
some rule  that  the  directors  of  an  insolvent  corporation  are  trus- 
tees of  its  funds  for  its  creditors.  Curran  v.  State  of  Arkansas, 
15  How.  307;  Haywood  et  al,  v.  The  Lincoln  Lumber  Co.,  64  Wis. 
639;  Wilkinson  v.  Bauerle,  14  Stew.  Eq.  635. 

The  doctrine  in  respect  to  the  power  of  trustees  to  use  trust 
property  for  their  own  benefit  to  the  disadvantage  of  their  cestui^ 
que  trust  thus  becomes  applicable  to  the  dealing  of  directors  with 
the  funds  in  their  hands,  after  the  insolvency  of  the  corporation, 
if  any  of  such  directors  are  creditors,  they  stand  upon  the  same 
footing  as  any  other  creditors;  but  by  no  act  of  such  director  can 
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he  obtain  a  position  superior  to  that  of  the  other  creditors  for 
whose  benefit  he  holds  the  trust  assets. 

Mr.  Morawetz  remarks:  "It  is  the  duty  of  the  directors,  or 
other  agents  of  insolvent  corporations,  to  preserve  its  assets  for 
the  benefit  of  the  creditors.  The  legal  ownership  of  the  assets  is 
not  altered  by  its  insolvency,  and  the  regular  agents  of  the  cor- 
poration retain  the  same  powers  of  management  with  which  they 
were  originally  invested.  But  upon  the  insolvency  of  a  corporation, 
an  equitable  lien  of  the  creditors  attaches  upon  all  the  company's 
assets;  and  the  directors  who  only  formerly  stood  in  a  fiduciary 
relation  to  the  corporate  members,  become  placed  in  a  fiduciary  re- 
lation to  its  creditors.  *  *  *  jf  themselves  creditors,  they  can- 
not receive  any  advantage  or  preference  in  the  payment  of  their 
claims  at  the  expense  of  other  creditors.     Morawetz  Corp.,  §  579. 

In  Haywood  et  al.  v.  The  Lincoln  Lumber  Co.,  et  al.,  supra,  a 
mortgage  had  been  made  by  an  insolvent  company  to  some  of  the 
directors,  to  secure  an  antecedent  debt.  The  mortgagee  filed  a  bill 
to  foreclose  the  mortgage,  which  suit  was  defended  by  the  receiver 
of  the  corporation.  The  court,  in  holding  that  the  mortgage  was 
void,  employed  this  language:  "The  directors  and  officers  made 
the  mortgage,  or  directly  caused  it  to  be  made,  to  themselves.  They 
occupied  a  fiduciary  relation  to  the  company,  its  stockholders  and 
its  creditors,  and  they  had  no  right  to  use  such  relation  and  their 
official  position  for  their  own  benefit,  and  to  the  injury  of  others 
in  equal  right.  In  Beach  v.  Miller,  130  111.  162,  the  question  arose 
whether  an  insolvent  company  could  secure  an  antecedent  debt  due 
a  director  by  a  sale  to  him  of  its  property  to  pay  such  debt.  The 
court  remarked  that  so  long  as  a  corporation  remained  solvent,  its 
directors  were  agents  or  trustees  for  the  stockholders;  but  the 
moment  it  became  insolvent  its  directors  occupied  a  different  rela- 
tion. The  assets  must  then  be  regarded  as  a  trust  fund  for  the 
payment  of  all  its  creditors,  and  the  directors  occupy  the  position 
of  trustees,  and  the  fiduciary  relation  then  existing,  they  may,  with 
propriety,  be  prohibited  from  purchasing  the  trust  property." 

The  court  was  speaking  in  view  of  the  fact  that  the  purchase 
was  to  be  paid  for  by  the  application  of  the  precedent  credit  held 
by  the  director. 

In  Richards  v.  New  Hampshire  Insurance  Co.,  43  N.  H.  263,  on 
a  bill  filed  by  the  creditors  of  an  insolvent  company,  it  was  held 
that  the  directors  were  trustees  of  the  funds  for  the  creditors,  and 
were  bound  to  apply  them  pro  rata,  and  could  not  use  them  to 
exonerate  themselves  to  the  injury  of  other  creditors. 
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All  the  cases  bearing  upon  this  question  are  collected  by  Woods, 
J.,  in  his  opinion  in  the  case  of  Lippincott  et  al,  V.  Shaw  Carriage 
Co.  et  ai,  25  Fed.  Rep.  577,  586. 

He  very  carefully  states  the  rule  to  be  derived  from  these  cases 
in  these  words:  "  It  has  been  often  said  by  judges,  including  those 
of  the  Federal  Supreme  Court,  that  the  property  of  an  insolvent 
company  is  a  trust  fund,  and  that  the  directors  are  trustees  for  the 
creditors;  and  if  this  were  strictly  so,  it  is  manifest  that  no  prefer- 
ence whatever  should  be  allowed  between  creditors  standing  in  the 
same  relation  to  the  fund.  These  statements  are,  however,  true 
in  a  qualified  sense,  and  lead  legally,  if  not  necessarily,  to  the  con- 
clusion that  in  such  cases,  the  directors,  if  they  give  preferences, 
must  do  it  unbiased  by  considerations  of  personal  advantage  or 
gain." 

I  regard  this  as  a  salutary  rule,  grounded  upon  general  equitable 
principles.  This  view  invalidates  the  chattel  mortgage  executed 
on  May  9  to  Phillips,  as  mortgagee. 

Lastly,  in  respect  to  the  real  estate  mortgage  made  to  Phillips 
to  secure  him  for  his  endorsement.  It  appears  that  this  mortgage 
was  authorized  by  the  board  of  directors  on  March  17,  and  was 
executed  on  March  18,  and  was  recorded  May  10.  If  it  was  de- 
livered at  the  time  it  was  executed,  it  would  not  be  invalidated  by 
the  rule  just  applied  to  the  chattel  mortgage  of  May  9. 

The  bill  states  that  the  company  was  insolvent  on  May  9,  there- 
fore, upon  the  pleadings,  the  real  estate  mortgage  was  executed 
while  the  company  was  still  solvent.  What  became  of  this  mort- 
gage after  it  was  executed  does  not  appear.  There  is  no  allusion 
in  the  pleadings  nor  in  the  evidence  to  the  custody  of  this  instru- 
ment, from  the  date  of  its  execution  to  the  time  of  its  registration. 

Now  I  think  that  some  evidence  should  have  been  produced  to 
show  that  the  mortgage  was  actually  delivered,  and  so  became  an 
executed  contract  between  the  company  and  Phillips  before  the  day 
it  was  recorded. 

But  aside  from  this  view  of  the  legality  of  that  instrument,  I 
think  there  is  another  aspect  in  which  it  is  defective,  when,  as  now, 
attacked  by  the  representative  of  the  creditors. 

The  mortgage,  as  I  have  already  remarked,  was  kept  from  record 
until  after  the  company  became  insolvent. 

The  bill  charges,  and  the  charge  is  not  denied,  that  all  the  debts 
were  contracted  between  the  date  of  the  execution  and  the  date 
of  i:ecording  the  mortgage. 

Now,  it  is  admitted  that  the  mere  failure  to  record  a  mortgage 
is  not  in  itself  a  conclusive  reason   for  setting  it  aside  for  the 
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benefit  of  subsequent  creditors  having  no  specific  liens,  but  that 
any  concealment  of  an  instrument  of  this  kind  is  a  badge  of 
fraud,  which  may,  by  reason  of  the  circumstances  surrounding  the 
concealment,  be  sufficient  ground  for  avoiding  such  an  instrument 
in  respect  to  subsequent  creditors,  is  entirely  settled. 

In  Hungerford  v.  Earle,  2  Vern.  261,  it  was  held  that  a  deed, 
not  at  first  fraudulent,  may  afterward  become  so  by  being  con- 
cealed or  not  pursued,  by  which  means  creditors  are  drawn  in  to 
lend  their  money. 

The  failure  to  record  a  deed  or  mortgage  when  there  is  no  ap 
parent  change  of  possession,  has  been  held  in  a  number  of  cases 
to  be  a  strong  circumstance  against  the  validity  of  such  instru- 
ment when  it  was  attacked  by  the  creditors,  who  become  such  in- 
tervening the  time  of  its  execution  and  the  time  of  its  record. 
Coates  V.  Gerlach,  44  Pa.  St.  43;  Gill  v.  Griifith,  2  Md.  Ch.  270; 
Hilliard  v.  Cagle,  46  Miss.  309;  Nelson  v.  Welh,  104  U.  S.  428; 
Blennerhassett  et  al,  v.  Sherman,  105  U.  S.  100. 

Now,  in  respect  to  the  circumstances  surrounding  the  execution 
of  the  present  mortgage,  the  evidence  is  very  strong  that  at  the 
time  this  instrument  was  executed  Shellenberger  and  Phillips  held 
all  the  outstanding  stock  of  the  corporation.  The  shares  ostensibly 
held  by  Sewell  were  bought  with  Phillips'  money,  and  although 
Phillips  claims  that  there  was  an  understanding  that  Sewell  was 
to  repay  him,  the  conduct  of  both  Phillips  and  Sewell  is  ven* 
persuasive  that  Phillips  was  to  practically  control  the  stock,  and 
that  the  transfer  of  it  to  Sewell  was  for  the  mere  purpose  of 
equipping  him  with  the  nominal  character  of  stockholder,  so  that 
he  could  be  elected  to  constitute  the  required  third  director. 

Phillips  was  an  active  agent  in  resuscitating  the  moribund  cor- 
poration. He  and  Shellenberger  were,  in  fact,  the  corporation. 
They  had  made,  as  the  corporation,  and  both  individually  endorsed, 
the  promissory  note,  by  the  discount  of  which  the  debts  of  the 
company,  including  a  debt  to  Phillips  himself,  were  paid. 

The  real  estate  mortgage  was  made  to  secure  Phillips  against 
his  liability  upon  this  note,  and  incidentally  to  secure  Shellen- 
berger also.  The  original  chattel  mortgage  was  to  secure  Phillips 
for  the  additional  advance  of  $650.  The  future  financial  success 
of  the  company  was,  in  the  light  of  its  past  failure,  problematical. 
If  it  should  succeed,  there  would  be  no  use  for  the  two  mortgages: 
if  it  should  fail,  then  they  were  to  be  resorted  to  for  indemnity. 
The  experiment  was  to  be  made  at  the  risk  of  future  creditors. 
For  the  purpose  of  leaving  the  credit  of  the  company  unimpaired, 
the  mortgages  were  kept  from  record.    When  insolvency  came,  it 
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was  too  late  to  record  the  chattel  mortgage,  so  the  real  estate  mort- 
gage only  was  registered. 

I  have  no  doubt  from  the  testimony  that  these  were  the  motives 
which  induced  the  delay.  When  it  is  kept  in  mind  that  Phillips 
was  the  active  officer  for  the  corporation  who  caused  the  execution 
of  the  mortgage,  as  well  as  the  mortgagee  for  whose  benefit  it 
was  made,  the  whole  arrangement  was  equivalent  to  an  agreement 
between  the  parties,  mortgagor  and  mortgagee,  to  keep  the  mortgage 
from  record  for  the  purpose  of  sustaining  the  credit  of  the  com- 
pany by  concealing  its  existence. 

Under  these  circumstances,  I  think  the  mortgage  must  be  re- 
garded as  made  to  hinder  and  delay  creditors,  and  so  held  to  be 
fraudulent. 

The  decree  of  the  Court  of  Chancery  should  be  reversed,  and  a 
decree  made  in  conformity  with  the  views  herein  expressed. 

Depue,  Dixon,  Garrison,  Lippincott,  Reed,  Van  Syckel, 
BoGERT,  Brown  and  Sims  for  reversal. 

None  for  affirmance. 


ScHUFELDT  et  al.  V,  Smith  et  al,.  Appellants. 

131  Missouri  Reports  280  (1905). 

Appeal  from  Buchanan  Circuit  Court.     Ramey,  J. 

Reversed  and  remanded. 

Macfarlane,  J.  This  suit  is  to  set  aside  a  certain  deed  of  trust, 
executed  on  the  eighteenth  day  of  March,  1893,  by  the  James 
Walsh  Mercantile  Co.,  a  business  corporation,  to  defendant,  J. 
Francis  Smith,  as  trustee,  to  secure  its  creditors  in  the  order 
therein  named.  The  deed  was  executed  in  pursuance  of  this  reso- 
lution of  the  board  of  directors : 

"  Whereas,  This  corporation  is  unable  to  meet  its  obligations  as 
they  fall  due,  though  its  assets  are  much  more  than  its  liabilities ; 

"  Resolved,  That  in  order  to  more  economically  dispose  of  such 
portion  of  its  assets  as  may  be  necessary  to  pay  its  debts  than 
could  be  done  if  legal  proceedings  should  be  instituted,  the  corpo- 
ration convey  all  its  property,  real,  personal  and  mixed,  to  J. 
Francis  Smith,  as  trustee,  with  powers  of  sale  and  collection,  and 
that  such  trustee  pay,  first,  costs  of  the  trust;  second,  debts  pre- 
ferred by  the  State  laws  of  Missouri;  third,  obligations  for  bor- 
rowed money  not  secured  by  collateral;  fourth,  balance  due  on 
notes  for  borrowed  money  secured  by  collateral  after  application 
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of  collateral  and  their  proceeds,  and  notes  of  other  parties  dis- 
counted by  the  company  after  due  attempt  to  collect  from  makers; 
fifth,  other  indebtedness  of  the  company  not  disputed." 

The  deed  of  trust  was  drawn  in  accordance  with  the  resolution. 
The  creditors  of  the  various  classes,  with  the  amounts  due  each, 
were  specified  and  directions  were  given  the  trustee  to  pay  the 
debts  in  the  order  named.  The  debts  of  the  third  class  as  specified 
in  the  mortgage  aggregated  about  $35,000,  and  those  of  the  fourth 
class  about  $56,000.  The  fifth  class  of  creditors  secured  were 
the  general  mercantile  creditors  of  the  corporation.  The  debts 
of  this  class  aggregated  about  $30,000.  Creditors  of  this  class 
prosecute  this  suit.  Pending  the  suit,  defendant  Smith  was  ap- 
pointed receiver.  The  face  value  of  the  assets  amounted  to  about 
$300,000,  but  on  account  of  depreciation  it  was  thought  by  the 
receiver  that  not  more  than  $100,000  could  be  realized  on  them. 
There  would  be,  therefore,  but  little,  if  anything,  to  apply  on  the 
fifth  class  of  debts.  Under  the  deed  of  trust,  power  of  sale  was 
gfiven  the  trustee,  as  also  authority  to  collect  the  debts  due  the 
company. 

It  was  charged  in  the  petition  "that  certain  of  the  indebtedness 
in  preferred  classes  three  and  four  is  the  individual  indebtedness 
of  the  officers  and  directors  of  said  corporation,  and  was  con- 
tracted for  the  purpose  of  protecting  the  individual  liability  of 
said  officers  and  directors." 

Defendant  Smith,  by  answer,  admitted  the  execution  and  de- 
livery of  the  deed  of  trust,  and  that  by  virtue  of  the  powers  thereby 
conferred  he  took  into  his  possession  all  the  property  so  assigned 
to  him  with  a  view  of  administering  the  same.  The  other  allega- 
tions of  the  petition  were  in  substance  denied. 

The  only  evidence  offered  on  the  trial  was  directed  to  the  ques- 
tion of  the  solvency  of  the  corporation  at  the  time  the  deed  of 
trust  was  made. 

The  records  of  the  corporation  showed  that  James  Walsh  was 
its  president,  Charles  McGinn,  vice-president,  and  John  F.  Byrne, 
secretary.  It  also  appears  that  these  were  the  only  directors  who 
passed  the  resolution.  The  deed  of  trust  was  signed  by  James 
Walsh  as  president  and  attested  by  John  F.  Byrne  as  secretary. 

One  note,  placed  in  class  3.  as  described  in  the  deed  of  trust, 
was  dated  January  25,  1883,  and  was  "  executed  by  the  former 
firm  of  James  Walsh  &  Co.,  in  the  sum  of  $12,000.  payable  to 
Ferdinand  Lutz,  of  St.  Joseph,  Missouri,  payment  of  which  has 
been  assumed  by  said  party  of  the  first  part."  Another  note  of  the 
same  character,  dated  in  1889  for  $2,000,  was  also  described  in 
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the  deed  of  trust.  In  the  same  class  were  two  notes  by  the  corpo- 
ration to  James  Walsh  as  administrator  of  the  Conrad  estate. 

It  was  not  shown  by  the  evidence  that  the  creditor,  James  Walsh, 
was  the  same  person  as  James  Walsh,  the  president  and  director 
of  the  corporation,  nor  was  any  evidence  offered  explanatory  of 
the  assumption  by  the  corporation  of  the  note  of  James  Walsh  & 
Co.  The  case  was  argued  by  counsel  on  both  sides  and  the  iden- 
tity of  James  Walsh  in  each  capacity  has  been  assumed.  No  evi- 
dence was  offered  tending  to  prove  actual  bad  faith,  either  in  the 
execution  of  the  deed  or  in  creating  the  debts  secured  by  it. 

The  court  found  that  on  the  eighteenth  day  of  March,  1893 
(the  date  of  the  deed  of  trust),  the  defendant,  James  Walsh  Mer- 
cantile Co.,  was  insolvent,  and  from  that  date  "  ceased  to  be  a 
going  concern.''  Uix>n  this  finding  a  decree  was  entered  setting 
aside  the  deed  of  trust,  from  which  defendants  appealed. 

Most  of  the  questions  involved  in  this  record  have,  in  some 
recent  cases  in  this  court,  been  given  careful  and  exhaustive  con- 
sideration. The  investigations  given  the  subject  have  been  more 
labored  and  thorough  on  account  of  apparent  want  of  harmony 
in  some  of  the  previous  decisions  of  this  court,  as  well  as  an 
account  of  the  diversity  of  opinion  in  other  jurisdictions.  The 
conclusion  reached  by  each  of  the  divisions,  which  received  the 
concurrence  of  all  the  members,  may  be  briefly  given  in  the  lan- 
guage of  the  syllabi,  prepared  by  the  judge  who  wrote  one  of  the 
opinions,  as  follows: 

"A  corporation  in  failing  circumstances  may  *  *  *  prefer 
one  creditor  to  another  in  discharging  its  obligations,  if  such  prefer- 
ence is  made  in  good  faith  while  the  property  of  the  company 
remains  in  its  possession  unaffected  by  liens  or  by  process  of  law. 
*  *  *  Mere  insolvency  of  a  corporation  does  not  of  itself  trans- 
form its  assets  into  a  trust  fund  for  the  equal  benefit  of  all  its 
creditors."  Alberger  v.  Bank,  123  Mo.  313;  Slovens  v.  Cook  Drug 
Co.,  128  Mo.  341 ;  Waggoner-Gates  Milling  Co.  v.  Commission  Co., 
128  Mo.  473. 

In  the  case  last  cited,  which  was  decided  by  division  two  of  this 
court,  it  was  also  held  that  preference  in  the  same  circumstances 
may  be  given  to  a  creditor  of  a  corporation  who  is  secured  by  the 
endorsement  of  some  of  its  directors. 

It  would  seem  to  follow  logically  from  these  decisions  that  a 
preference  may  be  made  to  a  director  for  a  debt  directly  due  him 
from  the  corporation,  unless  it  would  be  defeated  by  his  own  act 
in  voting  himself  the  preference. 
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But  it  is  insisted  with  much  earnestness  and  argued  with  great 
ability  that  the  directors  had  no  power  to  bind  the  corporation  to 
an  agreement  made  with  themselves,  and  in  which  they  had  a  per- 
sonal interest,  and  that,  therefore,  the  resolution  of  the  board  of 
directors  authorizing  preferences  to  be  given  the  members  thereof 
over  other  creditors,  and  the  deed  of  trust  executed  in  pursuance 
thereof,  were  absolutely  void. 

This  contention  must  rest  upon  one  or  two  theories  —  either  that 
the  directors  of  a  corporation  are  trustees  for  its  creditors,  and 
its  assets  constitute  a  trust  fund  which  they  must  apply  ratably 
toward  the  satisfaction  of  all  the  debts,  or  that  such  a  transaction 
is,  upon  its  face,  constructively  fraudulent. 

As  has  been  said,  the  so-called  trust-fund  theory,  as  applied  to 
a  corporation  while  dominion  over  its  property  is  retained,  is  not 
recognized  in  this  state  as  being  sound.  Nothing  additional  need 
be  said  on  that  subject. 

The  board  of  directors  are  undoubtedly  trustees  for  the  cor- 
poration and  stockholders,  and  when  acting  for  them  are  bound 
to  exercise  the  utmost  good  '  faith.  Any  attempt  in  dealing  with 
its  property  or  affairs  to  secure  themselves  personal  advantages 
over  other  stockholders  should  at  least  be  subject  to  the  most 
rigorous  scrutiny.  Hill  v.  Rich  Hill,  etc.,  Co.,  119  Mo.  9,  and 
cases  cited.  ' 

But  it  cannot  be  said  as  a  correct  proposition  of  law  that  officers 
of  a  corporation  cannot  themselves  and  in  their  own  names  con- 
tract with  it.  To  so  hold  would  virtually  deny  to  corporations 
the  credit  upon  which  so  much  of  the  business  of  the  country  is 
transacted  and  which  is  so  essential  to  success.  If  the  stockhold- 
ers and  officers  of  corporations  are  not  permitted  to  advance 
money  to  them  or  to  endorse  for  them  without  subjecting  them- 
selves to  such  disadvantages,  they  would  be  deprived  of  their  most 
valuable  source  of  credit.  A  corporation  naturally  looks  to  those 
interested  in  its  affairs  for  accommodations.  If  directors  can  lend 
the  corporation  money  or  endorse  for  it,  they  should  certainly  have 
the  same  right  to  collect  the  debts  or  secure  themselves  as  is  ac- 
corded to  other  creditors. 

The  cases  cited  abundantly  show  that  a  corporation,  so  long  as 
it  has  control  of  its  property,  though  insolvent,  may,  when  acting 
honestly,  prefer  one  creditor  to  another.  A  mortgage,  then,  giv- 
ing such  preference  is  not  constructively  fraudulent.  Neither  the 
corporation  nor  the  other  stockholders  are  injured  by  the  prefer- 
ence given.  To  defeat  them  actual  fraud  should  be  shown.  The 
honest  debts  all  stand  and  should  stand  on  equal  footing.     All 
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the  creditors  should  have  equal  rights  to  enter  in  the  race  of  dili- 
gence. The  fact  that  the  race  may  be  unequal  should  not  deprive 
the  winner  of  his  reward.  An  individual  debtor  can  prefer  his 
family,  his  neighbors,  and  his  friends.  If  the  preferred  debt  is 
honest,  the  preference  cannot  be  impeached,  though  the  wife  of 
the  debtor  secure  the  advantage.  Hart  v.  Leete,  104  Mo.  338; 
Riley  V.  Vaughan,  116  Mo.  176.  No  reason  can  be  seen  why  a 
corporation  may  not  also  prefer  its  friends.  There  is  no  more 
equity  in  allowing  an  individual  debtor  to  prefer  his  creditor  wife 
or  children  than  in  allowing  a  corporation  to  prefer  its  stock- 
holders and  officers.  To  permit  equities  to  control  would  defeat 
all  preferences. 

White  the  owner  of  property  retains  the  power  of  its  disposal, 
he  may  apply  it  to  the  payment  of  any  honest  debt,  is  the  rule  upon 
which  the  right  to  make  preferences  among  creditors  rests.  The 
rule  should  apply  as  well  to  corporations  as  to  individuals,  and 
any  change  should  be  made  by  the  legislature  and  not  by  the 
courts.  If  the  debt  is  an  honest  one,  and  the  corporation  had  the 
power  to  contract  it,  it  has  the  right  to  pay  or  secure  it,  and  no 
fraud  can  be  imputed  to  it  from  the  fact  that  it  is  paid  or  secured 
in  preference  to  another. 

•  "  It  may  be  conceded,"  said  Taft,  J.,  in  a  recent  case,  "  that  the 
trust  relation  justifies  and  requires  courts  of  equity  to  subject 
preferences  by  an  insolvent  corporation  of  its  own  directors  to  the 
closest  scrutiny,  and  places  the  burden  upon  the  preferred  director 
of  showing,  beyond  question,  that  he  had  a  bona  fide  debt  against 
the  corporation ;  but  we  do  not  see  why,  if  a  corporation  may  pre- 
fer one  creditor  over  others,  it  may  not  prefer  a  director  who  is 
a  bona  fide  creditor.  Preferences  are  not  based  on  any  equitable 
principle.  They  go  by  favor,  and  as  an  individual  may  prefer, 
among  his  creditors,  his  friends  and  relatives,  so  a  corporation  may 
prefer  its  friends."  Brown  v.  Furniture  Co.,  58  Fed.  Rep.  loc.  cit, 
292.  See,  also,  Warthen  v.  Griffith,  28  S.  W.  Rep.  (Ark.)  286,  and 
cases  cited. 

'  We  do  not  think,  therefore,  that  the  deed  of  trust  is  construc- 
tively fraudulent  for  the  reason  that  it  gives  preferences  to  a  di- 
rector of  the  corporation.  vVhen  the  right  of  the  corporation  to 
give  preferences  to  any  of  its  creditors  is  conceded,  the  logical 
conclusion  follows  that  it  can  give  them  to  any  creditor  who  holds 
an  honest  debt  against  it,  though  he  be  an  officer  or  stockholder. 
'  This  conclusion  is  in  accord  with  the  declaration  of  Sherwood, 
J.,  in  a  recent  case.  He  says:  "A  corporation,  within  the  scope 
of  the  purposes  for  which  it  was  incorporated,  may  do  any  act  in 
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furtherance  of  those  purposes  which  an  individual  in  similar  cir- 
cumstances might  do,  and,  though  insolvent,  may  prefer  some 
creditor  to  others,  even  though  such  creditors  are  among  the  di- 
rectors of  the  corporation."  Foster  v.  Planing  Mill  Co.,  gi2  Mo.  87. 
•  While  the  directors  of  a  corporation  do  not  sustain  the  strict 
relation  of  trustees  for  its  creditors,  yet  their  duties  to  them  and 
their  relation  to  the  corporation  itself  are  such  as  impose  upon 
them  some  of  the  obligations  of  trustees.  In  dealing  with  the  cor- 
poration they  deal  with  themselves.  They  determine  the  liability 
of  the  corporation  to  themselves.  They  should,  therefore,  be  re- 
quired, in  case  they  give  themselves  a  preference  over  other 
creditors,  to  show  that  all  their  secured  debts  are  fair,  honest,  and 
justly  due  them.    This  burden  properly  rests  upon  them. 

From  this  record  it  appears  that  the  invalidity  of  the  deed  of 
trust  in  question  was  declared  to  result  from  the  mere  insolvency 
of  the  corporation  at  the  time  it  was  executed.  The  question  of 
the  bona  fides  of  the  debts  of  the  directors,  who  were  given  pref- 
erences, was  not  gone  into  on  the  trial.  The  act  of  the  directors 
in  voting  themselves  preferences  would  make  the  deed  of  trust 
prima  facie  fraudulent  in  fact,  but  not  conclusively  so  as  a  matter 
of  law.  The  court  evidently  did  not  decide  the  case  upon  the  pre- 
sumption of  fact  that  the  deed  was  fraudulent,  which  it  might 
have  indulged.  We,  therefore,  reverse  the  judgment  and  remand 
the  cause  for  a  new  trial. 

Brace,  P.  J. ;  Barclay  and  Robinson,  JJ.,  concur. 


(c)  What  Property  Subject  to  Execution. 

The  Plymouth  Railroad  Co.  v.  Colwell  and  Jacoby. 

39  Pennsylvania  State  Reports  337  (1861). 

'    Error  to  the  Common  Pleas  of  Montgomery  County. 

This  was  an  action  of  ejectment,  brought  May  12,  1858,  by  the 
Plymouth  Railroad  Co.  against  Stephen  Colwell  and  Susanna 
Jacoby,  for  a  lot  of  ground  in  the  borough  of  Conshohocken  (for- 
merly Plymouth  township),  in  the  county  of  Montgomery,  "con- 
taining about  two  acres  of  land,  or  thereabouts." 

The  case  was  tried  on  the  issue^  formed  by  the  usual  plea  of 
"  not  guilty,"  and  resulted  in  a  verdict  and  judgment  for  defend- 
ants; whereupon  the  plaintiff  sued  out  this  writ. 

There  were  a  number  of  errors  assigned  by  the  plaintiff  in  error, 
founded  chiefly  on  bills  of  exception  to  the  admission  or  rejection 
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of  evidence,  none  of  which  was  considered  material,  except  the 
ninth. 

Woodward,  J.  It  was  demonstrated  on  the  argument,  from  the 
descriptions  in  title  papers  and  from  a  draft  of  the  premises,  that 
the  land  for  which  Colwell  took  defense  was  not  within  the  descrip- 
tion of  the  plaintiff's  writ.  Of  course  they  were  not  entitled  to 
recover  that  for  which  they  had  not  sued,  and  the  verdict  and  judg- 
ment as  to  Colwell  are  unimpeachable. 

But  the  defense  of  Mrs.  Jacoby,  as  to  her  part  of  the  premises, 
rests  on  another  footing.  To  explicate  it  clearly  from  the  con- 
fusion of  an  ill-arranged  paper-book,  the  leading  facts  of  the  case 
must  be  grouped  together. 

By  an  act  of  Assembly  of  March  18,  1836,  the  plaintiffs  were 
incorporated  as  a  railroad  company,  to  build  a  railroad  apparently 
for  the  purpose  of  connecting  the  lime-kilns  and  farms  of  the  in- 
terior of  Montgomery  county  with  the  Philadelphia,  Germantown  & 
Norristown  Railroad.  In  April,  1837,  they  bought  a  farm  of  Aaron 
Lukens,  of  forty  acres  and  104  perches,  through  which  their  road 
was  to  pass.  They  built  a  cheap  railroad  three  and  three-quarters 
miles  long,  suitable  only  for  horsepower,  and  have  maintained  it 
as  such  ever  since.  In  1841  they  sold  off  to  John  Freedly  and  others, 
thirty-eight  acres  and  130  perches  of  the  Lukens  farm,  retaining 
only  one  acre  and  134  perches  —  the  premises  now  in  dispute.  In 
1844  this  retained  lot  was  sold  at  sheriff's  sale,  on  a  judgment  of 
Joseph  Leedon  against  the  company  —  the  sale  was  set  aside  —  and 
it  was  sold  again  on  the  same  judgment  to  John  Freedly  for  $950. 
The  last  levy  and  sale  described  the  premises  as  "  two  acres  more 
or  less,  on  a  part  of  which  is  the  Plymouth  Basin,  and  the  Plymouth 
Railroad  passes  across  said  lot,  subject  to  the  corporate  franchises 
of  the  said  Plymouth  Railroad  Co.  over  a  part  of  said  lot  if  any 
they  have."  Exceptions  were  filed  to  said  sale  on  behalf  of  the 
company,  on  the  ground  that  the  premises  were  expressly  reserved 
to  the  company  for  railroad  purposes,  and  that  they  included  the 
basin  and  grounds  on  which  the  road  is  located,  and  which  are 
indispensable  appurtenances  of  the  road.  The  court  overruled  the 
exceptions,  and  confirmed  the  sale.  On  the  26th  of  November, 
1849,  Freedly  conveyed  part  of  the  premises  to  Colwell,  and  after 
Freedly's  death,  his  executors,  in  1853,  conveyed  the  residue  to 
Susanna  Jacoby.  The  company  claim  the  basin  as  a  means  of 
communicating  with  the  Schuylkill  canal.  It  would  seem  there 
was  a  basin  on  the  Lukens  farm  before  the  company  bought,  and 
that  it  was  used  as  a  deposit  for  logs  to  supply  an  adjacent  saw- 
mill.   After  their  purchase  the  company  deepened  the  basin  so  as 
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to  accommodate  canal-boats,  which  were  brought  in  there  to  receive 
from  the  railroad  lime  and  other  freights  to  be  carried  away  by 
the  Schuylkill  canal.  The  company  insists  on  their  rights  to  retain 
the  basin  for  this  purpose,  and  they  claim  the  rest  of  the  ground 
for  the  tracks  of  their  road,  for  depots,  engine-houses,  etc. 

What  was  the  effect  of  the  sheriff's  sale  on  the  company's  title? 
They  had  very  express  authority  by  the  incorporating  law  to  buy, 
hold,  mortgage,  and  sell  lands;  and  in  locating  their  road  they 
probably  found  it  expedient  to  buy  the  Lukens  farm,  rather  than 
pay  damages  for  crossing  it.  This  is  often  the  true  policy  of  rail- 
road companies.  But  land  so  bought,  and  not  actually  dedicated 
to  corporate  purposes,  are  bound  by  the  lien  of  judgments,  and  are 
liable  to  be  levied  in  execution,  and  sold  by  the  sheriff  in  the  same 
manner  and  with  the  same  effect  as  the  lands  of  any  other  debtor. 
As  to  land  which  has  been  appropriated  to  corporate  objects,  and  is 
necessary  for  the  full  enjoyment  and  exercise  of  any  franchise  of 
the  company,  whether  acquired  by  purchase  or  by  exercise  of  the 
delegated  power  of  eminent  domain,  the  company  hold  it  entirely 
exempt  from  levy  and  sale;  and  this  on  no  ground  of  prerogative 
or  corporate  immunity,  for  the  company  can  no  more  alien  or 
transfer  such  land  by  their  own  act  than  can  a  creditor  by  legal 
process ;  but  the  exemption  rests  on  the  public  interests  involved  in 
the  corporation.  Though  the  corporation  in  respect  to  its  capitaf 
is  private,  yet  it  was  created  to  accomplish  objects  in  which  the 
public  have  a  direct  interest,  and  its  authority  to  hold  lands  was 
conferred  that  these  objects  might  be  worked  out.  They  shall  not 
be  balked,  therefore,  by  either  the  act  of  the  company  itself  or  of 
its  creditors.  For  the  sake  of  the  public,  whatever  is  essential  to 
the  corporate  functions  shall  be  retained  by  the  corporation.  The 
only  remedy  which  the  law  allows  to  creditors  against  property  so 
held  is  sequestration.  9  W.  &  S.  28.  And  that  remedy  is  con- 
sistent with  corporate  existence,  while  a  power  to  alien,  or  liability 
to  levy  and  sale  on  execution,  would  hang  the  existence  of  the  cor- 
poration on  the  caprices  of  the  managers  or  on  the  mercy  of  its 
creditors.  For  the  corporation  would  cease  to  exist  for  the  pur- 
poses of  its  institution  when  its  means  of  subsistence  were  gone. 
It  might  still  have  a  name  to  live,  but  it  would  be  only  a  life  in 
name.  A  railroad  company  could  scarcely  accomplish  the  end  of 
its  being  after  the  ground  on  which  its  rails  rest  had  been  sold 
to  a  stranger.  If  such  is  in  general  the  law  of  corporate  tenures 
which  are  essential  to  corporate  functions,  it  is  peculiarly  the  law 
of  this  case  where  Freedly  took  his  title  from  the  sheriff,  expressl}'' 
subject  to  the  franchises  of  the  Plymouth  Railroad  Co. 
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Then  what  are  the  franchises  of  this  company?  Do  they  include 
a  right  to  the  basin  for  purposes  of  navigation  ? 

The  company  were  authorized  to  build  a  railroad,  with  as  many 
sets  of  tracks  as  they  may  deem  necessary,  from  a  point  in  the 
lands  of  Samuel  Maulsby,  in  the  township  of  Whitemarsh,  in  the 
county  of  Montgomery,  near  the  road  dividing  the  townships  of 
Whitemarsh  and  Plymouth,  east  of  said  road,''  and  terminating  at 
some  suitable  point  of  the  Philadelphia,  Germantown  &  Norristown 
Railroad,  between  Metser's  ford  and  Wager's  ford,  on  the  river 
Schuylkill,  in  said  township  of  Plymouth." 

The  reference  to  the  river  Schuylkill  and  the  fords  thereof  was 
for  the  purpose  of  fixing,  with  approximate  certainty,  the  point 
ad  quern  the  railroad  was  to  be  built ;  but  its  actual  terminus  was 
to  be  on  the  Philadelphia  &  Norristown  Railroad.  A  connection 
with  that  road  was  intended,  but  not  with  the  Schuylkill  canal. 
The  improvement  contemplated  was  a  transportation  by  connect- 
ing railroads,  and  not  by  a  railroad  and  canal.  There  is  not  a 
word  in  the  law  of  incorporation  which  imports  an  intention  to 
create  a  navigation  company.  Then  what  has  the  company  to 
do  with  canal  basins  and  canal  boats?  It  is  not  pertinent  to  urge 
that  their  road  would  be  more  profitably  worked  in  connection 
with  the  canal  than  with  the  railroad.  Their  corporate  powers 
are  to  be  measured  by  a  strict  construction  of  the  legislative  grant. 
If  they  possess  the  right  claimed,  it  must  be  found  in  the  powers 
specifically  granted,  or  it  must  result  as  a  necessary  implication 
from  the  express  grants,  and  if  it  can  neither  be  found  in  nor 
inferred  from  the  terms  of  the  grant,  it  does  not  exist.  Authority 
granted  to  terminate  a  road  on  the  Philadelphia  &  Norristown 
Railroad  cannot  be  construed  an  authority  to  terminate  it  in  the 
Schuylkill  canal.  And  it  follows  as  a  necessary  consequence,  that 
a  canal  basin  is  not  a  legitimate  incident  of  a  railroad  having  no 
authorized  canal  connection.  Neither,  therefore,  under  the  gen- 
eral principles  of  law,  nor  the  particular  qualification  expressed 
in  the  sheriff's  deed  to  Freedly,  was  this  basin  held  as  an  appur- 
tenant of  the  railroad,  and  hence  a  valid  title  passed  by  the  sherifFs 
sale  to  Freedly,  and  through  him  to  Mrs.  Jacoby. 

But  the  whole  lot  was  sold,  and  included  the  very  bed  of  the 
road,  as  well  as  the  ground  that  was  needed  for  a  depot  and 
other  buildings.  As  to  such  portions  of  the  lot  as  were  occupied 
or  appropriated  for  these  purposes,  no  title  passed  to  Freedly,  and 
none,  of  course,  vested  in  Mrs.  Jacoby.  Yet  she  having  taken 
defense  for  the  whole,  the  verdict  ought  to  have  distinguished 
what  was  lawfully  appurtenant  to  the  road,  and  what  was  not. 
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The  company  must  be  protected  in  the  possession  of  all  that  is 
really  essential  to  the  enjoyment  of  their  franchise. 

Their  charter  authorizes  them  to  appropriate  four  rods  in  width, 
and  limits  them  to  that,  except  in  deep  cuts  and  fillings,  or  at 
points  selected  for  depots,  or  engine  or  water  stations.  It  evi- 
dently contemplated  a  locomotive  road,  and  it  gave  them  five  years 
to  complete  it,  "  according  to  the  true  intent  and  meaning  of  this 
act."  In  ascertaining  the  necessary  appurtenances  of  the  road,  re- 
gard is  to  be  had  to  this  limitation  of  time,  for  the  appropriations 
of  ground  were  to  be  all  made  within  that  time.  The  road  was 
to  stand  complete  at  the  end  of  five  years  —  not  that  all  necessary 
tracks  and  buildings,  which  increasing  business  should  require  to 
be  added  to  the  first  construction,  should  have  been  erected  in  that 
time,  but  that  the  ground  for  all  such  additions  should  have  been 
appropriated,  and  one  track  at  least  finished. 

If  the  fact  be  that  a  locomotive  road  has  not  yet  been  con- 
structed, it  is  too  late  to  appropriate  ground  for  engine  and  water 
stations;  that  should  have  been  done  within  the  five  years.  And, 
indeed,  it  would  be  hard  for  the  company  to  maintain  the  track 
of  a  horse  road  under  such  a  law  as  they  have,  if  they  were  pro- 
ceeded against  by  the  commonwealth.  But  we  will  not  allow 
them  to  be  ousted  from  the  ground  they  actually  occupy  by  an 
intruder,  with  merely  color  of  title;  nor  is  a  forfeiture  of  char- 
tered privileges  to  be  declared  in  this  collateral  action.  They  arc 
entitled  to  retain  and  enjoy  the  ground  they  occupy,  and  which 
they  appropriated  for  the  lawful  purposes  of  the  road  within  five 
years  from  the  date  of  the  charter.  But  no  alleged  appropriation 
for  engine-houses  and  water  stations  ought  to  be  respected,  if  it 
was  followed  by  no  bona  fide  effort  to  build  a  locomotive  road, 
according  to  the  plain  intent  of  the  charter.  Without  such  a  road, 
an  appropriation  of  that  sort  would  be  useless,  if  not  fraudulent 

These  seem  to  us  to  be  the  principles  on  which  this  cause  ought 
to  have  been  decided.  Most  of  them  were  observed  by  the 
learned  judge  in  his  rulings;  but  what  portion  of  the  ground 
had  become  appurtenant  to  the  road  by  appropriation  such  as  we 
have  described,  was  a  question  of  fact  which  ought  to  have  been 
submitted  to  the  jury.  And  there  was  some  evidence  on  the  point 
in  the  admitted  portions  of  Carson's  depositions.  If  there  ever 
was  any  appropriation  made  by  stakes  or  fences,  or  other  acts 
on  the  ground,  the  company  ought  to  be  able  to  show  it  by  the 
most  irrefragable  proof. 

The  assignments  of  error,  founded  on  bills  of  exceptbn  to  evi- 
dence, were  apparently  made  in  studious  disregard  of  the  rules 
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prescribed  in  6  Harris,  568,  especially  rule  8;  but  still,  we  have 
gone  through  them  as  well  as  we  could,  and  neither  in  them  nor 
in  the  answers  to  the  points  propounded  do  we  see  any  other 
ground  for  reversing  the  judgment  than  the  failure  to  submit  to 
the  jury  the  question  how  much  of  the  ground  in  dispute  the 
company  had  actually  appropriated  to  the  lawful  purposes  of  their 
corporation. 

The  judgment  is  reversed,  and  a  ventre  facias  de  novo  is 
awarded  as  to  Susanna  Jacoby,  and  judgment  affirmed  as  to 
Stephen  Col  well. 


James  T.  Gooch  v.  J.  H.  McGee. 
83  North  Carolina  Reports  59  (1880). 

Civil  action  to  recover  land,  tried  at  Spring  Term,  1879,  of 
Halifax  Superior  Court,  before  Eure,  J. 

Case  agreed:  In  the  year  1812  the  legislature  granted  a  charter 
to  the  Roanoke  Navigation  Co.  under  an  act  entitled  "An  act  for 
improving  the  navigation  of  Roanoke  river  from  the  town  of 
Halifax  to  the  Virginia  line,"  and  a  company  was  duly  organized 
thereunder  at  a  meeting  of  the  stockholders  held  in  the  town  of 
Halifax  on  the  fourth  Monday  of  October,  181 5,  the  proceedings 
of  which  meeting  were  ratified  by  the  legislature  at  its  session  of 
1816.  And  said  corporation  has  since  fully  performed  and  com- 
plied with  the  provisions  of  its  charter  and  the  acts  amendatory 
thereof.  On  the  23d  of  October,  181 8,  a  tract  of  land  belonging 
to  the  heirs  of  Daniel  Weldon,  deceased  (of  which  the  land  in 
dispute  is  a  part)  was  condemned  under  the  provisions  of  said 
charter  and  an  act  subsequently  passed  (1817).  Said  land  was 
necessary  for  the  purposes  of  the  company,  was  then  paid  for  and 
entered,  and  has  ever  since  been  in  possession  of  said  company. 
The  locus  in  quo  (which  is  particularly  described  in  the  case)  is 
occupied  by  the  defendant  under  a  lease  from  said  company.  In 
1878  judgments  were  recovered  against  the  company  in  favor  of 
certain  persons,  executions  issued  thereon,  and  at  the  sheriff's  sale 
in  1879  the  plaintiff  became  the  purchaser.  Under  the  act  of 
1874-75,  c.  198,  an  action  was  instituted  in  Halifax  Superior 
Court  (and  is  now  pending)  for  the  dissolution  of  the  company, 
appointment  of  a  receiver,  etc.  If  upon  these  facts  the  court  shall 
be  of  opinion  that  the  plaintiff  is  entitled  to  recover,  then  judg- 
ment shall  be  rendered  in  his  favor  for  the  possession  of  the  land 
and  for  costs;  but  if  otherwise,  then  a  judgment  of  non-suit  shall 
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be  entered.  The  court  adjudged  in  favor  of  plaintiff  and  ordered 
a  writ  of  possession  to  issue,  and  the  defendant  appealed. 

Smith,  Ch.  J.  The  plaintiff  purchased  at  a  sale  under  execu- 
tion against  the  Roanoke  Navigation  Co.  certain  land  which  had 
been  theretofore  condemned  for  its  use  under  the  provisions  of  the 
act  of  incorporation,  including  the  bed  covered  by  the  waters  of 
the  canal  at  its  terminus  near  Weldon,  and  in  this  suit  seeks  to 
recover  possession.  The  defendant  had  leased  the  land  from  the 
company  for  a  period  which  had  expired  before  the  day  of  sale, 
but  still  continued  in  possession,  refusing  to  surrender  to  the 
plaintiff. 

Under  an  act  of  the  general  assembly,  entitled  "An  act  for  the 
dissolution  of  the  Roanoke  Navigation  Co.,"  passed  at  the  session 
of  1874-75,  c.  198,  proceedings  had  been  instituted  in  the  Superior 
Court  of  Halifax  and  the  complaint  filed,  but  no  further  action 
taken  at  the  date  of  sale.  Two  objections  are  urged  for  the 
appellant : 

1.  That  the  proceeding  to  annul  the  corporation  and  dispose  of 
its  property  directed  by  the  statute  supersedes  and  renders  nuga- 
tory the  interference  of  a  creditor,  and  that  no  title  passed  by  the 
sheriff's  deed;  and 

2.  That  the  canal  bed,  as  severable  from  its  general  property 
and  franchise,  is  not  subject  to  execution. 

We  propose  to  consider  the  last  proposition  first.  In  Stale  v. 
Rives,  5  Ired.  297,  a  sale  of  so  much  of  the  roadbed  of  the  Ports- 
mouth &  Roanoke  Railroad  Co.  as  was  within  the  county  of 
Northampton,  under  an  execution  at  the  instance  of  a  judgment 
creditor,  was  held  to  be  legal  and  the  purchaser  to  have  acquired 
title  to  the  land.  This  was  because  of  the  assumed  want  of  any 
other  remedy  for  the  creditor  and  by  force  of  the  statute  which 
authorized  a  plaintiff  to  sue  out  against  a  corporation  debtor,  "a 
distringas  or  fieri  facias,  as  he  may  think  proper,  and  the  said 
writs  of  distringas  or  fieri  facias  may  be  levied  as  well  on  the 
current  money  as  on  the  goods,  chattels,  lands,  and  tenements  of 
the  said  corporation."  Rev.  Stat.,  c.  26,  §  5.  The  result  of  up- 
holding this  diversion  of  the  property  from  the  original  and  in- 
tended purposes  of  its  condemnation  to  the  use  of  the  company, 
and  the  injustice  done  the  former  owner,,  whose  damages  were 
lessened  by  the  advantages  to  be  derived  from  the  construction  of 
the  proposed  improvement,  conducted  the  mind  of  the  last  chief 
justice,  who  presided  at  the  trial  in  the  Superior  Court,  to  the 
conclusion  that  the  sale  was  not  authorized  by  law.  In  delivering 
the  overruling  opinion  in  this  court,  Ruffin,  Ch.  J.,  declaring  that 
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"  the  legislature  can  prescribe  what  shall  or  shall  not  be  the  sub- 
ject of  execution,"  proceeds  to  say:  "We  agree  that  the  franchise 
cannot  be  sold.  It  is  intangible  and  vested  in  an  artificial  being, 
of  a  particular  organization,  suited  in  the  view  of  the  legislature 
to  the  most  proper  and  beneficial  use  of  the  franchise,  and  there- 
fore it  cannot  be  assigned  to  a  person  natural  or  artificial,  to  which 
the  legislature  has  not  committed  its  exercise  and  emolument," 
and  he  adds :  "  We  regret  sincerely  that  it  has  hitherto  escaped  the 
attention  of  these  companies  and  of  the  legislature  that  some  act 
was  necessary,  in  order  that  such  sales,  when  unavoidable,  might 
be  made  with  the  least  loss  to  the  debtors  and  with  the  greatest 
advantage  to  the  creditors  and  purchasers,  by  providing  for  keep- 
ing up  the  franchise  with  the  estate." 

The  correctness  of  the  general  proposition  that  the  property, 
real  and  personal,  of  corporations  formed  for  the  prosecution  of 
objects  of  personal  benefit,  as  that  belonging  to  individuals,  may 
be  seized  and  by  sale  appropriated  to  the  payment  of  its  debts, 
<ioes  not  admit  of  question.  Between  them  the  law  makes  no 
distinction,  as  has  been  repeatedly  decided.  Maryland  v.  Bank, 
6  Gill.  &  John.  205 ;  Ev.  L,,  etc.,  v.  Buf.  Hyd,  Association,  64  N.  Y. 
561 ;  Queen  v.  Vict,  Park  Co,,  41  E.  C.  L.  R.  544.  But  so  far  as 
the  opinion,  except  by  force  of  the  statute,  extends  the  liability 
to  the  estate  of  corporations  created  for  public  purposes,  indis- 
pensable to  the  exercise  of  the  conferred  franchise  and  to  the 
performance  of  correlative  duties,  it  is  not  in  harmony  with  ad- 
judications elsewhere  of  the  highest  authority,  and  we  are  not 
disposed  to  enlarge  the  sphere  of  its  operation.  Some  of  the  cases 
on  the  subject  will  be  noticed. 

In  Ammant  v.  President,  etc,  Turnpike  Co,,  13  Serg.  &  Rawle, 
210,  the  plaintiff  bought  at  execution  sale  "  all  the  right,  title, 
interest,  and  claim  "  of  the  company  "  of,  in,  and  to  ten  miles  of 
its  road,"  with  specified  limits,  and  it  was  held  that  he  acquired 
no  property  by  his  purchase,  Tilghman,  Ch.  J.,  declaring  that  "  tlie 
inconvenience  would  be  excessive  if  the  right  of  the  company 
could  be  cut  up  into  an  indefinite  number  of  small  parts  and  in- 
vested in  individuals,"  and  that  the  turnpike  company  "  alone  were 
confided  in,  and  they  alone  looked  to  for  a  faithful  performance 
of  the  important  duties  incumbent  upon  them. 

In  Cue  v.  Tide  Water  Canal,  24  How.  (U.  S.)  257,  execution 
Tiad  been  levied  "  on  a  house  and  lot,  sundry  canal  boats,  a  wharf, 
and  sundry  other  lots,"  and  an  injunction  asked  to  restrain  the 
sale.  Taney,  Ch.  J.,  delivering  the  opinion,  uses  this  language: 
''  The  property  seized  by  the  marshal  is  of  itself  of  scarcely  any 
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value  apart  from  the  franchise  of  taking  toll  with  which  it  is  con- 
nected  in  the  hands  of  the  company,  and  if  sold  under  this  fieri 
facias  without  the  franchise,  would  bring  scarcely  anything,  but 
would  yet,  as  it  is  essential  to  the  working  of  the  canal,  render 
the  property  of  the  company  in  the  franchise,  now  so  valuable 
and  productive,  utterly  valueless,"  and  he  adds :  "  It  would  be 
against  the  principles  of  equity  to  allow  a  single  creditor  to  de- 
stroy a  fund  to  which  other  creditors  had  a  right  to  look  for 
payment,  and  equally  against  the  principles  of  equity  to  permit 
him  to  destroy  the  value  of  the  property  of  the  stockholders  by 
dissevering  from  the  franchise  property  which  was  essential  to  its 
useful  existence." 

In  Coe  v.  R,  R,  Co.,  10  Ohio,  372,  the  rule  is  thus  laid  down: 
"When  power  is  given  to  acquire  an  interest  in  real  estate,  for 
the  single  and  exclusive  purpose  of  the  exercise  of  a  franchise, 
and  particularly  when  to  acquire  such  interest  there  is  a  delega- 
tion of  the  power  of  eminent  domain,  the  interest  cannot  be  sepa- 
rated from  the  use  to  which  alone  it  can  be  applied,  and  if  the 
franchise  cannot  be  conveyed,  neither  can  the  interest  in  real  estate, 
with  which  it  is  connected. 

A  very  forcible  and  clear  view  of  the  subject  is  presented  by 
Woodward,  J.,  in  R,  R,  Co.  v.  Colwell,  39  Penn.  337:  "Lands 
bought  and  not  dedicated  to  corporate  purposes  are  bound  by  the 
lien  of  judgments  and  are  liable  to  be  levied  in  execution  and  sold 
by  the  sheriff  in  the  same  manner  and  with  the  same  effect  as  the 
lands  of  any  other  debtor.  As  to  land  which  has  been  appropri- 
ated to  corporate  objects,  and  is  necessary  for  the  full  enjojTnent 
and  exercise  of  any  franchise  of  the  company,  whether  acquired 
by  purchase  or  by  exercise  of  the  delegated  power  of  eminent  do- 
main, the  company  hold  it  entirely  exempt  from  levy  and  sale,  and 
this  on  no  ground  of  prerogative  or  corporate  immunity,  for  the 
company  can  no  more  alien  or  transfer  such  land  by  their  own  act 
than  can  a  creditor  by  legal  process,  but  the  exemption  rests  on 
the  public  interests  involved  in  the  corporation.  For  the  sake  of 
the  public,  whatever  is  essential  to  the  corporate  functions  shall 
be  retained  by  the  corporation.  A  railroad  company  could  scarcely 
accomplish  the  end  of  its  being  after  the  ground  on  which  its  rails 
rest  had  been  sold  to  a  stranger." 

"  The  road,  with  all  its  appurtenances,"  remarks  Sharswood,  J., 
in  the  niore  recent  case  of  Youngman  v.  R.  R.  Co.,  65  Penn.  278, 
"  being  necessary  to  the  exercise  of  the  franchise  granted  by  the 
sale,  could  not  be  levied  on  and  sold  under  execution  on  a  judg- 
ment against  the  corporation." 
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The  distinction  between  corporate  property  which  can  and  can- 
not be  reached  by  a  fieri  facias  is  well  defined  and  strongly  pre- 
sented in  the  opinion  of  Thompson,  Ch.  J.,  in  a  case  determined 
in  1868  (Foster  v.  Fowler,  60  Penn.  27),  in  which,  after  discrimi- 
nating between  "  those  corporations  that  are  agencies  of  the  pub- 
lic, directly  affecting  it,  and  those  which  only  affect  it  indirectly, 
by  adding  to  its  property  in  developing  its  natural  resources  or  in 
improving  its  mental  or  moral  qualities,"  he  says:  "  Of  the  former 
are  corporations  for  the  building  of  bridges,  turnpike  roads,  rail- 
roads, canals,  and  the  like.  The  public  is  directly  interested  in  the 
results  to  be  produced  by  such  corporations,  in  the  facilities  af- 
forded to  travel  and  the  movements  of  trade  and  commerce.  It 
is  well  settled  that  this  use  is  not  to  be  disturbed  by  the  seizure 
of  any  part  of  their  property  essential  to  their  active  operations 
by  creditors.  They  must  recover  their  debts  by  sequestering  their 
earnings,  allowing  them  to  progress  with  their  undertaking  to  ac- 
commodate the  public.  This  direct  benefit  to  and  acJtommodation 
of  the  public  clearly  distinguish  this  class  of  companies  from  the 
second  class  —  namely,  private  corporations  or  those  in  which  the 
public  is  but  indirectly  interested,  such  as  mining  and  manufactur- 
ing, coal  and  iron  companies,  libraries,  literary  societies,  schools, 
and  the  like." 

In  our  researches  we  have  met  with  a  single  case  (Arthur  v. 
Bank,  9  Sme.  &  Mar.,  Miss.  394)  recognizing  the  authority  and 
approving  the  decision  in  State  v.  Rives,  and  in  opposition  to  the 
current  of  judicial  opinion. 

The  general  words  of  the  statute  which  to  some  extent  influ- 
enced that  decision  may,  without  violence  to  their  meaning,  admit 
of  a  narrower  scope  and  be  restricted  to  the  property  of  private 
corporations  and  to  that  of  public  corporations,  which  may  be 
replaced  and  is  not  indispensable  to  the  exercise  of  their  necessary 
functions  and  the  discharge  of  public  duties,  upon  the  distinction 
taken  in  the  cases  cited.  But  we  are  not  required  to  question  the 
correctness  of  the  construction  which  so  widely  extends  the  appli- 
cation of  the  law.  It  has  since  been  amended  in  accordance  with 
the  suggestion  of  the  chief  justice  and  the  very  remedy  pointed  out 
has  been  given.  The  franchises  of  a  class  of  corporations,  to 
which  that  then  under  consideration  belongs,  with  all  the  corporate 
property,  may  now  be  reached  and  its  profits  applied  to  the  satis- 
faction of  the  claims  of  creditors.  To  the  section,  remaining  sub- 
stantially unchanged,  has  been  added  the  following:  "And  if  the 
judgment  or  decree  be  against  a  railroad  or  other  corporation 
authorized  to  receive  fare  or  tolls,  the  franchise  of  such  corpora- 
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tion,  with  all  the  rights  and  privileges  thereof,  so  far  as  relates 
to  the  receiving  of  fare  or  tolls,  and  also  all  other  corporate  prop- 
■erty,  real  and  personal,  may  be  taken  on  execution  and  sold  under 
rules  regulating  the  sale  of  real  estate."  Rev.  Code,  c.  26,  §  9. 
The  amendments  further  provide  for  the  manner  of  selling  and 
that  the  sheriff  shall  "  deliver  to  the  purchaser  possession  of  all 
the  corporate  property  connected  with  the  franchise  belonging  to 
such  corporation  in  whatever  county  the  same  may  be  situated.*' 

^  10,   II. 

In  furtherance  of  the  same  policy  of  preserving  intact  the  cor- 
porate privileges  bestowed  for  the  public  benefit,  it  has  been  en- 
acted that  purchasers  of  the  property  at  a  mortgage  sale  shall  if  so 
facto  become  a  body  corporate  and  "  succeed  to  all  such  franchises, 
rights,  and  privileges,  and  perform  all  such  duties  "  as  the  preced- 
ing corporation  possessed,  except  that  they  shall  not  incur  liability 
for  its  obligations.     Bat.  Rev.,  c.  26,  §§  46  and  47. 

It  will  be  observed  that  the  subjection  of  the  franchise  to  exe- 
cution is  confined  to  such  corporations  as  may  "  receive  fare  or 
tolls,"  leaving  all  others  to  the  operation  of  the  pre-existing  law, 
and  both  acts  look  to  the  continued  association  of  the  property 
with  the  franchise.  Thus  the  public  interests  remain  unaflFecteJ 
by  proceedings  that  result  in  a  change  of  ownership  merely  and 
a  transfer  of  public  duties  from  one  to  another  party.  This  legis- 
lation springing  out  of  the  decision  in  Rives'  case,  and  iAtended 
to  obviate  the  inconveniences  of  a  disruption  of  the  ccnnpany  and 
the  loss  of  those  facilities  for  travel  and  transportation  which  it 
had  afforded,  must,  we  think,  be  deemed  an  expression  of  the 
legislative  will  to  substitute  the  new  in  place  of  the  former  rem- 
edy. It  secures  to  creditors  all  their  just  rights,  yet  in  subordina- 
tion to  the  higher  public  demand  for  an  unobstructed  road  and 
without  wrong  to  those  from  whom  the  land  has  been  taken  and 
appropriated  to  its  use.  It  must  therefore  be  declared  that  the 
plaintiff  acquired  no  estate  in  the  land  by  virtue  of  the  sale  and 
sheriff  deed.  It  is  unnecessary  to  pass  upon  the  other  defense. 
According  to  the  case  agreed,  a  non-suit  must  be  entered  and  it  is 
so  ordered. 

Error.    Reversed. 
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(d)    E£Fect  of  Dissolution  of  Corporation  on  Creditor's  Rights. 

Jacob  Mum  ma,  Plaintiff  in  Error,  v.  The  Potomac  Co. 

8  Ptttrs  (33  C/.  5.)  281  (1834). 

Story,  J.  This  is  a  writ  of  error  to  the  Circuit  Court  of  the 
District  of  Columbia  for  the  county  of  Washington.  The  case 
presented  on  the  record  is,  shortly,  this : 

The  plaintiff  in  error,  Mumma,  in  June,  1818,  recovered 
a  judgment  against  the  Potomac  Co.  for  the  sum  of  $5,000. 
No  steps  were  taken  to  enforce  the  payment  of  the  judgment,  nor 
any  further  proceedings  had  in  relation  thereto,  until  the  i8th 
day  of  April,  1828,  on  which  day  a  writ  of  scire  facias  was  issued 
from  the  clerk's  office  of  said  count  against  the  said  Potomac  Co. 
to  revive  said  judgment,  which  case  was  continued  by  consent  of 
parties  from  term  to  term  until  December  term  of  said  court,  in 
the  year  1830,  at  which  term  the  following  plea  and  statement 
were  filed  by  consent  of  parties :  "  The  attorneys  upon  the  record 
of  the  said  defendants  now  here  suggest  and  show  to  the  court 
that  since  the  rendition  and  record  of  said  judgment  the  said 
Potomac  Co.,  in  due  pursuance  and  execution  of  the  provisions 
of  the  charter  of  the  Chesapeake  &  Ohio  Canal  Co.,  enacted  by 
the  States  of  Maryland  and  Virginia  and  by  the  Congress  of  the 
United  States,  have  duly  signified  their  assent  to  said  charter,  etc., 
and  have  duly  surrendered  their  charter  and  conveyed  in  due  form 
of  law  to  the  said  Chesapeake  &  Ohio  Canal  Co.  all  the  property, 
rights,  and  privileges  by  them  owned,  possessed  and  enjoyed 
under  the  same,  which  surrender  and  transfer  from  said  Potomac 
Co.  have  been  duly  accepted  by  the  Chesapeake  &  Ohio  Canal  Co. 
as  appears  by  the  corporate  acts  and  proceedings  of  said  company, 
^nd  final  deed  of  surrender  from  the  said  Potomac  Co.,  dated  on 
the  15th  day  of  August,  1828,  duly  executed  and  recorded  in  the 
several  counties  of  the  states  of  Virginia  and  Maryland,  and  the 
District  of  Columbia,  wherein  said  Potomac  Co.  held  any  lands, 
and  wherein  the  canals  and  works  of  said  company  were  situated ; 
which  said  corporate  acts  and  proceedings  the  said  attorneys  here 
bring  into  court,  etc.,  whereby  the  said  attorneys  say  the  char- 
ter of  the  said  Potomac  Co.  became  and  is  vacated  and  annulled, 
and  the  company  and  the  corporate  franchises  of  the  same  are 
extinct,"  etc. 

Whereupon  the  following  statement  and  agreement  were  entered 
into  and  signed  by  the  counsel  for  both  parties,  and  made  a  part 
of  the  record. 
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"  The  truth  of  the  above  suggestion  is  admitted ;  and  it  is  agreed 
to  be  submitted  to  the  court,  whether,  under  such  circumstances, 
any  judgment  can  be  rendered  against  the  Potomac  Co.  upon  this 
scire  facias,  reviving  the  judgment  in  said  writ  mentioned,  and 
that  reference  for  the  said  corporate  acts  and  proceedings,  and  the 
deed  in  the  above  suggestion  mentioned,  be  had  to  the  printed  col- 
lection of  acts,  etc.,  printed  and  published  by  authority  of  the 
president  and  directors  of  the  Chesapeake  &  Ohio  Canal  Co.  in 
182&." 

Upon  this  statement  and  agreement  the  Circuit  Court  gave  judg- 
ment, that  the  plaintiff  take  nothing  by  his  writ;  and  the  question 
now  is  whether  this  judgment  is  warranted  by  law. 

Two  points  have  been  made  at  the  bar.  i.  That  the  corporate 
existence  of  the  Potomac  Co.  was  not  so  totally  destroyed  by  the 
operation  of  the  deed  of  surrender  as  to  defeat  the  rights  and 
remedies  of  the  creditors  of  the  company.  2.  That  the  deed  of 
surrender  violates  the  obligation  of  the  contracts  of  the  company, 
and  that  the  legislative  acts  of  Virginia  and  Maryland,  though  con- 
firmed by  the  Congress  of  the  United  States,  are  on  this  account 
void,  and  can  have  no  legal  effect. 

We  think  that  the  agreement  of  the  parties  completely  covers 
the  first  point,  and  precludes  any  examination  of  it.  That  agree- 
ment admits  the  truth  of  the  suggestions  in  the  plea  of  the  at- 
torneys for  the  Potomac  Co.;  and  by  that  it  is  averred,  that  the 
charter  of  the  Potomac  Go.  was  duly  surrendered  to  the  Chesa- 
peake &  Ohio  Canal  Co.,  and  was  duly  accepted  by  the  latter ;  and 
that  thereby  the  charter  of  the  Potomac  Co.  became  and  is  vacated 
and  annulled.  And  if  we  were  at  liberty  to  consider  the  last  aver- 
ment, not  as  an  averment  of  a  fact,  but  of  a  conclusion  of  law,  the 
same  result  would  follow;  for  the  thirteenth  section  of  the  act 
of  Virginia  of  January,  1824,  incorporating  the  Chesapeake  & 
Ohio  Canal  Co.,  declares,  that  upon  such  surrender  and  accept- 
ance "  the  charter  of  the  Potomac  Co.  shall  be,  and  the  same  is 
hereby  vacated  and  annulled;  and  all  the  powers  and  rights  there- 
by granted  to  the  Potomac  Co.  shall  be  vested  in  the  company 
hereby  incorporated." 

Unless,  then,  the  second  point  can  be  maintained,  there  is  an 
end  of  the  cause,  for  there  is  no  preten-se  to  say  that  a  scire  facias 
can  be  maintained,  and  a  judgment  had  thereon,  against  a  dead 
corporation,  any  more  than  against  a  dead  man.  We  are  of 
opinion  that  the  dissolution  of  the  corporation,  under  the  acts  of 
Virginia  and  Maryland  (even  supposing  the  act  of  confirmation 
of  Congress  out  of  the  way),  cannot,  in  any  just  sense,  be  con- 
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sidcred  within  the  clause  of  the  Constitution  of  the  United  States 
on  this  subject,  an  impairing  of  the  obligation  of  the  contracts  of 
the  company  by  those  states,  any  more  than  the  death  of  a  private 
person  can  be  said  to  impair  the  obligation  of  his  contracts.  The 
obligation  of  those  contracts  survives;  and  the  creditors  may  en- 
force their  claims  against  any  property  belonging  to  the  corpora- 
tion, which  has  not  passed  into  the  hands  of  bona  fide  purchasers, 
but  is  still  held  in  trust  for  the  company  or  for  the  stockholders 
thereof,  at  the  time  of  its  dissolution,  in  any  mode  permitted  by 
the  local  laws.  Besides,  the  twelfth  section  of  the  act  incorpo- 
rating the  Chesapeake  &  Ohio  Canal  Co.  make  it  the  duty  of  the 
president  and  directors  of  the  company,  so  long  as  there  shall  be 
and  remain  any  creditor  of  the  Potomac  Co.  who  shall  not  have 
vested  his  demand  against  the  same  in  the  stock  of  the  Chesapeake 
&  Ohio  Canal  Co.  (which  the  act  enables  him  to  do),  to  pay  to 
such  creditor  or  creditors,  annually,  such  dividend  or  proportion 
of  the  net  amount  of  the  revenues  of  the  Potomac  Co.,  on  an 
average  of  the  last  five  years  preceding  the  organization  of  the  said 
Chesapeake  &  Ohio  Canal  Co.,  as  the  demand  of  the  said  creditor 
or  creditors  at  that  time  may  bear  to  the  whole  debt  of  $175,800 
(the  supposed  aggregate  amount  of  the  debts  of  the  Potomac  Co.). 
So  that  here  is  provided  an  equitable  mode  of  distributing  the  assets 
of  the  company  among  its  creditors,  by  an  apportionment  of  its 
revenues,  in  the  only  mode  in  which  it  could  be  practically  done 
upon  its  dissolution  —  a  mode  analogous  to  the  distribution  of  the 
assets  of  a  deceased  insolvent  debtor. 

Independent  of  this  view  of  the  matter,  it  would  be  extremely 
difficult  to  maintain  the  doctrine  contended  for  by  the  plaintiff  in 
error  upon  general  principles.  A  corporation,  by  the  very  terms 
and  nature  of  its  political  existence,  is  subject  to  dissolution  by  a 
surrender  of  its  corporate  franchises,  and  a  forfeiture  of  them 
for  wilful  misuser  and  nonuser.  Every  creditor  must  be  presumed 
to  understand  the  nature  and  incidents  of  such  a  body  politic,  and 
to  contract  with  reference  to  them.  And  it  would  be  a  doctrine 
new  in  the  law,  that  the  existence  of  a  private  contract  of  the  cor- 
poration should  force  upon  it  a  perpetuity  of  existence  contrary  to 
public  policy,  and  the  nature  and  objects  of  its  charter. 

Without  going  more  at  large  into  the  subject,  we  are  of  opinion 
that  the  judgment  of  the  Circuit  Court  ought  to  be  affirmed.  But 
as  there  is  no  such  corporation  in  esse  as  the  Potomac  Co.,  there 
can  be  no  costs  awarded  to  it. 
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John  Bacon  and  Others  v.  William  Robertson  and  Others. 

i8  Howard  (59  U.  5.)  480  (1855). 

This  was  an  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi. 

The  transaction  to  which  the  suit  relates  was  partly  and  inci- 
dentally brought  before  the  notice  of  this  court  in  16  How.  106. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Campbell,  J.  This  bill  was  filed  in  the  Circuit  Court  against 
William  Robertson,  a  trustee,  appointed  to  liquidate  the  affairs  of 
the  late  Commercial  Bank  of  Natchez,  Mississippi,  and  such  of 
the  stockholders  of  the  bank  as  are  citizens  of  that  state,  and  is 
prosecuted  by  a  number  of  stockholders,  owning  one-fifth  part  of 
the  capital  stock  for  themselves,  and  such  of  the  stockholders  as 
are  not  citizens  of  Mississippi,  or  defendants  in  the  bill. 

The  Commercial  Bank  was  incorporated  and  organized  under 
enactments  of  the  legislature  in  1836,  with  a  capital  of  $3,050,000, 
divided  into  shares  of  $100  each,  which  are  now  distributed  among 
two  hundred  and  eighty  persons. 

The  corporation  carried  on  the  business  of  banking  through  the 
agency  of  presidents,  directors,  cashiers,  and  other  officers  at 
Natchez,  and  four  other  towns  of  Mississippi,  for  a  number  of 
years.  During  this  time  there  was  a  temporary  suspension  of  specie 
payments,  which  the  bill  avers  to  have  been  accidental,  and  to  have 
formed  the  only  ground  for  the  proceedings  taken  against  the  cor- 
poration. In  June,  1845,  ^^e  Circuit  Court  of  Adams  County 
rendered  a  judgment  against  the  bank,  upon  an  information  in  the 
nature  of  a  quo  warranto  preferred  pursuant  to  the  act  of  the 
legislature  of  July,  1843.  By  this  judgment  the  bank  was  T  pre- 
judged and  excluded  from  further  holding  or  exercising  the  lib- 
erties, privileges,  and  franchises  granted  by  the  said  charter;'^ 
"the  liberties,  privileges,  and  franchises  granted  to  the  bank  were 
seized  "  by  the  state ;  the  "  property,  books,  and  assets  of  the  bank  " 
were  adjudged  to  be  seized  and  delivered  to  a  trustee,  who  might 
have  execution  therefor.  William  Robertson  was  appointed  that 
trustee  "  to  take  charge  of  the  books  and  assets  of  the  bank."  His 
duties  are  declared,  conformably  to  the  act  of  1843,  which  will  be 
considered  in  another  part  oT  this  opinion. 

The  bank  appealed  from  this  judgment,  and  in  the  spring  session 
of  the  High  Court  of  Errors  and  Appeals,  in  1846,  it  was  affirmed. 
William  Robertson  entered  upon  the  office  of  trustee  in  July,  1846. 
He  took  possession  of  money,  stocks,  evidences  of  debt,  and  real 
estate  having  a  nominal  value  of  near  four  millions  of  dollars. 
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and  continues  to  hold  them,  except  in  so  far  as  he  has  applied  them 
to  the  payment  of  the  charges  of  the  trust,  and  the  debts  of  the 
corporation.  The  bill  alleges  that  all  the  debts  have  been  paid,  and 
that  only  a  small  sum  is  due  for  costs,  and  that  property  of  great 
value  consisting  of  money,  stocks,  evidences  of  debt,  bonds,  and 
personalty  remains  with  the  trustee,  who  refuses  to  account  for 
them  to  the  stockholders.  The  object  of  the  bill  is  to  establish 
the  title  of  the  stockholders  to  this  surplus,  and  to  obtain  the  ratable 
shares  of  such  of  them  as  are  able  and  willing  to  join  as  plaintiffs 
in  this  suit.  The  bill  names  a  number  of  the  stockholders  as  parties,, 
and  is  fitted  to  embrace  all  by  the  representation  of  these. 

The  defendants  joined  in  a  general  demurrer  to  the  bill ;  a  decree 
of  dismissal  was  rendered  at  the  hearing  at  the  circuit,  and,  by 
appeal,  was  taken  up  to  this  court  to  revise  that  decision. 

When  the  defendant  Robertson  assumed  the  office  of  trustee  his 
duties  were  defined  by  two  acts  of  the  legislature  of  Mississippi. 
The  act  of  July,  1843,  directed  the  institution  of  suits  against  such 
of  the  banking  corporations  of  the  state  as  had  violated  their 
charters  in  such  a  manner  as  to  incur  their  forfeiture,  and  pre- 
scribed the  form  of  the  suits  for  the  enforcement  of  that  forfeiture. 
It  enacted  "  that  upon  a  judgment  of  forfeiture  against  any  bank, 
the  debtors  of  the  bank  shall  not  be  released  from  their  debts  and 
liabilities  to  the  same;  but  it  was  made  the  duty  of  the  Circuit 
Court,  rendering  the  said  judgment,  to  appoint  one  or  more  trustees 
to  take  charge  of  the  books  and  assets  of  the  banks,  who  should 
sue  for  and  collect  all  debts  due  such  bank,  and  sell  and  dispose  of 
all  property  owned  by  it,  or  held  by  others  for  its  use;  and  the 
proceeds  of  the  debts,  when  collected,  and  of  the  property  when 
sold,  to  apply,  as  may  hereafter  be  directed  by  law,  to  the  payment 
of  the  debts  of  such  bank.  The  trustee  was  made  subject  to  a 
criminal  prosecution  for  embezzlement,  conversion  of  the  trust  prop- 
erty, as  a  failure  to  account  for  it  according  to  law ;  and  both  acts 
prescribed  a  bond  to  be  given  to  secure  the  faithful  performance 
of  his  duty.  The  act  of  February,  1846,  amended  and  enlarged  the 
scope  of  the  act  of  1843,  and  was  applicable  to  all  trustees  ap- 
pointed under  either. 

This  act  provided  a  summary  remedy  in  favor  of  the  trustee 
to  obtain  the  control  of  the  corporate  property;  for  an  inventory 
to  be  made  to  the  first  court,  after  his  appointment;  for  an  order 
of  sale  of  all  the  corporate  property  at  auction,  for  cash,  after  a 
notice  of  ninety  days,  at  specified  places;  for  commissioners  to 
audit  the  claims  against  the  banks,  and  for  their  presentation  to 
these  commissioners;  for  early  decisions  upon  these  exceptions  to 
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their  report ;  for  a  final  decree  of  distribution  —  first,  in  the  pay- 
ment of  expenses,  then  public  dues,  costs,  and  fees,  the  debts  re- 
ported, and  lastiyj  "  the  surplus,  if  any,  shall  be  ratably  dis- 
tributed among  the  stockholders."  There  was  a  provision  that  the 
bills  of  the  bank  should  be  receivable  for  debts,  and  that  the  debtor 
might  redeem  from  any  purchaser  of  his  debt  or  obligation  (so 
sold)  during  two  years,  by  paying  the  purchase-money,  all  costs, 
and  twelve  and  a  half  per  cent,  interest.  The  object  of  the  two 
statutes  can  hardly  be  misconceived.  They  are  parts  of  a  system, 
the  latter  act  being  auxiliary  to,  and  adopted  in  aid  of,  the  pro- 
visions of  the  earlier  act  of  1843  —  ^^^  two  acts  containing  the 
full  expression  of  the  will  of  the  legislature.  The  circumstances 
of  the  legislature  enabled  it  to  defer  the  promulgation  of  its  en- 
tire policy  imtil  the  year  1846.  The  exigencies  of  the  state  were 
entirely  answered  by  the  directions  given  in  1843  ^^  ^^^  executive 
officers  to  take  initiatory  measures  for  placing  these  corporations 
under  restraint,  and  for  the  security  of  their  property.  To  effectu- 
ate these  involved  delay  and  litigation,  and  the  legislature  might 
well  await  their  issue,  before  unfolding  their  whole  plan  of  liquida- 
tion and  settlement.  The  two  statutes  which  embody  it  have 
formed  the  subject  of  much  discussion  in  the  courts  of  Mississippi, 
and  difficulty  has  been  experienced  there  in  carrying  them  into 
execution.  No  suit  has  been  instituted  there  by  the  stockholders, 
though  their  rights  have  been  incidentally  debated,  both  at  the  bar 
and  by  the  Supreme  Appellate  Court.     *     *     * 

The  tendency  of  the  discussions  and  judgments  of  the  Court  of 
Chancery  in  Great  Britain,  and  of  the  courts  of  this  country,  is 
to  concede  the  existence  of  a  distinct  and  positive  right  of  property 
in  the  individuals  composing  the  corporation,  in  its  capital  and 
business,  which  is  subject  in  the  main  to  the  management  and 
control  of  the  corporation  itself;  but  that  cases  may  arise  where 
the  corporators  may  assert  not  only  their  own  rights,  but  the 
rights  of  the  corporate  body.  And  no  reason  can  be  given  why 
the  dissolution  of  a  corporation,  whether  by  judicial  sentence  or 
otherwise,  whose  capital  was  contributed  by  shareholders,  for  a 
lawful  and  perhaps  laudable  enterprise,  with  the  consent  of  the 
legislature,  should  suspend  the  operation  of  these  principles,  or 
hinder  the  effective  interference  of  the  Court  of  Chancery  for  the 
preservation  of  individual  rights  of  property  in  such  a  case.  The 
withdrawal  of  the  charter  —  that  is,  the  right  to  use  the  corpwatc 
name  for  the  purposes  of  suits  before  the  ordinary  tribunals — is 
such  a  substantial  impediment  to  the  prosecution  of  the  rights  of 
the  parties  interested,  whether  creditors  or  debtors,  as  would  au- 
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thorize  equitable  interposition  in  their  behalf,  within  the  doctrine 
of  chancery  precedents.  Stainton  v.  The  Carron  Co.,  23  L.  &  E., 
315;  Travis  v.  Milne,  9  Hare,  141 ;  2  ib.  491.  For  the  sentence  of 
forfeiture  does  not  attaint  the  rights  of  property  of  the  corporators 
or  corporation,  for  then  the  state  would  appropriate  it.  If  those 
rights  are  put  an  end  to,  it  would  seem  to  be  rather  from  a  care- 
less disregard,  or  hardened  and  reckless  indifference  to  conse- 
quences, on  the  part  of  the  public  authority,  than  from  any  pre- 
conceived plan  or  purpose.  For,  according  to  the  doctrine  of  the 
text  writers  on  this  subject,  the  consequences  are  visited  without 
any  discrimination;  the  losses  are  imposed  upon  those  who  are 
not  blameworthy,  and  the  benefits  are  accumulated  upon  those 
who  are  without  desert.  The  effects  of  a  dissolution  of  a  corpo- 
ration are  usually  described  to  be,  the  reversion  of  the  lands  to 
those  who  had  granted  them;  the  extinguishment  of  the  debts, 
either  to  or  from  the  corporate  body,  so  that  they  are  not  a  charge 
nor  a  benefit  to  the  members.  The  instances  which  support  the 
-dictum  in  reference  to  the  lands  consist  of  the  statutes  and  judg- 
ments which  follow  the  suppression  of  the  military  and  religious 
orders  of  knights,  and  whose  lands  returned  to  those  who  had 
granted  them,  and  did  not  fall  to  the  King  as  an  escheat;  or  of 
cases  of  dissolution  of  monasteries  and  other  ecclesiastical  founda- 
tions, upon  the  death  of  all  their  members;  or  of  donations  to 
public  bodies,  such  as  a  mayor  and  commonalty.  But  such  cases 
afford  no  analogy  to  that  before  us.  The  acquisitions  of  real 
property  by  a  trading  corporation  are  commohly  made  upon  a  bar- 
gain and  sale,  for  a  full  consideration,  and  without  conditions  in 
the  deed;  and  no  conditions  are  implied  in  law  in  reference  to  such 
conveyances.  The  vendor  has  no  interest  in  the  appropriation  of 
the  property  to  any  specific  object,  nor  any  reversion,  where  the 
succession  fails.  If  the  statement  of  the  consequences  of  a  disso- 
lution upon  the  debts  and  credits  of  the  corporation  is  literally 
taken,  there  can  be  no  objection  to  it.  The  members  cannot  re- 
cover nor  be  charged  with  them,  in  their  natural  capacities,  in  a 
court  of  law.  But  this  does  not  solve  the  difficulty.  The  question 
is,  has  the  bona  fide  and  just  creditor  of  a  corporation,  dissolved 
tinder  a  judicial  sentence  for  a  breach  in  its  charter,  any  claim 
upon  the  corporate  property  for  the  satisfaction  of  his  debt,  apart 
from  the  reservation  in  the  act  of  the  legislature  which  directed 
the  prosecution?  Can  the  lands  be  resumed  in  disregard  of  their 
rights  by  vendors,  who  have  received  a  full  payment  of  their  price, 
and  executed  an  absolute  conveyance?  Can  the  cSlreless,  improvi- 
dent or  faithless  debtor  plead  the  extinction  of  his  debt,  or  of  the 
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creditor's  claim,  and  thus  receive  protection  in  his  delinquency? 
The  creditor  is  blameless  —  he  has  not  participated  in  the  corpo- 
rate mismanagement,  nor  procured  the  judicial  sentence;  he  has 
trusted  upon  visible  property  acquired  by  the  corporation,  in  virtue 
of  its  legislative  sanction.  How  can  the  vendors  of  the  lands  or 
the  delinquent  debtors  resist  the  might  of  his  equity?  But  if  the 
claims  of  the  creditor  are  irresistible,  those  of  the  stockholder  are 
not  inferior,  at  least  against  the  parties  who  claim  to  hold  the  cor- 
porate property.  The  money,  evidences  of  debt,  lands  and  per- 
sonalty acquired  by  the  corporation,  were  purchased  with  the  capital 
they  lawfully  contributed  to  a  legitimate  enterprise,  conducted  under 
the  legislative  authority.  The  enterprise  has  failed  under  circum- 
stances, it  may  well  be,  which  entitle  the  state  to  withdraw  its 
special  support  and  encouragement;  but  the  state  does  not  affirm 
that  any  cause  for  the  confiscation  of  the  property,  or  for  the  in- 
fliction of  a  heavier  penalty,  has  arisen.  It  is  a  case,  therefore,  in 
which  courts  of  chancery,  upon  their  well-settled  principles,  would 
aid  the  parties  to  realize  the  property  belonging  to  the  corporation, 
and  compel  its  application  to  the  satisfaction  of  the  demands 
which  legitimately  rest  upon  it. 

In  our  view  of  the  equity  of  this  bill  we  have  the  support  and 
sanction  of  the  legislature  of  Mississippi.  Their  legislation  ex- 
cludes all  the  consequences  which  have  been  imputed  as  necessary 
to  a  sentence  of  dissolution  on  a  civil  corporation.  From  the 
plenitude  of  their  powers,  for  the  amelioration  of  the  condition 
of  the  body  politic,  and  the  supply  of  defects  in  their  system  of 
remedial  laws,  they  have  afforded  a  plan  for  the  liquidation  and 
settlement  of  the  business  of  these  corporations  in  which  the  equities 
of  the  creditors  and  shareholders  respectively  are  recognized  as 
attaching  to  all  the  corporate  property  of  whatever  description. 
And  the  inquiry  arises,  who  is  authorized  to  obstruct  the  enforce- 
ment of  these  equities  in  so  far  as  the  stockholders  of  the  Com- 
mercial Bank  of  Natchez  are  concerned?  The  creditors  have  been 
satisfied.  The  defendant  in  the  present  suit  is  the  trustee  ap- 
pointed under  these  legislative  enactments.  His  demurrer  con- 
fesses that  he  has  received  money,  stocks,  evidences  of  debt,  lands 
and  personal  property,  which  he  refuses  to  distribute.  He  claims 
that  the  stockholders  have  no  rights  since  the  dissolution  of  the 
corporation,  and  if  any,  they  must  be  looked  for  in  the  Circuit 
Court  of  Adams  County,  Mississippi.  But  the  trustee  cannot  deny 
the  title  of  the  stockholders  to  a  distribution.  To  collect  and  dis- 
tribute the  property  of  the  corporation  among  the  creditors  and 
stockholders  is  his  commission  —  for  this  end  he  was  placed  in 
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the  possession  of  the  property,  and  was  armed  with  all  the  powers 
he  has  exercised. 

His  title  is  in  subordination  to  theirs,  and  his  duties  are  to  main- 
tain their  rights  and  to  consult  their  advantage.  Pearson  v.  Lindley, 
2  Ju.  758;  3  Pet.  43;  4  Bligh.  I ;  Willis  Trus.  125,  172,  173.  He  is 
estopped  from  making  the  defense  of  a  want  of  title  in  the  stock- 
holders. Nor  is  the  objection  to  the  jurisdiction  of  this  court 
tenable.  Ten  years  have  nearly  elapsed  since  this  trust  was  created. 
The  acts  of  the  legislature  contemplated  a  prompt  and  speedy 
settlement.  They  direct  the  reduction  of  all  the  property  into 
ready  money,  and  an  early  distribution  among  the  parties  concerned. 
The  trustee  confesses  that  he  has  not  sold  the  lands  nor  personal 
estate,  and  that  he  has  refused  to  distribute  the  money.  He  has 
committed  a  palpable  breach  of  trust,  according  to  the  case  made 
by  the  bill  and  as  confessed  by  the  demurrer.  All  the  other  trusts 
having  been  fulfilled,  the  stockholders  are  entitled  to  such  an  ad- 
ministration as  will  be  most  beneficial  to  them,  or  to  a  sale  of  the 
trust  property  in  the  manner  prescribed  by  the  statute  of  Mississippi. 
Nor  is  the  objection  to  the  form  of  the  suit  tenable.  If  the  trust 
estate  had  been  liquidated  and  the  interests  of  the  stockholders 
ascertained,  any  stockholder  might  have  maintained  a  suit  for  his 
aliquot  share  without  including  any  other  stockholder.  Smith  v. 
Snow,  3  Mad.  C.  R.  310.  But  the  trust  estate  has  not  been  sold, 
nor  are  the  names  of  all  the  stockholders  ascertained,  the  trustee 
is  called  on  to  account,  and  the  bill  asks  for  the  collection  and  dis- 
posal of  the  remaining  property  under  the  authority  of  the  Court 
of  Chancery. 

The  stockholders  are  interested  in  these  questions,  and  are  then 
proper  parties  to  the  bill.  The  number  of  the  parties  renders  it 
impracticable  to  bring  all  before  the  court,  and  therefore  the  suit 
may  be  prosecuted  in  the  form  which  has  been  employed  in  this 
suit.  This  court  sustained  such  a  bill  in  the  case  of  Smith  v. 
Swormstedt,  16  How.  288. 

We  do  not  intend  to  decide  any  of  the  questions  of  the  cause 
which  may  arise  as  to  the  mode  of  administering  the  relief  prayed 
for  in  this  bill.  Our  opinion  is  that  the  plaintiffs  have  shown  a 
proper  case  for  equitable  interposition  by  the  Circuit  Court,  and 
that  the  decree  of  that  court  dismissing  the  bill  is  erroneous. 

Decree  reversed,  and  cause  remanded. 
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John  W.  Thornton  v.  Marginal  Freight  Railway  Co.  and 

Another. 

123  Massachusetts  Reports  32  (1877). 

Bill  in  equity,  filed  February  2,  1877,  against  the  Marginal 
Freight  Railway  Co.  and  the  Union  Freight  Railroad  Co.,  alleging 
that  the  plaintiff,*  at  July  Term,  1875,  of  the  Superior  Court  for 
the  county  of  Suffolk,  recovered  judgment  against  the  Marginal 
Freight  Railway  Co.,  for  money  due  from  it  to  him  before  May 
6,  1872,  upon  which  judgment  execution  was  duly  issued,  and  re- 
mained unsatisfied;  that  the  charter  of  the  Marginal  Freight  Rail- 
way Co.  was  repealed  or  attempted  to  be  repealed,  by  the  St  of 
1872,  chap.  342,  passed  May  6,  1872,  at  which  time  it  owned  cer- 
tain railroad  tracks  in  the  streets  of  Boston;  that  the  Union 
Freight  Railroad  Co.  was  incorporated  by  the  same  statute,  and 
by  virtue  thereof  took  these  tracks ;  that  the  Marginal  Freight  Rail- 
way Co.,  being  dissatisfied  with  the  estimate  duly  made  of  its 
damages  by  reason  of  such  taking,  filed  a  petition  to  the  Superior 
Court  for  a  jury  to  estimate  such  damages,  which  application  was 
still  pending;  that  the  interest  of  the  Marginal  Freight  Railway 
Co.  in  its  claim  for  damages  could  not  be  come  at  to  be  attached 
or  taken  on  execution  in  an  action  at  law  against  it;  and  that  the 
Marginal  Freight  Railway  Co.  neglected  to  press  its  application 
for  a  jury. 

The  prayer  of  the  bill  was  that  the  Marginal  Freight  Raihvay 
Co,  might  be  ordered  to  prosecute,  or  to  permit  the  plaintiff  to 
prosecute,  that  petition  to  final  judgment;  that  the  Union  Freight 
Railroad  Co.  might  be  ordered  to  pay  to  the  plaintiff  so  much  of 
such  judgment  asl  might  be  recovered  against  it  as  might  be 
necessary  to  satisfy  the  plaintiff's  debt;  that  the  defendants  might 
be  restrained  from  discontinuing  or  settling  the  action  without 
first  paying  to  the  plaintiff  the  amount  of  his  debt ;  and  for  further 
relief. 

The  Union  Freight  Railroad  Co.  demurred,  on  the  ground  that 
the  plaintiff's  judgment  against  the  Marginal  Freight  Railway  Co. 
was  void,  and  that  the  bill  could  not  be  maintained  against  either 
defendant,  because  the  charter  of  that  corporation  was  repealed 
more  than  three  years  before  the  recovery  of  the  judgment  or  the 
bringing  of  the  bill ;  and  for  want  of  equity. 

The  Marginal  Freight  Railway  Co.  filed  an  answer,  containing 
a  demurrer  for  want  of  equity. 

Hearing  before  Endicott,  J.,  who  reserved  the  case,  on  the  bill 
and  demurrers,  for  the  consideration  of  the  full  court. 
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Gray,  Ch.  J.  The  bill  is  framed  upon  the  theory  that  the  plain- 
tiff has  recovered  a  valid  judgment  against  the  Marginal  Freight 
Railway  Co.;  that  that  company  has  a  claim  for  damages  for  the 
taking  of  its  tracks  by  the  Union  Freight  Railroad  Co. ;  and  that 
the  interest  of  the  former  company  in  this  claim  cannot  be  come  at 
to  be  attached  or  taken  on  execution  in  a  suit  at  law  against  it, 
and  should  therefore  be  applied  in  equity  to  the  payment  of  the 
plaintiff's  judgment  debt.  The  difficulties  in  the  way  of  maintain- 
ing this  bill  appear  to  us  to  be  insuperable. 

The  St.  of  1867,  c.  170,  by  which  the  Marginal  Freight  Railway 
Co.  was  incorporated,  was  subject  to  repeal  at  the  pleasure  of  the 
legislature,  by  virtue  of  the  power  expressly  reserved  by  the  Gen. 
Sts.,  c.  68,  sec.  41,  which  was  a  part  of  the  contract  made  between 
the  commonwealth  and  the  corporation  by  its  charter.  That  charter 
was  expressly  and  legally  repealed  by  the  St.  of  1872,  c.  342,  which 
incorporated  the  Union  Freight  Railroad  Co.,  and  authorized  the 
latter  corporation  to  take  the  tracks  of  the  former,  making  com- 
pensation therefor  in  the  manner  'provided  by  the  laws  relating  to 
the  taking  of  lands  by  railroad  companies.  Crease  v.  Babcock,  23 
Pick.  334;  Pennsylvania  College  Cases,  13  Wall.  190;  State  v. 
Miller,  1  Vroom,  368,  and  2  Vroom,  521 ;  Metropolitan  Railroad  v. 
Highland  Railway,  118  Mass.  290. 

Upon  the  absolute  repeal  of  a  charter  by  the  legislature,  acting 
within  the  limits  of  its  constitutional  authority,  the  corporation 
ceases  to  exist,  and  no  judgment  can  afterward  be  rendered  against 
it  in  an  action  at  law.  But  such  repeal  does  not  impair  the  obliga- 
tion of  contracts  made  by  the  corporation  with  other  parties  during 
its  existence,  or  prevent  its  creditors  or  stockholders  from  asserting 
their  rights  against  its  property  in  a  court  of  chancery,  in  accord- 
ance with  the  reasonable  regulations  of  the  legislature,  or  with  the 
general  principles  and  practice  in  equity.  Foster  v.  Essex  Bank, 
16  Mass.  245;  Read  v.  Frankfort  Bank,  23  Maine,  318;  Merrill  v. 
Suffolk  Bank,  31  Maine,  57;  Mumma  v.  Potomac  Co.,  8  Pet.  281 ; 
Curran  v.  Arkansas,  15  How.  304;  Bacon  v.  Robertson,  18  How. 
480 ;  Lum  v.  Robertson,  6  Wall.  277. 

Upon  the  repeal  of  the  charter  of  the  Marginal  Freight  Railway 
Co.  by  the  St.  of  1872,  c.  342,  which  was  passed  and  took  effect 
on  May  6,  1872,  the  corporation  was  nevertheless,  by  virtue  of  the 
Gen.  Sts.  c.  68,  sec.  36,  continued  a  body  corporate  for  the  term 
of  three  years  afterward,  for  the  purpose  o'f  prosecuting  and  de- 
fending suits  by  or  against  it,  and  of  enabling  it  gradually  to  settle 
and  close  its  concerns,  to  dispose  of  and  convey  its  property,  and 
to  divide  its  capital  stock.     And,  under  sec.  37  of  the  same  chapter. 
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this  court,  sitting  in  equity,  on  the  application  of  a  creditor  or  stock- 
holder, at  any  time  within  the  three  years  might  have  appointed 
receivers,  whose  powers  should  continue  as  long  as  the  court  should 
deem  necessary,  to  take  charge  of  the  estate  and  effects  of  the  cor- 
poration, to  collect  the  debts  and  property  due  and  belonging  to  it, 
to  prosecute  and  defend  suits,  in  its  name  or  otherwise,  and  to  do 
all  other  acts  which  might  be  done  by  the  corporation,  if  in  beii^, 
necessary  for  the  final  settlement  of  its  unfinished  business. 

No  application  having  been  made  for  the  appointment  of  a 
receiver,  the  Marginal  Freight  Railway  Co.,  at  the  expiration  of 
the  three  years,  ceased  to  have  any  such  existence  that  a  valid 
judgment  could  be  rendered  against  it  in  an  action  at  law.  We 
cannot  regard  the  provision  of  the  St.  of  1876,  c.  229,  sec.  3,  that 
"  nothing  in  this  act  contained  shall  be  construed  as  affecting  the 
legal  rights  of  "  that  corporation  (which  is  not  otherwise  mentioned 
in  the  act),  as  a  legislative  recognition  that  it  had,  at  the  time  of 
the  passage  of  this  statute,  any  rights  or  any  existence.  The  judg- 
ment recovered  by  the  plaintiflF  against  the  Marginal  Freight  Rail- 
way Co.  in  July,  1875,  was  therefore  wholly  void,  as  if  it  had  been 
rendered  against  a  dead  person. 

This  bill  cannot  be  maintained  under  that  clause  of  the  Gen. 
Sts.  c.  113,  sec.  2,  which  confers  upon  this  court  jurisdiction  of 
"  bills  by  creditors  to  reach  and  apply,  in  payment  of  a  debt,  any 
property,  right,  title  or  interest,  legal  or  equitable,  of  a  debtor, 
within  this  state,  which  cannot  be  come  at  to  be  attached  or  taken 
on  execution  in  a  suit  at  law  against  such  debtor;"  because  that 
clause  extends  only  to  living  debtors  and  existing  corporations. 
And  a  court  of  equity  has  no  general  jurisdiction  of  a  bill  by  a 
single  creditor,  who  has  not  recovered  a  valid  judgment  against 
his  debtor,  and  whose  debtor  has  ceased  to  exist,  to  apply,  to  the 
payment  of  his  debt,  property  of  the  debtor  in  the  hands  of  a  third 
party. 

Although  one  passage  near  the  end  of  the  opinion  in  Folger  v. 
Columbian  Ins,  Co,,  99  Mass.  267,  taken  by  itself,  might  seem 
to  be  inconsistent  with  this  view,  it  is  to  be  observed  that  that 
case,  as  well  as  the  earlier  one  of  Taylor  v.  Columbian  Ins,  Co,,  14 
Allen,  353,  was  submitted  to  the  court  upon  an  agreed  statement 
of  facts,  waiving  all  questions  of  form,  and  was  decided  upon  the 
ground  that  the  corporation  did  not  appear  to  have  been  dissolved. 

The  reasons  above  stated  being  conclusive  against  the  right  to 
maintain  this  bill,  the  demurrer  of  the  Union  Freight  Railroad  Co. 
must  be  sustained,  and  the  bill  dismissed. 
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(e)    Statutory  Rights  of  Creditors  against  Directors. 

Huntington  v.  Attrill. 

146  United  States  Reports  657  (1892). 

In  equity.  The  bill  was  dismissed  by  the  Court  of  Appeals  of 
Maryland,  to  which  judgment  this  writ  of  error  was  sued  out. 

Gray,  J.  This  was  a  bill  in  equity,  filed  March  21,  1888,  in  the 
Circuit  Court  of  Baltimore  City,  by  CoUis  P.  Huntington,  a  resi- 
dent of  New  York,  against  the  Equitable  Gas  Light  Company  of 
Baltimore,  a  corporation  of  Maryland,  and  against  Henry  Y. 
Attrill,  his  wife  and  three  daughters,  all  residents  of  Canada,  to 
set  aside  a  transfer  of  stock  in  that  company,  made  by  him  for 
their  benefit  and  in  fraud  of  his  creditors,  and  to  charge  that  stock 
with  the  payment  of  a  judgment  recovered  by  the  plaintiff  against 
him  in  the  State  of  New  York,  upon  his  liability  as  a  director  in  a 
New  York  corporation,  under  the  statute  of  New  York  of  1875, 
c.  611,  the  material  provisions  of  which  are  copied  in  the  margin. 

The  bill  alleged  that  on  June  15,  1886,  the  plaintiff  recovered, 
in  the  Supreme  Court  of  the  State  of  New  York,  in  an  action 
brought  by  him  against  Attrill  on  March  21,  1883,  ^  judgment  for 
the  sum  of  $100,240,  which  had  not  been  paid,  secured  or  satis- 
fied; and  that  the  cause  of  action  on  which  that  judgment  was 
recovered  was  as  follows:  On  February  29,  1880,  the  Rockaway 
Beach  Improvement  Company,  Limited,  of  which  Attrill  was  an 
incorporator  and  a  director,  became  a  corporation  under  the  law 
of  New  York,  with  a  capital  stock  of  $700,000.  On  June  15, 
1880,  the  plaintiflF  lent  that  company  the  sum  of  $100,000,  to  be 
repaid  on  demand.  On  February  26,  1880,  Attrill  was  elected 
one  of  the  directors  of  the  company,  and  accepted  the  office,  and 
continued  to  act  as  a  director  until  after  January  29,  1881.  On 
June  30,  1880,  Attrill,  as  a  director  of  the  company,  signed  and 
made  oath  to,  and  caused  to  be  recorded,  as  required  by  the  law 
of  New  York,  a  certificate,  which  he  knew  to  be  false,  stating  that 
the  whole  of  the  capital  stock  of  the  corporation  had  been  paid 
in,  whereas  in  truth  no  part  had  been  paid  in ;  and  by  making  such 
false  certificate  became  liable,  by  the  law  of  New  York,  for  all  the 
debts  of  the  company  contracted  before  January  29,  1881,  includ- 
ing its  debt  to  the  plaintiff.  On  March  8,  1882,  by  proceedings 
in  a  court  of  New  York,  the  corporation  was  declared  to  be  in- 
solvent and  to  have  been  so  since  July,  1880,  and  was  dissolved. 
A  duly  exemplified  copy  of  the  record  of  that  judgment  was 
annexed  to  and  made  part  of  the  bill. 
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The  bill  also  alleged  that  "  at  the  time  of  its  dissolution  as  afore- 
said, the  said  company  was  indebted  to  the  plaintiff  and  to  other 
creditors  to  an  amount  far  in  excess  of  its  assets ;  that  by  the  law 
of  the  State  of  New  York  all  the  stockholders  of  the  company^ 
were  liable  to  pay  all  its  debts,  each  to  the  amount  of  the  stock 
held  by  him,  and  the  defendant,  Henry  Y.  Attrill,  was  liable  at 
said  date  and  on  April  14,  1882,  as  such  stockholder,  to  the  amount 
of  $340,000,  the  amount  of  stock  held  by  him,  and  was  on  both 
said  dates  also  severally  and  directly  liable  as  a  director,  having 
signed  the  false  report  above  mentioned,  for  all  the  debts  of  said 
company  contracted  between  February  26,  1880,  and  January  29^ 
1881,  which  debts  aggregate  more  than  the  whole  value  of  the 
property  owned  by  said  Attrill." 

The  bill  further  alleged  that  Attrill  was  in  March,  1882,  and 
had  ever  since  remained,  individually  liable  in  a  large  amount  over 
and  above  the  debts  for  which  he  was  liable  as  a  stockholder  and 
director  in  the  company;  and  that  he  was  insolvent,  and  had 
secreted  and  concealed  all  his  property  for  the  purpose  of  defraud- 
ing his  creditors. 

The  bill  then  alleged  that  in  April,  1882,  Attrill  acquired  a  large 
amount  of  stock  in  the  Equitable  Gas  Light  Company  of  Balti- 
more, and  forthwith  transferred  into  his  own  name  as  trustee  for 
his  wife  1,000  shares  of  such  stock,  and  as  trustee  for  each  of 
his  three  daughters  250  shares  of  the  same,  without  valuable  con- 
sideration, and  with  intent  to  .delay,  hinder  and  defraud  his  cred- 
itors, and  especially  with  the  intent  to  delay,  hinder  and  defraud 
this  plaintiff  of  his  lawful  suits,  damages,  debts  and  demands  against 
Attrill,  arising  out  of  the  cause  of  action  on  which  the  aforesaid 
judgment  was  recovered,  and  out  of  the  plaintiff's  claim  against  him 
as  a  stockholder ;  that  the  plaintiff  in  June,  1880,  and  ever  since  was 
domiciled  and  resident  in  the  State  of  New  York,  and  that  from 
February,  1880,  to  December  6,  1884,  Attrill  was  domiciled  and 
resident  in  that  state,  and  that  his  transfers  of  stock  in  the  gas 
company  were  made  in  the  city  of  New  York,  where  the  principal 
office  of  the  company  then  was,  and  where  all  its  transfers  of 
stock  were  made;  and  that  those  transfers  were,  by  the  laws  of 
New  York,  as  well  as  by  those  of  Maryland,  fraudulent  and  void 
as  against  the  creditors  of  Attrill,  including  the  creditors  of  the 
Rockaway  Company,  and  were  fraudulent  and  void  as  against  the 
plaintiff. 

The  bill  further,  by  distinct  allegations,  averred  that  those 
transfers,  unless  set  aside  and  annulled  by  a  court  of  equity,  would 
deprive  the  plaintiff  of  all  his  rights  and  interests  of  every  sort 
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therein,  to  which  he  was  entitled  as  a  creditor  of  Attrill  at  the 
time  when  those  fraudulent  transfers  were  made;  and  "that  the 
said  fraudulent  transfers  were  wholly  without  legal  consideration, 
were  fraudulent  and  void,  and  should  be  set  aside  by  a  court  of 
equity." 

The  bill  prayed  that  the  transfer  of  shares  in  the  gas  company 
be  declared  fraudulent  and  void,  and  executed  for  the  purpose 
of  defrauding  the  plaintiff  out  of  his  claim  as  existing  creditor; 
that  the  certificates  of  those  shares  in  the  name  of  Attrill  as  trus- 
tee be  ordered  to  be  brought  into  court  and  cancelled;  and  that 
the  shares  "  be  decreed  to  be  subject  to  the  claim  of  this  plaintiff 
on  the  judgment  aforesaid,"  and  to  be  sold  by  a  trustee  appointed 
by  the  court,  and  new  certificates  issued  by  the  gas  company  to 
the  purchasers;  and  for  further  relief. 

One  of  the  daughters  demurred  to  the  bill,  because  it  showed 
that  the  plaintiff's  claim  was  for  the  recovery  of  a  penalty  against 
Attrill  arising  under  a  statute  of  the  State  of  New  York,  and  be- 
cause it  did  not  state  a  case  which  entitled  the  plaintiff  to  any 
relief  in  a  court  of  equity  in  the  State  of  Maryland. 

By  a  stipulation  of  counsel,  filed  in  the  cause,  it  was  agreed 
that,  for  the  purposes  of  the  demurrer,  the  bill  should  be  treated 
as  embodying  the  New  York  statute  of  June  21,  1875;  and  that 
the  Rockaway  Beach  Improvement  Company,  Limited,  was  incor- 
porated under  the  provisions  of  that  statute. 

The  Circuit  Court  of  Baltimore  City  overruled  the  demurrer. 
On  appeal  to  the  Court  of  Appeals  of  the  State  of  Maryland,  the 
order  was  reversed,  and  the  bill  dismissed.     70  Maryland,   191. 

The  ground  most  prominently  brought  forward  and  most  fully 
discussed  in  the  opinion  of  the  majority  of  the  court,  delivered  by 
Bryan,  J.,  was  that  the  liability  imposed  by  section  21  of  the 
statute  of  New  York  upon  officers  of  a  corporation  making  a 
false  certificate  of  its  condition,  was  for  all  its  debts,  without  in- 
quiring whether  a  creditor  had  been  deceived  and  induced  by  de- 
ception to  lend  his  money  or  to  give  credit,  or  whether  he  had 
incurred  loss  to  any  extent  by  the  inability  of  the  corporation  to 
pay,  and  without  limiting  the  recovery  to  the  amount  of  loss 
sustained,  and  was  intended  as  a  punishment  for  doing  any  of  the 
forbidden  acts,  and  was,  therefore,  in  view  of  the  decisions  in  that 
state  and  in  Maryland,  a  penalty  which  could  not  be  enforced 
in  the  State  of  Maryland;  and  that  the  judgment  obtained  in 
New  York  for  this  penalty,  while  it  "merged  the  original  cause 
of  action  so  that  a  suit  cannot  be  again  maintained  upon  it,"  and 
"  IS  also  conclusive  evidence  of  its  existence  in  the  form  and  under 
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the  circumstances  stated  in  the  pleadings/'  yet  did  not  change 
the  nature  of  the  transaction,  but,  within  the  decision  of  this  oourt 
in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265,  was  in  its  "  essen- 
tial nature  and  real  foundation"  the  same  as  the  original  cause 
of  action,  and  therefore  a  suit  could  not  be  maintained  upon  such 
a  judgment  beyond  the  limits  of  the  state  in  which  it  was  rendered 
Pp.  193-198.     *     *     * 

A  writ  of  error  was  sued  out  by  the  plaintiff,  and  allowed  by 
the  Chief  Justice  of  the  Court  of  Appeals  of  Maryland,  upon  the 
ground  "  that  the  said  Court  of  Appeals  is  the  highest  court  of 
law  or  equity  in  the  State  of  Maryland,  in  which  a  decision  in 
the  said  suit  could  be  had;  that  in  said  suit  a  right  and  privily 
are  claimed  under  the  Constitution  and  statutes  of  the  United 
States,  and  the  decision  is  against  the  right  and  privilege  set  up 
and  claimed  by  your  petitioner  under  said  Constitution  and  stat- 
utes; and  that  in  said  suit  there  is  drawn  in  question  the  validity 
of  a  statute  of  and  an  authority  exercised  under  the  United  Stat«, 
and  the  decision  is  against  the  validity  of  such  statute  and  of  such 
authority." 

It  thus  appears  that  the  judgment  recovered  in  New  York  was 
made  the  foremost  ground  of  the  bill,  was  fully  discussed  and  dis- 
tinctly passed  upon  by  the  majority  of  the  Court  of  Appeals  of 
Maryland,  and  was  the  only  subject  of  the  dissenting  opinion: 
and  that  the  court,  without  considering  whether  the  validity  of 
the  transfers  impeached  as  fraudulent  was  to  be  governed  by  the 
law  of  New  York  or  by  the  law  of  Maryland,  and  without  a  sug- 
gestion that  those  transfers,  alleged  to  have  been  made  by  Attrill 
with  intent  to  delay,  hinder  and  defraud  all  his  creditors,  were 
not  voidable  by  subsequent,  as  well  as  by  existing  creditors,  or 
that  they  could  not  be  avoided  by  the  plaintiff,  claiming  under 
the  judgment  recovered  by  him  against  Attrill  after  those  trans- 
fers were  made,  declined  to  maintain  his  right  to  do  so  by  virtue 
of  that  judgment,  simply  because  the  judgment  had,  as  the  court 
held,  been  recovered  in  another  state  in  an  action  for  penalty. 

The  question  whether  due  faith  and  credit  were  thereby  denied 
to  the  judgment  rendered  in  another  state  is  a  Federal  question, 
of  which  this  court  has  jurisdiction  on  this  writ  of  error.  Green 
V.  Van  Buskirk,  5  Wall.  307,  311;  Crapo  v.  Kelly,  16  Wall.  6ro, 
619;  Dupasseur  v.  Rochereau,  21  Wall.  130,  134;  Crescent  City 
Co.  v.  Butchers^  Union,  120  U.  S.  141,  146,  147;  Cale  v.  Cunninff- 
ham,  133  U.  S.  107;  Carpenter  v.  Strange,  141  U.  S.  87,  103. 

In  order  to  determine  this  question,  it  will  be  necessary,  in  the 
first  place,  to  consider  the  true  scope  and  meaning  of  the  funda- 
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mental  maxim  of  international  law,  stated  by  Marshall,  Ch.  J.,  in 
the  fewest  possible  words:  "The  courts  of  no  country  execute 
the  penal  laws  of  another."  The  Antelope,  10  Wheat.  66.  123.  In 
interpreting  this  maxim,  there  is  danger  of  being  misled  by  the 
different  shades  of  meaning  allowed  to  the  word  "  penal "  in  our 
language. 

In  the  municipal  law  of  England  and  America,  the  words 
**  penal  '*  and  "  penalty  "  have  been  used  in  various  senses.  Strictly 
and  primarily,  they  denote  punishment,  whether  corporal  or  pe- 
cuniary, imposed  and  enforced  by  the  state,  for  a  crime  or  offense 
against  its  laws.  United  States  v.  Reisinger,  128  U.  S.  398,  402; 
United  States  v.  Chouteau,  102  U.  S.  603,  611.  But  they  are  also 
commonly  used  as  including  any  extraordinary  liability  to  which 
the  law  subjects  a  wrongdoer  in  favor  of  the  person  wronged,  not 
limited  to  the  damages  suffered.  They  are  so  elastic  In  meaning 
as  even  to  be  familiarly  applied  to  cases  of  private  contracts,  wholly 
independent  of  statutes,  as  when  we  speak  of  the  "  penal  sum  "  or 
"  penalty  "  of  a  bond.  In  the  words  of  Marshall,  Ch.  J. :  "  In 
general,  a  sum  of  money  in  gross,  to  be  paid  for  the  non-perform- 
ance of  an  agreement,  is  considered  as  a  penalty,  the  legal  operation 
of  which  is  to  cover  the  damages  which  the  party,  in  whose  favor 
the  stipulation  is  made,  may  have  sustained  from  the  breach  of 
contract  by  the  opposite  party."     Tayloe  v.  Sandiford,  7  Wheat. 

Penal-  laws,  strictly  and  properly,  are  those  imposing  punishment 
for  an  offense  committed  against  the  state,  and  which,  by  the  Eng- 
lish and  American  Constitutions,  the  executive  of  the  state  has  the 
power  to  pardon.  Statutes  giving  a  private  action  against  the 
wrongdoer  are  sometimes  spoken  of  as  penal  in  their  nature,  but 
in  such  cases  it  has  been  pointed  out  that  neither  the  liability  im- 
posed nor  the  remedy  g^ven  is  strictly  penal.     *     *     * 

The  test  whether  a  law  is  penal,  in  the  strict  and  primary  sense, 
is  whether  the  wrong  sought  to  be  redressed  is  a  wrong  to  the 
public,  or  a  wrong  to  the  individual,  according  to  the  familiar 
classification  of  Blackstone :  "  Wrongs  are  divisible  into  two  sorts 
or  species:  private  wrongs  and  public  wrongs.  The  former  are 
an  infringement  or  privation  of  the  private  or  civil  rights  belong- 
ing to  individuals,  considered  as  individuals;  and  are  thereupon 
frequently  termed  civil  injuries ;  the  latter  are  a  breach  and  viola- 
tion of  public  rights  and  duties,  which  affect  the  whole  community, 
considered  as  a  community;  and  are  distinguished  by  the  harsher 
appellation  of  crimes  and  misdemeanors."    3  Bl.  Com.  2. 
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Laws  have  no  force  of  themselves  beyond  the  jurisdiction  of 
the  state  which  enacts  them,  and  can  have  extra-territorial  effect 
only  by  the  comity  of  other  states.  The  general  rules  of  inter- 
national comity  upon  this  subject  were  well  summed  up,  before 
the  American  Revolution,  by  De  Grey,  Ch.  J.,  as  reported  by  Sir 
William  Blackstone :  "  Crimes  are  in  their  nature  local,  and  the 
jurisdiction  of  crimes  is  local.  And  so  as  to  the  rights  of  real 
property,  the  subject  being  fixed  and  immovable.  But  personal 
injuries  are  of  a  transitory  nature,  and  sequuntur  forum  rei^ 
Rafael  v.  P'erelst,  2  W.  Bl.  1055,  1058. 

Crimes  and  offenses  against  the  laws  of  any  state  can  only  be 
defined,  prosecuted  and  pardoned  by  the  sovereign  authority  of  that 
state ;  and  the  authorities,  legislative,  executive  or  judicial,  of  other 
states  take  no  action  with  regard  to  them,  except  by  way  of  extradi- 
tion to  surrender  offenders  to  the  state  whose  laws  they  have  vick 
lated,  and  whose  peace  they  have  broken.    *    *    * 

Upon  the  question  what  are  to  be  considered  penal  laws  of  one 
country,  within  the  international  rule  which  forbids  such  laws  to 
be  enforced  in  any  other  country,  so  much  reliance  was  placed  by 
each  party  in  argument  upon  the  opinion  of  this  court  in  Wisconsin 
v.  Pelican  Ins.  Co,,  127  U.  S.  265,  that  it  will  be  convenient  to  quote 
from  that  opinion  the  principal  propositions  there  affirmed : 

"  The  rule  that  the  courts  of  no  country  execute  the  penal  laws 
of  another  applies  not  only  to  prosecutions  and  sentences  for  crimes 
and  misdemeanors,  but  to  all  suits  in  favor  of  the  state  for  the 
recovery  of  pecuniary  penalties  for  any  violation  of  statutes  for  the 
protection  of  its  revenue,  or  other  municipal  laws,  and  to  all  judg- 
ments for  such  penalties."    P.  290. 

"  The  application  of  the  rule  to  the  courts  of  the  several  states 
and  of  the  United  States  is  not  affected  by  the  provisions  of  the 
Constitution  and  of  the  act  of  Congress,  by  which  the  judgments 
of  the  courts  of  any  state  are  to  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  United  States  as  they  have  by 
law  or  usage  in  the  state  in  which  they  were  rendered."    P.  291. 

"  The  essential  nature  and  real  foundation  of  a  cause  of  action 
are  not  changed  by  recovering  judgment  upon  it;  and  the  tech- 
nical rules,  which  regard  the  original  claim  as  merged  in  the  judg- 
ment, and  the  judgment  as  implying  a  promise  by  the  defendant 
to  pay  it,  do  not  preclude  a  court,  to  which  a  judgment  is  presented 
for  affirmative  action  (while  it  cannot  go  behind  the  judgment  for 
the  purpose  of  examining  into  the  validity  of  the  claim),  from 
ascertaining  whether  the  claim  is  really  one  of  such  a  nature  that 
the  court  is  authorized  to  enforce  it."    Pp.  292,  293. 
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"  The  statute  of  Wisconsin,  under  which  the  state  recovered  in 
one  of  her  own  courts  the  judgment  now  and  here  sued  on,  was 
in  the  strictest  sense  a  penal  statute,  imposing  a  penalty  upon  any 
insurance  company  of  another  state  doing  business  in  the  State 
of  Wisconsin  without  having  deposited  with  the  proper  officer  of 
the  state  a  full  statement  of  its  property  and  business  during  the 
previous  year.  The  cause  of  action  was  not  any  private  injury, 
but  solely  the  offense  committed  against  the  state  by  violating  her 
law.  The  prosecution  was  in  the  name  of  the  state,  and  the  whole 
penalty,  when  recovered,  would  accrue  to  the  state."    P.  299. 

Such  were  the  grounds  upon  which  it  was  adjudged  in  that  case 
that  this  court,  under  the  provisions  of  the  Constitution  giving  it 
original  jurisdiction  of  actions  between  a  state  and  citizens  of 
another  state,  had  no  jurisdiction  of  an  action  by  a  state  upon  a 
judgment  recovered  by  it  in  one  of  its  own  courts  against  a  citizen 
or  a  corporation  of  another  state  for  a  pecuniary  penalty  for  a 
violation  of  its  municipal  law.     *     *     * 

The  question  whether  a  statute  of  one  state,  which  in  some  as- 
pects may  be  called  penal,  is  a  penal  law  in  the  international  sense, 
so  that  it  cannot  be  enforced  in  the  courts  of  another  state,  depends 
upon  the  question  whether  its  purpose  is  to  punish  an  oifense  against 
the  public  justice  of  the  state,  or  to  afford  a  private  remedy  to  a 
person  injured  by  the  wrongful  act.     *     *     * 

The  provisions  of  the  statute  of  New  York,  now  in  question, 
making  the  officers  of  a  corporation,  who  sign  and  record  a  false 
<;ertificate  of  the  amount  of  its  capital  stock,  liable  for  all  its  debts, 
is  in  no  sense  a  criminal  or  quasi  criminal  law.  The  statute,  while 
it  enables  persons  complying  with  its  provisions  to  do  business  as 
a  corporation,  without  being  subject  to  the  liability  of  general 
partners,  takes  pains  to  secure  and  maintain  a  proper  corporate 
fund  for  the  payment  of  the  corporate  debts.  With  this  aim,  it 
makes  the  stockholders  individually  liable  for  the  debts  of  the 
corporation  until  the  capital  stock  is  paid  in  and  a  certificate  of 
the  payment  made  by  the  officers ;  and  makes  the  officers  liable  for 
any  false  and  material  representation  in  that  certificate.  The  in- 
dividual liability  of  the  stockholders  takes  .the  place  of  a  corporate 
fund,  until  that  fund  has  been  duly  created;  and  the  individual 
liability  of  the  officers  takes  the  place  of  the  fund,  in  case  their 
statement  that  it  has  been  duly  created  is  false.  If  the  officers  do 
not  truljr  state  and  record  the  facts  which  exempt  them  from  lia- 
bility, they  are  made  liable  directly  to  every  creditor  of  the  com- 
pany, who  by  reason  of  their  wrongful  acts  has  not  the  security, 
for  the  payment  of  his  debt  out  of  the  corporate  property,  on  which 
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he  has  a  right  to  rely.  As  the  statute  imposes  a  burdensome  lia- 
bility on  the  officers  for  their  wrongful  act,  it  may  well  be  con- 
sidered penal,  in  the  sense  that  it  should  be  strictly  construed.  But 
as  it  gives  a  civil  remedy,  at  the  private  suit  of  the  creditor  only, 
and  measured  by  the  amount  of  his  debt,  it  is  as  to  him  dearly 
remedial.  To  maintain  such  a  suit  is  not  to  administer  a  punish- 
ment imposed  upon  an  offender  against  the  state,  but  simply  to 
enforce  a  private  right  secured  under  its  laws  to  an  individual.  We 
can  see  no  just  ground,  on  principle,  for  holding  such  a  statute  to 
be  a  penal  law,  in  the  sense  that  it  cannot  be  enforced  in  a  foreign 
state  or  country.     *     *     * 

It  is  true  that  the  courts  of  some  states,  including  Maryland, 
have  declined  to  enforce  a  similar  liability  imposed  by  the  statute 
of  another  state.  But  in  each  of  those  cases  it  appears  to  have 
been  assumed  to  be  a  sufficient  ground  for  that  conclusion,  that 
the  liability  was  not  founded  in  contract,  but  was  in  the  nature  of 
a  penalty  imposed  by  statute ;  and  no  reasons  were  g^ven  for  con- 
sidering the  statute  a  penal  law  in  the  strict,  primary  and  inter- 
national sense.  Derrickson  v.  Smith,  3  Dutcher  (27  N.  J.  Law), 
166;  Hdsey  v.  McLean,  12  Allen,  438;  First  National  Bank  v. 
Price,  33  Maryland,  487.     *     *     * 

In  this  view,  that  the  question  is  not  one  of  local,  but  of  inter- 
national law,  we  fully  concur.  The  test  is  not  by  what  name  the 
statute  is  called  by  the  legislature  or  the  courts  of  the  state  in  which 
it  was  passed,  but  whether  it  appears  to  the  tribunal  which  is  called 
upon  to  enforce  it  to  be,  in  its  essential  character  and  effect,  a 
punishment  of  an  offense  against  the  public,  or  a  gra^;it  of  a  civil 
right  to  a  private  person.     *     *     * 

The  judgment  rendered  by  a  court  of  the  State  of  New  York, 
now  in  question,  is  not  impugned  for  any  want  of  jurisdiction  in 
that  court.  The  statute  under  which  that  judgment  was  recovered 
was  not,  for  the  reasons  already  stated  at  length,  a  penal  law  in 
the  international  sense.  The  faith  and  credit,  force  and  effect, 
which  that  judgment  had  by  law  and  usage  in  New  York  was  to 
be  conclusive  evidence  of  a  direct  civil  liability  from  the  individual 
defendant  to  the  individual  plaintiff  for  a  certain  sum  of  money, 
and  a  debt  of  record,  on  which  an  action  would  He,  as  on  any  other 
civil  judgment  inter  partes.  The  Court  of  Appeals  of  Maryland, 
therefore,  in  deciding  this  case  against  the  plaintiff,  upon  the  ground 
that  the  judgment  was  not  one  which  it  was  bound  in  any  manner 
to  enforce,  denied  to  the  judgment  the  full  fiith,  credit  and  effect 
to  which  it  was  entitled  under  the  Constitution  and  laws  of  the 
United  States. 
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Judgment  reversed,  and  case  remanded  to  the  Court  of  Appeals 
of  the  State  of  Maryland  for  further  proceedings  not  inconsistent 
with  the  opinions  of  this  court.     *     *     ♦ 

Lamar  and  Shiras,  JJ.,  not  having  heard  the  argument,  took  no 
part  in  the  decision  of  this  case. 


The  National  Bank  of  Auburn,  Respondent,  v.  Edwin  R. 
Dillingham,  Impleaded,  etc.,  Appellant. 

147  New  York  Reports  603  (1895). 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Fifth  Judicial  Department,  entered  upon  an  order 
made  March  26,  1895,  which  affirmed  an  interlocutory  judgment 
entered  upon  a  decision  of  the  court  at  Special  Term  overruling  a 
demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

O'Brien,  J.  This  action  was  brought  to  recover  upon  four 
promissory  notes,  aggregating  $20,000,  made  by  the  Auburn 
Woollen  Co.,  a  manufacturing  corporation  created  under  the  act 
of  1848.  The  plaintiff  brings  the  action  in  his  own  behalf  against 
the  defendants,  who  are  the  trustees  of  the  corporation,  and  who, 
it  is  claimed,  are  liable  in  an  action  at  law  for  the  amount  of  the 
notes,  upon  the  ground  that,  before  any  of  them  were  made,  other 
debts  had  been  created  by  the  corporation  which  equalled  and 
exceeded  the  amount  of  its  paid-up  capital  stock,  and  that  the 
trustees,  by  assenting  to  the  making  of  the  notes  in  this  action, 
became  liable  under  the  statute  to  the  plaintiff  for  the  amount  and 
interest.  The  corporation  itself  is  not  made  a  party,  nor  is  it 
alleged  that  any  judgment  has  been  obtained  against  it  on  the 
notes,  or  any  suit  commenced  for  that  purpose,  or  that  it  is  insol- 
vent, or  that  any  proceedings  for  dissolution  had  been  commenced. 
One  of  the  defendants  demurred  to  the  complaint  on  the  grounds, 
among  others :  ( i )  That  there  is  a  defect  of  parties,  in  that  the 
other  creditors  of  the  company  and  the  company  itself  are  not 
parties  to  the  action,  and  (2)  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  courts  below 
have  overruled  the  demurrer  and  held  that  the  action  was  well 
brought.  *  *  *  The  plaintiffs  contention  is  that  each  creditor 
of  such  a  corporation  who  holds  a  debt,  created  by  the  trustees 
or  with  their  assent,  in  excess  of  the  paid-up  capital  stock,  may 
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maintain  actions  at  law  against  the  trustees  to  recover  such  debt 
without  any  recourse  to  the  corporation  itself  and  without  refer- 
ence to  any  other  creditor.  The  original  statute  which  authorized 
the  creation  of  this  class  of  corporations  imposed  a  liability  upon 
the  trustees  in  case  they  assented  to  the  contracting  of  debts  in 
excess  of  the  paid-up  capital  stock,  as  will  be  seen  from  the  follow- 
ing provision  (Laws  of  1848,  c.  40,  §  23)  : 

"  If  the  indebtedness  of  any  such  company  shall  at  any  time 
exceed  the  amount  of  its  capital  stock,  the  trustees  of  such  com- 
pany assenting  thereto  shall  be  personally  and  individually  liable 
for  such  excess  to  the  creditors  of  the  company." 

In  the  recent  revision  of  the  statute,  now  known  as  the  Stock 
Corporation  Law  (Laws  of  1890,  c.  564,  as  amended  by  c.  688, 
Laws  of  1892),  this  provision  was  repealed  and  the  following 
section,  upon  which  this  action  has  been  brought,  was  substituted 
in  its  place: 

"  Sec.  24.  No  stock  corporation,  except  a  moneyed  corporation, 
shall  create  any  debt,  if  thereby  its  total  indebtedness  not  secured 
by  mortgage  shall  exceed  the  amount  of  its  paid-up  capital  stock, 
and  the  directors  creating  or  consenting  to  the  creation  of  any 
such  debt  shall  be  personally  liable  therefor  to  the  creditors  of  the 
corporation.  If  bonds  or  other  obligations  of  the  corporation, 
secured  by  mortgage,  are  issued  in  excess  of  the  amount  authorized 
by  law,  or  in  violation  of  law,  the  directors  voting  for  such  over- 
issue or  unlawful  issue  shall  be  personally  liable  to  the  holders 
of  the  bonds  or  other  obligations  illegally  issued  for  the  amount 
held  by  them,  and  to  all  persons  sustaining  damage  by  such  illegal 
issues  for  any  damage  caused  thereby." 

The  demurrer  in  this  case  raises  the  question  as  to  the  true 
construction  of  this  section,  the  nature  and  extent  of  the  liability, 
the  proper  procedure  for  enforcing  it,  and  the  necessary  parties 
to  such  an  action.  It  is  a  fundamental  proposition  in  the  plaintiflF's 
contention  that  the  liability  is  primary  and  contractual,  and  that 
an  action  may  be  maintained  to  enforce  it  in  the  same  manner  as 
if  the  trustees  themselves  owed  the  debt  to  the  creditor.  It  is 
contended  that  the  liability  is  the  same  as  that  of  stockholders  for 
debts  created  before  the  capital  stock  is  paid  in.  It  should  be 
observed  that  the  liability  in  that  case  is  treated  as  that  of  partners, 
and  that  the  statute  continues  and  preserves  that  liability,  notwith- 
standing the  creation  of  the  corporation,  until  the  capital  stock  is 
paid  in.  That  is  the  theory  upon  which  primary  liability  in  that 
class  of  cases  rests.  Corning  v.  McCullough,  i  N.  Y.  47;  Rogers 
V.  Decker,  131  N.  Y.  490. 
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A  different  kind  of  liability,  however,  arises  when  the  obligaticm 
of  the  members  of  the  corporation  is  determined  by  the  perfect 
creation  of  an  artificial  person,  capable  in  law  of  acting  and  con- 
tracting for  itself.  Then  the  primary  or  common-law  liability  of 
persons  associated  together  in  some  enterprise  as  partners  is  ter- 
minated and  the  liability  of  the  trustees  rests  wholly  upon  the 
statute  which  creates  the  liability,  in  the  nature  of  a  penalty,  for 
disobedience  to  its  commands.  The  neglect  of  the  trustees  to  file 
the  report  required  by  the  statute,  or  the  making  of  a  false  report, 
illustrates  the  nature  of  this  peculiar  penal  liability.  Gadsden  v. 
Woodward,  103  N.  Y.  242;  Wiles  v.  Suydam,  6^  N.  Y.  173; 
Merchants^  Bank  v.  Bliss,  35  N.  Y.  412. 

While  it  may  not  have  all  the  characteristics  of  a  penalty  as  that 
term  is  commonly  understood,  yet  the  liability  is  a  pure  creation 
of  the  statute,  has  no  foundation  in  contract  nor  any  existence  at 
common  law.    Morawetr  on  Corp.,  §  908. 

That  is  the  nature  of  the  defendant's  liability  in  this  case.  The 
notes  set  out  in  the  ccHnplaint  are  the  debts  of  the  corporation 
and  not  the  debts  of  the  trustees,  though  the  latter  are  subjected 
to  a  certain  limited  liability  in  regard  to  them,  for  the  reason  that 
they  have  disregarded  the  statute  which  forbids  the  creation  of 
debts  in  excess  of  capital  stock.  The  possible  liability  of  the 
trustees  is  measured  by  the  excess  of  debts  over  and  above  capital 
stock,  and  until  the  statutory  limit  is  reached  there  is  no  liability 
whatever. 

The  most  important  question,  however,  is  with  respect  to  the 
parties  who  are  entitled,  in  a  proper  case,  to  enforce  this  liability. 
The  learned  counsel  for  the  plaintiff  contends  that  the  right  of 
action  is  given  by  the  statute  to  creditors  holding  debts  created 
in  violation  of  its  provisions,  and  to  those  alone.  We  think  that 
this  is  not  the  correct  construction  of  the  statute.  The  benefit  of 
its  provisions  is  given  in  terms  to  the  "  creditors  of  the  corpora- 
tion/' and  not  to  a  part  of  them.  The  language  includes  all  the 
creditors.  Moreover,  it  cannot  be  supposed  that  the  legislature 
intended  to  give  to  these  words  the  restricted  meaning  which 
would  confine  the  benefits  of  the  statute  to  such  creditors  only  as 
held  debts  created  in  violation  of  the  provisions.  Such  a  result 
would  give  to  the  latest  creditor  practically  a  preference  over  the 
earlier  ones,  since  it  would  give  him  two  funds  to  resort  to.  He 
would,  of  course,  have  the  right  to  resort  to  the  corporation,  whose 
obligations  he  held,  and  besides  he  would  have  the  right  to  resort 
to  the  personal  liability  of  the  trustees.  It  was  the  intention  to 
limit  the  amount  of  unsecured  debts  which  such  a  corporation 
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might  contract  to  the  amount  of  its  paid-up  capital  stock.  This 
limitation  was  intended  for  the  security  of  all  the  creditors.  The 
creation  of  debts  in  excess  of  the  capital  affects  all  the  creditors 
aHke.  It  diminishes  the  value  of  every  creditor's  claim  upon  the 
corporate  assets.  It  has  precisely  the  same  effect  upon  the  earlier 
as  upon  the  later  creditor,  and  it  would  be  manifestly  unjust  to 
confine  the  benefits  of  the  penalty  which  the  law  imposes  for  dis- 
obedience of  the  statute  to  a  few  whose  debts  were  contracted 
later  in  point  of  time.  When  the  statute  requires  the  trustees 
creating  or  assenting  to  debts  in  excess  of  capital  virtually  to  put 
back  into  the  corporate  treasury  a  sum  equal  to  such  excess  in 
certain  contingencies,  all  the  creditors  have  in  equity  and  justice 
an  equal  claim  upon  the  fund.  The  rule  that  in  such  cases  equality 
is  equity  would  be  violated  by  allowing  the  later  creditors  to  absorb 
this  fund  to  the  prejudice  of  the  earlier  ones. 

We  think  that  the  fair  construction  of  the  statute  is  that  it 
imposes  a  liability  upon  the  trustees  creating  or  assenting  to  debts 
in  excess  of  the  capital,  to  the  extent  of  such  excess,  not  for  the 
benefit  of  any  particular  creditor,  but  for  the  benefit  of  all,  and 
their  liability  is  in  equity  a  fund  to  which  all  the  creditors  may 
resort  for  the  satisfaction  of  such  debts  as  the  corporation  itself 
fails  to  pay,  to  be  shared  in  by  all  in  proportion  to  the  debt  remain- 
ing unpaid.  It  follows  that  it  must  be  enforced  in  equity  in  a  suit 
where  all  the  creditors  and  the  corporation  itself  are  parties,  or 
represented,  where  an  accounting  can  be  had,  all  the  facts  ascer- 
tained, and  the  equities  adjusted. 

The  liability  is  secondary,  to  be  resorted  to  only  after  the  usual 
remedies  against  the  corporation  itself  have  been  exhausted. 
While  there  is  no  express  direction  to  that  effect  in  the  statute, 
it  is  the  general  rule  that  it  is  to  be  implied  from  the  nature  of 
the  liability  (Morawetz  on  Corp.,  §  883)  in  the  absence  of  some 
provision  clearly  importing  the  contrary.  This  principle  is  clearly 
deducible  from  the  cases  in  this  court,  of  which  the  case  of  T\^ 
People  ex  rel,  Winchester  v.  Coleman,  133  X.  Y.  279,  is  an  ex- 
ample, where  the  court  said  ;  "It  is  an  essential  and  inherent 
characteristic  of  a  corporation  that  it  alone  is  primarily  liable  for 
its  debts,  because  it  alone  contracts  them,  except  as  that  natural 
and  necessary  consequence  of  its  creation  is  modified  in  the  act 
of  its  creation  by  some  explicit  command  of  the  statute  which 
either  imposes  an  express  liability  upon  the  corporators  in  the 
nature  of  a  penalty  or  affirmatively  retains  and  preserves  what 
would  have  been  the  common-law  liability  of  the  members  from 
the  destruction  involved  in  the  corporate  creation.     *     *    *    The 
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retained  liability  occasionally  established  is  in  the  nature  and  a 
parcel  of  such  original  liability,  as  we  had  occasion  to  show  in 
Rogers  v.  Decker,  131  N.  Y.  490,  but  is  retained  by  force  of  the 
express  command  of  the  statute  and  in  that  manner  saved  from 
the  destruction  which  otherwise  would  follow  the  simple  creation 
of  the  corporation.  Ordinarily,  these  individual  liabilities  exist 
upon  other  than  common-law  conditions,  and  make  the  corporators 
rather  sureties  or  guarantors  of  the  corporation  than  original 
debtors,  since  in  general  their  liability  arises  after  the  usual  reme- 
dies against  the  corporation  have  been  exhausted." 

In  other  cases  it  has  been  said  that  this  immunity  of  the  mem- 
bers of  the  corporation  from  personal  liability,  until  all  remedies 
against  the  corporation  have  been  exhausted,  is  founded  in  reason 
and  justice,  and  a  very  clear  indication  of  a  legislative  intent  to 
disregard  it  must  be  found  before  the  liability  is  held  to  be  pri- 
mary. Hirshfeld  v.  Bopp,  145  N.  Y.  84;  Hardman  v.  Sage,  124 
N.  Y.  25 ;  Huntifigton  v.  Attrill,  146  U.  S.  657. 

The  general  policy  of  the  law  in  this  respect  is  expressed  in  the 
fifty-fifth  section  of  the  Stock  Corporation  Law,  which  provides 
that  no  action  shall  be  brought  against  a  stockholder  for  any  cor- 
porate debt  until  judgment  has  been  obtained  against  the  corpora- 
tion and  an  execution  returned  unsatisfied.  The  directors  are,  of 
course,  stockholders,  and  it  is  reasonable  to  assume  that  it  was 
not  intended  to  charge  them  with  personal  liability  on  any  other 
conditions  than  apply  to  all  the  members  of  the  corporation. 
Thomson  on  Corp.,  vol.  3,  §  4327 ;  Handy  v.  Draper,  89  N.  Y.  334. 

This  view,  with  respect  to  the  meaning  of  the  statute  and  the 
manner  of  enforcing  it,  seems  to  us  not  only  just  and  reasonable, 
but  in  accord  with  the  great  weight  of  authority.  Statutes  sub- 
stantially identical  have  received  construction  in  the  Supreme 
Court,  in  the  Federal  courts,  and  in  the  courts  of  sister  states  in 
accordance  with  the  views  herein  expressed.  Hornor  v.  Henning, 
93  U.  S.  228;  Stone  v.  Chisolm,  113  U.  S.  302;  Merchants^  Bank, 
etc.,  V.  Stevenson,  10  Gray,  233;  Anderson  v.  Speers,  21  Hun,  568; 
McCIave  v.  Thompson,  36  Hun,  365.     *     *     * 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed,  with  costs,  and  the  demurrer  sustained,  with  leave  to  the 
plaintiff,  within  twenty  days  from  the  service  of  the  order,  to 
amend  the  complaint  on  payment  of  costs. 

All  concur. 

Judgment  accordingly. 
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(f)    Creditors'  Rights  Against  Shareholders. 

Trustees  of  Free  Schools  in  Andover  v,  John  FlinV.^ 

13  Metcalf  (Mass,)  Reports  539  (1847). 

Assumpsit  against  Flint,  individually,  to  recover  the  amount  of 
a  note  given  by  the  Andover  Mechanic  Association  of  which  Flint 
was  a  member.  The  Mechanics'  Association  was  incorporated,  and 
the  eleventh  article  of  its  by-laws  was  as  follows :  "  The  members 
of  this  association  pledge  themselves,  in  their  individual  as  well  as 
their  collective  capacity,  to  be  responsible  for  all  moneys  loaned  to 
this  association,  and  for  payment  of  which  the  treasurer  may  have 
given  his  obligation  agreeable  to  the  direction  of  the  directors." 

Dewey,  J.  The  original  contract  was  made  by  the  plaintiffs  with 
the  Andover  Mechanic  Association.  The  plaintiffs  received,  for 
the  money  lent  to  that  corporation,  their  negotiable  note  signed  by 
their  treasurer.  *  *  *  No  liability,  on  the  part  of  the  defend- 
ant, arises  from  the  force  of  the  instrument  given  to  the  plaintiffs; 
but,  if  it  exists  at  all,  it  is  to  be  established  by  independent  facts 
creating  such  liability,  or  by  some  legal  enactment  charging  the 
defendant  for  the  debts  of  the  corporation. 

Upon  looking  at  the  act  incorporating  the  Andover  Mechanic 
Association  (St.  1&21,  ch.  40)  we  find  it  in  the  usual  form  of  acts 
of  incorporation,  giving  a  corporate  name  and  corporate  powers, 
but  imposing  no  individual  liability  on  its  members  for  the  debts 
of  the  corporation-  Individual  liability,  as  incident  to  membership 
of  a  corporation,  arises  only  from  express  legislative  enactment, 
either  in  the  charter  or  by  some  general  law,  to  which  all  similar 
corporations  and  their  individual  members  are  made  subject.  But 
there  is  no  general  law  applicable  to  this  species  of  corporations, 
such  as  exist  in  reference  to  manufacturing  corporations,  or  cor- 
porations for  banking  purposes,  providing  certain  liabilities  on  the 
individual  stockholders  of  such  corporations,  in  certain  specified 
cases.    *    *    * 

The  only  effect  that  can  be  given  to  this  by-law  is  that  of  an 
act  or  vote  of  the  members  of  the  corporation  acting  in  their  cor- 
porate capacity.  It  is  not  the  act  of  an  individual  member,  nor 
does  the  fact  of  it  being  found  upon  the  records  of  the  corporation, 
as  a  vote  duly  adopted,  authorize  the  inference  that  all  or  that  any 
number  greater  than  a  bare  majority  voted  for  its  adoption.  The 
question  then  arises,  whether  it  be  competent  for  an  aggregate 
corporation,  whose  act  of  incorporation  imposes  no  individual 
liability  upon  its  members  for  the  debts  and  contracts  of  such  cor- 
poration, to  render,  by  force  of  by-law,  each  individual  member  a 

*  Facts  condensed. 
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guarantor  or  surety  for  all  moneys  lent  to  the  corporation.  It  is 
clearly  quite  foreign  from  the  general  purposes  and  objects,  in 
reference  to  which  by-laws  are  authorized  to  be  made  by  corporate 
bodies.  See  Rev.  Sts.,  ch.  44,  §  2,  giving  authority  to  corporations 
to  make  by-laws. 

It  is  not,  in  the  opinion  of  the  court,  within  the  corporate  powers 
conferred  upon  this  and  similar  corporations^  tp^impose  upon  their 
members,  by  any  such  by-laws,  any  personal  and  individual  liability 
to  third  persons,  beyond  such  as  are  specified  in  the  charter,  or  in 
the  general  laws  of  the  commonwealth.  Such  a  power  wotdd  be 
liable  to  great  abuse,  and  would  subject  every  member  of  a  corpo- 
ration, however  liberal  its  charter  in  excluding  individual  liability, 
to  be  made  responsible  for  the  entire  indebtedness  of  the  corpora- 
tion by  the  act  of  a  majority  of  those  convened  at  a  meeting  of 
such  corporation.  Take  the  case  of  a  bank  in  a  doubtful  credit, 
and  its  active  managers  deem  it  useful  to  sustain  it  by  pledging  the 
individual  responsibility  of  some  of  its  more  wealthy  stockholders. 
Can  they,  by  a  corporate  vote,  impose  upon  all  the  stockholders  a 
personal  liability  for  all  the  debts  of  the  corporation?  We  think 
not,  and  are  of  opinion  that  each  stockholder,  by  becoming  such, 
subjects  himself  to  no  liability  beyond  that  created  by  the  force 
of  the  charter  itself,  or  declared  by  other  statutes  of  the  common- 
wealth.   *    *    ♦ 

It  is  to  be  borne  in  mind  that  these  declarations  of  the  defendant 
were  not  made  to  the  plaintiffs,  but  to  other  persons.  The  pro- 
posed evidence  would,  therefore,  be  inadmissible  on  a  trial  of  this 
case  before  a  jury,  as  it  would  not  tend  to  charge  the  defendant. 
Whether  for  such  false  representations  he  may  be  held  responsible 
to  those  to  whom  he  made  them,  and  who  may  have  lent  their 
money  upon  the  faith  of  them,  is  a  question  not  now  before  us.  It 
is  a  fatal  objection  to  the  maintenance  of  the  present  action,  that 
the  defendant  has  never,  by  any  valid  legal  contract,  bound  himself 
individually  for  the  payment  of  the  loan  made  by  the  plaintiffs  to 
the  mechanic  association.  His  name  was  never  subscribed  to  the 
pledge  of  the  corporation,  that  the  individual  members  would  guar- 
antee the  debts  of  the  corporation.  His  oral  promises,  if  made, 
would  be  inoperative  and  void,  by  reason  of  the  statute  of  frauds. 
To  give  any  legal  effect  to  these  pledges  of  individual  liability, 
they  must  have  been  the  individual  acts  of  the  members,  adopted 
and  sanctioned  by  them  by  their  signatures  under  their  own  hands. 
Without  this  the  corporate  act  was  a  dead  letter,  and  of  no  binding 
efScacy  upon  individual  members  in  their  personal  capacity. 

We  see  no  ground  upon  which  this  action  can  be  maintained. 

Judgment  for  the  defendant. 
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Flinn,  Assignee,  v.  Bagley  et  al. 

7  Federal  Reporter  785  (1881). 

In  equity. 

This  was  a  bill  in^  equity  by  the  assignee  of  the  Detroit  Novelty 
Works  to  compel  the  payment  of  the  balance  due  upon  certain  un- 
paid subscriptions  to  the  capital  stock  of  the  company.  The  material 
facts  were  that  the  company  was  organized  in  1859,  with  a  capital 
stock  of  $50,000,  divided  into  2,000  shares  of  $25  each.  In.  1871 
it  was  proposed  to  increase  the  stock  of  the  company  to  $100,000, 
and  the  following  agreement  was  entered  into  by  the  defendants  in 
this  suit,  or  by  those  from  whom  the  defendants  hold  their  stock: 

"  The  undersigned  subscribe  hereby  the  amount  set  opposite  our  respective 
names,  and  agree  to  pay  the  same  towards  the  increased  stock  of  the  Detroit 
Novelty  Works,  in  three  equal  installments,  on  April  3,  1871,  May  3,  1871,  and 
June  3,  1871  (without  grace),  it  being  understood  that  stock  shall  be  issued 
to  subscribers  for  such  subscriptions  at  6S^  cents  upon  the  dollar,  and  that 
a  total  amount  of  the  subscriptions  hereto  shall  be  $20,000;  and  further,  that 
negotiations  upon  the  basis  proposed  by  T.  W.  Misner,  under  date  of 
March  31st,  shall  be  completed  before  these  subscriptions  shall  be  of  binding 
force.    Detroit,  April  i,  1871." 

This  agreement  was  assented  to  by  all  the  existing  stockholders  of 
the  company,  and  was  carried  out  by  the  pa)mient  of  the  money, 
$20,000,  and  the  issuance  of  the  stock,  $30,000.  The  corporation 
having  gone  into  bankruptcy,  and  its  assets  proving  insufficient  to 
pay  its  liabilities,  the  complainant  in  the  suit,  who  had  been  chosen 
its  assignee,  filed  this  bill  to  compel  the  defendants,  who  are  stock- 
holders of  the  company  under  the  above  subscription,  to  pay  one- 
third  of  the  par  value  of  the  increased  stock  taken  under  that 
agreement  On  July  29,  1874,  a  majority  of  the  directors  of  the 
company  filed  with  the  secretary  of  state  the  annual  report  re- 
quired by  the  statute,  in  which  it  was  stated  that  the  amount  of 
capital  paid  in  was  $75,000,  and  also  set  forth  the  names  of  the 
stockholders  and  the  number  of  shares  held  by  each,  the  aggregate 
being  4,000  shares,  which  at  $25  each  would  be  $100,000. 

Brown,  D.  J.  That  the  capital  stock  of  a  corporation  is  a  trust 
fund  for  the  payment  of  its  debts,  and  that  the  law  implies  a 
promise  by  the  subscribers  of  stock  to  pay  its  par  value,  which  in 
this  instance  was  twenty-five  dollars  per  share,  when  called  for, 
and  that  no  subsequent  release  of  their  original  contract  or  sub- 
scription by  the  corporation  will  avail  against  the  claims  of  credi- 
tors, are  propositions  too  clearly  established  to  admit  of  question. 
But  whether  a  court  can,  not  only  compel  a  subscriber  to  live  up 
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to  a  bargain  he  has  made,  but  can  make  another  bargain  for  him, 
and  compel  him  to  live  up  to  that,  is  a  different  question.  In 
the  case  under  consideration  it  is  clear  that  no  actual  fraud  was 
intended.  The  novelty  works  found  itself  embarrassed  for  means, 
and  resolved  to  raise  money  by  increasing  its  capital  stock.  As  its 
existing  stock,  however,  was  worth  only  two-thirds  of  its  par  value, 
it  was  obviously  impossible  to  sell  its  new  stock  at  par,  since  all 
the  stock  would  stand  upon  an  equal  footing  and  no  one  could  be 
found  to  pay  a  dollar  for  that  which  was  worth  but  66%  cents. 
There  was,  therefore,  no  recourse  but  to  issue  new  stock  at  its 
real  value.  All  the  stockholders  of  the  corporation  having  assented 
to  this  arrangement,  it  was  evidently  no  fraud  upon  them,  and  the 
corporation  itself  would  be  estopped  to  claim  more  than  the  agreed 
price.  Neither  was  it  a  fraud  upon  the  existing  creditors,  since 
the  assets  of  their  debtor  were  increased  by  the  amount  of  money 
actually  paid  in,  and,  to  that  extent,  they  were  benefited  by  the 
subscription. 

It  is,  then,  only  as  a  fraud  upon  future  creditors  that  exception 
can  be  taken  to  the  transaction.  While  the  statute  (Comp.  Laws, 
§  2841)  requires  the  capital  stock  of  such  corporations  to  be  di- 
vided into  shares  of  twenty-five  dollars  each,  there  is  no  express 
prohibition  against  stock  being  issued  for  less  than  its  par  value. 
But  conceding,  upon  the  authority  of  Hawley  v.  Upton,  102  U.  S. 
314,  and  Sturges  v.  Stetson,  i  Bissell,  246,  that  the  directors  of  a 
corporation  have  no  right  to  issue  stock  at  less  than  its  par  value, 
that  the  subscription  was  void,  and  that  an  action  will  lie  by  the 
assignee  of  the  corporation  against  the  contributories  to  compel  a 
surrender  of  the  stock  or  pa)mient  for  the  same  at  its  real  value 
when  the  subscription  was  made,  does  it  follow  that  a  court  can 
compel  the  subscribers  to  pay  the  par  value  of  the  shares?  Sub- 
scriptions to  the  stock  of  a  corporation  are  purely  a  matter  of 
contract.  Sturges  v.  Stetson,  i  Biss.  246;  Parker  v.  North  Cent. 
Mich.  R,  Co,,  33  Mich.  23.  And  where  there  is  an  express  con- 
tract the  law  will  not  permit  one  to  be  implied.  Cutter  v.  Powell,  6 
T.  R.  320;  Pittsburgh  &  Connellsville  R,  Co.  v.  Stewart,  41  Pa. 
54-58.  Undoubtedly  when  a  subscriber  originally  agrees  to  take 
so  many  shares,  the  law  will  imply  that  he  is  to  pay  at  the  rate  of 
twenty-five  dollars  per  share,  and  no  subsequent  release  or  modifica- 
tion of  that  agreement  by  the  corporation  will  prevent  creditors  from 
insisting  upon  full  pa)anent.  But  the  English  cases  hold  that  if  for 
any  reason  the  subscription  be  void  at  all,  it  is  void  in  toto,  and  that 
the  assignee  cannot  treat  it  as  void  to  compel  a  return  of  the 
stock  and  valid  to  obtain  the  payment  of  its  par  value.    It  follows 
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from  this,  that  if  the  contributory  agrees  only  to  take  paid-up 
shares  he  cannot  be  compelled  to  take  unpaid  shares.  (Citing  and 
quoting  from  Currie's  Case,  3  DeG.,  J.  &  S.  367;  Carting's  Case, 

L.  R.  I  Ch.  Div.  115;  De  Ruvigne's  Case,  5  Ch.  Div.  306;  Ander- 
son's Case,  7  Ch.  Div.  75,  94.)     *    *    * 

These  cases  appear  to  be  decisive  in  favor  of  the  position  as- 
sumed by  the  defendants  here.  There  is,  however,  a  series  of 
opinions  of  the  Supreme  Court  of  the  United  States,  begin- 
ning with  the  cases  of  Upton  v.  Tribilcock,  91  U.  S.  45,  and 
cuhninating  in  Hawley  v.  Upton,  102  U.  S.  314,  which  put  the 
obhgation  of  the  subscriber  to  stock  in  an  entirely  different  light 
While  none  of  these  cases,  except  the  last,  are  necessarily  incon- 
sistent with  the  views  expressed  by  the  English  courts,  or  with  the 
position  assumed  by  the  defendants  here,  the  general  drift  of  the 
opinions  is  to  the  effect  that  the  acceptance  of  a  certificate  of 
stock,  not  fully  and  actually  paid  up,  ipso  facto,  obligates  the  holder 
to  make  up  its  par  value  if  the  duty  of  the  corporation  to  its  credi- 
tors requires  it,  although  he  originally  agreed  to  take  the  stock  as 
fully  paid  up. 

In  Upton  V.  Tribilcock,  91  U.  S.  45,  the  defendant  agreed  to  be- 
come a  stockholder,  and  with  intent  to  become  such,  accepted  a  cer- 
tificate for  stock  whereby  he  became  bound  to  pay  the  full  amount 
thereof,  as  follows :  Five  per  cent,  upon  the  delivery  of  the  certifi- 
cate, 5  per  cent,  in  three  m<Miths,  5  per  cent,  in  six  months,  5  per 
cent,  in  nine  months,  and  residue  whenever  called  for  by  the  com- 
pany, according  to  the  charter  of  the  company  and  the  laws  of  the 
state  of  Illinois.  The  defense  was  that  the  subscription  was  ob- 
tained by  the  fraudulent  representations  of  the  agents  of  the  com- 
pany, to  the  effect  that  the  defendant  would  only  be  responsible 
for  20  per  cent,  of  the  subscription  made  by  him,  and  that  he  de- 
livered his  note  in  full  payment  of  this  amount.  He  received  a 
certificate  with  the  word  *'  nonassessable  "  printed  across  the  face. 
It  was  held  that  the  legal  effect  of  the  instrument  was  to  make  the 
remaining  80  per  cent,  payable  upon  the  demand  of  the  company, 
and  that  the  word  "  nonassessable "  was  no  qualification  of  this 
result.  "At  the  most,  the  legal  effect  [is]  that  the  word  in  question 
is  a  stipulation  against  liability  to  further  taxation  or  assessment 
after  the  holder  shall  have  fulfilled  his  contract  to  pay.  the  100  per 
cent,  in  the  manner  and  at  the  times  indicated."  In  other  words,  (he 
court  adopted  the  view  that  the  original  contract  of  the  subscriber 
was  to  pay  the  par  value  of  the  stock,  and  that  the  word  "non- 
assessable "  did  not  vary  this  contract. 
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While  there  is  nothing  in  Chubb  v.  Upton,  95  U.  S.  665,  irrecon- 
cilable with  the  position  assumed  by  the  defendants  here,  Mr. 
Justice  Hunt,  in  delivering  the  opinion,  observes  that  when  a  stock- 
holder receives  a  certificate  of  stock  for  a  certain  number  of  shares 
at  a  given  sum  per  share,  he  thereby  becomes  liable  to  pay  the 
amount  thereof  when  called  upon  by  the  corporation  or  its  assignees. 
The  cases  of  Pullman  v.  Upton,  96  U.  S.  328,  and  Hatch  v.  Dana, 
loi  U.  S.  205,  contain  little  more  than  a  repetition  of  the  principles 
laid  down  in  the  former  cases,  and  have  no  especial  bearing  upon 
the  case  under  consideration. 

The  case  of  Hawley  v.  Upton,  102  U.  S.  314,  is  very  nearly,  if  not 
directly,  in  point  here.  In  this  case  the  defendant  signed  an 
agreement  to  the  effect  that  for  a  consideration  of  ten  shares  of  the 
capital  stock  of  the  Great  Western  Insurance  Company,  received  by 
him,  he  agreed  to  pay  one-fifth  of  the  par  value  thereof  in  install- 
ments. His  name  was  entered  on  the  books  as  a  stockholder,  but  no 
certificate  of  stock  was  ever  delivered  to  him,  and  no  demand  ever 
made  upon  the  company  for  such  certificate.  The  Supreme  Court 
held  him  liable,  upon  the  theory  that  the  company  could  not  sell  its 
stock  at  less  than  par,  and  that  his  agreement  amounted  in  law  to 
a  subscription  for  the  stock  and  nothing  else,  and  that  the  receipt  of 
the  certificate  was  not  necessary  to  complete  his  obligation,  as 
against  the  creditors  of  the  company.  I  have  sought  to  find  a 
tenable  ground  upon  which  to  base  a  distinction  between  this  case 
and  the  one  under  consideration,  but  it  seems  to  me  that  there  is 
no  substantial  difference  between  them.  Here  is  an  agreement, 
literally,  to  subscribe  a  certain  ^um  and  to  take  in  payment  therefor 
a  certificate,  the  par  value  of  which  was  fixed  by  law,  representing 
a  sum  one-third  larger  than  the  amount  of  the  subscription.  How 
does  this  differ  from  the  agreement  in  Hawley  v.  Upton,  by  which 
the  defendant  acknowledged  the  receipt  of  ten  shares  of  stock,  the 
par  value  of  which  was  also  fixed  by  law,  and,  in  consideration 
thereof,  promised  to  pay  one-fifth  of  such  par  value?  The  whole 
contract  in  each  case  must  be  taken  together.  In  the  one  the 
promise  to  pay  precedes  the  statement  of  the  consideration,  in  the 
other  the  acknowledgment  of  the  receipt  of  the  consideration 
precedes  the  promise  to  pay,  but  in  legal  effect  both  are  agreements 
to  take  stock  and  pay  therefor  only  a  percentage  of  its  par  value. 
In  neither  case  does  the  party  agree  to  pay  more  if  the  necessities 
of  the  company  require,  though  in  the  light  of  these  decisions  it 
would  seem  to  make  no  difference  as  against  creditors  whether  he 
did  or  not.  If,  as  was  said  by  the  chief  justice  in  Hawley  V.  Upton, 
"All  that  need  be  done,  so  far  as  creditors  are  concerned,  is  that 
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the  subscriber  shall  have  bound  himself  to  become  a  contributor  to 
the  fund  which  the  capital  stock  of  the  company  represents,"  it  is 
difficult  to  see  why  the  defendants  in  this  case  have  not  done  all  that 
is  necessary  to  make  themselves  liable  for  the  payment  of  the 
amounts  claimed.  The  statement  of  the  court  that  the  suit  was  not 
brought  on  the  special  agreement  of  the  defendant  to  pay  20  per 
cent.,  but  on  his  general  liability  as  a  subscriber  to  pay  for  his  stock 
whenever  it  was  wanted  to  meet  the  liabilities  of  the  company,  is 
equally  applicable  when  it  is  made  to  appear  that  the  defendants 
received  certificates  of  stock  for  which  they  had  paid  only  two- 
thirds  of  its  par  value. 

This  case  is  certainly  a  hard  one  upon  the  defendants.  Finding 
the  company  embarrassed  for  the  want  of  funds,  they  agreed  to 
subscribe  a  certain  sum  and  take  in  payment  stock  at  what  it  was 
really  worth.  It  is  clear  that  no  fraud  was  intended,  and  that  they 
must  be  held  liable  upon  an  implied  agreement  to  pay  more  for  the 
benefit  of  the  creditors  than  they  had  expressly  agreed  to  pay  for 
the  benefit  of  the  corporation.  It  is  a  hardship,  however,  from 
which  I  see  no  way  of  relieving  them  consistent  with  the  views  of 
the  Supreme  Court  in  Haivley  v.  Upton,  and  a  decree  must,  there- 
fore, be  entered  for  the  complainant. 


(g)    Statutory  Rights  Against  Shareholders. 

Hill  v.  Merchants'  Mutual  Insurance  Co. 

134  United  States  Reports  515  (1800). 

Harlan,  J.  The  plaintiff  in  error  contends  that  the  acts  creat- 
ing the  Excelsior  Insurance  Co.  was  a  private  act,  and  its  charter 
exempted  from  alteration,  suspension  or  repeal  by  subsequent  legis- 
lation; that  its  stockholders  were  exempted  from  the  levy  of  an 
execution  upon  their  individual  property  at  the  instance  of  a  judg- 
ment creditor  of  the  corporation  in  case  of  a  deficiency  of  corporate 
property,  and  from  actions  at  law  by  creditors ;  that  the  rights  of 
its  stockholders  were  not  affected  by  subsequent  legislation  of  a 
general  nature;  and  that  the  method  of  collecting  unpaid  stock, 
specially  provided  for  in  the  company's  charter,  was  exclusive  of 
any  other  remedy,  except  that  supplied  by  a  court  of  equity. 

The  assignment  of  error  which  gives  this  court  jurisdiction  to 
re-examine  the  judgment  of  the  state  court  is,  that  when  the  testator 
of  the  plaintiff  in  error  purchased  the  stock  of  the  Excelsior  In- 
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surance  Co.  he  entered  into  a  contractual  relation,  not  only  with 
the  company,  but  with  the  state,  both  as  to  the  method  of  paying 
for  this  stock  and  in  respect  to  the  extent  of  his  liability ;  and  that 
the  rights  vested  in  him  by  the  contract  were  taken  away,  and, 
therefore,  the  obligations  of  his  contract  were  impaired  by  the 
legislation  of  1879,  the  validity  of  which  was  sustained  by  the  court 
below. 

We  assume,  in  conformity  with  the  decision  of  the  Supreme 
Court  of  Missouri  —  and  that  view  is  favorable  to  the  plaintiff  in 
error  —  that  the  Excelsior  Insurance  Co.  was  not  subject  to  the 
seventh  section  of  the  general  statute  of  November  23,  1855,  de- 
claring that  the  charters  of  all  corporations  thereafter  created 
should  be  granted  subject  to  alteration,  suspension  and  repeal  in 
the  discretion  of  the  legislature ;  and  that  the  other  sections  of  that 
statute,  specially  named  in  the  charter  of  the  insurance  company, 
were  to  stand  as  repealed  so  far  as  that  company  was  concerned. 
The  result  of  this  construction  of  the  charter  of  the  insurance 
company  is,  that  prior  to  the  passage  of  the  act  of  1866,  which 
took  effect  March  19,  1866,  no  specific  remedy  was  prescribed 
for  creditors  seeking  to  reach  the  unpaid  subscriptions  of  stock- 
holders. But  it  was  open  to  them  to  proceed  by  a  suit  in  equity. 
That  such  a  remedy  could  be  used  without  violating  any  pro- 
vision of  the  company's  charter,  or  any  right  of  a  stockholder, 
cannot  be  doubted.  But  neither  the  company  nor  its  stockholders 
had  any  vested  right  in  that  particular  remedy.  They  could  only 
insist  that  the  extent  of  their  liability  should  not  be  increased. 
The  act  of  1866  authorized  an  execution  to  be  issued  against  a 
stockholder  **  to  an  extent  equal  in  amount  to  the  amount  of  stock 
by  him  or  her  owned  together  with  any  amount  unpaid  thereon/' 
where  no  property  or  effects  of  the  corporation  could  be  found. 
This  statute,  if  given  a  retrospective  operation,  certainly  did  in- 
crease the  liability  of  those  who  became  stockholders  in  the  Ex- 
celsior Insurance  Co.  prior  to  its  passage.  But  the  defendant  in 
error  contends  that  it  was  applicable  to  all  who,  like  Hill,  became 
stockholders  after  its  passage.  Waiving  any  consideration  of  this 
question  it  is  certain  that  the  act  of  1879,  under  which  this  action 
was  instituted,  did  not  increase  Hill's  liability.  He  was  liable, 
by  virtue  of  his  original  subscription  and  by  his  notes  to  the  com- 
pany, to  pay  the  whole  amount  of  his  subscription.  The  statute 
of  1879  did  not  enlarge  this  liability,  for  it  authorized  an  execu- 
tion against  a  stockholder,  where  there  was  no  corporate  prop- 
erty to  be  levied  on,  only  "  to  the  extent  of  the  amount  of  the 
unpaid  balance  of  such  stock  by  him  or  her  owned."    While,  under 
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the  original  charter  of  the  company,  he  was  liable  to  a  suit  in 
equity,  under  the  statute  of  1879  ^^  w*s  liable  to  be  proceeded 
against  by  notice  and  motion  in  the  action  in  which  judgment  was 
rendered  against  the  corporation.  In  either  mode  he  had  oppor- 
tunity to  make  defense. 

It  is,  however,  contended  that  under  the  charter  of  the  com- 
pany the  stockholder  was  not  bound  to  pay  any  amount  beyond 
ten  dollars  on  each  share  except  upon  a  call  of  the  directors,  and 
that  the  provision  allowing  an  execution  for  the  unpaid  balance, 
pursuant  to  the  judgment  of  the  court,  was  a  change  of  the  con- 
tract.   The  provision  in  the  company's  charter,  that  "  the  balance 
due  on  each  share  shall  be  subject  to  the  call  of  the  directors," 
did  not  give  the  stockholder  the  right,  as  between  himself  and  the 
company,  or  as  between  him  and  the  company's  creditors,  to  with- 
hold payment  of  the  balance  due  from  him  until  the  necessities 
of  the  company  required  payment  in  full  for  the  shares  subscribed. 
The  company  was   forbidden  to  make  any  policy  or  contract  of 
insurance  "until  the  whole  amount  of  shares  subscribed  shall  be 
actually  paid  in,  or  secured  to  be  paid  on  demand,  by  approved 
notes  or  mortgages  on  real  estate."     Hence  Hill  executed  demand 
notes,  with  surety,  for  the  entire  balance  due  on  his  original  sub- 
scription.    The  authority  of  the  company  to  call  for  the  payment 
of  those  notes,  by  installments,  did  not  give  him  a  right,  as  a  part 
of  his  contract,  to  make  pa>TTient  in  that  particular  mode.     His 
undertaking  was  to  pay  each  and  all  of  his  notes  on  demand,  and 
it  was  entirely  competent  for  the  legislature,  as  a  regulation  of 
the  business  and  affairs  of  the  company,  to  g^ve  its  creditors  a 
new   or   additional   remedy  by   which   this   imdertaking  could  be 
enforced  in  their  behalf  —  such  remedy  not  increasing  the  debtor's 
liability.     As  said  by  this  court  in  Chicago  Life  Ins.  Co.  v.  Needles, 
113  U.   S.  574,  580,  the  condition  is  implied  in  every  grant  of 
corporate  existence  that  "  the  corporation  shall  be  subject  to  such 
reasonable  regulations,  in  respect  to  the  general  conduct  of  its 
affairs,  as  the  legislature  may  from  time  to  time  prescribe,  which 
do  not  materially  interfere  with  or  obstruct  the  substantial  enjoy- 
ment of  the  privileges  the  state  has  granted,  and  serve  only  to 
secure  the  ends  for  which  the  corporation  was  created." 

Upon  the  point  made  by  the  plaintiff  in  error,  that  under  the 
original  charter  of  the  company  Hill  was  liable  only  to  a  suit  in 
equity,  to  which  all  the  stockholders  could  be  made  parties,  and 
in  which  he  could  compel  contribution  from  other  stockholders, 
whereas  under  the  statute  of  1879  he  could  be  proceeded  a^inst 
alone,  it  is  sufficient  to  say  that  if  neither  the  statute  of  1866  nor 
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that  of  1879  had  been  passed,  he  could  have  been  sued  at  law  upon 
the  notes  he  gave  the  company.  The  proceeding  authorized  by 
the  statute  of  1879  is,  in  effect,  a  suit  upon  his  notes  for  the 
amount  due  thereon.  His  liability  to  pay  that  amount  has  no  such 
connection  with  the  liability  of  other  stockholders  as  to  exen^pt 
him  from  a  suit  at  law  to  compel  him  to  pay  the  sum  he  agreed  to 
pay.  Hatch  v.  Dana,  loi  U.  S.  205.  The  statute  restricts  any 
judgment  against  him  to  the  amount  he  originally  assumed  to  pay. 
Consequently,  no  substantial  right  of  his  has  been  violated. 
"  Whatever  belongs  merely  to  the  remedy  may  be  altered  accord- 
ing to  the  will  of  the  state,  provided  the  alteration  does  not  im- 
pair the  obligation  of  the  contract."  Bronson  v.  Kinzie,  i  How. 
311,  316;  Sturges  v.  Crowninshield,  4  Wheat.  122,  200;  Fourth 
National  Bank  v.  Francklyn,  120  U.  S.  747,  755,  and  cases  there 
cited. 

Judgment  affirmed. 


Flash  et  al.  v.  Conn. 

109  United  States  Reports  371   (1883). 

Woods,  J.  The  only  question  arising  upon  the  record  is  whether 
the  declaration  presents  a  cause  which  entitles  the  plaintiffs  to 
recover  in  this  action.  This  was  the  question  considered  by  the 
court  below,  and  upon  what  it  deemed  the  insufficiency  of  that 
declaration  its  judgment  was  based.  The  sufficiency  of  the  pleas 
and  rejoinder  were  not  considered,  for  if  the  declaration  was  bad, 
the  question  whether  the  pleadings  of  the  defendant  were  good 
was  an  immaterial  one.  If  the  pleas  and  rejoinder  of  the  defendant 
had  been  adjudged  good,  that  would  not  have  been  a  final  judgment 
to  which  a  writ  of  error  would  lie,  but  the  plaintiffs  would  have 
had  leave  to  reply  and  surrejoin.  We  are,  therefore,  limited  to 
the  consideration  of  the  sufficiency  of  the  declaration. 

The  liability  which  this  suit  was  brought  to  enforce  arises,  as 
the  plaintiffs  contend,  on  the  tenth  section  of  the  action  mentioned 
in  the  declaration  —  namely,  the  act  of  the  legislature  of  New  York 
passed  February  17,  1848,  entitled  "An  Act  to  authorize  the  forma- 
tion of  corporations  for  manufacturing,  etc.,  purposes."  The  tenth 
section  of  the  act  and  the  eleventh  and  twenty- fourth,  which  also 
have  reference  to  the  liability  of  stockholders  of  the  company, 
•were  as  follows : 

"  Sec.  10.  All  the  stockholders  of  every  company  incorporated 
under  this  act  shall  be  severally  individually  liable  to  the  creditors 
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of  the  company  in  which  they  are  stockholders,  to  an  amount  equal 
to  the  amount  of  stock  held  by  them,  respectively,  for  all  debts 
and  contracts  made  by  such  company,  until  the  whole  amount  of 
capital  stock  fixed  and  limited  by  such  company  shall  have  been 
paid  in,  and  a  certificate  thereof  shall  have  been  made  and  recorded 
as  prescribed  in  the  following  section. 

"  Sec.  II.  The  president  and  a  majority  of  the  trustees,  within 
thirty  days  after  the  payment  of  the  last  installment  of  the  capital 
stock  so  fixed  and  limited  by  the  company,  shall  make  a  certificate 
stating  the  amount  of  the  capital  so  fixed  and  paid  in,  which  cer- 
tificate shall  be  signed  and  sworn  to  by  the  president  and  a  majority 
of  the  trustees;  and  they  shall  within  the  said  thirty  days  record 
the  same  in  the  office  of  the  county  clerk  of  the  county  wherein 
the  business  of  said  company  is  carried  on. 

"  Sec.  24.  No  stockholder  shall  be  personally  liable  for  the  pay- 
ment of  any  debt  contracted  by  any  company  formed  under  this 
act  which  is  not  to  be  paid  within  one  year  from  the  time  the  debt 
is  contracted,  nor  unless  a  suit  for  the  collection  of  such  debt 
shall  be  brought  against  such  company  within  one  year  after  the 
debt  shall  become  due;  and  no  suit  shall  be  brought  against  any 
stockholder  *  *  *  until  an  execution  against  the  company  shall 
have  been  returned  unsatisfied  in  whole  or  in  part." 

Sec.  12  of  the  act  will  also  throw  some  light  on  the  present  con- 
troversy. It  provided  that  within  twenty  days  from  January  i  in 
every  year  every  company  organized  under  the  act  should  make 
a  report,  which  should  be  published,  which  should  state  the  amount 
of  the  capital  of  the  company,  the  proportion  paid  in,  and  its 
existing  debts,  and  which  should  be  signed  by  the  president  and 
a  majority  of  the  trustees  and  verified  by  the  oath  of  the  president 
and  filed  in  the  office  of  the  clerk  of  the  county  where  the  busi- 
ness of  the  company  was  carried  on ;  and  if  any  of  said  companies 
should  fail  to  do  so,  all  the  trustees  of  the  company  so  failing 
should  be  jointly  and  severally  liable  for  its  debts  then  existing. 

The  defendant  contended  on  several  grounds  that  the  declara- 
tion set  out  no  cause  of  action  on  which  the  suit  could  be  main- 
tained against  him.  The  first  ground  was  that  the  liability  of 
the  stockholders  under  section  10  of  the  act  under  which  the  com- 
pany was  organized,  and  which  the  suit  was  brought  to  enforce, 
was  in  the  nature  of  a  penalty,  and  could  not  be  enforced  in  any 
court  sitting  beyond  the  limits  of  the  state  by  which  the  law  was 
passed. 

It  is  well  settled,  and  is  not  denied  by  plaintiffs'  counsel,  that 
the  penal  laws  of  one  state  can  have  no  operation  in  anodier. 
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They  are  strictly  local  and  affect  nothing  more  than  they  can  reach. 
The  Antelope,  10  Wheat.  66;  Scoville  v.  CanHeld,  14  Johns.  338; 
Western  Transp.  Co.  v.  Kilderhouse,  87  N.  Y.  430;  Lemmon  v. 
People,  20  N.  Y.  562 ;  Henry  v.  Sargent,  13  N.  H.  321 ;  Story,  Con- 
flict of  Laws,  §  621,  8th  ed. 

Upon  this  branch  of  the  case  the  question  for  solution  is,  there- 
fore, whether  the  individual  liability  of  stockholders  provided  for 
by  section  10,  above  quoted,  is  in  the  nature  of  a  penalty,  or 
whether  it  is,  as  plaintiffs  contend,  based  on  a  contract  between  the 
stockholders  and  the  creditors  of  the  company. 

We  think  the  liability  imposed  by  section  10  is  a  liability  arising" 
upon  contract.  The  stockholders  of  the  company  are  by  that  sec- 
tion made  severally  and  individually  liable,  within  certain  limits, 
to  the  creditors  of  the  company  for  its  debts  and  contracts.  Every- 
one who  becomes  a  member  of  the  company  by  subscribing  to 
its  stock  assumes  this  liability,  which  continues  until  the  capital 
stock  is  all  paid  up  and  a  certificate  of  that  fact  is  made,  pub- 
lished, and  recorded.  The  fact  that  the  liability  ceases  when  these 
events  take  place  does  not  change  its  nature  and  make  that  a 
penalty  which  would,  without  such  limitation,  be  a  liability  founded 
on  contract. 

Such  has  been  the  construction  given  to  section  10  by  the  Court 
of  Appeals  of  New  York.  In  the  case  of  Wyles  v.  Suydam,  64 
N.  Y.  173,  that  court  had  under  consideration  sections  10  and  12  of 
the  act  under  which  the  Pensacola  Lumber  Co.  was  organized. 
The  complaint  alleged  the  liability  of  the  defendant,  both  as  a 
stockholder  under  section  10  and  as  a  trustee  under  section  12. 
The  complaint  was  demurred  to  on  the  ground  that  two  causes  of 
action  were  improperly  joined.  The  court  sustained  the  demurrer. 
In  giving  the  reasons  for  its  judgment,  it  said : 

"The  cause  of  action  against  the  defendant  as  a  stockholder 
consists  of  the  debt  and  the  liability  created  by  statute  against  stock- 
holders where  the  stock  has  not  been  paid  in  and  a  certificate  of 
that  fact  recorded.  In  effect  the  statute  in  such  a  case  withdraws 
the  protection  of  the  corporation  from  the  stockholders,  and  re- 
gards them  liable  to  the  extent  of  the  amount  of  their  stock  as  co- 
partners. Coming  v.  McCullough,  1  N.  Y.  47.  The  allegations  in 
the  complaint  are  sufficient  to  establish  a  perfect  cause  of  action 
against  the  defendant  as  a  stockholder  primarily  liable  for  the 
debts  to  the  amount  of  his  stock. 

"The  allegations  against  the  defendant  as  trustee  also  consti- 
tute a  distinct  and  perfect  cause  of  action,  but  of  an  entirely 
different  character.     Here  the  liability  is  created  by  statute  and 
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is  in  the  nature  of  a  penalty  imposed  for  neglect  of  duty  in  not 
filing  a  report  showing  the  situation  of  the  company.  The  object 
of  the  action  is  the  same  —  namely,  the  collection  of  a  debt,  but  the 
liability  and  the  grounds  of  it  are  entirely  distinct  and  unlike. 
That  there  are  two  causes  of  action  in  this  complaint  seems  too 
clear  to  require  much  argument.  The  first  cause  of  action  against 
the  defendant  as  a  stockholder  is  an  action  on  contract.  The 
six  years'  Statute  of  Limitations  applies,  i  N.  Y.  supra.  The 
defendant  is  entitled  to  contribution.  But  in  respect  to  the  action 
against  defendant  as  trustee,  this  court  held,  in  Merchants^  Bank 
V.  Bliss,  35  N.  Y.  412,  that  the  three  years'  Statute  of  Limitations 
applied  under  the  following  provisions  of  the  Code:  'An  action 
upon  a  statute  for  a  penalty  or  forfeiture  when  the  action  is  given 
to  the  party  aggrieved.*  " 

This  decision  is  upon  the  precise  point  of  the  controversy  in 
this  case.  It  declares  that  the  liability  such  as  that  which  the 
plaintiffs  in  this  action  seek  to  enforce  is  one  arising  upon  con- 
tract, and  is  not  in  the  nature  of  a  penalty.  This  decision  has  never 
been  modified  or  overruled  by  the  Court  of  Appeals  of  New  York. 

We  think  this  is  a  case  where  the  construction  of  the  state 
court  is  entitled  to  great  if  not  conclusive  weight  with  us.  It  is 
the  settled  construction  of  a  law  of  the  state  upon  which  the  rights 
and  liabilities  of  a  large  number  of  its  citizens  must  depend.  If 
the  liability  of  a  stockholder  under  section  10  arises  upon  contract, 
the  six  years'  limitation  applies  to  it;  if  the  liability  is  in  the  nature 
of  a  penalty,  the  three  years'  limitation  applies.  It  is  clear  that 
confusion  and  uncertainty  would  result  should  the  state  and 
federal  courts  place  different  constructions  on  the  section.  Such 
a  result  ought,  if  possible,  to  be  avoided. 

It  is  true  that  this  decision  was  made  after  the  defendant  had 
become  a  stockholder  in  the  Pensacola  Lumber  Co.,  but  there 
had  been  no  previous  contrary  decision.  As  said  by  this  court  in 
Burgess  v.  Selignum,  icy;  U.  S.  20,  "  Even  in  such  cases,  for  the 
sake  of  harmony  and  to  avoid  confusion,  the  federal  courts  will 
lean  toward  an  agreement  of  views  with  the  state  courts  if  tfie 
question  seems  to  them  balanced  with  doubt." 

If  this  were  a  case  arising  in  the  State  of  New  York,  we 
should,  therefore,  follow  the  construction  put  upon  the  statute  by 
the  courts  of  that  state.  The  circumstance  that  the  case  comes 
here  from  the  State  of  Florida  should  not  leave  the  statute  open 
to  a  different  construction.  It  would.be  an  anomaly  for  this  court 
to  put  one  interpretation  on  the  statute  in  a  case  arising  in  New 
York  and  a  different  interpretation  in  a  case  arising  in  Florida. 
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Our  CQQclusion,  therefore,  is  that  this  action  was  not  brought  to 
enforce  a  liability  in  the  nature  of  a  penalty. 

The  right  of  the  plaintiffs  to  sue  upon  this  liability  in  any  court 
having  jurisdiction  of  the  subject-matter  and  the  parties  is,  there- 
fore, clear.    Dcnnick  v.  Railroad  Co,,  103  U.  S.  11. 

The  next  contention  of  the  defendant  is  that  the  recovery  of  a 
judgment  against  the  company  in  the  State  of  New  York  on  the 
debt  due  the  plaintiffs,  and  the  issue  of  an  execution  thereon,  re- 
turned unsatisfied,  is  a  necessary  condition  to  the  liability  of  the 
defendant;  and  as  the  declaration  only  avers  the  recovery  of  a 
judgment  in  the  State  of  Florida  it  is  insufficient. 

It  appears  from  the  declaration  that  before  the  year  allowed  by 
sec.  24  of  the  statute,  for  bringing  suits  against  the  company  on 
the  debts  due  the  plaintiffs,  had  expired  the  company  had  been 
adjudicated  a  bankrupt  by  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York;  that  all  its  property  had 
been  sold,  and  the  proceeds  thereof  were  insufficient  to  pay  the 
costs  and  expenses  of  the  bankruptcy  proceedings. 

Although  it  has  been  held  by  the  Court  of  Appeals,  in  the  case 
of  the  Rocky  Mountain  Bank  v.  Bliss,  89  N.  Y.  338,  that  a  judg- 
ment in  a  court  of  the  State  of  New  Yoric  was  necessary  to  fix  the 
liability  of  a  stockholder  under  sec.  10  of  the  act  under  considera- 
tion, yet  the  same  court,  in  the  case  of  Shillington  v.  Howland,  53 
N.  Y.  371,  held  that  in  an  action  brought  to  charge  a  defendant 
as  stockholder  in  a  company  organized  under  the  same  law,  an 
adjudication  in  bankruptcy  of  the  company  excused  a  compliance 
with  the  condition  which  required  a  suit  to  be  brought  against  the 
company  within  a  year  after  the  maturity  of  the  debt,  and  a  judg- 
ment to  be  recovered  and  an  execution  to  be  issued  thereon  and 
returned  unsatisfied.  We  see  no  reason  why  we  should  not  follow 
this  decision,  and  it  is  conclusive  of  the  question  under  consider- 
ation. 

The  object  of  sec.  24  was  to  compel  the  creditor  to  exhaust  the 
assets  of  the  company  before  seeking  to  enforce  the  liability  of  the 
stockholder.  When  the  declaration  shows  that  this  was  done,  and 
that  a  literal  performance  of  the  condition  would  have  been  vain 
and  fruitless,  the  performance  of  the  condition  may  well  be  held 
to  have  been  excused. 

Lastly,  it  is  objected  that  the  declaration  sets  out  a  case  whicH 
should  have  been  prosecuted  in  equity,  and  not  at  law.  There  is 
no  ground  for  this  objection  to  rest  on.  In  the  cases  of  Pollard  v. 
Bailey,  20  Wall.  520;  Terry  v.  Tubman,  92  U.  S.  156,  to  which  we 
are  referred  in  its  support,  the  liability  of  the  stockholders  was  in 
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proportion  to  the  stock  held  by  them.  Each  stockholder  was,  there- 
fore, only  liable  for  his  proportion  of  his  debts.  This  proportion 
could  only  be  ascertained  upon  an  account  of  the  debts  and  stock, 
and  a  pro  rata  distribution  of  the  indebtedness  among  the  severaF 
stockholders.  This,  the  court  held,  could  only  be  done  by  a  suit 
in  equity. 

But  in  this  case  the  statute  makes  every  stockholder  individually 
liable  for  the  debts  of  the  company  for  an  amount  equal  to  the 
amount  of  his  stock.  This  liability  is  fixed,  and  does  not  depend 
on  the  liability  of  other  stockholders.  There  is  no  necessity  for 
bringing  in  other  stockholders  or  creditors.  Any  creditor  who  has 
recovered  judgment  against  the  company  and  sued  out  an  execution 
thereon,  which  has  been  returned  unsatisfied,  may  sue  any  stock- 
holder, and  no  other  creditor  can.  Such  actions  are  maintained 
without  objection  in  the  courts  of  New  York,  under  sec.  lo  of  the 
statute  relied  on  in  this  case.  Shillington  v.  HowUmd,  53  N.  Y. 
371 ;  Weeks  v.  Suydam,  64  N.  Y.  173 ;  Handy  v.  Draper,  89  N.  Y. 
334 ;  Rocky  Mountain  Nat.  Bank  v.  Bliss,  id.  338. 

We.  have  considered  all  the  objections  made  to  the  declaration. 
In  our  opinion  none  of  them  is  well  founded. 

Our  conclusion  is,  therefore,  that  the  declaration  was  sufficient, 
and  it  follows  that  the  judgment  of  the  Circuit  Court  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 


S.  Skiddy  Cochran  et  aL,  Respondents,  v,  William  A.  Wiech- 
ers, Impleaded,  etc.,  Appellant. 

119  New  York  Reports  399  (1890). 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  First  Judicial  Department,  made  July  9,  1889,  which 
reversed  an  order  of  Special  Term,  denying  a  motion  to  revive  an 
action  against  the  executors  of  the  defendant  William  A.  Wiechers, 
and  granted  the  motion. 

The  nature  of  the  action  and  the  material  facts  are  stated  in  the 
opinion. 

.  O'Brien,  J.  The  plaintiffs  are  judgment  creditors  of  the 
American  Opera  Co.,  Limited,  a  domestic  corporation  formed  under 
c.  611  of  the  Laws  of  1875,  for  the  incorporation  of  business 
corporations  with  limited' liability.  The  capital  stock  of  the  com- 
pany was  fixed  at  $500,000,  only  $148,000  of  which  was  ever  paid 
in,  and  no  certificate  that  the  capital  stock  had  been  paid  in  has 
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ever  been  made  or  recorded  as  prescribed  by  the  statute  under 
which  the  company  was  incorporated. 

The  plaintiffs'  action  is  in  the  nature  of  a  creditor's  suit  to  settle 
the  affairs  of  the  American  Opera  Co.,  Limited,  and  distribute  its 
assets,  as  well  as  the  proceeds  of  the  stockholders'  individual 
liability  among  the  company's  creditors.  Pfohl  v.  Simpson,  74 
N.  Y.  137.  The  complaint  alleges  the  incorporation  of  the  com- 
pany, the  amount  of  its  capital  stock,  the  amount  paid  in  as  above 
stated,  and  the  fact  that  no  certificate  of  the  company  had  been 
made  or  filed  as  required  by  the  statute. 

Numerous  persons  have  been  joined  as  defendants  with  the 
Opera  Co.,  as  to  whom  it  is  alleged  that  they  are  either  creditors 
or  stockholders  of  the  company,  and  among  these  William  A. 
Wiechers  was  named  as  a  defendant,  as  to  whom  it  was  claimed 
that  he  was  a  stockholder  holding  twenty-five  shares  of  the  stock 
of  the  company.  It  is  also  alleged  in  the  complaint  that  several 
of  the  parties  defendant,  who  were  stockholders,  were  indebted  to 
the  company  for  their  stock.  This  allegation  is  general,  and  the 
particular  persons  claimed  to  be  so  indebted  are  not  named. 
Wiechers  was  served  with  the  complaint  and  appeared  and 
answered.  On  or  about  December  14,  1888,  he  died,  leaving  a  last 
will  and  testament  wherein  he  appointed  executors.  The  will  has 
been  admitted  to  probate  by  the  surrogate  of  New  York  county, 
and  letters  testamentary  issued  to  the  executors,  who  have  quali- 
fied and  taken  upon  themselves  the  execution  of  the  trust. 

After  the  death  of  Wiechers  the  plaintiffs  applied  to  the  Special 
Term  to  revive  and  continue  the  action  against  the  executors,  and 
the  Special  Term  denied  the  motion,  upon  the  ground  that  the  cause 
of  action  stated  in  the  complaint  against  the  deceased  was  of  a  penal 
character  and  did  not  survive.  Upon  appeal  to  the  General  Term 
from  this  order  it  was  reversed  and  the  court  directed  that  the 
action  be  revived  and  continued  against  the  executors  of  Wiechers, 
and  that  the  plaintiffs  have  leave  to  serve  a  supplemental  summons 
and  complaint  on  the  executors.  From  the  order  of  reversal  the 
executors  have  appealed  to  this  court. 

The  cause  of  action  stated  in  the  complaint  against  the  stock- 
holders is  twofold.  First,  it  is  alleged  that  many  of  them  are  in- 
debted to  the  company  for  their  capital  stock,  and  second,  that  as 
the  capital  stock  was  never  fully  paid  in  and  no  certificate  thereof 
ever  made  or  filed,  the  defendants  who  were  stockholders  are  liable 
for  its  debts  to  the  extent  of  their  stock.  The  question  is  whether 
a  liability  of  this  character  on  the  part  of  a  stockholder  to  the 
creditors  of  a  corporation  survives. 
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If  the  liability  is  penal  in  its  nature  it  is  conceded  that  it  does 
not  survive,  while  if  the  liability  is  in  the  nature  of  a  contract 
obligation  it  is  conceded  that  it  does. 

The  provision  of  the  statute  of  1875  upon  which  this  action  is 
based,  so  far  as  the  stockholders  are  concerned,  is  as  follows: 
"  In  limited  liability  companies  all  the  stockholders  shall  be  sever- 
ally and  individually  liable  to  the  creditors  of  the  company  in  which 
they  are  stockholders  to  an  amount  equal  to  the  amount  of  stock 
held  by  them  respectively,  for  all  debts  and  contracts  made  by  such 
company,  until  the  whole  amount  of  capital  stock  fixed  and  limited 
by  such  company  has  been  paid  in,  and  a  certificate  thereof  has  been 
made  and  recorded  as  hereinafter  prescribed." 

We  think  the  liability  created  by  this  statute  survived  the  death 
of  the  stockholder  and  continues  against  the  executors. 

It  is  not  like  the  liability  of  a  trustee  for  neglecting  to  make  a 
report,  or  for  declaring  dividends  out  of  capital  stock,  or  acts  of  a 
kindred  character.  These  are  breaches  of  duty  on  the  part  of  the 
managing  agents  of  the  corporation  for  which  the  statute  has  made 
them  liable,  and  this  liability  cannot  be  said  to  rest  upon  or  grow 
out  of  a  contract.  The  liability  of  a  stockholder  in  the  present 
case  is  different.  Upon  becoming  the  owner  of  the  stock  he  volun- 
tarily assumes  the  obligations  imposed  by  the  statute,  and  the 
creditors  of  the  corporation  who  trust  it  may  be  said  to  do  so  upon 
the  faith  of  the  statute  which  is  part  of  the  contract.  The  statu- 
tory obligation  is  inherent  in  and  forms  a  part  of  every  contract 
that  the  corporation  makes  with  creditors  prior  to  the  time  that  the 
certificate  required  by  the  statute  is  filed. 

In  Lowry  v.  Intnan,  46  N.  Y.  119,  Allen,  J.,  stated  the  principle 
(125,  126)  as  follows:  "A  personal  liability  of  stockholders  for 
the  debts  of  a  corporation,  in  virtue  of  the  charter,  is  not  in  the 
nature  of  a  penalty  or  forfeiture,  and  does  not  exist  solely  as  a 
liability  imposed  by  statute.  It  is  not  enforced  simply  as  a  statu- 
tory obligation,  but  is  regarded  as  voluntarily  assumed  by  the  act 
of  becoming  a  stockholder.  By  such  acts  he  assents  to  be  bound, 
or  that  his  property  shall  be  charged  with  debts  of  the  corporation, 
to  the  extent  and  in  the  manner  prescribed  by  the  act  of  incorpo- 
ration." 

In  IViles  v.  Suydam,  64  N.  Y.  173,  it  was  sought  to  hold  the 
defendant,  as  a  stockholder  in  a  manufacturing  company,  on  his 
liability  under  sec.  10  of  the  act  of  1848,  c.  40,  a  section  which, 
in  substance,  is  almost  identical  with  the  one  now  under  consider- 
ation, and  also,  as  a  trustee,  on  his  liability  for  all  the  debts,  be- 
cause of  a  failure  to  file  a  report.     A  demurrer  on  the  ground  of 
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the  improper  joinder  of  causes  of  action  was  sustained.  The  court, 
distinguishing  between  the  two  kinds  of  liability,  said  (Church,  Ch. 
J.)  :  "  The  cause  of  action  against  the  defendant  as  a  stockholder 
consists  of  the  debt  and  the  liability  created  by  statute  against  stock- 
holders when  the  stock  has  not  been  paid  in  and  a  certificate  of  that 
fact  recorded.  *  *  *  The  first  cause  of  action  against  the  de- 
fendant as  a  stockholder  is  an  action  on  contract.  The  six  years' 
Statute  of  Limitations  applies.  The  defendant  is  entitled  to  con- 
tribution." 

The  liability  of  Wiechers,  therefore,  being  in  the  nature  of  a  con- 
tract obligation,  survived  his  death,  and  the  action  can  be  continued 
against  his  personal  representatives. 

In  Bailey  v.  Hollister,  26  N.  Y.  112,  the  court  expressly  recog- 
nized this  principle.  Gould,  J.,  said :  "  It  will  be  conceded  that 
when  a  stockholder  in  any  corporation  dies,  his  estate  succeeds 
him  in  the  title  to,  and  the  rights  in,  the  stock  he  held.  Of  neces- 
sity, it  must  take  that  title  and  those  rights  subject  to  any  liability 
then  existing  upon  them ;  and  so  long  as  the  estate  is,  by  operation 
of  law,  the  holder  of  such  stock,  it  must  become  responsible  for 
any  obligations  accruing  during  that  time  which  the  law  may  im- 
pose upon  any  holder  of  the  stock  as  such.  Such  liability  proceeds 
not  from  any  new  contract  made  by  or  on  behalf  of  the  estate,  but 
is  inherent  in  the  property  itself.  *  *  *  C>r,  calling  it  a  con- 
tract liability,  it  arises  out  of  a  contract  made  by  the  stockholder, 
and  binding  his  personal  representatives  as  it  bound  him,  as  long 
as  the  relation  of  stockholder  existed." 

The  liability  of  the  estate  of  .the  deceased  stockholder  under  the 
statute  is  so  well  established,  upon  principle  and  authority,  that 
further  discussion  is  unnecessary.  Chase  v.  Lord,  yy  N.  Y.  i ; 
Flash  V.  Conn,  109  U.  S.  371 ;  Richmond  v.  Irons,  121  id.  27. 

The  order  of  the  Special  Tern  denying  the  motion  to  revive  and 
continue  the  action  against  the  executors  was  properly  reversed  by 
the  General  Term,  and  its  order  of  reversal  should  be  affirmed, 
with  costs. 

All  concur. 

Order  affirmed. 


Rider  v.  Fritchey,  Administrator. 

49  Ohio  State  Reports  285  (1892). 

Spear,  C.  J.     *     *     *     2.  A  more  serious  question  arises  with 
respect  to   the  second   point.     Can  the  stockholders  of  an  Ohio 
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corporation  be  held  for  obligations  of  the  corporation  growing  out 
of  torts?  It  follows  from  what  has  already  been  stated  that  we 
must  assume  that  this  street  railroad  company  was  organized  under 
a  law  which  imposed  upon  stockholders  just  such  liability  as  the 
constitutional  provision  requires.  We  look,  therefore,  to  the  Con- 
stitution as  our  guide.  The  provision,  sec.  3  of  art.  13,  is :  "  Dues 
from  corporations  shall  be  secured,  by  such  individual  liabihty  of 
the  stockholders  and  other  means,  as  may  be  prescribed  by  law; 
but  in  all  cases  each  stockholder  shall  be  liable,  over  and  above  the 
stock  by  him  or  her  owned,  and  any  amount  unpaid  thereon,  to  a 
further  sum,  at  least  equal  in  amount  to  such  stock."  The  ques- 
tion turns  upon  the  import  of  the  word  '*  dues." 

It  has  been  contended  that  provisions  creating  individual  liability 
on  the  part  of  the  stockholders  are  in  derogation  of  the  common 
law,  and  are,  therefore,  to  be  construed  strictly.  Authorities  in 
support  of  this  rule  are  not  wanting,  and,  in  so  far  as  such  liability 
is  attached  by  way  of  penalty  for  the  omission  of  some  act  required 
by  the  statute,  as  in  some  of  the  states,  it  is  probable  that  the  weight 
of  authority  favors  the  proposition.  But  all  concede  that  this  is  a 
remedial  provision,  and  to  hold  that  there  must  be  applied  to  it  the 
same  test  as  if  it  were  a  penal  law  is  to  hold  that  all  remedial  laws 
must  be  so  construed,  for  every  remedial  law  must  of  necessity  be 
in  derogation  of  the  common  law.  Where  the  provision  is  simply 
remedial,  though  it  does  impose  an  obligation  which  did  not  attach 
at  common  law,  we  see  no  reason  to  insist  upon  what  is  called  a 
strict  construction,  but  believe  that  the  ordinary  rule  which  requires 
the  court  to  inquire  simply  as  to  the  intent  of  the  lawmakers,  read- 
ing the  provisions  as  they  were  intended  to  be  read,  will  best  attain 
the  ends  of  justice.  This  leads  us  to  look  to  the  intent  of  the  sec- 
tion quoted.  Speaking  in  general  terms,  it  must  be  manifest  that 
the  intent  was  to  provide  that  those  who  derive  advantage  from 
the  authority  of  the  state,  given  by  our  incorporation  laws,  shall  at 
the  same  time  assume  responsibility  for  the  acts  of  the  artificial 
creature  which  they  have  called  into  legal  being,  affecting  the  rights 
of  others.  Having  in  mind  this  general  intent,  and  the  provision 
being  remedial,  it  should,  we  think,  be  construed  with  a  view  to 
remove  the  evil  and  extend  the  benefit  proposed. 

It  is  conceded  that  if  a  cause  of  action  for  a  tort  can  be  treated 
as  a  "  debt,*'  the  liability  of  the  stockholders  for  it  would  follow. 

The  affirmative  of  this  is  asserted,  and  the  following  authorities 
are  cited  in  its  support:  Carver  v.  Manufacturing  Co.,  2  Stor}', 
432;  Milldam  Foundry  v.  Hovey,  21  Pick.  417;  Gray  v.  Bennett, 
3  Met.  522;  Smith  v.  Omans,  17  Wis.  395,  and  White  v.  Hunt, 
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6  N.  J.  L.  418.  To  the  contrary  of  this,  counsel  for  plaintiff  in 
error  cite:  Bohn  v.  Brown,  33  Mich.  257;  Cable  v.  McCune,  26 
Mo.  371 ;  Doolittle  v.  Marsh,  1 1  Neb.  248 ;  Heacock  v.  Sherman, 
14  Wend.  59;  Archer  v.  Rose,  3  Brewster,  264;  Child  v.  Iron 
Works,  137  Mass.  516;  Cook's  Stock  and  Stockholders,  §  220; 
Morawetz,  §§  608,  613 ;  Nanson  v.  Jacobs,  6  S.  W.  Rep.  246  (Mo.)  ; 
Evans  v.  Lewis,  30  Ohio  St.  14;  Crouch  v.  Gridley,  6  Hill,  250, -J 
Kellogg  v.  Schayler,  2  Denio,  73,  and  Zimmer  v.  Schleehauf,  115 
Mass.  52.  A  review  of  these  authorities  would  be  important  if  a 
holding  upon  the  proposition  were  necessary  to  a  decision  of  the 
-case  before  us.    We  think  it  is  not. 

It  would  seem  to  be  the  undoubted  duty  of  the  court  to  give  the 
word  "  dues,"  as  found  in  the  section  quoted,  such  construction  as 
will  secure  the  apparent  object  of  the  constitution-makers  in  its 
adoption.  Constitutions  are  necessarily  couched  in  terse  language, 
and  we  look  there  for  the  use  of  words  in  a  broad,  comprehensive 
sense.  This  term  "  dues  "  is  of  extended  import.  Among  other 
'definitions  Latham  gives  the  singular :  owed ;  capable  of  being  justly 
demanded:  that  which  may  be  justly  claimed.  Worcester:  that 
which  anyone  has  a  right  to  demand.  Webster:  that  ought  to  be 
paid  or  done  to  or  for  another;  justly  claimed  as  a  right  or  prop- 
erty ;  fulfilling  obligation ;  that  which  belongs  or  may  be  claimed  as 
a  right;  whatever  custom,  law,  or  morality  requires  to  be  done; 
rig^t,  just  title,  or  claim.  Bouvier  defines  it  as  what  ought  to  be 
paid ;  what  may  be  demanded.  It  seems  natural  to  say  that  where 
one  is  injured  by  the  negligence  of  another,  reparation  is  due.  This 
implies  a  legal  demand  for  reparation,  and  in  Heacock  v.  Sherman, 
supra,  Nelson  J.,  admits  that  the  word  "  demand,"  found  in  the 
New  York  statute,  if  it  stood  alone,  would  be  broad  enough  to  in- 
clude a  cause  of  action  for  a  tort. 

It  is  difficult  to  see  any  reason  why  the  framers  of  the  Consti- 
tution should  intend  to  afford  one  who  gives  credit  for  goods  or 
money  to  a  corporation  a  right  to  demand  compensation  of  the 
stockholders  in  case  of  insolvency,  and  deny  a  like  right  to  one 
who  intrusts  it  with  the  care  of  his  person,  as  in  the  case  of  a 
passenger,  or  to  one,  even  a  stranger,  who,  without  fault  on  his 
part,  is  injured  by  the  negligence  of  the  corporation's  agents.  It 
may  well  be  asked,  are  the  rights  of  things  more  sacred  than  the 
rights  of  persons?  Is  there  any  rule  of  public  policy  which  would 
justify  the  protection  of  rights  arising  ex  contractu  which  would 
not  equally  call  for  protection  of  rights  arising  ex  delicto,  or  any 
claim  for  unliquidated  damages?  Suppose,  as  is  suggested  by 
iStory,  J.,  in  illustrating  his  propositions  in  Carver  v.  Manufacturing 
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Co.,  supra,  a  contract  by  a  corporation  to  manufacture  goods  of  a 
particular  quality  or  character,  or  to  employ  workmen,  to  be  whcJly 
broken,  so  that  the  right  of  the  injured  party  would  be  not  to 
money,  but  to  unliquidated  damages;  if  these  would  be  without 
the  purview  of  the  statute,  it  would  have  a  very  narrow  and  in- 
adequate range.  Or,  suppose  a  manufacturing  corporation  to  ob- 
struct its  neighbor's  mill  privilege,  or  stop  his  works  by  back  flow- 
age,  we  see  at  once  that  an  insolvent  corporation  might  do  irrep- 
arable mischief  without  any  just  redress.  Or,  suppose  an 
insolvent  corporation  should  unlawfully  convert  one  thousand  bales 
of  cotton,  belonging  to  a  third  person,  the  mischief  could  be 
redressed  only  by  an  action  of  trover  for  unliquidated  damages, 
and  if  the  individual  operators  were  not  liable,  after  an  unsatisfied 
judgment,  the  statute  would  be  little  more  than  a  delusion.  A 
narrow  construction  would  exclude  recovery  in  all  these  cases; 
a  broad,  liberal  construction,  such  as  should  be  given  to  a  remedial 
provision,  would  afford  relief,  and  thus  attain  the  object  which, 
it  would  seem,  was  in  the  contemplation  of  the  lawmakers. 

As  conclusion,  we  are  of  the  opinion  that  the  word  "  dues  " 
should  receive  a  beneficial  construction,  one  which  will  include 
within  its  scope  as  well  a  demand  for  unliquidated  damages  for 
a  tort  as  a  claim  for  a  debt  arising  upon  contract. 

The  plaintiff  in  error  was  the  owner  of  stock  in  this  insolvent 
corporation  while  the  action  was  pending  against  it.  Being  a  claim 
for  which  liability  attached  to  the  stockholders,  as  we  have  found, 
it  rested  upon  him  to  an  amount  equal  to  his  stock.  Before  the 
judgment  was  rendered  he  assigned  his  stock  to  one  who,  at  the 
beginning  of  the  present  suit,  and  at  the  time  of  trial,  was  insolvent. 
He  could  not  thus  shift  the  responsibility. 

The  question  involved  in  this  case,  as  to  the  meaning  of  term 
"  dues,"  was  not  before  the  court  in  either  Evans  v.  Lewis,  y> 
Ohio  St.  14,  or  Brown  v.  Hitchcock,  36  Ohio  St.  667,  and  we  do 
not  understand  our  conclusion  to  be  inconsistent  with  the  decision 
in  either  of  those  cases. 

In  the  Court  of  Common  Pleas  a  counsel  fee  was  taxed  for 
plaintiff  below,  and  the  same  was  included  in  the  judgment  as  part 
of  the  costs.  This  was  manifest  error,  but  inasmuch  as  defendant 
in  error  has,  since  the  argument,  remitted  the  amount  no  further 
notice  need  be  given  it. 

Other  grounds  of  error  are  alleged.  An  inspection  of  the  records 
fails  to  satisfy  us  that  either  is  well  taken. 

Judgment  affirmed. 
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Wing  &  Evans  v,  John  W.  Slater. 

19  Rhode  Island  Reports  597   (1896). 

Debt  on  a  judgment  brought  to  enforce  the  alleged  liability  of 
a  stockholder  in  the  American  Wood  Paper  Co.  for  a  debt  of  the 
company  under  the  provisions  of  Pub.  Stat.  R.  I.  c.  155,  §  22. 
Certified  from  the  Common  Pleas  Division,  jury  trial  not  having 
been  claimed.    The  case  was  heard  on  demurrers  to  special  pleas. 

It  appears  from  the  pleadings  that  the  original  contract  under 
which  the  indebtedness  of  the  American  Wood  Paper  Co.  arose 
was  substantially  as  follows:  The  American  Wood  Paper  Co.  on 
the  5th  day  of  November,  1891,  made  a  contract  with  the  plaintiffs 
for  the  purchase  from  the  plaintiffs  of  a  large  quantity  of  alkali 
for  shipment  from  Philadelphia  to  Liverpool,  at  about  one  hun- 
dred and  thirty  tons  per  month,  from  January  to  December,  1892, 
both  inclusive,  at  the  price  of  1.42}^  cents  per  pound,  etc.,  sixty 
days'  credit  to  be  given  after  each  delivery  of  alkali. 

TiLUNGHAST,  J.  This  is  an  action  brought  by  the  plaintiffs, 
who  are  judgment  creditors  of  the  American  Wood  Paper  Co.,  to 
enforce  an  alleged  liability  of  the  defendant  as  a  stockholder  in 
said  company,  under  Pub.  Stat.  R.  I.  c.  155,  §§  11,  12,  which  pro- 
vide as  follows: 

"Sec.  II.  Every  manufacturing  company  included  within  the 
provisions  of  this  chapter  shall  file  in  the  office  of  the  town  clerk 
of  the  town  where  the  manufactory  is  established  annually  on  or 
before  the  fifteenth  day  of  February  a  certificate  signed  by  a 
majority  of  the  directors,  truly  stating  the  amount  of  its  capital 
stock  actually  paid  in,  the  value  as  last  assessed  for  a  town  tax  of 
its  real  estate,  the  value  of  its  personal  assets,  and  the  amount  of 
its  debts  or  liabilities  on  the  thirty-first  day  of  December  of  the 
next  year  preceding. 

"  Sec.  12.  If  any  of  such  companies  shall  fail  so  to  do,  all  the 
stockholders  of  such  company  shall  be  jointly  and  severally  liable 
for  all  the  debts  of  the  company  then  existing  and  for  all  that  shall 
be  contracted  before  such  notice  shall  be  given,  except  as  herein- 
after provided,  unless  such  company  shall  have  become  insolvent 
and  assigned  its  property  in  trust  for  the  benefit  of  its  creditors, 
in  which  case  the  obligation  to  give  such  notice  by  the  filing  of 
such  certificate  shall  cease." 

The  pleadings  in  the  case  raise  three  principal  questions  — 
namely:  (i)  Does  the  act  apply  to  corporations  which  have  not, 
and  never  had,  any  manufactory  in  this  state?  (2)  Did  the  debt 
of  the  American  Wood  Paper  Co.  to  the  plaintiffs  arise,  as  they 
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contend,  November  5,  1891,  or,  as  the  defendant  contends,  toward 
the  end  of  1892?  And  (3)  does  this  action  at  law  lie? — it  appear- 
ing that  John  D.  Wing,  one  of  the  plaintiff  copartners,  is  the  real 
owner  of  certain  stock  in  the  American  Wood  Paper  Co.  standing 
in  the  name  of  William  W.  Brown,  and  that  he  is  a  naked  trustee 
of  John  D.  Wing  as  to  this  stock.  As,  in  our  view  of  the  matter, 
the  answer  to  the  second  question  thus  raised  will  dispose  of  the 
whole  case,  we  will  consider  that  only. 

Whether  the  statute  upon  which  the  action  is  based  is  a  penal 
statute,  strictly  so  called,  it  is  not  necessary  to  decide,  although 
there  is  good  authority  for  holding  that  it  is.  Sayles  v.  Brawn, 
40  Fed.  Rep.  8.  But  that  said  statute  is  of  a  penal  character,  so 
far  at  least  as  the  defendant  is  concerned,  and  also  that  it  is  in 
derogation  of  the  common  law,  and  hence  to  be  construed  strictly, 
there  can  be  no  doubt.  The  liability  of  a  stockholder  thereunder  is 
not  a  contractual,  but  a  purely  statutory  liability.  Sayles  v.  BcUes, 
15  R.  I.  342;  Sayles  v.  Brown,  supra.  In  considering  a  claim  not 
unlike  the  one  before  us,  Shaw,  Ch.  J.,  in  Gray  v.  Coffin,  9  Cush. 
192,  199,  said:  "To  create  any  individual  liability  of  members  for 
the  debt  of  a  corporation,  a  body  politic,  created  by  law,  and  re- 
garded as  a  legal  being,  distinct  from  that  of  the  members  com- 
posing it,  and  capable  of  contracting  and  being  contracted  with  as  a 
person,  is  a  wide  departure  from  the  established  rules  of  law,  founded 
in  considerations  of  public  policy,  and  depending  solely  upon  pro- 
visions of  positive  law.  It  is,  therefore,  to  be  construed  strictly, 
and  not  extended  beyond  the  limits  to  which  it  is  plainly  carried  by 
such  provisions  of  statute."  This  language  is  quoted  and  approved 
hy  the  court  in  Dane  v.  Dane  Mfg.  Co.,  14  Gray,  488.  Both  of 
said  cases  involved  the  liability  of  stockholders  as  such,  and  not 
the  liability  of  officers.  To  the  same  effect  are  Coffin  v.  Rich,  45 
Me.  507 ;  Libby  v.  Tobey,  82  Me.  397 ;  Moyer  v.  Penfisylvania  Slate 
Co.,  71  Pa.  St.  293 ;  Mean's  Appeal,  85  Pa.  St.  75 ;  Chase  v.  Lord, 
jj  N.  Y.  I,  and  cases  cited.  See  also  Leighton  v.  Campbell,  17 
R.  I.  SI. 

The  question  that  arises,  then,  is  whether,  under  the  facts  set 
out  in  the  defendant's  special  pleas,  which  are  demurred  to  by  the 
plaintiffs,  the  defendant  is  liable  under  the  provisions  of  said  statute. 
We  think  this  question  must  be  answered  in  the  negative.  Said 
pleas  show  (i)  that  the  American  Wood  Paper  Co.  has  not,  and 
never  has  had,  any  manufactory  established  in  this  state;  that  it 
has  since  its  incorporation  always  had  an  office  in  the  city  of 
Providence,  in  this  state,  and  that  on  the  13th  day  of  February, 
1892,  it  filed  in  the  office  of  the  city  clerk  of  said  Providence  a 
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certificate  signed  by  a  majority  of  its  directors,  truly  stating  the 
amount  of  its  capital  stock  actually  paid  in,  the  value  as  last 
assessed  for  a  town  tax  of  its  real  estate,  the  value  of  its  personal 
assets,  and  the  amount  of  its  debts  or  liabilities  on  the  31st  day  of 
December,  1891 ;  (2)  that  the  indebtedness  of  said  American  Wood 
Paper  Co.,  whereon  the  judgment  was  rendered  on  which  this 
action  is  based,  was  incurred  on  the  5th  day  of  November,  1891, 
as  set  forth  in  the  plaintiffs'  declaration,  and  was  not  incurred  until 
October,  1892;  that  the  first  delivery  was  made  by  the  plaintiffs 
under  the  contract  set  forth  in  the  declaration,  in  October,  1892, 
and  that  no  breach  of  said  contract  was  made  by  said  paper  com- 
pany until  after  November,  1892. 

Pub.  Laws  R.  I.  c.  1038,  was  enacted  February  12,  1892,  and 
went  into  effect  immediately.  It  provides  as  follows:  "Any 
manufacturing  corporation  included  within  the  provisions  of  c. 
155  of  the  Public  Statutes  which  has  no  manufactory  established  in 
any  town  in  this  state,  may  file  the  certificates  required  by  sec.  11 
of  said  chapter  with  the  town  clerk  of  the  town  in  this  state  where 
the  office  of  the  corporation  is  located." 

It  thus  appears  that,  even  assuming  that  said  c.  155  applies  to 
corporations  which  have  not,  and  never  have  had,  any  manu- 
factory in  this  state,  as  contended  by  plaintiffs'  counsel  (see 
Allen  V.  Arnold,  18  R.  I.  809),  yet  the  defendant  is  not  liable, 
as  set  forth  in  the  plaintiffs'  declaration,  unless  the  making  of 
the  contract  set  out  therein  had  the  effect  to  create  a  debt  against 
said  corporation  at  the  time  of  the  making  of  said  contract,  or,  at 
any  rate,  before  the  filing  of  the  certificate  aforesaid,  which  we 
do  not  think  it  did.  The  language  of  the  statute,  in  case  of  the 
failure  to  file  the  certificate  required  thereby,  is  that  "  all  the 
stockholders  *  *  *  shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  then  existing,  and  for  all  that  shall  be 
contracted  before  such  notice  shall  be  given."  etc.  "  The  time 
of  the  existence  of  the  debt  is  therefore  a  material  inquiry." 
Congdon  v.  Winsor,  17  R.  I.  236.  We  think  it  is  clear  that  there 
was  no  debt  existing  at  the  time  of  the  making  of  said  contract; 
nor  was  any  debt  contracted  by  the  making  thereof,  prior  to  the 
delivery  of  the  merchandise  contracted  for.  A  debt  is  a  liquidated 
■demand,  or  a  sum  of  money  due  by  certain  and  express  agree- 
ment. 3  Bl.  Com.  154;  McEl fresh  v.  Kirkendall,  36  Iowa,  224. 
Or  a  debt  may  be  defined  to  be  a  fixed  and  certain  obligation  to 
pay  money  or  some  other  valuable  thine:  in  the  present  or  in  the 
iuture.  City  of  Erie's  Appeal,  91  Pa.  St.  398,  402.  In  People  v. 
Arguello,  37  Cal.  525,  the  court  say:     "Whether  a  claim  or  de- 
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mand  is  a  debt  or  not,  is  in  no  respect  determined  by  a  reference 
to  the  time  of  payment.     A  sum  of  money  which  is  certainly  and 
at  all  events  payable  is  a  debt,  without  regard  to  the  fact  whether 
it  be  payable  now  or  at  some  future  time.     A  sum  of  money  pay- 
able upon  a  contingency,  however,  is  not  a  debt,  or  does  rtot  be- 
come a  debt  until  the  contingency  has  happened.     *     *     *      So  of 
a   covenant  to   pay  rent   quarterly.     It   creates   no  debt  until   it 
becomes  due,  for  before  that  time  the  lessee  may  quit  with  the 
consent  of  the  lessor,  or  he  may  assign  his  term  with  his  consent, 
or  he  may  be  evicted  by  a  title  paramount  to  that  of  the  lessor,  in 
either  of  which  cases  he  will  be  discharged  from  his  covenant." 
Wood  v.  Partridge,  ii  Mass.  488.     In  Haynes  v.  Brown,  36  X.  H. 
545,  the  court  held  that  the  statute  could  not  be  restricted  to  debts 
or   liquidated    claims.      But    the    statute   of   that    state    is    much 
broader  than  ours,  making  the  stockholders  and  officers  of  cor- 
porations liable   for  the  debts  and  contracts    of  the  corp>oration 
For  a  collection  of  the  authorities  on  the  question  what  consti- 
tutes a  debt,  see  5  Amer.  &  Eng.  Encyc.  of  Law,  143-162.  .  Ap- 
plying the   foregoing  definitions   to   the   statute  under  considera- 
tion, it  cannot  be  properly  said  that  there  was  any  existing  debt 
growing  out  of   said  contract  until   after   a   delivery   was   made 
thereunder.     In  Garrison  v.  Howe,  17  N.  Y.  458,  which  was  an 
action  brought  against  a  stockholder  on  the  ground  that  the  whole 
capital  stock  had  not  been  paid  in,  and  also  because  the  corpora- 
tion had  not  made  the  report  required  by  law,  the  court   said: 
"  We  do  not  think  a  debt  for  lumber  furnished  under  the  con- 
tract, subsequent  to  its  execution,  can  be  said  to  have  been  con- 
tracted when  the    agreement  was   signed.     That   instrument  con- 
tains mutual  stipulations,  by  the  plaintiff  to  furnish  and  by  the 
defendant  to  pay  for  the  lumber ;  and  there  is  no  debt  in  existence 
until  lumber  has  been  delivered."     In  Jones  v.  Barlow,  62  N.  Y. 
202,  which  was  an  action  to  enforce  the  liability  of  the  trustees  of 
a  corporation  for  a  failure  to  file  the  annual  report  thereof  re- 
quired by  law,  the  court  held  that  they  were  only  liable  for  debts 
actually   due   and    for   which   a   present   right  of   action   existed 
against  the  corporation.      See  also   Chase  v.   Curtis,   113  U.    S. 
425,  462,  463. 

In  support  of  the  plaintiffs'  contention  that  the  defendant's 
liability  attached  at  the  time  of  the  making  of  said  contract,  he 
relies  specially  on  Byers  v.  Franklin  Coal  Co.,  106  Mass.  131. 
That  was  a  bill  in  equity  against  said  coal  company  and  certain 
persons  alleged  to  be  officers  thereof,  for  neglecting  to  file  the 
annual  certificate  required  by  the  statute,  the  language  of  which 
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19  substantially  like  our  own.  The  debt  in  that  case  arose  as  fol- 
lows: On  April  3,  1886,  the  plaintiff  accepted  two  drafts  for  the 
accommodation  of  the  corporation,  drawn  by  its  treasurer,  one 
payable  in  five  months  and  the  other  in  six  months  from  their 
date.  These  drafts  were  negotiated  at  or  about  the  time  they 
were  accepted,  and  at  or  about  their  maturity  were  paid  by  the 
plaintiff.  And  the  question  which  arose  was  whether  the  debt 
thus  created  was  a  debt  contracted  at  the  time  when  the  plaintiff 
paid  the  drafts  or  at  the  time  when  he  accepted  them.  The  court 
held  that  the  plaintiff  was  an  accommodation  acceptor,  and  the 
relation  between  the  corporation  and  him  was  that  of  principal  and 
surety;  and  that,  under  the  decision  in  Rice  V.  Southgate,  16 
Gray,  142,  the  liability  of  a  principal  to  indemnify  his  surety,  for 
any  payment  the  latter  may  be  compelled  to  make  to  the  former, 
takes  effect  from  the  time  when  the  surety  becomes  responsible 
foi*  the  debt  of  his  principal;  and  that,  upon  payment  by  the 
surety,  his  debt  is  a  debt  contracted  at  the  time  he  became  re- 
sponsible, and  not  at  the  time  of  such  payment.  We  do  not 
think  the  case  controls  the  one  before  us.  There  a  liability  had 
been  incurred  by  the  plaintiff  to  pay  a  certain  and  definite  amount 
of  money  at  a  definite  time  for  the  accommodation  of  the  defend- 
ant, and  the  plaintiff  was  obliged  to  pay  and  did  actually  pay  the 
draft  when  it  fell  due.  And  upon  well-settled  principles  of  law 
it  is  clear,  as  held  in  Rice  v.  Southgate,  supra,  "  that  the  con- 
tract of  a  principal  with  his  surety  to  indemnify  him  for  any 
pajnnent  which  the  latter  may  make  to  the  creditor  in  conse- 
quence of  the  liability  assumed,  takes  effect  from  the  time  when 
the  surety  becomes  responsible  for  the  debt  of  the  principal. 
*  *  *  No  new  contract  is  made  when  the  money  is  paid  by  the 
surety,  but  the  payment  relates  back  to  the  time  when  the  con- 
tract was  entered  into  by  which  the  liability  to  pay  was  incurred." 
No  such  liability,  however,  was  incurred  by  the  American  Wood 
Paper  Co.  by  the  making  of  the  contract  aforesaid.  No  debt  was 
created,  in  the  strict  sense  of  the  term  at  any  rate;  nor  did  any 
exist  until  a  delivery  was  made  under  said  contract.  "  Suppose/' 
as  said  by  the  defendant's  counsel,  "  the  plaintiffs  had  never  made 
any  deliveries.  Could  they  have  sued  for  anything  in  February, 
1892,  eight  months  before  they  made  any  deliveries?"  We  think 
it  is  clear  that  they  could  not.  It  follows,  therefore,  that,  there 
being  no  debt  either  due  or  owing,  and  no  debt  contracted  by  said 
corporation  in  favor  of  the  plaintiffs  at  the  time  of  the  filing  of  the 
certificate  aforesaid,  they  have  no  cause  of  action  against  him. 
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We  are  therefore  of  the  opinion  that  the  demurrers  to  the  defend- 
ant's special  plea  in  bar  should  be  overruled  and  the  pleas  sus- 
tained. 

Judgment  for  the  defendant  for  costs. 


Terry  v.  Little. 

In  the  Supreme  Court  of  the  United  States,  October  Term, 

1879. 

loi  United  States  Reports  216  (1879). 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina. 

By  sec.  4  of  the  charter  of  the  Merchants'  Bank  of  South  Caro- 
lina, at  Cheraw,  it  was  provided  that,  in  case  of  the  failure  of  the 
bank,  "each  stockholder,  copartnership,  or  body  politic  having 
a  share  or  shares  in  the  said  bank  at  the  time  of  such  failure,  or 
who  shall  have  been  interested  therein  at  any  time  within  twelve 
months  previous  to  such  failure,  shall  be  liable  and  held  bound 
individually  for  any  sum  not  exceeding  twice  the  amount  of  his, 
her,  or  their  share  or.  shares."  It  is  alleged  in  the  declaration  that 
the  bank  failed  March  i,  1865.  The  general  assets  have  since  been 
collected  and  applied  to  the  payment  of  debts,  under  the  provisions 
of  an  act  of  the  legislature  of  South  Carolina,  passed  March  13, 
1869,  placing  the  bank  in  liquidation.  Debts  to  the  amount  of 
several  hundred  thousand  dollars  are  still  unpaid.  The  capital 
stock  was  $400,000,  divided  into  shares  of  $100  each.  Of  these 
shares  the  defendant,  Benjamin  F.  Little,  owned  at  the  time  of  the 
failure  one  hundred  and  ten,  and  John  P.  Little  one  hundred  and 
fifty-eight.  On  the  21st  of  August,  1875,  Terry,  the  plaintiff, 
commenced  an  action  at  law  in  the  court  below  against  the  de- 
fendants jointly  to  recover  from  them,  on  account  of  their  individ- 
ual liability  as  stockholders,  $5,440,  the  amount  due  him  from  the 
bank  on  its  bills  which  he  held.  The  defendants  demurred  to  the 
declaration,  and  among  others  assigned  for  cause,  in  substance  — 

1.  That  the  individual  liability  of  the  stockholders  as  created  and 
defined  by  this  charter  could  not  be  enforced  in  an  action  at  law 
by  one  creditor  for  his  sole  use  to  the  exclusion  of  others;  and 

2.  That  even  if  it  could,  the  defendants  cannot  be  joined  in  one 
such  action,  because  their  liability  is  not  joint,  but  several.  The 
Circuit  Court  sustained  the  demurrer  and  gave  judgment  for  the 
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defendants.  This  writ  of  error  has  been  brought  to  reverse  that 
judgment. 

Waite,  Qi.  J.  The  individual  liability  of  stockholders  in  a 
corporation  is  always  a  creature  of  statute.  It  does  not  exist  at 
common  law.  The  first  thing  to  be  determined  in  all  such  cases 
is,  therefore,  what  liability  has  been  created.  There  will  always 
be  difficulty  in  attempting  to  reconcile  cases  of  this  class  in  which 
the  general  question  of  remedy  has  arisen,  unless  special  attention 
is  given  to  the  precise  language  of  the  statute  under  consideration. 
The  remedy  must  always  be  such  as  is  appropriate  to  the  liability 
to  be  enforced.  The  statute  which  creates  the  liability  may  declare 
the  purposes  of  its  creation  and  provide  directly  or  indirectly  a 
remedy  for  its  enforcement.  If  the  object  is  to  provide  a  fund 
out  of  which  all  creditors  are  to  be  paid  share  and  share  alike,  it 
needs  no  argument  to  show  that  one  creditor  should  not  be  per- 
mitted to  appropriate  to  himself,  without  regard  to  the  rights  of 
others,  that  which  is  to  make  up  the  fund. 

The  language  of  the  charter  is  peculiar.  The  stockholders  are 
not  made  directly  liable  to  the  creditors.  They  are  not  in  terms 
obliged  to  pay  the  debts,  but  are  "  liable  and  held  bound  *  *  * 
for  any  sum  not  exceeding  twice  the  amount  of  *  *  *  their 
*  *  *  shares."  This,  we  think,  means  that  on  the  failure  of 
the  bank  each  stockholder  shall  pay  such  sum,  not  exceeding  twice 
the  amount  of  his  shares,  as  shall  be  his  just  proportion  of  any 
fund  that  may  be  required  to  discharge  the  outstanding  obligations. 
The  provision  is,  in  legal  effect,  for  a  proportionate  liability  by  all 
stockholders.  Undoubtedly,  the  object  was  to  furnish  additional 
security  to  creditors,  and  to  have  the  payments  when  made 
applied  to  the  liquidation  of  debts.  So,  too,  it  is  clear  that  the 
obligation  is  one  that  may  be  enforced  by  the  creditors;  but  as  it 
is  to  or  for  all  creditors,  it  must  be  enforced  by  or  for  all.  The 
form  of  the  action,  therefore,  should  be  one  adapted  to  the  pro- 
tection of  all.  A  suit  at  law  by  one  creditor  to  recover  for  himself 
alone  is  entirely  inconsistent  with  any  idea  of  distribution.  As 
the  liability  of  the  stockholder  is  not  to  any  individual  creditor, 
but  for  contribution  to  a  fund,  out  of  which  all  creditors  are  to  be 
paid  alike,  the  appropriate  remedy  is  by  suit  to  eti  force  the  con- 
tribution, and  not  by  one  creditor  alone  to  appropriate  to  his  own 
use  that  which  belongs  to  others  equally  with  himself.  We  think 
this  case  comes  clearly  within  the  rule  laid  down  in  Pollard  V. 
Bailey,  20  Wall,  520,  to  which  we  adhere. 

The  second  ground  of  demurrer  is  equally  fatal.  The  liability 
of  the  stockholders  is  several  and  not  joint.    Each  stockholder  is 
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bound  for  his  own  share  and  no  more.  No  judgment  can  be 
rendered  against  him  for  what  another  should  pay.  It  follows 
that  in  an  action  at  law  each  stockholder  must  be  separately  sued. 
In  equity  it  is  different,  for  there  the  decree  can  be  moulded  to 
suit  the  exigencies  of  the  case,  and  each  stockholder  can  be  held 
liable  and  proceeded  against  for  what  he  is  bound  to  pay,  and  no 
more.  Undoubtedly,  under  the  provisions  of  some  charters,  suits 
at  law  may  be  maintained  by  one  creditor  against  one  oc  more  of 
the  stockholders.  The  form  and  extent  of  a  statutory  liability 
of  this  kind  depend  upon  the  particular  phraseology  of  the  statute 
which  creates  the  liability.  All  we  decide  is  that  under  this  charter 
the  suit  to  enforce  the  liability  should  be  in  the  nature  of  a  suit  in 
equity,  by  or  for  all  creditors,  and  that  it  cannot  be  at  law  by  one 
creditor  for  himself  alone  against  two  stockholders  who  are  not 
jointly  liable  on  account  of  the  shares  standing  in  their  respective 
names. 

Judgment  affirmed. 


(h)   Rights  of  Creditors  against  Shareholders   under  so-called 

Trust-Fund  Theory. 

Joshua  B.  Wood  and  Others  z\  Jeremiah  Dummer  and  Others. 

3  Mason  (U.  S.  C.  C.)  308  (1824). 

Bill  in  equity  brought  by  the  plaintiffs,  as  holders  of  the 
banknotes  of  the  Hallowell  and  Augusta  Bank,  against  the  defend- 
ants, as  stockholders  in  the  same  bank,  for  payment  of  the  same 
notes,  upon  the  ground  of  an  asserted  fraudulent  division  of  the 
capital  stock  of  the  bank  by  the  stockholders.  The  defendants 
put  in  answers,  denying  the  fraud,  but  admitting  the  division  of 
the  capital  stock,  etc.,  and  denying  the  plaintiffs'  title  to  relief. 
The  general  replication  was  filed,  and  the  cause  was  set  down  for 
a  hearing  upon  the  whole  merits,  at  the  last  October  term  of  the 
court,  upon  certain  admissions  of  the  parties,  and  was  argued  by 
Alden  and  Whitman  for  the  plaintiffs,  and  by  Bond  and  Long- 
fellow for  the  defendants.  And  at  this  term  the  opinion  of  the 
court  was  delivered  in  substance  as  follows: 

Story,  J.  The  Hallowell  and  Augusta  Bank  was  incorporated 
in  March,  1804,  by  the  legislature  of  Massachusettis,  with  a  cap- 
ital stock  of  $200,000,  divided  into  shares  of  $100  each,  for  a 
term  which  expired  on  the  first  Monday  of  October,  181 2,  with 
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the  usual  rights  and  privileges  belonging  to  the  banks  in  the  same 
state.  In  June,  1812,  the  legislature  passed  an  .act  (act  of  1812, 
c.  57)  continuing  all  the  banks  whose  charters  would  expire  on 
the  first  Monday  of  October,  1812,  as  corporate  bodies  until 
the  first  Monday  of  October,  1816,  "  for  the  sole  purpose  of  enabling 
said  banks  gradually  to  settle  and  close  their  concerns,  and  divide 
their  capital  stock."  And  by  a  further  act,  passed  in  December, 
1816  (act  of  1816,  c.  no),  the  term  was  prolonged  for  three 
years  from  the  passing  of  this  last  act.  In  January,  1813,  at  a 
meeting  of  the  stockholders  of  the  Hallowell  and  Augusta  Bank, 
a  vote  was  passed  ordering  a  dividend  to  be  made  among  the  stock- 
holders of  the  bank  of  fifty  per  cent,  of  the  capital  stock  thereof; 
and  in  October  in  the  same  year,  a  vote  was  passed  for  a  further 
dividend  of  twenty^five  per  cent,  of  the  capital  stock,  making  in 
the  whole  a  dividend  of  seventy-five  per  cent,  of  the  whole  capital 
stock  among  the  stockholders.  The  notes  of  the  bank  continued 
to  circulate  in  good  credit  until  after  November,  1814;  and  the 
plaintiffs  were,  in  October  and  November,  1814,  owners  in  their 
several  rights  of  notes  of  the  same  bank  to  a  sum  in  the  aggregate 
anwunting  to  more  than  $29,000,  which  were  presented  for  pay- 
ment to  the  bank,  and  payment  refused.  The  plaintiffs  received 
certain  notes  of  the  directors  as  collateral  security,  but  these  were 
never  paid.  In  fact,  one-quarter  part  of  the  capital  stock  of  the 
bank  had  never  been  paid  in,  but  was  secured  by  the  notes  of  the 
stockholders,  called  stock  notes ;  and  about  $90,000  of  debts  (besides 
stock  notes)  were  due  from  certain  directors  of  the  bank,  who 
became  insolvent  and  utterly  unable  to  pay  the  same.  So  that 
nearly  three-quarters  of  the  stock  was  lost  or  unpaid,  either  from 
insolvency  or  some  other  cause,  and  left  the  bank  involved,  after 
the  division  of  the  stock,  in  deep  insolvency.  In  June,  1812,  an- 
other and  new  bank  was  incorporated,  composed  in  part  of  the 
same  persons,  with  the  same  corporate  name.  The  new  bank,  for 
a  considerable  time,  continued  to  give  credit  to  and  circulate  the 
notes  of  the  old  bank ;  and  the  bill  asserted  the  new  bank  to  have 
became  possessed  of  the  funds  of  the  old  bank  to  a  very  large 
amount.  • 

Such  are  the  principal  facts;  and  the  claim  of  the  plaintiffs  is 
to  be  reimbursed  by  the  defendants  (who  are  owners  of  320 
shares)  out  of  the  dividends  of  the  capital  stock  received  by  them, 
the  amount  of  the  debts  so  due  to  the  plaintiffs  respectively,  for 
the  banknotes  above  stated. 

The  case  is  full  of  difficulties.  The  bill  is  drawn  in  a  very  loose 
and  inartificial  manner.     It  proceeds  principally  upon  the  grounds 

65 
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of  a  gross  overissue  of  banknotes,  and  other  violations  of  the 
charter,  and  of  a  fraudulent  dividend  by  the  stockholders  with  a 
knowledge  of  their  insolvency,  grounds  which  are  denied  by  the 
answers,  and  are  not  in  the  slightest  degree  established  in  the 
proofs.  It  does  not  directly  proceed  upon  the  ground  that  the 
defendants  hold  a  trust  fund  applicable  to  the  payment  of  the 
debts  of  the  corporation,  but  leaves  this  to  be  picked  up  in  frag- 
ments by  a  minute  analysis  of  the  bill.  I  pass,  however,  over 
these  objections,  for  the  purpose  of  considering  that  which  is  the 
principal  point  argued  in  the  cause  —  whether  the  capital  stock  in 
the  hands  of  the  stockholders  is  liable  to  the  payment  of  the  debts 
of  the  bank. 

It  appears  to  me  very  clear  upon  general  principles,  as  well  as 
the  legislative  intention,  that  the  capital  stock  of  banks  is  to  be 
deemed  a  pledge  or  trust  fund  for  the  payment  of  the  debts  con- 
tracted by  the  bank.  The  public,  as  well  as  the  legislature,  have 
always  supposed  this  to  be  a  fund  appropriated  for  such  purpose. 
The  individual  stockholders  are  not  liable  for  the  debts  of  the 
bank  in  their  private  capacities.  The  charter  relieves  them  from 
personal  responsibility,  and  substitutes  the  capital  stock  in  its  stead. 
Credit  is  universally  given  to  this  fund  by  the  public,  as  the  only 
means  of  repayment.  During  the  existence  of  the  corporation  it 
is  the  sole  property  of  the  corporation,  and  can  be  applied  only 
according  to  its  charter  —  that  is,  as  a  fund  for  payment  of  its 
debts,  upon  the  security  of  which  it  may  discount  and  circulate 
notes.  Why,  otherwise,  is  any  capital  stock  required  by  our 
charters?  If  the  stock  may,  the  next  day  after  it  is  paid  in,  be 
withdrawn  by  the  stockholders  without  payment  of  the  debts  of 
the  corporation,  why  is  its  amount  so  studiously  provided  for,  and 
its  payment  by  the  stockholders  so  diligently  required?  To  me 
this  point  appears  so  plain  upon  principles  of  law,  as  well  as 
common  sense,  that  I  cannot  be  brought  into  any  doubt,  that  the 
charters  of  our  banks  make  the  capital  stock  a  trust  fund  for  the 
pa3rment  of  all  the  debts  of  the  corporation.  The  billholders  and 
other  creditors  have  the  first  claims  upon  it;  and  the  stockholders 
have  no  rights,  until  all  the  other  creditors  are  satisfied.  They 
have  the  full  benefit  of  all  the  profits  made  by  the  establishment, 
and  cannot  take  any  portion  of  the  fund,  until  all  the  other  claims 
on  it  are  extinguished.  Their  rights  are  not  to  the  capital  stock, 
but  to  the  residuum  after  all  demands  on  it  are  paid.  On  a  dis- 
solution of  the  corporation,  the  billholders  and  the  stockholders 
have  each  equitable  claims,  but  those  of  the  billholders  possess, 
as  I  conceive,  a  prior  exclusive  equity.    The  same  doctrine  has 
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been  recognized  by  the  Supreme  Court  of  Massachusetts,  in  Vose 
V.  Grant,  15  Mass.  R.  505,  517,  522,  and  Spear  v.  Grant,  16  Mass. 

If  I  am  right  in  this  position,  the  principal  difficulty  in  the  cause 
is  overcome.  If  the  capital  stock  is  a  trust  fund,  then  it  may  be 
followed  by  the  creditors  into  the  hands  of  any  persons  having 
notice  of  the  trust  attaching  to  it.  As  to  the  stockholders  them- 
selves, there  can  be  no  pretense  to  say  that,  both  in  law  and  fact, 
they  are  not  affected  with  the  most  ample  notice. 

The  doctrine  of  following  trust  funds  into  the  hands  of  any 
persons  who  are  not  innocent  purchasers,  or  do  not  otherwise  pos- 
sess superior  equities,  has  been  long  established.  Lx)rd  Redesdale, 
in  Adair  v.  Shaw,  i  Sch.  &  Lef.  243,  262,  lays  it  down  in  very 
broad  terms.  He  says :  "  If  we  advert  to  the  cases  on  this  sub- 
ject, we  shall  find  that  trusts  are  enforced  not  only  against  those 
persons  who  rightfully  are  possessed  of  the  trust  property  as  trus- 
tees, but  also  against  all  persons  who  come  into  possession  of  the 
property  bound  by  the  trust  with  notice  of  the  trust;  and  whoever 
comes  so  into  possession  is  considered  as  bound  with  respect  to 
that  special  property  to  the  execution  of  the  trust."  And  a  very 
strong  recognition,  as  well  as  application  of  the  principle,  will  be 
found  in  Taylor  v.  Plumer,  3  Maule  &  Selw.  562,  574,  even  in  a 
court  of  common  law.  Upon  this  ground,  assets  disposed  of  by 
executors  by  misapplication,  or  existing  in  the  hands  of  debtors, 
where  the  executor  is  insolvent,  or  there  is  collusion,  are  often 
reached  in  favor  of  creditors,  as  a  trust  fund.  Hill  v.  Simpson, 
7  Vez.  152,  and  the  cases  there  cited  fully  illustrate  this  position. 
The  cases  of  partnership  furnish  also  a  pretty  strong  analogy. 
There,  in  equity,  partnership  funds  will  be  followed  in  favor  of 
creditors  into  the  hands  of  third  persons.  It  is  true  that,  as  the 
Master  of  the  Rolls  said  in  Campbell  v.  Mnllett,  2  Swanston  R.  550, 
575,  the  equities  of  creditors  are  to  be  worked  out  through  the 
medium  of  the  partners.  They  have  no  lien,  but  something  ap- 
proaching to  a  lien,  which  courts  of  equity  will  regard  and  enforce 
in  all  cases  where  superior  rights,  which  ought  to  be  protected, 
do  not  intervene.  It  is  not,  however,  necessary  to  search  for 
analogous  cases,  for  upon  the  plain  import  of  the  charter,  the 
capital  stock  is  a  trust  fund  for  creditors,  and  the  stockholders,  upon 
the  division,  take  it  subject  to  all  equities  attached  to  it.  They  are, 
to  all  intents  and  purposes,  privies  to  the  trust,  and  receive  it  cum 
ofiere.     *     *     * 

The  next  consideration  is,  whether  the  bill  makes  out  a  case 
which  upon  the  facts  proved  or  admitted  entitles  the  plaintiffs  to 


I028  Wood  v,  Dummer.  [chap.  ix. 

relief.  I  have  already  adverted  to  the  loose  structure  of  the  bill. 
It  primarily  charges  the  case  as  a  case  of  fraud;  that  is  now 
abandoned.  If  it  can  stand  at  all  it  must  be  simply  on  the  fact 
that  the  defendants  have  the  funds  in  their  possession.  That  alone 
could  not  entitle  the  parties  to  relief,  without  allegations  of  in- 
solvency on  the  part  of  the  corporation  or  of  the  non-existence 
of  other  funds.  Now  the  bill  does  not  allege  that  the  corporation 
is  insolvent,  nor  that  it  is  dissolved,  nor' that  there  is  no  other  cor- 
porate property  out  of  which  the  debts  can  be  paid.  These  are 
extraordinary  omissions;  and  if  there  had  been  a  demurrer  to  the 
bill  it  would  be  difficult  for  the  court  to  have  strained  hard  enough 
to  support  it.  But  these  defects  are  in  some  degree  helped  by 
the  answers,  which  admit  the  insolvency  of  the  corporation,  and 
show  that  in  fact  no  sufficient  funds  for  payment  of  its  debt*?  are 
in  existence,  independent  of  the  capital  stock.    *    *    * 

The  exception  as  to  parties  ranges  itself  under  this  head.  There 
Is  no  allegation  in  the  bill  that  the  old  corporation  is  defunct,  so  as 
to  dispense  with  its  being  made  a  party.  The  answers  do  not 
deny  that  it  yet  has  a  legal  existence,  and  therefore  afford  no  help 
to  cure  the  defect.  Now,  if  in  existence,  nothing  can  be  more 
dear  than  that  it  ought  to  have  been  made  a  party  to  the  bill.  It 
is  the  original  debtor;  its  funds  are  to  be  applied  in  payment  of 
debts,  and  it  would  be  wrong  to  touch  those  funds  without  the 
most  plenary  proofs  that  the  debts  were  due,  and  the  corporation 
had  no  defense.     *     *    * 

This  difficulty  in  point  of  averment  and  proof  (for  the  fact  of 
dissolution  is  notorious  to  all)  may,  however,  as  I  think,  be  over- 
come. The  acts  of  the  legislature  creating  the  bank,  and  con- 
tinuing its  existence  for  a  limited  time,  are  made  part  of  the  bill; 
and  as  a  prolonged  existence  cannot  be  presumed,  and  is  not 
asserted  in  the  answers,  the  court  must  take  it  to  be  true,  that 
the  corporation  expired  by  the  legislative  limitation,  antecedent  to 
the  filing  of  the  bill.  Upon  the  clearest  principles  it  cannot  be 
necessary  to  make  a  nonexisting  corporation  a  party. 

But  then  it  is  argued  that  no  decree  ought  to  be  made  without 
making  all  the  stockholders  parties  to  the  bill,  for  all  are  liable  to 
contribution.  I  agree,  that  if  proper  parties  are  not  made  the 
defendant  may  demur  to  the  bill,  or  state  it  by  plea  or  answer,  or 
may  object  to  a  decree  at  the  hearing,  or  even  obtain  a  reversal 
in  some  cases  after  a  decree.  Whenever,  taken  either  by  demurrer, 
or  plea,  or  answer,  or  at  the  hearing,  the  court,  if  the  objection  is 
well  founded,  is  not  bound  to  dismiss  the  bill,  but  may  retain  it. 
giving  leave  to  make  new   parties.     The  subject  as  to  who  arc 
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necessary  parties,  and  when  they  may  be  dispensed  with,  was  a 
good  deal  discussed  by  the  court  in  delivering  its  judgment  in 
West  V.  Randall,  2  Mason  R.  181,  190,  etc.  The  principal  cases 
are  there  collected  and  commented  on.  The  general  rule  is,  that 
all  persons  materially  interested,  either  as  plaintiffs  or  defendants, 
are  to  be  made  parties.  There  are  exceptions,  just  as  old  and  as 
well  founded  ^s  the  rule  itself.  Where  the  parties  are  beyond  the 
jurisdiction  or  are  so  numerous  that  it  is  impossible  to  join  them 
all,  a  court  of  chancery  Will  make  such  a  decree  as  it  can  without 
them.  Its  object  is  to  administer  justice,  and  it  will  not  suffer  a 
rule,  founded  in  its  own  sense  of  propriety  and  convenience,  to  be- 
come the  instrument  of  a  denial  of  justice  to  parties  before  the 
court,  who  are  entitled  to  relief.  What  is  practicable  to  bring  alt 
interest  before  it  will  be  done.  What  is  impossible  or  impracticable 
it  has  not  the  rashness  to  attempt,  but  it  contents  itself  with  dis- 
posing of  the  equities  before  it,  leaving,  as  far  as  it  may,  the  rights 
of  other  persons  unprejudiced.  In  respect  to  the  exception  on 
account  of  the  numerousness  of  parties,  the  question  has  been  dis- 
cussed and  acted  upon  in  many  cases,  particularly  in  Chancey  V. 
May,  Prec.  Oi.  592;  Leiffh  v.  Thomas,  2  Vez.  312;  Lloyd  v.  Loar-- 
if^ff,  6  Vez.  773 ;  Adair  v.  The  New  River  Co.,  11  Vez.  429;  Good  v. 
Blewitt,  13  Vez.  397,  and  Cockburn  v.  Thompson,  16  Vez,  320. 
The  result  of  the  whole  case  is,  that  where  the  parties  are  so  numer- 
ous that  it  is  inconvenient  or  impracticable  to  bring  all  before  the 
court,  the  rule,  which  is  founded  on  the  consideration  of  public 
good,  shall  not  be  applied,  since  it  would  defeat  the  purposes  of 
justice. 

Now,  no  case  could  afford  a  stronger  illustration  for  the  appli- 
cation of  the  principle  than  the  present.  Here  the  capital  stock 
is  divisible  into  2,000  shares  of  $100  each.  Every  share  is  trans- 
ferable, and  may  be  unlimitedly  assigned  to  any  persons  whatso- 
ever, whether  citizens  or  aliens,  residents  or  nonresidents.  It  is 
obviously  impracticable  in  such  a  case  to  bring  all  the  stockholders 
before  the  court.  Many  of  them  may  reside,  and  probably  do 
reside,  in  other  states ;  and  the  court  must  presume  that  the  shares 
are  very  variously  distributed.  There  is  no  complaint  that  the  de- 
fendants now  before  the  court  do  not  represent  effectually  the 
interests  adverse  to  the  plaintiffs,  or  that  the  struggle  is  not  main- 
tained with  all  due  legal  pertinacity.  Nor  is  it  pretended  that  the 
other  stockholders  have  means  of  affording  a  more  effectual  de- 
fense to  the  defendants  in  respect  to  their  own  particular  interests. 
The  objection  is  now  made  upon  dry  technical  principles  of  strict 
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right,  and  upon  these  it  cannot  and  ought  not  to  be  sus- 
tained.    *     *     * 

Upon  the  whole,  my  opinion  is,  that  the  objection  of  the  want 
of  sufficient  parties  cannot  be  maintained.  We  may  then  proceed 
to  the  merits  of  the  defense,  as  disclosed  in  the  answers.  One 
ground  there  taken  is,  that  the  demands  of  the  plaintiffs  respectively 
are  barred  by  the  Statute  of  Limitations.  But  this  bar  to  a  decree 
cannot,  upon  the  facts,  be  sustained.  The  rights  of  the  plaintiffs 
accrued  as  against  the  defendants  within  six  years;  for  until  a 
refusal  of  payment  by  the  bank  of  its  notes,  followed  by  an  inability 
to  discharge  them,  there  was  no  cause  of  proceeding  in  equity 
against  the  defendants.  There  is  no  positive  bar  to  suits  in  equity; 
but  whenever  any  limitation  is  adopted,  it  is  ordinarily  regulated 
by  analogy  to  the  common  law.  Here  the  claim  is  against  a  trust 
fund  in  the  hands  of  the  defendants;  and  in  cases,  not  of  con- 
structive, but  of  express  trusts,  so  long,  at  least,  as  they  are  not 
encountered  by  an  adverse  possession  and  denial  of  right,  the 
Statute  of  Limitations  does  not  begin  to  run.  I  should  have  very 
great  difficulty  in  allowing  a  bar  of  the  Statute  of  Limitations  to 
operate  in  a  case  of  this  nature,  unless  where  the  circumstances  of 
negligence  on  one  side,  and  of  positive  denial  of  right  on  the  other 
were  very  cogent.  Here  the  capital  stock  was  actually  divided,  to 
the  amount  of  $150,000,  in  January  and  October,  1813,  at  a  time 
when  it  was  perfectly  well  known,  or  ought  to  have  been  known, 
that  a  very  large  number  of  bank  notes,  amounting,  I  believe,  to 
more  than  $90,000,  were  due,  and  outstanding  against  the  bank.  If 
what  has  fallen  from  the  bar  be  correct,  this  large  amount  remains 
yet  unpaid.  How  was  its  payment  provided  for?  Simply  by  the 
notes  due  to  the  bank,  then  outstanding,  the  productiveness  of 
which  could  not  be  then  ascertained,  and  the  utter  insolvency  of 
the  debtors  has  been  since  fully  established.  These  notes,  indeed, 
to  an  amount  of  more  than  $140,000  (including  the  stock  notes  for 
the  unpaid  quarter  part  of  the  capital  stock)  were  due  almost 
entirely  from  the  directors  of  the  bank,  from  whose  official  mis- 
conduct the  stockholders  ought  certainly  to  derive  no  benefit,  if 
they  are  not  to  be  affected  with  any  private  responsibility. 

The  only  other  ground  suggested  as  a  defense  by  the  defendants 
is,  that  they  have  been  guilty  of  no  fraud,  and  that  the  division  of 
the  capital  stock  was  an  act  authorized  by  law;  and  there  is  no 
equity  to  relieve  the  plaintiffs  by  throwing  the  loss  on  the  stock- 
holders. The  answer  to  this  argument,  for  such  it  is,  has  already 
been  given.  The  stockholders  have  no  right  to  anything  but  the 
residuum  of  the  capital  stock,  after  payment  of  all  the  debts  of 
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the  bank.  The  funds  in  their  hands,  therefore,  have  an  equity 
attached  to  them,  in  favor  of  the  creditors,  which  it  is  against  con- 
science to  resist.  To  be  sure,  the  plaintiffs  might,  if  their  bill  had 
been  properly  framed,  have  shown  a  much  stronger  case  for  equity, 
and  might  have  shown  due  diligence  in  attempting  to  enforce  their 
rights.  I  allude  to  the  known  facts  of  the  various  suits  at  common 
law,  some  of  which  have  been  cited  at  the  bar,  and  others  brought 
to  this  court  for  decision,  in  which  great  efforts  have  been  made  to 
obtain  a  remedy  at  law,  by  the  bill-holders,  without  success. 

The  next  question  is,  what  sort  of  decree  the  plaintiffs  are  en- 
titled to.  Are  they  entitled  to  a  decree,  to  the  full  amount  of  the 
dividends  received  by  the  defendants  respectively,  toward  payment 
of  the  debts  due  from  the  bank  to  them,  or  are  they  entitled  only 
to  a  pro  rata  payment  out  of  that  dividend,  in  the  proportion  which 
the  stock  held  by  the  defendant  bears  the  whole  capital  stock? 

The  bill  does  not  allege  that  the  other  stockholders  who  have 
received  dividends  are  insolvent,  or  out  of  the  jurisdiction  of  the 
court.  Nor  does  it  state  what  the  amount  of  the  debts  due  from 
the  bank  to  bill-holders  or  others  is.  It  would  have  been  desirable, 
as  far  as  it  was  practicable  that  all  the  other  creditors  who  had  a 
common  interest  might  have  been  brought  before  the  court.  But 
neither  party  has  urged  it,  nor  waived  any  formal  objection  to  the 
introduction  of  them.  The  court,  therefore,  in  proceeding  to  do 
equity  to  those  before  it,  must  take  care  that  it  is  not  the  instru- 
ment of  injustice  to  others  who  are  not  represented.  Non  constat, 
if  the  whole  fund  is  taken  from  the  defendants  in  favor  of  the 
plaintiffs,  that  there  will  remain  any  solvent  stockholders  from 
whom  the  other  creditors  can  claim  any  share.  *  *  *  Taking 
into  consideration  the  manifest  defects  of  the  present  bill,  the  long 
delay  in  instituting  the  present  suit  (which  is  not  accounted  for  in 
any  averments  framed  for  this  purpose),  the  possible,  nay,  probable 
intermediate  insolvencies  of  some  of  the  stockholders,  the  injustice 
which  may  arise  to  other  creditors  of  the  bank,  not  before  the 
court  by  any  other  course,  I  have  come  to  the  conclusion,  that  our 
duty  is  best  performed  by  holding  the  plaintiffs  entitled  to  a  decree 
that  the  defendants  pay  out  of  the  dividends  of  the  capital  stock 
received  by  them  so  much  of  the  debts  due  to  the  plaintiffs  as  the 
number  of  shares  held  by  them  in  the  same  capital  stock  (namely, 
320  shares)  bears  to  the  whole  number  of  shares  in  the  capital 
stock  (namely,  2,000  shares). 

There  is  much  force  in  the  suggestion  that  the  corporation  books 
have  been  withdrawn  and  secreted,  so  that  the  plaintiffs  were  un- 
able originally  to  ascertain  who  the  other  stockholders  were.     But 


1032  Ogilvie  V,  The  Knox  Ins.  Co.  [chap.  ix. 

this  difficulty  might  in  some  measure  have  been  overcome  by  apt 
averments  in  the  bill;  and  the  disclosure  of  the  names  of  several 
stockholders  in  the  answers  puts  the  plaintiffs  in  possession  of  facts^ 
by  which,  at  their  choice,  they  might  by  an  amendment  have  brought 
those  persons  before  the  court,  or  have  assigned  a  sufficient  reason 
for  the  omission. 

My  judgment  accordingly  is,  that  the  defendants  are  to  pay  the 
plaintiffs  in  the  proportion  already  intimated,  and  no  further. 

Decree  accordingly  with  costs. 


Adam  Ogilvie  and  Others,  Appellants,  v.  The  Knox  Insur- 
ance Co.,  Levi  Sparks^  and  Others. 

22  Howard  (63  U.  S.)  Reports  380  (1859). 

This  was  an  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana. 

It  was  a  bill  filed  on  the  equity  side  of  the  court  by  Ogilvie, 
Angel  &  Co.,  traders  in  partnership  in  Iowa,  together  with  twelve 
other  persons,  citizens  of  Missouri,  Ohio,  and  Michigan,  against 
the  Knox  Insuran'ce  Co.,  and  against  Levi  Sparks  and  thirty-six 
other  persons,  subscribers  to  the  capital  stock  of  the  company. 

Grier,  J.  The  complainants  in  this  case  are  judgment  creditors 
of  the  Kno;^  Insurance  Co.  The  numerous  other  defendants  are 
stockholders  of  the  company,  and  are  severally  charged  as  debtors 
to  it  for  the  unpaid  portion  of  the  stock  subscribed  by  them. 

The  company  is  insolvent,  or  at  least  is  unable  to  pay  its  cred- 
itors, without  calling  in  the  capital  subscribed  and  secured,  but  not 
actually  paid  in  cash.  This  it  has  failed  or  refused  to  do.  This 
bill  is  filed  to  compel  these  stockholders  or  debtors  to  the  corpo- 
ration to  pay  the  amount  of  their  debts,  in  order  that  the  creditors 
of  the  company  may  obtain  satisfaction. 

The  bill  was  taken  pro  confesso  as  against  the  corporation.  The 
other  defendants,  being  corporators,  are  consequently  concluded  as 
to  the  averments  of  the  bill  affecting  them  as  such.  As  stock- 
holders who  have  not  paid  in  the  whole  amount  of  the  stock  sub- 
scribed and  owned  by  them,  they  stand  in  the  relation  of  debtors 
to  the  corporation  for  the  several  amounts  due  by  each  of  them. 
As  to  them,  this  bill  is  in  the  nature  of  an  attachment,  in  which 
they  are  called  on  to  answer  as  garnishees  of  the  principal  debtor. 

Where  a  number  of  special  partners  are  incorporated  to  carry  on 
the  business  of  insurance,  the  stock  subscribed  and  owned  by  the 
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several  stockholders  or  partners  constitutes  the  capital  or  fund 
publicly  pledged  to  all  who  deal  with  them.  Insurance  companies 
or  corporations,  unless  they  have  the  privilege  of  using  their 
capital  for  banking  purposes,  seldom  require  the  actual  payment 
of  it  all  in  cash.  Contracts  of  insurance  or  indemnity,  though 
not  literally  "  gaming  contracts,"  are  nevertheless  in  the  nature  of 
wagers  against  the  happening  of  a  certain  event.  The  calculation 
of  chances  is  greatly  in  favor  of  the  insurer.  In  a  large  number  of 
policies  it  is  but  reasonable  to  expect  that  the  amount  of  premiums 
will  exceed  that  of  the  losses.  The  insured  are  thus  made  to  pay 
one  another,  and  with  common  good  fortune  afford  an  overplus  to 
make  a  dividend  for  the  insurers.  Hence  the  Knox  Insurance  Co., 
like  others  of  the  same  description,  did  not  require  their  stock- 
holders to  pay  in  cash  more  than  10  per  cent,  of  their  several 
shares.  They  were  allowed  to  retain  the  remaining  90  per  cent, 
in  their  own  possession,  substituting  therefor  their  bonds  or 
other  securities.  Thus  every  stockholder  became  a  borrower  from, 
and  debtor  to,  the  capital  stock  of  the  company.  If  in  the  course 
of  events  the  chances  were  favorable,  a  dividend  of  20  per  cent, 
on  capital  would  give  a  profit  of  200  on  the  money  actually  paid 
out  by  them.  On  the  contrary,  it  they  were  adverse,  the  capital 
represented  by  securities  must  necessarily  be  paid  in  to  satisfy  the 
just  debts  of  the  company. 

The  90  per  cent,  retained  by  the  stockholders  is  as  much  a 
part  of  the  capital  pledged  as  the  cash  actually  paid  in.  When 
that  portion  of  the  capital  represented  by  these  securities  is  re- 
quired to  pay  the  creditors  of  the  company,  the  stockholders  can- 
not be  allowed  to  refuse  the  payment  of  them,  unless  they  show 
such  an  equity  as  would  entitle  them  to  a  preference  over  the 
creditors,  if  the  capital  had  been  paid  in  cash. 

Let  us  now  examine  their  defense  and  see  if  they  have  estab- 
lished such  an  equity. 

They  do  not  deny  that  they  paid  the  10  per  cent.,  gave  their 
securities  for  the  balance,  and  have  received  their  certificates  for 
their  several  shares  of  stock;  but  they  contend  that  they  are  not 
bound  to  pay  these  securities,  because  the  agent  of  the  corpo* 
ration  who  took  the  subscriptions  of  stock  made  certain  representa- 
tions concerning  the  state  of  affairs  of  the  corporation,  which  were 
not  true ;  and,  as  a  consequence  thereof,  they  are  not  bound  to  pay 
these  securities.     *    *     * 

To  establish  their  defense,  several  of  the  defendants  themselves 
were  called  as  witnesses,  alleging  that,  as  their  responsibility  was 
several,  and  not  joint,  each  one  may  be  called  as  a  witness  for  all 
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the  rest.  Much  of  the  argument  of  this  case  has  been  expended 
on  the  question  of  the  competency  of  these  witnesses  to  testify  in 
their  own  case;  but  we  do  not  think  it  necessary  to  decide  it,  as 
there  are  other  facts  in  the  case  which  show  clearly  that  the  matter 
pleaded  cannot  affect  the  relative  rights  of  the  parties  in  the  oase» 
assuming  it  to  be  true. 

Those  who  seek  to  set  aside  their  solemn  written  contracts,  by 
proving  loose  conversions,  should  be  held  to  make  out  a  very 
clear  case;  and  when  they  charge  others  with  fraud,  founded  on 
such  evidence,  their  own  conduct  and  acts  (which  speak  louder 
than  words)  should  be  consistent  with  such  a  hypothesis.  Assuming 
the  fact  that  Carnan  did  make  the  representations  charged,  what 
was  the  conduct  of  these  Jeflersonville  stockholders,  who  now 
seek  to  repudiate  their  contracts  on  the  allegation  of  fraud  ?  After 
having  a  full  opportunity  to  examine  for  themselves  into  the  affairs 
of  the  company,  they  alleged  no  fraud,  nor  expressed  any  desire  to 
withdraw  their  subscriptions ;  on  the  contrary,  when  fully  informed 
that  the  amount  of  stock  subscribed  at  Vincennes  did  not  equal 
that  taken  at  Jeffersonville,  and  when  an  offer  was  made  to  increase 
the  Vincennes  subscriptions,  so  as  to  equal  those  at  Jeffersonville, 
the  defendants  and  those  who  acted  with  them  objected,  and  in- 
sisted that  the  lower  the  amount  of  stock  the  higher  would  be  the 
dividend,  and  consequently  it  had  better  not  be  increased  till  after 
the  first  dividend  of  25  per  cent,  had  been  made. 

2.  After  the  defendants  had  a  full  opportunity  to  know  the 
situation  of  the  company,  its  funds  and  its  property,  they  organ- 
ized at  Jeffersonville  a  branch  of  the  corporation,  having  resident 
directors  at  that  place.  This  board  met  from  time  to  time  through 
the  months  of  April,  May,  June,  July,  and  up  to  August  13,  1850. 
While  there  was  a  prospect  of  a  dividend  of  250  per  cent,  on  the 
amount  of  cash  paid  in,  their  eyes  were  shut  to  the  deceit  sup- 
posed to  have  been  practiced  on  them.  In  the  month  of  May,  a 
fire  at  Owensville,  Kentucky,  was  reported,  in  which  the  company 
lost  about  $50,000.  This  seemed  to  injure  the  prospects  of  the 
large  dividend;  yet  even  then  it  was  not  so  clearly  perceived  that 
the  defendants  were  defrauded. 

The  directors  at  Jeffersonville,  who  represented  their  interests, 
continued  to  meet  till  the  middle  of  August,  and  till  a  succession 
of  losses  made  it  apparent  that  the  capital  of  the  company  would 
be  nearly  all  required  to  pay  for  the  losses  incurred.  When  these 
facts  became  patent,  the  directors  at  Jeffersonville,  at  their  last 
meeting  in  August,  "  after  taking  time  to  consider  what  was  best 
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to  be  done,"  concluded  to  consider  themselves  defrauded,  and  with- 
draw their  capital  from  the  company. 

We  need  not  cite  authorities  to  show  that  this  discovery  was 
made  too  late,  and  that  a  court  of  equity  cannot  receive  such  a 
pretense  as  a  valid  defense  against  the  creditors  of  this  corpo- 
ration. 

II.  The  objection  made  to  the  bill  for  want  of  proper  parties  is 
equally  untenable.  The  creditors  of  the  corporation  are  seeking 
satisfaction  out  of  the  assets  of  the  company  to  which  the  defend- 
ants are  debtors.  If  the  debts  attached  are  sufficient  to  pay  their 
demands  the  creditors  need  look  no  farther.  They  are  not  bound 
to  settle  up  all  the  affairs  of  this  corporation,  and  the  equities  be- 
tween its  various  stockholders  or  partners,  corporators  or  debtors. 
If  A  is  bound  to  pay  his  debt  to  the  corporation,  in  order  to  satisfy 
its  creditors,  he  cannot  defend  himself  by  pleading  that  these  com- 
plainants might  have  got  their  satisfaction  out  of  B  quite  as  well. 
It  is  true,  if  it  be  necessary  to  a  complete  satisfaction  to  the  com- 
plainants that  the  corporation  be  treated  as  an  insolvent,  the  court 
may  appoint  a  receiver,  with  authority  to  collect  and  receive  all  the 
debts  due  to  the  company,  and  administer  all  its  assets.  In  this 
way  all  the  other  stockholders  or  debtors  may  be  made  to  con- 
tribute. 

For  these  reasons,  we  are  of  opinion  that  the  decree  of  the  Cir- 
cuit Court  should  be  reversed,  with  costs,  and  that  the  record  be 
remanded,  with  instructions  to  that  court  to  enter  a  decree  for 
the  complainants  against  the  respondents  severally,  for  such  amount 
as  It  shall  appear  was  due  and  unpaid  by  each  of  them  on  their 
shares  of  the  capital  stock  of  the  Knox  Insurance  Co.,  and  to  have 
such  other  and  further  proceedings  as  to  justice  and  right  may 
appertain. 


Ernest  L.  Hospes  et  al.  v.  Northwestern  Manufacturing 

AND  Car  Co. 

48  Minnesota  Reports  174  (1892). 

Mitchell,  J.  This  appeal  is  from  an  order  overruling  a  de- 
murrer to  the  so-called  **  supplemental  complaint "  of  the  Minne- 
sota Thresher  Manufacturing  Company.  The  Northwestern  Manu- 
facturing &  Car  Company  was  a  manufacturing  corporation  organ- 
ized in  May,  1882.  Upon  the  complaint  of  a  judgment-creditor 
(Hospes  &  Co.),  after  return  of  execution  unsatisfied,  judgment 
was  rendered  in  May,  1884,  sequestrating  all  its  property,  things 


1036         HosPEs  V.  Northwestern  Mfg.  and  Car  Co.    [chap.  ix. 

in  action,  and  effects,  and  appointing  a  receiver  of  the  same.  This 
receivership  still  continues,  the  affairs  of  the  corporation  being 
not  yet  fully  administered;  but  it  appears  that  it  is  hc^elessly 
insolvent,  and  that  all  the  assets  that  have  come  into  the  hands 
of  the  receiver  will  not  be  sufficient  to  pay  any  considerable  part 
of  the  debts.  The  Minnesota  Thresher  Manufacturing  Company, 
a  corporation  organized  in  November,  1884,  as  creditor,  became 
a  party  to  the  sequestration  proceeding,  and  proved  its  claims 
against  the  insolvent  corporation.  In  October,  1889,  in  behalf  of 
itself  and  all  other  creditors  who  have  exhibited  their  claims,  it 
filed  this  complaint  against  certain  stockholders  (these  appellants) 
of  the  car  company,  in  pursuance  of  an  order  of  court  allowing  it 
to  do  so,  and  requiring  those  thus  impleaded  to  appear  and  answer 
the  complaint.  The  object  is  to  recover  from  these  stockholders 
the  amount  of  certain  stock  held  by  them,  but  alleged  never  to 
have  been  paid  for.  What  was  said  in  Meagher's  Case,  50  N.  W. 
Rep.  1 1 14  (just  decided),  is  equally  applicable  here  as  to  the  right 
to  enforce  such  a  liability  in  the  sequestration  proceeding  upon 
the  petition  or  complaint  of  creditors  who  have  become  parties  to  it. 
There  is  nothing  in  this  practice  inconsistent  with  what  was  decided 
in  Minnesota  Thresher  Mfg.  Co.  v.  Langdon,  44  Minn.  37,  46 
N.  W.  Rep.  310.  The  complaint  is  not  the  commencement  of  an 
independent  action  by  creditors  in  their  own  behalf,  antagonistic  to 
the  rights  of  the  receiver,  but  is  filed  in  the  sequestration  proceed- 
ing itself,  and  in  aid  of  it. 

The  principal  question  in  the  case  is  whether  the  complaint 
states  facts  showing  that  the  thresher  company,  as  creditor,  is  en- 
titled to  the  relief  prayed  for;  or,  in  other  words,  states  a  cause 
of  action.  Briefly  stated,  the  allegations  of  the  complaint  are  that 
on  May  10,  1882,  Seymour,  Sabin  &  Co.  owned  property  of  the 
value  of  several  million  dollars,  and  a  business  then  supposed  to 
be  profitable.  That,  in  order  to  continue  and  enlarge  this  business, 
the  parties  interested  in  Seymour,  Sabin  &  Co.,  with  others,  organ- 
ized the  car  company,  to  which  was  sold  the  greater  part  of  the 
assets  of  Se3miour,  Sabin  &  Co.  at  a  valuation  of  $2,267,000,  in 
payment  of  which  there  were  issued  to  Seymour,  Sabin  &  Co. 
shares  of  the  preferred  stock  of  the  car  company  of  the  par  value 
of  $2,267,000,  it  being  then  and  there  agreed  by  both  parties  that 
this  stock  was  in  full  payment  of  the  property  thus  purchased. 
It  is  further  alleged  that  the  stockholders  of  Seymour,  Sabin  & 
Co.,  and  the  other  persons  who  had  agreed  to  become  stockholders 
in  the  car  company,  were  then  desirous  of  issuing  to  themselves, 
and  obtaining  for  their  own  benefit,  a  large  amount  of  common  stock 
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of  the  car  company,  "  without  paying  therefor,  and  without  in- 
curring any  liability  thereon  or  to  pay  therefor ;"  and  for  that 
purpose,  and  "  in  order  to  evade  and  set  at  naught  the  laws  of  this 
state,"  they  caused  Seymour,  Sabin  &  Co.  to  subscribe  for  and 
agree  to  take  common  stock  of  the  car  company  of  the  par  value 
of  $1,500,000.  That  Seymour,  Sabin  &  Co.  thereupon  subscribed 
for  that  amount  of  the  common  stock,  but  never  paid  therefor 
any  consideration  whatever,  either  in  money  or  property.  That 
thereafter  these  persons  caused  this  stock  to  be  issued  to  D.  M. 
Sabin  as  trustee,  to  be  by  him  distributed  among  them.  That  it 
was  so  distributed  without  receipt  by  him  or  the  car  company,  from 
any  one,  of  any  consideration  whatever,  but  was  given  by  the  car 
company  and  received  by  these  parties  entirely  "  gratuitously." 
The  car  company  was,  at  this  time,  free  from  debt,  but  afterward 
became  indebted  to  various  persons  for  about  $3,000,000.  The 
thresher  company,  incorporated  after  the  insolvency  and  receiver- 
ship of  the  car  company,  for  the  purpose  of  securing  possession  of 
its  assets,  property,  and  business,  and  therewith  engaging  in  and 
continuing  the  same  kind  of  manufacturing,  prior  to  October  27, 
1887,  purchased  and  became  the  owner  of  unsecured  claims  against 
the  car  company,  ''bona  fide,  and  for  a  valuable  consideration," 
to  the  aggregate  amount  of  $1,703,000.  As  creditor,  standing  on 
the  purchase  of  these  debts,  which  were  contracted  after  the  issue 
of  this  "  bonus  "  stock,  the  thresher  company  files  this  complaint 
to  recover  the  par  value  of  the  stock  as  never  having  been  paid  for. 
The  complaint  does  not  allege  what  the  consideration  of  these 
debts  was,  nor  to  whom  originally  owing,  nor  what  the  intervener 
paid  for  them,  nor  whether  any  of  the  original  creditors  trusted 
the  car  company  on  the  faith  of  the  bonus  stock  having  been  paid 
for.  Neither  does  it  allege  that  either  the  thresher  company  or 
its  assignors  were  ignorant  of  the  bonus  issue  of  stock,  nor  that 
they  or  any  of  them  were  deceived  or  damaged  in  fact  by  such 
issue,  nor  that  the  bonus  stock  was  of  any  value.  Neither  is  there 
any  traversable  allegation  of  any  actual  fraud  or  intent  to  deceive 
or  injure  creditors.  A  desire  to  get  something  without  pa)ring 
for  it,  and  actually  getting  it,  is  not  fraudulent  or  unlawful  if  the 
donor  consents,  and  no  one  else  is  injured  by  it;  and  the  general 
allegation  that  it  was  done  "  in  order  to  evade  and  set  at  naught 
the  laws  of  the  state  "  of  itself  amounts  to  nothing  but  a  mere 
conclusion  of  law.  As  a  creditors'  bill,  in  the  ordinary  sense,  the 
complaint  is  manifestly  insufficient.  The  thresher  company,  how- 
ever, plants  itself  upon  the  so-called  "  trust  fund  "  doctrine,  that 
the  capital  stock  of  a  corporation  is  a  trust  fund  for  the  payment 
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of  its  debts ;  its  contention  being  that  such  a  "  bonus  "  issue  of 
stock  creates,  in  case  of  the  subsequent  insolvency  of  the  corpora- 
tion, a  liability  on  part  of  the  stockholder  in  favor  of  creditors  to 
pay  for  it,  notwithstanding  his  contract  with  the  corporation  to 
the  contrary. 

This  "trust- fund"  doctrine,  commonly  called  the  "American 
doctrine,"  has  given  rise  to  much  confusion  of  ideas  as  to  its  real 
meaning,  and  much  conflict  of  decision  in  its  application.  To 
such  an  extent  has  this  been  the  case  that  many  have  questioned 
the  accuracy  of  the  phrase,  as  well  as  doubted  the  necessity  or 
expediency  of  inventing  any  such  doctrine.  While  a  convenient 
phrase  to  express  a  certain  general  idea,  it  is  not  sufficiently  pre- 
cise or  accurate  to  constitute  a  safe  foundation  upon  which  to 
build  a  system  of  legal  rules.  The  doctrine  was  invented  by 
Story,  J.,  in  Wood  v.  Dummer,  3  Mason,  308,  which  called  for 
no  such  invention,  the  fact  in  that  case  being  that  a  bank  divided 
up  two-thirds  of  its  capital  among  its  stockholders  without  pro- 
viding funds  sufficient  to  pay  its  outstanding  bill  holders.  Upon 
old  and  familiar  principles  this  was  a  fraud  on  creditors.  Evi- 
dently all  that  the  eminent  jurist  meant  by  the  doctrine  was  that 
corporate  property  must  be  first  appropriated  to  the  payment  of 
the  debts  of  the  company  before  there  can  be  any  distribution 
of  it  among  stockholders  —  a  proposition  that  is  sound  upcm  the 
plainest  principles  of  common  honesty.  In  Fogg  v.  Blair,  133 
U.  S.  534,  541 ;  10  Sup.  Ct.  Rep.  338,  it  is  said  that  this  is  all  the 
doctrine  means.  The  expression  used  in  Wood  v.  Dummer  has, 
however,  been  taken  up  as  a  new  discovery,  which  furnished  a 
solution  of  every  question  on  the  subject.  The  phrase  that  "the 
capital  of  a  corporation  constitutes  a  trust  fund  for  the  benefit  of 
creditors  "  is  misleading.  Corporate  property  is  not  held  in  trust, 
in  any  proper  sense  of  the  term.  A  trust  implies  two  estates  or 
interests  —  one  equitable  and  one  legal;  one  person,  as  trustee, 
holding  the  legal  title,  while  another,  as  the  cestui  que  trust,  has 
the  beneficial  interest.  Absolute  control  and  power  of  disposi- 
tion are  inconsistent  with  the  idea  of  a  trust.  The  capital  of  a 
corporation  is  its  property.  It  has  the  whole  beneficial  interest 
in  it,  as  well  as  the  legal  title.  It  may  use  the  income  and  profits 
of  it,  and  sell  and  dispose  of  it,  the  same  as  a  natural  person. 
It  is  a  trustee  for  its  creditors  in  the  same  sense  and  to  the  same 
extent  as  a  natural  person,  but  no  further.  This  is  well  illus- 
trated and  clearly  announced  in  the  case  of  Graham  v.  La  Crosse 
&  M.  R.  Co.,  102  U.  S.  148.  That  was  a  creditors'  suit  to  reach 
a  piece  of  real  estate  on  the  ground  that  it  had  been  conveyed  by 
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the  oorporation  fraudulently  for  a  wholly  inadequate  considera- 
tion. The  "  trust- fund "  doctrine  was  invoked  by  a  subsequent 
creditor,  and  it  was  claimed  that,  as  the  trust  had  been  violated, 
the  deed  should  be  set  aside.  If  the  premise  was  correct  that  the 
corporation  held  it  in  trust  for  creditors,  the  conclusion  was  in- 
evitable; but  the  court  denied  the  premise,  saying  that  a  corpo- 
ration is  in  law  as  distinct  a  being  as  an  individual  is,  and  is 
entitled  to  hold  property  (if  not  contrary  to  its  charter)  as  abso- 
lutely as  an  individual  can  hold  it.  Its  estate  is  the  same,  its 
interest  is  the  same,  its  possession  is  the  same;  and  that  there 
is  no  reason  why  the  disposal  by  a  corporation  of  any  of  its  prop- 
erty should  be  questioned  by  subsequent  creditors  any  more  tlian 
a  like  disposal  by  an  individual;  that  the  same  principles  of  law 
apply  to  each.  That  the  phrase  that  "  the  capital  of  a  corporation 
is  a  trust  fund  for  the  payment  of  its  creditors  "  is  misleading, 
if  not  inaccurate,  is  illustrated  by  the  character  of  the  actions  that 
are  frequently  mistakenly  instituted  on  the  strength  of  it.  For 
example,  in  the  case  of  Wabash,  etc.,  R,  Co.  v.  Ham,  114  U.  S. 
587;  5  Sup.  Ct.  Rep.  1081,  two  roads  had  been  consolidated,  the 
new  company  acquiring  the  property  of  the  old  ones.  A 
creditoit  of  one  of  the  old  companies,  on  the  strength  of  the 
"  trust- fund  "  doctrine,  claimed  a  lien  on  its  property  in  the  hands 
of  the  new  corporation.  If  this  property  was  impressed  with  a 
trust  in  favor  of  creditors  in  the  hands  of  the  old  company,  it 
would  logically  follow  that  it  would  continue  so  in  the  hands  of 
the  new  one.  But  the  cotu-t  denied  the  relief,  and  in  giving  its 
construction  of  the  "  trust- fund  "  doctrine,  said :  "  The  property 
of  a  corporation  is  doubtless  a  trust  fund  for  the  payment  of  its 
debts  in  the  sense  that  when  the  corporation  is  lawfully  dissolved, 
and  all  its  business  wound  up,  or  when  it  is  insolvent,  all  its 
creditors  are  entitled  in  equity  to  have  their  debts  paid  out  of 
the  corporate  property  before  any  distribution  thereof  among  the 
stockholders.  It  is  also  true,  in  the  case  of  a  corporation,  as  in 
that  of  a  natural  person,  that  any  conveyance  of  the  property  of 
the  debtor  without  authority  of  law  and  in  fraud  of  existing 
creditors  is  void."  This  is  probably  what  is  meant  when  it  is  said 
in  some  cases,  as  in  Clark  v.  Bever,  139  U.  S.  96,  no;  11  Sup.  Ct. 
Rep.  468,  that  the  capital  of  a  corporation  is  a  trust  fund  sub  modo. 
If  so,  no  one  will  dispute  it.  But  it  means  very  little,  for  the 
same  thing  could  be  truthfully  said  of  the  property  of  an  in- 
dividual or  a  partnership.  And  obviously  it  would  make  no 
difference  whether  the  disposition  of   the  corporate  property   is 
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to  a  stranger  or  to  a  stockholder,  except  that,  of  course,  the  lat- 
ter could  not  be  an  innocent  purchaser. 

There  is  also  much  confusion  in  regard  to  what  the  "  trust-fund  " 
doctrine  applies.    Some  cases  seem  to  hold  that  unpaid  subscribed 
capital  is  a  trust  fund,  while  other  assets  are  not  —  that  is,  so  long 
as  the  subscription  is  unpaid,  it  is  held  in  trust  by  the  corporation, 
but,  when  once  paid  in,  it  ceases  to  be  a  trust  fund;  while  other 
cases  hold  that,  paid  or  unpaid,  it  is  all  a  trust  fund.     The  first 
seems  to  be  the  rule  laid  down  in  SazK^yer  v.  Hoag,  ly  Wall.  6io, 
in  which  the  "  trust-fund  "  doctrine  was  first  squarely  announced 
by  that  court  with  all  the  vigor  and  force  characteristic  of  the 
great  jurist  who  wrote  the  opinion.     In  that  case  a  stockholder 
in  an  insurance  company  had  given  his  note,  as  the  court  found 
the  fact  to  be,  for  85  per  cent,  of  his  subscription  to  the  stock 
of  the  company.     After  the  company  had  become  bankrupt,  and 
the  stockholder  knew  the  fact,  he  bought  up  a  claim  against  the 
company  for  one-third  its  face,  and  in  a  suit  by  the  assignee  in 
bankruptcy  on  his  note  set  up  this  claim  as  an  offset.     That  this 
would  have  been  a  fraud  on  the  bankrupt  act,  and  at  least  a  moral 
fraud  on  policy  holders,  is  quite  apparent  without  invoking  the 
"  trust- fund  "  doctrine ;  and,  if  the  note  for  unpaid  stock  was  a 
trust  fund,  there  could  have  been  no  offset,  whether  the  company 
was  solvent  or  insolvent.     In  the  opinion  it  is  said  that,  if  the 
subscription  had  been  paid  by  the  note  or  otherwise,  the  note 
ceased  thereby  to  be  a  trust  fund  to  which  creditors  can  look,  and 
becomes  ordinary  assets,  with  which  directors  may  deal  as  they 
choose.     But  in   Upton  v.  Tribilcock,  91  U.  S.  45,  it  is  stated: 
"  The  capital  paid  in  and  promised  to  be  paid  in  is  a  fund  which 
the  trustees  cannot  squander  or  give  away."     While  in  Sanger  v. 
Upton,  id.  56,  it  is  said :     "  When  debts  are  incurred  a  contract 
arises  with  the  creditors  that  it  [the  capital]   shall  not  be  with- 
drawn or  applied  otherwise  than  upon  their  demands  until  such 
demands  are  satisfied."     And  in  the  same  connection   it  is  dis- 
tinctly stated  that  there  is  no  difference  between  assets  paid  in 
and  subscriptions ;  that  "  unpaid  stock  is  as  much  a  part  of  this 
pledge  and  as  much  a  part  of  the  assets  of  the  company  as  the 
cash  which  has  been  paid  in  upon  it.     Creditors  have  the  same 
right  to  look  to  it  as  to  an3^ing  else,  and  the  same  right  to  in- 
sist upon  its  payment  as  upon  the  payment  of   any  other  debt 
due  to  the  company.     As  regards  creditors,  there  is  no  distinc- 
tion between  such  a  demand  and  any  other  asset  which  may  form 
a  part  of  the  property  and  effects  of  the  corporation."    This  lan- 
guage  is  quoted  and  approved  in  County  of  Morgan  v.  Allen, 
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103  U.  S.  498,  508.  It  would  seem  clear  that  this  is  the  correct 
statement  of  the  law.  The  capital  (not  the  mere  share  certificates) 
means  all  the  assets,  however  invested.  If  a  subscriber  gives  his 
note  for  his  stock,  that  note  is  no  more  and  no  less  a  trust  fund 
than  the  money  would  have  been  if  he  had  paid  cash  down.  Capi- 
tal cannot  change  from  a  trust  to  not  a  trust  by  a  mere  change 
of  form.  It  is  either  all  a  trust  or  all  not  a  trust,  and  the  "  trust- 
fund  "  rule,  whatever  that  be,  must  apply  to  all  alike,  and  in  the 
same  way.  If  the  assets  of  a  corporation  are  given  back  to  stock- 
holders, the  result  is  the  same  as  if  the  shares  had  been  issued 
wholly  or  partly  as  a  bonus.  The  latter  is  merely  a  short  cut  to 
the  same  result.  So  with  dividends  paid  out  of  the  capital,  volun- 
tary conveyances,  stock  paid  in  overvalued  property ;  all  are  forms 
of  one  and  the  same  thing,  all  reaching  the  same  result  (a  dis- 
position of  corporate  assets),  which  may  or  may  not  be  a  fraud 
on  creditors,  depending  on  circumstances.  This  much  being 
once  settled,  the  solution  of  the  question  when  a  subsequent  credi- 
tor can  insist  on  pa3rment  of  stock  issued  as  paid  up,  but  not  in 
fact  paid  for,  or  not  paid  for  at  par,  becomes,  as  we  shall  presently 
see,  comparatively  simple. 

Another  proposition  which  we  think  must  be  sound  is  that 
creditors  cannot  recover  on  the  ground  of  contract  when  the  cor- 
poration could  not.  Their  right  to  recover  in  such  cases  must 
rest  on  the  ground  that  the  acts  of  the  stockholders  with  reference 
to  the  corporate  capital  constitutes  a  fraud  on  their  rights.  We 
have  here  a  case  where  the  contract  between  the  corporation  and 
the  takers  of  the  shares  was  specific  that  the  shares  should  not  be 
paid  for.  Therefore,  unlike  many  of  the  cases  cited,  there  is  no 
ground  for  implying  a  promise  to  pay  for  them.  The  parties  have 
explicitly  agreed  that  there  shall  be  no  such  implication,  by  agree- 
ing that  the  stock  shall  not  be  paid  for.  In  such  a  case  the  credit- 
ors undoubtedly  may  have  rights  superior  to  the  corporation,  but 
these  rights  cannot  rest  on  the  implication  that  the  shareholder 
agreed  to  do  something  directly  contrary  to  his  real  agreement, 
but  must  be  based  on  tort  or  fraud,  actual  or  presumed.  In  Eng- 
land, since  the  act  of  1867,  there  is  an  implied  contract  created  by 
statute  that  "  every  share  in  any  company  shall  be  deemed  and  be 
taken  to  have  been  issued  and  to  be  held  subject  to  the  payment 
of  the  whole  amount  thereof  in  cash."  This  statutory  contract 
makes  every  contrary  contract  void.  Such  a  statute  would  be  en- 
tirely just  to  all,  for  every  one  would  be  advised  of  its  provisions, 
and  could  conduct  himself  accordingly.  And  in  view  of  the  fact 
that  "  watered  "  and  "  bonus  "  stock  is  one  of  the  greatest  abuses 
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connected  with  the  management  of  modern  corporations,  such  a 
law  might,  on  grounds  of  public  policy,  be  very  desirable.  But  this 
is  a  matter  for  the  legislature,  and  not  for  the  courts.  We  have  no 
such  statute;  and,  even  if  the  law  of  1873,  under  which  the  car 
company  was  organized,  impliedly  forbids  the  issue  of  stock  not 
paid  for,  the  result  might  be  that  such  issue  would  be  void  as  uJbtra 
vires,  and  might  be  cancelled,  but  such  a  prohibition  would  not  of 
itself  be  sufficient  to  create  an  implied  contract,  contrary  to  the 
actual  one,  that  the  holder  should  pay  for  his  stock. 

It  is  well  settled  that  an  equity  in  favor  of  a  creditor  does  not 
arise  absolutely  and  in  every  case  to  have  the  holder  of  "  bonus  " 
stock  pay  for  it  contrary  to  his  actual  contract  with  the  corpo- 
ration. Thus  no  such  equity  exists  in  favor  of  one  whose  debt 
was  contracted  prior  to  the  issue,  since  he  could  not  have  trusted 
the  company  upon  the  faith  of  such  stock.  First  Nat.  Bank  v. 
Gustin,  etc.  Mining  Co,,  42  Minn.  327;  44  N.  W.  Rep.  198;  Coit 
V.  Gold  Amalgamating  Co,,  1 19  U.  S.  343;  7  Sup.  Ct.  Rep.  231; 
Handley  v.  Stutz,  139  U.  S.  417,  435;  11  Sup.  Ct.  Rep.  530.  It 
does  not  exist  in  favor  of  a  subsequent  creditor  who  has  dealt 
with  the  corporation  with  full  knowledge  of  the  arrangement  by 
which  the  "  bonus  "  stock  was  issued,  for  a  man  cannot  be  de- 
frauded by  that  which  he  knows  when  he  acts.  First  Nat.  Bank  v. 
Gustin,  etc..  Mining  Co.,  supra.  It  has  also  been  held  not  to  exist 
where  stock  has  been  issued  and  turned  out  at  its  full  market  value 
to  pay  corporate  debts.  Clark  v.  Bever,  supra.  The  same  has 
been  held  to  be  the  case  where  an  active  corporation,  whose 
original  capital  has  been  impaired,  for  the  purpose  of  recuperating 
itself  issues  new  stock,  and  sells  it  on  the  market  for  the  best  price 
obtainable,  but  for  less  than  par  {Handley  v.  Stutz,  supra)  ;  although 
it  is  difficult  to  perceive,  in  the  absence  of  a  statute  authorizing  such 
a  thing  (of  which  every  one  dealing  with  the  corporations  is  bound 
to  take  notice),  any  difference  between  the  original  stock  of  a  new 
corporation  and  additional  stock  issued  by  a  "  going  concern."  It 
is  difficult,  if  not  impossible,  to  explain  or  reconcile  these  cases 
upon  the  "  trust  fund  "  doctrine,  or,  in  the  light  of  them,  to  predi- 
cate the  liability  of  the  stockholder  upon  that  doctrine.  But  by 
putting  it  upon  the  ground  of  fraud,  and  applying  the  old  and 
familiar  rules  of  law  on  that  subject  to  the  peculiar  nature  of  a 
corporation  and  the  relation  which  its  stockholders  bear  to  it  and 
to  the  public,  we  have  at  once  rational  and  logical  ground  on  which 
to  stand.  The  capital  of  a  corporation  is  the  basis  of  its  credit. 
It  is  a  substitute  for  the  individual  liability  of  those  who  own  its 
stock.     People  deal  with  it  and  give  it  credit  on  the  faith  of  it 
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They  have  a  right  to  assume  that  it  has  paid-in  capital  to  the 
amount  which  it  represents  itself  as  having;  and  if  they  give  it 
credit  on  the  faith  of  that  representation,  and  if  the  representation 
is  false,  it  is  a  fraud  upon  them;  and,  in  case  the  corporation  be- 
comes insolvent,  the  law,  upon  the  plainest  principles  of  common 
justice,  says  to  the  delinquent  stockholder,  "  Make  that  representa- 
tion good  by  paying  for  your  stock."  It  certainly  cannot  require 
the  invention  of  any  new  doctrine  in  order  to  enforce  so  familiar  a 
rule  of  equity.  It  is  the  misrepresentation  of  fact  in  stating  the 
amount  of  capital  to  be  greater  than  it  really  is  that  is  the  true 
basis  of  the  liability  of  the  stockholder  in  such  cases;  and  it  fol- 
lows that  it  is  only  those  creditors  who  have  relied,  or  who  can 
fairly  be  presumed  to  have  relied,  upon  the  professed  amount  of 
capital,  in  whose  favor  the  law  will  recognize  and  enforce  an 
equity  against  the  holders  of  "  bonus  "  stock.  This  furnishes  a 
rational  and  uniform  rule,  to  which  familiar  principles  are  easily 
applied,  and  which  frees  the  subject  from  many  of  the  difficulties 
and  apparent  inconsistencies  into  which  the  "  trust-fund  "  doctrine 
has  involved  it ;  and  we  think  that,  even  when  the  **  trust-fund '' 
doctrine  has  been  invoked,  the  decision  in  almost  every  well-con- 
sidered case  is  readily  referable  to  such  a  rule. 

It  is  urged,  however,  that  if  fraud  be  the  basis  of  the  stock- 
holders' liability  in  such  cases,  the  creditor  should  affirmatively 
allege  that  he  believed  that  the  bonus  stock  had  been  paid  for, 
and  represented  so  much  actual  capital,  and  that  he  gave  credit 
to  the  corporation  on  the  faith  of  it;  and  it  is  also  argued,  that 
while  there  may  be  a  presumption  to  that  effect  in  the  case  of 
a  subsequent  creditor,  this  is  a  mere  presumption  of  fact,  and  that 
in  pleadings  no  presumptions  of  fact  are  indulged  in.  This  position 
is  very  plausible,  and  at  first  sight  would  seem  to  have  much  force ; 
but  we  think  it  is  unsound.  Certainly  any  such  rule  of  pleading  or 
proof  would  work  very  inequitably  in  practice.  Inasmuch  as  the 
capital  of  a  corporation  is  the  basis  of  its  credit,  its  financial  stand- 
ing and  reputation  in  the  community  has  its  source  in,  and  is 
founded  upon,  the  amount  of  its  professed  and  supposed  capital, 
and  every  one  who  deals  with  it  does  so  upon  the  faith  of  that 
standing  and'  reputation,  although,  as  a  matter  of  fact,  he  may 
have  no  personal  knowledge  of  the  amount  of  its  professed  capital^ 
and  in  a  majority  of  cases  knows  nothing  about  the  shares  of  stock 
held  by  any  particular  stockholder,  or,  if  so,  what  was  paid  for 
them.  Hence,  in  a  suit  by  such  creditor  against  the  holders  of 
"  bonus  "  stock,  he  could  not  truthfully  allege,  and  could  not  af- 
firmatively prove,  that  he  believed  that  the  defendants'  stock  had 
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been  paid  for,  and  that  he  gave  the  corporation  credit  on  the  faith 
of  it,  although,  as  a  matter  of  fact,  he  actually  gave  the  credit  on 
the  faith  of  the  financial  standing  of  the  corporation,  which  was 
based  upon  its  apparent  and  professed  amount  of  capital.  The 
misrepresentation  as  to  the  amount  of  capital  would  operate  as 
a  fraud  on  such  a  creditor  as  fully  and  effectually  as  if  he  had 
personal  knowledge  of  the  existence  of  the  defendants'  stock,  and 
believed  it  to  have  been  paid  for  when  he  gave  the  credit  For 
this  reason,  among  others,  we  think  that  all  that  it  is  necessary  to 
allege  or  prove  in  that  regard  is  that  the  plaintiff  is  a  subsequent 
creditor;  and  that,  if  the  fact  was  that  he  dealt  with  the  corpora- 
tion with  knowledge  of  the  arrangement  by  which  the  "  bonus  " 
stock  was  issued,  this  is  a  matter  of  defense.  Gogebic  Inv.  Co. 
V.  Iron  Chief  Min.  Co.,  78  Wis.  427 ;  47  N.  W.  726.  Counsel  cites 
Pogg  V.  Blair,  supra,  to  the  proposition  that  the  complaint  should 
have  stated  that  this  stock  had  some  value ;  but  that  case  is  not  in 
point,  for  the  plaintiff  there  was  a  prior  creditor;  and,  as  his  debt 
could  not  have  been  contracted  on  the  faith  of  stock  not  then 
issued,  he  could  only  maintain  his  action,  if  at  all,  by  alleging  that 
the  corporation  parted  with  something  of  value. 

In  one  respect,  however,  we  think  the  complaint  is  clearly  in- 
sufficient. The  thresher  company  is  here  asking  the  interposition 
of  the  court  to  aid  in  enforcing  an  equity  in  favor  of  creditors 
against  the  stockholders  by  declaring  them  liable  to  pay  for  this 
stock  contrary  to  their  actual  contract  with  the  corporation. 
While  the  proceeding  is  not,  strictly  speaking,  an  equitable  action, 
yet  the  relief  asked  is  equitable  in  its  nature.  Under  such  cir- 
cumstances, it  was  incumbent  upon  the  thresher  company  to  show 
its  own  equities,  and  that  it  was  in  a  position  to  demand  such 
relief.  It  was  not  the  original  creditor  of  the  car  company,  but 
the  assignee  of  the  original  creditors.  By  that  purchase  it,  of 
course,  succeeded  to  whatever  strictly  legal  rights  its  assignors 
had ;  but  it  is  not  rights  of  that  kind  which  it  is  here  seeking  to 
enforce.  Under  such  circumstances,  we  think  it  was  incumbent 
upon  it  to  state  what  it  paid  for  the  claims,  or  at  least  to  show 
that  it  paid  a  substantial,  and  not  a  mere  nominal,  consideration. 
The  only  allegation  is  that  it  paid  "  a  valuable  consideration." 
This  might  have  been  only  one  dollar.  It  appears  that  it  bought 
the  claims  after  the  car  company  had  become  insolvent,  and  its 
affairs  were  in  the  hands  of  a  receiver;  also  that  the  indebtedness 
of  that  company  amounted  to  about  $3,000,000,  and  that  there 
were  not  corporate  assets  enough  to  pay  any  considerable  part 
of  it.     The  mere  chance  of  collecting  something  out  of  the  stock- 
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holders  does  not  ordinarily  much  enhance  the  selling  price  of 
claims  against  an  insolvent  corporation.  If  any  person  or  com- 
pany had  gone  to  work  and  bought  up  for  a  mere  song  this  large 
indebtedness  of  the  car  company  for  the  purpose  of  speculating 
on  the  liability  of  the  stockholders,  no  court  would  grant  them 
the  relief  here  prayed  for.  It  would  say  to  them,  "  We  will  not 
create  and  enforce  an  equity  for  the  benefit  of  any  such  specu- 
lation." Counsel  for  respondent  suggest  that  the  thresher  com- 
pany is  but  an  organization  of  the  original  creditors,  who  formed 
it,  and  pooled  their  claims,  so  as  to  save  something  out  of  the 
wreck  of  the  car  company;  but  nothing  of  the  kind  is  alleged. 
On  this  ground  the  demurrer  should  have  been  sustained,    ♦    *    ♦ 

Order  reversed. 

GiLFiLLAN,  Ch.  J.,  took  no  part. 


Hatch  v,  Dana. 

loi  United  States  Reports  205  (1879). 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

On  April  12,  1871,  Charles  A.  Dana  recovered  a  judgment  in 
the  Circuit  Court  of  the  United  States  for  the  Northern  District 
of  Illinois  against  the  Chicago  Republican  Co.,  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  of  Illinois,  for 
the  sum  of  $6,419.17  and  costs. 

An  execution  issued  upon  this  judgment  was  by  the  marshal 
of  the  United  States  for  that  district  returned  nulla  bona. 

Thereupon,  on  August  23,  1871,  Dana,  on  behalf  of  himself 
and  all  other  creditors  of  the  company  who  might  come  in  and  seek 
relief  by  and  contribute  to  the  expense  of  the.  suit,  exhibited  in 
the  Circuit  Court  of  the  United  States  for  the  Southern  District  of 
Illinois  his  bill  in  equity  against  the  company,  Hatch,  Williams:^ 
and  other  resident  stockholders,  averring  the  incorporation  of  the 
company  in  February,  1865,  with  a  capital  stock  of  $500,000. 
divided  into  shares  of  $roo  each;  that  at  a  meeting  of  the  incor- 
porators, held  in  Chicago  in  April,  1865,  certain  stock  subscript 
tions  were  made,  Hatch  and  Williams  each  subscribing  for  one 
hundred  shares ;  that  a  complete  organization  of  the  company  was 
effected,  and  an  assessment  of  twenty  per  cent,  declared  upon  the 
stock  subscribed,  the  company  thereupon  commencing  business* 
that  eighty  per  cent,  of  the  subscriptions  to  stock  so  made  still  re- 
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mains  unpaid;  that  in  October,  1870,  the  company  so  organized 
sold  and  transferred  all  its  tangible  property,  credits,  and  sub- 
scription lists  to  a  corporation  of  a  very  similar  name,  and  there- 
upon ceased  to  do  business ;  that  the  company  is  wholly  insolvent  ; 
avers  the  recovery  of  the  judgment  aforesaid,  the  issue  and  the 
return  unsatisfied  of  an  execution  thereon ;  that  there  are  no  other 
unpaid  creditors  than  the  complainant.  It  prays  that,  upon  an 
accounting  of  the  amount  unpaid  upon  the  stock  subscriptions  of 
the  stockholders  named  as  defendants,  they  may  be  decreed  to  pay 
so  much  of  the  balance  found  unpaid  on  their  respective  subscrijK 
tions  as  will  be  sufficient  to  pay  the  ascertained  debts  of  the  cor- 
poration, including  the  judgment  aforesaid;  and  for  general  relief. 

The  complainant  dismissed  the  bill  as  to  all  of  the  defendants, 
except  Hatch  and  Williams.  They  in  their  answer  admit  the  in- 
corporation and  organization  of  the  company,  as  alleged  in  the 
bill ;  do  not  deny  that  they  were  of  the  original  stockholders  therein 
to  the  amount  alleged  in  the  bill,  but  aver  that  they  paid  in  thirty 
per  cent,  of  the  amount  subscribed  by  them;  admit  the  sale  of  its 
property  in  October,  1870,  and  that  since  then  it  has  done  no 
business;  do  not  know  whether  it  is  indebted  to  the  complainant 
or  any  other  person,  or  whether  or  not  it  is  insolvent;  deny  the 
recovery  of  the  said  judgment  and  call  for  full  proof  thereof,  but 
admit  that,  if  such  judgment  was  lawfully  rendered,  it  still  re- 
mains in  full  force  and  unsatisfied;  aver  that  about  August  i, 
1866,  the  company  determined  to  reduce  its  capital  stock  from 
$500,000  to  $200,000,  and  did  so,  calling  in  all  existing  certificates, 
and  reissuing  to  the  holders  thereof  new  certificates  of  two-fifths 
of  the  amount  which  they  originally  held,  since  which  time  various 
transfers  of  portions  of  the  new  or  substituted  stock  have  been 
made,  but  the  respondents  do  not  know  to  whom  or  by  whom  they 
Tiave  been  made ;  state  the  names  of  certain  persons  who,  together 
with  the  defendants,  are  holders  and  owners  of  portions  of  the 
stock;  and  ask  that  all  said  persons  be  made  parties,  and  that  an 
accounting  be  had,  in  conformity  with  the  prayer  of  the  bill. 

A  replication  to  the  answer  was  filed. 

The  facts  of  the  case  are  set  out  in  the  complainant's  bill.  A 
decree  was  rendered  January  6,  1879,  that  the  complainant,  Charles 
A.  Dana,  recover  of  Hatch  and  Williams  the  sum  of  $9,398.72. 
being  the  amount  due  on  that  day  upon  the  said  judgment,  and 
that  they  pay  the  costs  of  the  suit  to  be  taxed,  it  being  provided, 
however,  that  of  the  sum  so  decreed  to  be  paid  not  more  than  $7,000, 
together  with  interest  thereon  from  the  date  of  the  decree,  at  the 
rate  of  six  per  cent,  per  annum,  shall  be  made  and  collected  from 
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either  said  Hatch  or  Williams,  the  said  sum  of  $7,000  being  the 
amount  the  court  finds  each  of  them  to  owe  and  be  indebted  to  the 
Chicago  Republican  Co. 

From  this  decree  Hatch  and  Williams  appealed. 

Strong,  J.  This  bill  is  an  ordinary  creditor's  bill,  the  sole  object 
of  which  is  to  obtain  payment  of  the  complainant's  judgment.  It 
is  true  it  is  brought  on  behalf  of  the  complainant  and  all  other 
creditors  of  the  corporation  who  might  choose  to  come  in  and 
seek  relief  by  it,  contributing  to  the  expense  of  the  suit.  But  no 
other  creditors  came  in ;  and  it  does  not  appear  that  there  is  any 
other  creditor,  unless  it  be  one  of  the  stockholders,  who  was  made 
a  defendant,  and  who  filed  a  cross-bill  which  he  afterward  dis- 
missed.   All  the  stockholders  were  not  made  defendants. 

The  bill  was  not  a'  bill  seeking  to  wind  up  the  company.  It 
sought  simply  payment  of  a  debt  out  of  the  unpaid  stock  sub- 
scriptions. 

That  unpaid  stock  subscriptions  are  to  be  regarded  as  a  fund, 
which  the  corporation  holds  for  the  payment  of  its  debts,  is  an 
undeniable  proposition.  But  the  appellants  insist  that  a  creditor 
of  an  insolvent  corporation  is  not  at  liberty  to  proceed  against 
one  or  more  delinquent  subscribers  to  recover  the  amount  of  his 
debt  without  an  account  being  taken  of  other  indebtedness,  and 
without  bringing  in  all  the  stockholders  for  contribution.  They 
insist  also  that  by  the  terms  of  the  subscriptions  for  stock  made 
by  these  appellants  they  were  to  pay  for  the  shares  set  opposite 
their  names  respectively,  ''  as  called  for  by  the  said  company ;" 
that  the  company  made  no  calls  for  more  than  thirty  per  cent.; 
that,  therefore,  this  company  could  not  recover  the  seventy  per 
cent,  unpaid  without  making  a  previous  call;  and  that  a  court  oi 
equity  will  not  enforce  the  contract  differently  from  what  was  con- 
templated in  the  subscription. 

These  positions,  we  think,  are  not  supported  by  the  authorities 
—  certainly  not  by  the  more  modern  ones — nor  are  they  in  har- 
mony with  sound  reason  when  considered  with  reference  to  the 
facts  of  this  case.  The  liability  of  a  subscriber  for  the  capital 
stock  of  a  company  is  several,  and  not  joint.  By  his  subscription 
each  becomes  a  several  debtor  to  the  company,  as  much  so  as  if 
he  had  given  his  promissory  note  for  the  amount  of  his  subscrip- 
tion. At  law,  certainly,  his  subscription  may  be  enforced  against 
him  without  joinder  of  other  subscribers;  and  in  equity  his 
liability  does  not  cease  to  be  several.  A  creditor's  bill  merely 
subrogates  the  creditor  to  the  place  of  the  debtor,  and  garnishes 
the  debt  due  to  the  indebted  corporation.    It  does  not  change  the 
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character  of  the  debt  attached  or  garnished.  It  may  be  that  if 
the  object  of  the  bill  is  to  wind  up  the  affairs  of  this  corporation, 
all  the  shareholders,  at  least  so  far  as  they  can  be  ascertained, 
should  be  made  parties,  that  complete  justice  may  be  done  by 
equalizing  the  burdens,  and  in  prder  to  prevent  a  multiplicity  of 
suits.  But  this  is  no  such  case.  The  most  that  can  be  said  is  that 
the  presence  of  all  the  stockholders  might  be  convenient,  not  that 
it  is  necessary.  When  the  only  object  of  a  bill  is  to  obtain  payment 
of  a  judgment  against  a  corporation  out  of  its  credits  or  intan- 
gible property  —  that  is,  out  of  its  unpaid  stock,  there  is  not  the 
same  reason  for  requiring  all  the  stockholders  to  be  made  defend- 
ants. In  such  a  case  no  stockholder  can  be  compelled  to  pay  more 
than  he  owes. 

In  Ogilvie  v.  Knox  Insurance  Co.,  22  How.  380,  the  question 
was  considered.  That  was  a  case  in  which  several  judgment 
creditors  of  a  corporation  had  brought  a  creditor's  bill  against  it 
and  thirty-six  subscribers  to  its  capital  stock.  The  bill  alleged 
that  the  complainants  had  recovered  judgments  against  the  com- 
pany, upon  which  executions  had  been  issued  and  returned  **no 
property;"  that  the  other  defendants  had  severally  subscribed  for 
its  stock,  and  that  the  subscriptions  remained  unpaid,  payment 
not  having  been  enforced  by  the  company.  The  prayer  of  the  bill 
was  that  these  other  defendants  might  be  decreed  to  pay  their 
subscriptions,  and  that  the  judgments  might  be  satisfied  out  of 
the  sum  paid.  It  was  objected,  as  here,  that  the  bill  was  defective 
for  want  of  proper  parties;  but  the  court  held  the  objection  un- 
tenable.    In  delivering  the  opinion  of  the  court,  Grier,  J.,  said: 

"The  creditors  of  the  corporation  are  seeking  satisfaction  out  of 
the  assets  of  the  company  to  which  the  defendants  are  debtors. 
If  the  debts  attached  are  sufficient  to  pay  their  demands,  the 
creditors  need  look  no  further.  They  are  not  bound  to  settle  up 
all  the  affairs  of  this  corporation,  and  the  equities  between  its 
various  stockholders,  corporators,  or  debtors.  If  A  is  bound  to 
pay  his  debt  to  the  corporation  in  order  to  satisfy  its  creditors, 
he  cannot  defend  himself  by  pleading  that  these  complainants 
might  have  got  their  satisfaction  out  of  B  as  well.  It  is  true,  if  it 
be  necessary  to  a  complete  satisfaction  of  the  complainants  that 
the  corporation  be  treated  as  an  insolvent,  the  court  may  appoint  a 
receiver,  with  authority  to  collect  and  receive  all  the  debts  due  to 
the  company,  and  administer  all  its  assets.  In  that  way  all  the 
other  stockholders  or  debtors  may  be  made  to  contribute."  The 
court,  therefore,  directed  a  decree  against  the   respondents  scv- 
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erally  for  such  amounts  as  appeared  to  be  due  and  unpaid  by  each 
of  them  for  their  shares  of  the  capital  stock. 

This  case  is  directly  in  point,  and  it  does  not  stand  alone.  In 
Bartlett  v.  Drew,  57  N.  Y.  587,  it  was  ruled  that  when  the  prop- 
erty of  a  corporation  had  been  divided  among  its  stockholders 
before  all  its  debts  had  been  paid,  a  judgment  creditor,  after  the 
return  of  an  execution  unsatisfied,  might  maintain  an  action,  in 
the  nature  of  a  creditor's  bill,  against  a  stockholder  to  reach  what- 
soever was  so  received  by  him,  and  that  he  was  not  required  to 
make  all  the  stockholders  parties  to  the  action ;  that  he  had  noth- 
ing to  do  with  the  equities  between  the  stockholders,  unless  he 
chose  to  intervene  to  settle  them.  This  is  much  beyond  what  the 
complainant  needs  in  this  case.  It  is  enforcing  against  stockhold- 
ers in  severalty  what  the  corporation  could  not  enforce,  without 
any  regard  to  the  equities  of  one  against  the  others. 

So  in  Pierce  v.  The  Milwaukee  Construction  Co.,  38  Wis.  253, 
which  was  a  proceeding  analogous  to  a  creditor's  bill,  and  brought 
to  enforce  payment  to  a  judgment  creditor  of  the  company  of  un- 
paid subscriptions  to  its  capital  stock,  it  was  ruled  that  the  com- 
plaint was  not  bad  because  all  the  stockholders  were  not  made 
defendants.  This,  it  is  true,  was  a  proceeding  under  a  statute, 
but  it  was  a  statute  enacting  substantially  this  equity  rule. 

In  Marsh  v.  Burroughs,  i  Woods,  468,  a  bill  of  certain  credit- 
ors who  had  recovered  judgments  against  a  bank  to  recover  from 
some  .stockholders  who  had  not  paid  in  full  their  subscriptions, 
nonTJoinder  of  parties  was  set  up  in  defense.  Bradley,  J.,  said: 
"A  judgment  creditor  who  has  exhausted  his  legal  remedy  may 
pursue  in  a  court  of  equity  any  equitable  interest,  trust,  or  de- 
mand of  his  debtor,  in  whosesoever  hands  it  may  be.  And  if  the 
party  thus  reached  has  a  remedy  over  against  other  parties  for 
contribution  or  indemnity,  it  will  be  no  defense  to  the  primary 
suit  against  him  that  they  are  not  parties.  If  a  creditor  were  to 
be  stayed  until  all  such  parties  could  be  made  to  contribute  their 
proportionate  share  of  the  liability,  he  might  never  get  his  money." 

The  case  of  Wood  v.  Dunvmer,  3  Mass.  308,  upon  which  the  ap- 
pellants largely  rely,  was  not  an  attempt  to  reach  unpaid  stock 
subscriptions.  It  was  sought  to  follow  the  property  of  a  corpora- 
tion paid  over  to  its  shareholders  before  its  debts  were  paid.  But 
even  in  that  case  the  bill  was  sustained,  though  all  the  shareholders 
were  not  made  defendants.  Those  not  sued  appear  to  have  been 
treated  only  as  convenient,  not  as  necessary,  parties. 

The  cases  of  Pollard  v.  Bailey,  20  Wall.  520,  and  Terry  v. 
Tubman,  92  U.  S.  156,  are  not  in  conflict  with  Ogilvie  v.  Knox 
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Insurance  Co.  They  arose  under  statutory  provisions  imposing 
upon  the  stockholders  of  banks  a  liability  for  the  debts  of  the 
corporation,  "  in  proportion  to  their  stock  held  therein."  It  was 
this  liability  beyond  the  stock  subscription  which  was  sought  to 
be  enforced,  and  as  it  was  only  a  proportional  liability,  its  extent 
could  be  ascertained  only  when  the  obligation  of  the  other  share- 
holders was  taken  into  consideration.  Hence  it  was  ruled  that 
the  proper  mode  of  proceeding  was  by  bill  in  equity  in  which  an 
account  of  the  debts  and  stock  could  be  taken  and  a  pro  rata  dis- 
tribution could  be  made.  Not  a  hint  was  given  that  the  latter 
case  was  intended  to  be  questioned  or  qualified.  Indeed,  Pollard  v. 
Bailey  and  Terry  v.  Tubman  have  little  analogy  to  it  or  to  the 
case  we  have  now  before  us.  They  were  both  suits  at  law.  The 
debt  due  by  these  appellants  to  the  corporation  of  which  they  arc 
members  is  a  fixed  and  definite  one,  and  it  is  neither  more  nor  less 
because  other  debts  may  be  due  to  the  company  from  other  stock- 
holders. 

We  hold,  therefore,  that  the  complainant  was  under  no  obliga- 
tion to  make  all  the  stockholders  of  the  bank  defendants  in  his 
bill.  It  was  not  his  duty  to  marshal  the  assets  of  the  bank  or  to 
adjust  the  equities  between  the  corporators.  In  all  that  he  had 
no  interest.  The  appellants  may  have  had  such  an  interest,  and 
if  so,  it  was  quite  in  their  power  to  secure  its  protection.  They 
might  have  moved  for  a  receiver,  or  they  might  have  filed  a  cross- 
bill, obtained  a  discovery  of  the  other  stockholders,  brought  them 
in,  and  enforced  contribution  from  all  who  had  not  paid  their  stock 
subscriptions.     Their  equitable  right  to  contribution  is  not  yet  lost. 

That  the  appellants  are  not  protected  by  the  fact,  if  such  was 
the  fact  that  their  subscriptions  for  stock  were  payable  "  as  called 
for  by  the  company,"  we  think  is  clear.  Assuming  that  such  a 
clause  in  the  subscription  meant  more  than  an  agreement  to  pay 
on  demand,  and  that  it  contemplated  a  formal  call  upon  all  sub- 
scribers to  the  stock  of  the  company,  the  subscriptions  were  still 
in  the  nature  of  a  fund  for  the  payment  of  the  company's  debts, 
and  it  was  the  duty  of  the  company  to  make  the  calls  whenever 
the  funds  were  needed  for  such  payment.  If  they  were  not  made, 
the  officers  of  the  company  violated  their  trust,  held  both  for  the 
stockholders  arid  the  company.  And  it  would  seem  to  be  singular 
if  the  stockholders  could  protect  themselves  from  paying  what  they 
owe  by  setting  up  the  default  of  their  own  agents.  But  in  this 
case  the  company  went  out  of  business  before  the  complainant 
obtained  his  judgment,  and  it  does  not  appear  that  since  that  time 
it  has  had  any  officers  who  could  make  the  calls      Before  that 
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time  its  president  was  dead.  However  this  may  be,  it  is  well 
settled  that  a  court  of  equity  may  enforce  ihe  payment  of  stock 
subscriptions  though  there  have  been  no  calls  for  them  by  the 
company.  In  Henry  v.  Railroad  Co.,  17  Ohio,  187,  a  suit  brought 
by  a  judgment  creditor  of  a  corporation  to  enforce  payment  by  its 
stockholders  of  their  unpaid  subscriptions,  for  which  calls  had  not 
been  made,  it  was  held  that  when  a  company  ceases  to  keep  up 
its  organization,  and  abandons  all  action  under  the  charter,  a  pro- 
ceeding at  the  instance  of  the  creditor  becomes  indispensable.  It 
was  further  said :  "  When  a  company,  becoming  insolvent,  as  in 
this  case,  abandons  all  action  under  its  charter,  the  original  mode 
of  making  calls  upon  the  stockholders  cannot  be  pursued.  The 
debt,  therefore,  from  that  time  must  be  treated  as  due  without 
further  demand."  This  means,  of  course,  as  between  the  debtor 
and  the  creditor  of  the  corporation.  After  all,  a  company  call  is 
but  a  step  in  the  process  of  collection,  and  a  court  of  equity  may 
pursue  its  own  mode  of  collection,  so  that  no  injustice  is  done  to 
the  debtor. 

In  the  English  courts  a  mandamus  is  sometimes  awarded  to 
compel  the  directors  to  make  the  necessary  calls.  Queen  v.  The 
Victoria  Park  Co,,  i  Ad.  &  El.  (N.  S.)  544;  Queen  v.  Ledgard, 
id.  616;  The  King  v.  Katharine  Dock  Co.,  4  Bam.  &  Ad  360.  But 
this  remedy  can  avail  only  when  there  are  directors.  The  remedy 
in  equity  is  more  complete,  and  it  is  well  recognized.  Ward  v.  The 
Griswoldville  Manufacturing  Co,,  16  Conn.  593.  In  such  cases  it 
■is  nowhere  held,  so  far  as  we  know,  that  a  formal  call  must  be 
made  before  a  bill  can  be  filed.  Indeed,  the  filing  of  the  bill  is 
equivalent  to  a  call.  Before  it  is  filed  the  court  has  no  jurisdiction 
of  the  matter.  In  bankruptcy,  an  assessment  or  a  call  may  be 
made,  for  the  assignee  of  a  bankrupt  corporation  succeeds  to  its 
rights  and  becomes  the  legal  owner.     Not  so  in  equity. 

In  the  Dalton,  etc.  Railroad  Co.  v.  McDaniel,  56  Ga.  191',  a 
creditor's  bill  very  like  the  present  was  filed.  It  was  objected  by 
the  stockholders,  who  were  defendants,  that  it  was  for  the  directors 
of  the  company  and  not  for  the  court  to  call  in  the  stock  subscrip- 
tions, and  that  their  contract  only  obligated  them  to  obey  a  call 
emanating  from  the  company ;  but  it  was  ruled  that  "  principle  and 
sound  reason  accord  with  authority  that  equity  will  grant  relief 
in  all  such  cases." 

In  view  of  these  considerations  we  think  none  of  the  assignments 
of  error  is  sustained. 

Decree  affirmed. 
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The  two  following  cases  show  for  what  and  at  what  value  shares  may  be 
sold,  and  prove  exceptions  to  the  trust  fund  rule  elaborated  in  the  next 
preceding  cases. 

David  C.  Van  Cott,  Receiver,  etc.,  Respondent,  v.  James  A. 
Van  Brunt,  Impleaded,  etc.,  Appellant. 

82  New  York  Reports  535  (1880). 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  Second  Judicial  Department,  affirming  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts  are  set  forth  sufficiently 
in  the  qpinion. 

Miller,  J.  The  plaintiff,  as  receiver  of  the  Hudson  Avenue 
Railroad  Company,  in  his  complaint  claims  to  recover  of  the  de- 
fendant. Van  Brunt,  and  one  Slaght,  as  stockholders  of  said  com- 
pany, on  account  of  unpaid  stock  held  by  them  respectively.  It  is 
alleged  that  the  defendant.  Van  Brunt,  was  president,  director,  and 
principal  manager,  and  Slaght  a  director,  of  said  company;  that 
the  management  of  the  corporation  from  the  commencement  was 
fraudulent  and  illegal  toward  the  oorporaticm  and  its  crcklitors,  and 
an  accounting  is  asked  of  the  assets,  debts,  and  liabilities,  and  of 
the  stock  held  by  said  defendants  and  the  amounts  unpaid  thereon ; 
also  of  the  amount  of  the  paid-up  capital  of  the  company,  and 
of  the  debts  incurred  and  owing  by  the  company  while  the  defend- 
ants were  such  directors.  It  is  also  demanded  that  the  defendants, 
as  stockholders,  may  be  adjudged  to  pay  up  what  is  unpaid  on 
their  stock,  or  such  amount  as  may  be  necessary  to  pay  up  the  debts 
of  the  company,  and  that  they  may  be  compelled  to  pay  the  excess 
of  debts  incurred  while  they  were  directors,  without  their  dissent, 
according  to  law,  over  and  above  three  times  the  amount  of  capital 
actually  paid  up.  The  Special  Term  found,  among  other  things, 
that  defendant.  Van  Brunt,  who  only  appeals  —  the  action  having 
been  discontinued  as  to  Slaght,  since  the  interlocutory  d^jee  — 
was  the  holder  of  five  hundred  and  four  shares  of  stock,  upon  which 
the  whole  amount  of  the  par  value  was  never  paid,  and  upon  which 
no  payments  had  been  made,  except  that  he.  being  president,  made 
an  agreement  with  one  Cowperthwaite  to  build  and  equip  a  portion 
of  the  road  for  a  certain  sum  in  stock  and  for  a  certain  sum  in 
bonds,  which  contract  immediately  afterward  was  assigned  to  Van 
Brunt ;  that  the  stock  and  bonds  were  issued  accordingly,  and  that 
Van  Brunt  and  others  associated  with  him  built  and  equipped  the 
portion  of  the  road  referred  to  at  an  expense  less  than  the  amount 
in  stock  and  bonds  prescribed  by  the  contract,  and  that  said  Van 
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Brunt  has  ever  since  held  four  hundred  and  seventy-five  shares 
of  said  stock;  that  the  contract  with  CoWperthwaite  was  not  made 
with  the  intention  of  being  performed  by  him,  but  of  being  trans- 
ferred to  the  defendant,  Van  Brunt ;  and  that  the  arrangement  was 
promoted  by  the  said  Van  Brunt,  as  president  and  director  of  the 
company,  with  a  view  of  enabling  the  latter,  and  persons  who  might 
associate  with  him,  to  build  and  partially  equip  a  portion  of  the 
road  and  to  receive  stock  and  bonds  of  the  company  to  an  amount, 
at  the  par  value  thereof,  greatly  in  excess  of  the  actual  amount 
which  it  would  cost  or  which  it  was  worth. 

The  court  also  found  that  the  defendant,  Van  Brunt,  was,  at 
the  time  of  the  dissolution  of  the  company,  and  has  since  been 
also,  the  holder. of  twenty-nine  other  shares  of  the  stock  of  said 
company,  no  part  of  which  had  been  paid,  except  twenty-five  per 
cent,  on  two  shares.  It  was  further  found  that  during  the  defend- 
ant. Van  Brunt's,  administration  as  president  and  director,  stock 
and  bonds  were  issued  to  a  large  amount,  and  that  a  greater  part 
of  said  stock  and  bonds  were  diverted  from  their  legitimate  use 
and  disposed  of  by  him  in  violation  of  his  duty  as  president  and 
director.  As  conclusions  of  law,  among  others,  the  court  found  that 
the  scheme  or  arrangement  for  building  and  equipping  of  the  road 
was  fraudulent  against  the  company  and  its  creditors;  that  the 
defendants,  as  holders  of  the  unpaid  stock,  were  only  entitled  to 
have  credited,  as  a  payment  thereon,  the  actual  outlay  paid  or 
incurred  for  the  work  and  materials  and  running  stock  or  equip- 
ments furnished  by  them  in  good  faith,  and  held  that  the  defend- 
ants were  liable  for  the  amount  of  the  unpaid  stock  held  by  them. 

The  important  question  to  be  determined  in  this  case  is  whether 
the  defendant.  Van  Brunt,  was  liable  to  pay  for  the  stock  held  by 
him,  for  which  he  did  not  actually  subscribe,  at  the  par  value 
thereof?  Most  of  the  stock  was  received  under  the  agreement 
with  Cowperthwaite  to  build  and  equip  a  portion  of  the  road,  and 
in  consideration  thereof.  The  right  of  the  officers  of  a  railroad 
corporation  to  enter  into  an  agreement  to  build  its  road  and  pay 
for  the  construction  of  the  same  in  stock  or  bonds  cannot  be  seri- 
ously questioned,  and  contracts  of  this  description  are  frequently 
made  for  such  a  purpose.  In  Ang.  &  Ames  on  Corporations  (sec 
590a),  it  is  laid  down:  "An  agreement  is  often  made  by  railroads 
to  pay  the  persons  building  them  a  certain  proportion  of  the  con- 
tract price  in  stock.  Under  such  a  contract  the  contractor  is  en- 
titled to  the  proportion  in  stock  at  its  current  market  value  at  the 
time  payment  should  have  been  made.  And  if  the  stock  depreciate 
so  that  it  has  no  market  value,  the  amount  agreed  to  be  paid  in 
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stock  must  be  paid  in  money."  See  Hart  v.  Lautnan,  29  Barb.  410; 
Moore  v.  H.  R.  R.  Co.,  12  id.  156 ;  Porter  v.  Buckfield  Branch  R.  R., 
32  Me.  539.  If  a  contract  can  be  made  to  pay  in  part  for  building 
a  portion  of  the  road,  it  may  also  be  made  to  pay  for  the  whole 
thereof  in  like  manner;  and  there  is  no  valid  ground  for  claiming 
that  where  the  contractor  is  entitled  to  stock  at  its  market  value 
he  would  be  liable  for  the  difference  between  the  market  value  and 
the  par  value  thereof.  There  is  no  evidence  in  the  record  before 
us  to  establish  affirmatively  that  the  value  of  the  work  done  and 
materials  furnished  was  less  than  the  fair  and  just  value  of  the 
stock,  or  that  the  road  built  and  equipped  was  worth  less  than  said 
stock.  In  fact  the  testimony  shows  that  the  amount  expended 
exceeded  the  actual  value  of  the  stock  and  bonds  which  were  re- 
ceived in  consideration  of  the  same. 

The  evidence  also  established  that  the  stock  never  had  any 
market  value  whatever.  It  is  true  that  some  of  the  bonds  were 
disposed  of  at  fifty  and  sixty-five  cents  upon  the  dollar  and  less, 
and  in  some  instances  by  throwing  in  stock  to  the  same  amount 
and  one-half  more,  and  in  one  instance  taken  at  par  in  part  pay- 
ment of  a  debt;  but  they  were  intrinsically  valueless,  and  after 
a  while  were  sold  for  only  a  nominal  sum,  until  at  last  no  chic 
outside  of  the  company  would  take  either  the  bonds  or  stock  at 
any  real  price.  The  arrangement  for  the  building  of  the  road  was 
made  after  full  deliberation  and  consultation,  with  the  knowledge 
and  approval  of  all  the  directors  and  stockholders.  It  was  assented 
to  as  the  only  means  furnished,  and  the  only  offer  which  could  be 
obtained  from  any  one  to  insure  the  construction  of  the  railroad. 
It  was  the  best  thing  which  could  be  done  under  the  circumstances, 
was  entirely  satisfactory,  and  made  most  clearly  without  any  inten- 
tion to  defraud  the  company  or  its  creditors,  and  in  perfect  good 
faith.  It  is  difficult  to  see  how  the  creditors  could  be  defrauded 
when  all  the  property  which  the  company  ever  had  remained  in  its 
possession  and  under  its  control.  In  view  of  the  facts  presented, 
no  sufficient  reason  appears  why  the  stock  held  by  Van  Brunt  and 
not  subscribed  for  by  him  should  be  treated  and  regarded  as  full 
paid-up  stock.  It  was  evidently  intended  by  the  parties  that  it 
should  not,  and  such  was  manifestly  the  agreement  by  which  the 
stock  was  transferred  in  payment  of  the  building  of  a  portion  of 
the  road.  If  the  rule  be  once  established  that  no  agreement  can 
be  made  to  build  railroads  by  the  transfer  of  stock  or  bonds  to 
the  contractor,  without  rendering  him  liable  for  the  par  value 
thereof,  it  would  seriously  interfere  with  the  construction  of  enter- 
prises of  this  description,  and  would  prevent  the  building  of  many 
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railroads.  We  are  unable  to  discover  any  reason  why  stock  and 
bonds  may  not  be  transferred  to  a  contractor  to  pay  for  the  building 
of  a  railroad  where  the  contract  is  made  in  good  faith  and  with  no 
faudulent  intent,  although  such  stock  or  bonds  should  prove  to  be 
worth  even  more  than  the  amount  allowed  for  the  same.     *     *     * 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur,  except  Earl,  J.,  dissenting. 

Judgment  reversed. 


Handley  V,  Stutz. 

139  United  States  Reports  417  (1891). 

This  was  a  bill  in  equity,  filed  by  Sebastian  Stutz,  of  Pittsburg, 
Pa.,  by  certain  other  persons  composing  the  firm  of  Ragon 
Brothers,  of  Evansville,  Indiana,  and  by  others  composing  the 
firm  of  Louis  Stix  &  Co.,  of  Cincinnati,  Ohio,  on  behalf  of  them- 
selves and  such  other  creditors  of  the  Clifton  Coal  Co.  as  should 
come  in  and  contribute  to  the  expenses  of  the  suit,  against  the 
Qifton  Coal  Co.  and  certain  of  its  stockholders,  to  compel  an 
assessment  upon  certain  shares  of  stock  held  by  the  individual 
defendants,  and  payment  of  the  same  as  a  trust  fund  for  the  satis- 
faction of  the  debts  of  the  company.  The  bill  averred  in  substance 
that  the  Clifton  Coal  Co.  was  incorporated  under  the  laws  of  the 
State  of  Kentucky,  in  July,  1883,  with  power  to  purchase,  lease 
and  operate  coal  mines  in  the  State  of  Kentucky,  a  copy  of  the 
articles  of  incorporation  being  annexed  to  the  bill;  that  by  said 
articles  the  capital  stock  of  such  corporation  was  fixed  at  $120,000, 
divided  into  shares  of  $100  each,  with  power  to  increase  the  same 
to  $200,000,  by  a  majority  vote  of  the  stockholders;  that  all  the 
stock  was  then  taken  and  paid  for  by  the  subscribers  in  some 
manner  agreed  upon  between  them;  that,  pursuant  to  the  authority 
contained  in  the  articles  of  incorporation,  the  stockholders,  all  of 
them  being  present  and  voting,  "  at  a  meeting  duly  held  for  the 
purpose  in  May,  1886,  unanimously  resolved  and  ordered  that  the 
capital  stock  of  said  company  be,  and  in  fact  it  was,  then  increased 
to  $200,000,  in  shares  of  $100  each,  being  an  increase  of  800  shares 
of  stock  of  said  company;''  that  of  the  800  shares  then  created, 
the  defendant  Handley  subscribed  for  86^  shares,  two  of  the 
other  defendants  for  15  shares  each,  and  two  others  for  75  shares 
each,  certificates  of  which  were  issued  by  the  company,  and  de- 
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livered  to,  and  received  by,  said  subscribers,  as  they  were  respec- 
tively entitled;  but  that  neither  one  of  them  ever  paid  to  the  com- 
pany any  part  of  the  said  shares,  and  they  each,  respectively,  owe 
the  said  company  the  full  par  value  of  the  shares  of  the  said 
capital  stock  subscribed  for  and  issued  to  them. 

The  bill  also  averred  that  on  December  30,  1886,  it  having  been 
previously  resolved  to  issue  bonds  to  the  amount  of  $50,000,  and 
to  secure  the  payment  thereof  by  a  mortgage  upon  its  property', 
and  said  mrortgage  having  been  executed  to  trustees  and  recorded, 
a  contract  was  executed  and  delivered  to  the  company  by  certain 
others  of  the  defendants,  whose  names  were  subscribed  thereto, 
in  the  following  terms:  "We,  the  undersigned,  subscribe  for  the 
amount  set  opposite  our  names,  respectively,  to  bonds  of  the  Qif- 
ton  Coal  Co.,  aggregating  $50,000.  It  is  agreed  that  $50,000 
capital  stock  be  distributed  pro  rata  among  the  subscribers  to  the 
above  bonds;"  that  several  of  the  defendants  subscribed  to  this 
contract,  and  agreed  to  take  bonds  in  different  amounts;  that  said 
subscribers  paid  the  coal  company  for  the  bonds,  and  that  with 
the  money  thus  received,  to  the  extent  of  $30,000,  the  company 
paid  its  debts  to  certain  of  its  officers  and  managers,  who  had 
become  liable  by  endorsement  for  the  company,  and  that  nothing 
was  or  ever  had  been  paid  for  or  upon  any  of  the  shares  of  capital 
stock  thus  subscribed  for,  and  to  be  distributed  among  them ;  that 
is  to  say,  $50,000  of  said  capital  stock,  equivalent  to  500  shares 
thereof,  was,  in  fact,  subscribed  for  and  distributed  among  certain 
of  the  defendants,  to  whom,  in  May,  1887,  there  were  issued  and 
received  by  them  respectively  certificates  for  shares. 

The  bill  further  averred  that  the  plaintiffs  were  judgment  cred- 
itors of  the  company,  by  judgments  obtained  in  the  courts  of 
Kentucky;  that  their  debts  were  created  before  all  of  the  capital 
stock  of  said  company  was  paid  in ;  and  that  all  of  the  said  $80,- 
000  increase  of  the  capital  stock,  and  each  and  all  of  the  amounts 
due  to  the  company  for  any  part  of  its  capital  stock,  constituted  a 
trust  fund  for  their  benefit,  which  they  were  entitled  to  have  ad- 
ministered in  a  court  of  equity  to  the  satisfaction  of  their  said 
debts,  the  company  being  insolvent.     *     *     *i 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court.     *     *    * 

So  far  as  the  question  of  liability  to  the  proposed  assessments 
is  concerned,  these  defendants,  with  respect  to  their  relations  to 
this  corporation,  are  divisible  into  two  distinct  classes:  First, 
those  of  the  original  stockholders  who  received  the  $30,000  in- 

*  For  opinion  of  Circuit  Court,  see  41  Fed,  Rep.,  531. 
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creased  stock  as  a  gift;  second,  those  who  subscribed  to  the  $50,- 
000  bonds,  and  received  an  equal  amount  of  stock,  as  a  bonus  or 
inducement  to  make  the  subscription. 

4.  With  regard  to  the  first  class,  namely,  the  original  stockhold- 
ers, who  voted  for  this  increase  of  800  shares,  and  then  distributed 
among  themselves  300  of  those  shares,  without  the  shadow  of  right 
or  consideration,  it  is  difficult  to  see  why  they  should  not  be  called 
upon  to  respond  for  their  value.  The  only  claim  made  upon  their 
behalf  is  that  they  never  agreed  to  contribute  or  pay  for  the  same; 
that  the  stock  was  expressly  declared  to  be  "  fully  paid "  and 
*'  free  from  all  claims  or  demands  upon  the  part  of  the  company;" 
that  there  was  no  evidence  that  the  creditors  of  the  company  knew 
of,  or  relied  upon,  this  increase,  in  their  dealings  with  the  company; 
and  that  they  had  a  right  to  return  and  surrender  the  same,  which 
they  offered  to  do.  There  is  no  reason  to  suppose  that  these  stock- 
holders did  not  act  in  good  faith,  and  in  the  belief  that  they  were 
entitled  to  this  stock.  The  fact  that  they  did  not  subscribe  for  it 
or  agree  to  take  it  until  the  receipt  of  the  certificates,  is  immaterial, 
as  the  acceptance  of  the  certificates  is  sufficient  evidence  of  an 
agreement  to  pay  their  par  value.  Sanger  v.  Upton,  91  U.  S.  56, 
64;  Chubb  V.  Upton,  95  U.  S.  665;  Brigham  v.  Mead,  10  Allen, 

245. 

Ever  since  the  case  of  Sawyer  v.  Hoag,  17  Wall.  610,  it  has 

been  the  settled  doctrine  of  this  court  that  the  capital  stock  of  an 
insolvent  corporation  is  a  trust  fund  for  the  payment  of  its  debts; 
that  the  law  implies  a  promise  by  the  original  subscribers  of  stock 
who  did  not  pay  for  it  in  money  or  other  property  to  pay  for  the 
same  when  called  upon  by  creditors;  and  that  a  contract  between 
themselves  and  the  corporation,  that  the  stock  shall  be  treated  as 
fully  paid  and  non-assessable,  or  otherwise  limiting  their  liability 
therefor,  is  void  as  against  creditors.  The  decisions  of  this  court 
upon  this  subject  have  been  frequent  and  uniform,  and  no  relaxa- 
tion of  the  general  principle  has  been  admitted.  Upton  v.  Tribil- 
cock,  91  U.  S.  45;  Sanger  v.  Upton,  91  U.  S.  56;  Webster  v. 
Upton,  91  U.  S.  65 ;  Chubb  v.  Upton,  95  U.  S.  665 ;  Pullman  v. 
Upton,  96  U.  S.  328;  County  of  Morgan  v.  Allen,  103  U.  S.  498; 
Hawkins  v.  Glenn,  131  U.  S.  319;  Graham  v.  Railroad  Co.,  102 
TJ.  S.  148,  161 ;  Richardson  v.  Green,  134  U.  S.  30. 

It  is  simply  in  affirmance  of  this  general  principle  that  section 
14,  chapter  56  of  the  Gen.  Stats,  of  Kentucky  declares  that  nothing 
in  the  act  conferring  corporate  franchises,  or  permitting  the  organ- 
ization of  corporations  "  shall  exempt  the  stockholders  of  any  cor- 
poration  from  individual   liability  to  the  amount  of  the  unpaid 

67 
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instalments  on  stock  owned  by  them."  If  the  corporation  has  no 
right  as  against  creditors,  to  sell  or  dispose  of  this  stock  with  an 
agreement  that  no  further  assessment  shall  be  made  upon  it,  much 
less  has  it  the  right  to  give  it  away,  or  distribute  it  among  share- 
holders, without  receiving  a  fair  equivalent  therefor,  and  thereby 
induce  the  public  to  deal  with  it  upon  the  credit  of  such  shares, 
as  representing  the  assets  of  the  corporation.  Union  Mut.  Life 
Ins.  Co,  V.  Frear  Stone  Mfg.  Co.,  97  111.  537.  The  stock  of  a  cor- 
poration is  supposed  to  stand  in  the  place  of  actual  property  of 
substantial  value,  and  as  being  a  convenient  method  of  represent- 
ing the  interest  of  each  stockholder  in  such  property,  and  to  the 
extent  to  which  it  fails  to  represent  such  value  it  is  either  a  de- 
ception and  fraud  upon  the  public,  or  an  evidence  that  the  original 
value  of  the  corporate  property  has  become  depreciated.  The 
market  value  of  such  shares  rises  with  an  increase  in  the  value  of 
the  corporate  assets,  and  falls  in  case  of  loss  or  misfortune, 
whereby  the  value  of  such  assets  is  impaired.  And  the  increase 
of  value  of  such  stock  is  taken  to  represent  either  an  appreciation 
in  value  of  the  company's  property  beyond  the  par  value  of  the 
original  shares,  or  so  much  money  paid  to  the  corporation  as  is 
represented  by  such  shares.  If  it  be  once  admitted  that  a  cor- 
poration may  issue  stock  without  receiving  a  consideration  there- 
for, and  where  it  does  not  represent  actual  or  substituted  value 
in  corporate  assets,  there  is  apparently  no  limit  to  the  extent  to 
which  the  original  stock  may  be  "  watered,"  except  the  caprice  of 
the  stockholders.  While  an  agreement  that  the  subscribers  or 
holders  of  stock  shall  never  be  called  upon  to  pay  for  the  same 
may  be  good  as  against  the  corporation  itself,  it  has  been  uni- 
formly held  by  this  court  not  to  be  binding  upon  its  creditors. 

5.  Somewhat  different  considerations  apply  to  those  who  sub- 
scribed for  the  bonds  of  the  company,  with  the  understanding 
that  they  were  to  receive  an  amount  of  stock  equal  to  the  bonds 
as  an  additional  inducement  to  their  subscription.  The  facts 
connected  with  this  transaction  are  substantially  as  follows:  Some 
three  years  after  the  company  was  organized  it  became  apparent 
that  the  enterprise,  as  originally  contemplated  —  namely,  the  min- 
ing and  selling  of  coal  for  steam  and  domestic  purposes  —  was  not 
likely  to  be  a  success,  owing  to  the  inferior  character  of  the  prod- 
uct; and  the  only  hope  of  the  company  lay  in  the  manufacture  of 
the  coal  into  an  iron-making  coke,  that  is,  a  coke  containing  a 
percentage  of  sulphur  low  enough  to  admit  of  the  manufacture 
of  merchantable  pig  iron.  To  embark  in  this,  however,  money 
was  needed,  and  as  the  stock  of  the  company  was  not  worth  more 
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than  50  cents  on  the  dollar,  it  was  evident  this  could  not  be  effected 
simply  by  the  issue  of  new  stock.  It  was  proposed  at  the  meet- 
ing in  March  that  money  should  be  raised  by  the  issue  of  $50,000 
of  bonds,  with  which  to  add  the  requisite  structure  to  the  plant. 
But  it  was  soon  evident  that  the  bonds  could  not  be  negotiated 
without  the  stock,  and,  acting  upon  the  suggestion  of  a  Nashville 
banker,  it  was  resolved  at  the  meeting  in  May  that  the  stock  should 
be  increased  800  shares,  500  of  which  should  be  turned  over  to  the 
subscribers  to  the  bonds,  as  a  bonus  or  an  additional  considera- 
tion. The  evidence  is  uncontradicted  that  the  bonds  could  not  have 
been  negotiated  without  the  stock;  that  they  were  both  sold  as 
a  whole;  that  the  transaction  was  in  good  faith,  and,  consider- 
ing the  risk  that  was  taken  by  the  subscribers,  the  price  paid  for 
the  stock  and  bonds  was  fair  and  reasonable.  The  directors  ap- 
pear to  have  done  all  in  their  power  to  obtain  the  best  possible 
terms,  and  there  is  no  imputation  of  unfair  dealing  on  the  part  of 
any  one  connected  with  the  transaction.  At  that  time  the  mines 
and  property  of  the  company  were  in  good  condition,  and  the  pros- 
pects of  success  were  fair. 

The  case  then  resolves  itself  into  the  question  whether  an  active 
corporation,  or  as  it  is  called  in  some  cases,  a  "  going  concern," 
finding  its  original  capital  impaired  by  loss  or  misfortune,  may 
not,  for  the  purpose  of  recuperating  itself  and  providing  new  con- 
ditions for  the  successful  prosecution  of  its  business,  issue  new 
stock,  put  it  upon  the  market  and  sell  it  for  the  best  price  that 
can  be  obtained.  The  question  has  never  been  directly  raised  be- 
fore in  this  court,  and  we  are  not,  consequently,  embarrassed  by 
any  previous  decisions  on  the  point.  In  the  Upton  Cases,  arising 
out  of  the  failure  of  the  Great  Western  Insurance  Co. ;  in  Hatch 
v.  Dana,  loi  U.  S.  205,  and  in  Hawkins  v.  Glenn,  131  U.  S.  319, 
the  defendants  were  either  original  subscribers  to  the  increased 
stock,  at  a  price  far  below  its  par  value,  or  transferees  of  such 
subscribers;  and  the  stock  was  issued,  not  as  in  this  case  to  pur- 
chase property  or  raise  money  to  add  to  the  plant,  and  facilitate 
the  operations  of  the  company,  but  simply  to  increase  its  original 
stock  in  order  to  carry  on  a  larger  business,  and  the  stock  thus 
issued  was  treated  as  if  it  formed  a  part  of  the  original  capital. 
In  County  of  Morgan  v.  Allen,  103  U.  S.  498,  the  same  principle 
was  applied  to  a  subscription  by  a  county  to  the  capital  stock  of  a 
railroad  company,  for  which  it  had  issued  its  bonds,  although  such 
bonds  had  been  surrendered  to  the  county  with  the  consent  of 
certain  of  its  creditors. 
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To  say  that  a  corporation  may  not,  under  the  circumstances 
above  indicated,  put  its  stock  upon  the  market  and  sell  it  to  the 
highest  bidder,  is  practically  to  declare  that  a  corporation  can 
tiever  increase  its  capital  by  a  sale  of  shares,  if  the  original  stock 
has  fallen  below  par.  The  wholesome  doctrine,  so  many  times  en- 
forced by  this  court,  that  the  capital  stock  of  an  insolvent  corpora- 
tion is  a  trust  fund  for  the  payment  of  its  debts,  rests  upon  the 
idea  that  the  creditors  have  a  right  to  rely  upon  the  fact  that  the 
subscribers  to  such  stock  have  put  into  the  treasury  of  the 
corporation  in  some  form,  the  amount  represented  by  it;  but  it 
does  not  follow  that  every  creditor  has  a  right  to  trace  eacb  share 
of  stock  issued  by  such  corporation,  and  inquire  whether  its  holder, 
or  the  person  of  whom  he  purchased,  has  paid  its  par  value  for 
it.  It  frequently  happens  that  corporations,  as  well  as  individ- 
uals, find  it  necessary  to  increase  their  capital  in  order  to  raise 
money  to  prosecute  their  business  successfully,  and  one  of  the 
most  frequent  methods  resorted  to  is  that  of  issuing  new  shares 
of  stock  and  putting  them  upon  the  market  for  the  best  price  that 
can  be  obtained;  and  so  long  as  the  transaction  is  bofia  Me,  and 
not  a  mere  cover  for  "  watering  "  the  stock,  and  the  consideration 
obtained  represents  the  actual  value  of  such  stock,  the  courts  have 
shown  no  disposition  to  disturb  it.  Of  course  no  one  would  take 
stock  so  issued  at  a  greater  price  than  the  original  stock  could  be 
purchased  for,  and  hence  the  ability  to  negotiate  the  stock  and  to 
raise  the  money  must  depend  upon  the  fact  whether  the  purchaser 
shall  or  shall  not  be  called  upon  to  respond  for  its  par  value. 
While,  as  before  observed,  the  precise  question  has  never  been 
raised  in  this  court,  there  are  numerous  decisions  to  the  effect 
that  the  general  rule  that  holders  of  stock  in  favor  of  creditors 
must  respond  for  its  par  value,  is  subject  to  exceptions  where  the 
transaction  is  not  a  mere  cover  for  an  illegal  increase. 

Thus,  in  New  Albany  v.  Burke,  ii  Wall.  96,  a  city  subscribed 
to  the  stock  of  a  railroad,  and  issued  bonds  for  a  part  of  the  sub- 
scription, agreeing  to  issue  them  for  the  rest  of  it  when  the  road 
should  be  built  to  a  certain  point.  The  road  relied  mainly  upon 
these  bonds  to  raise  the  necessary  money.  The  validity  of  the 
bonds  being  denied  by  taxpayers,  who  had  filed  bills  to  enjoin  the 
raising  of  a  tax  to  pay  the  interest,  their  value  in  the  market  was 
largely  impaired,  and  it  was  found  they  could  not  be  sold  without 
a  sacrifice.  Under  these  circumstances  the  company  applied  to 
the  city  to  pay  a  certain  sum  which  had  been  borrowed  by  the 
road  upon  the  pledge  of  the  bonds  already  issued,  with  sundry 
other  moneys,  and  in  consideration  thereof  the  city  obtained  from 
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the  company  a  large  number  of  bonds  which  had  not  been  nego- 
tiated, and  a  cancellation  of  the  subscription.  In  a  suit  brought 
by  a  judgment  creditor  to  enforce  the  original  subscription,  it 
was  held  that  the  compromise  was  legal,  and  the  payment  of  such 
subscription  would  not  be  enforced,  although  it  subsequently  turned 
out  that  the  bonds  were  worth  more  than  they  could  have  been 
sold  for.  Said  Strong,  J,,  speaking  for  the  court :  "  Had  the 
company  sold  to  a  stranger,  and  then  the  city  become  a  purchaser 
from  the  stranger,  it  will  not  be  contended  that  any  creditor  of 
the  company  could  complain.'  And  it  can  make  no  difference 
whether  the  purchase  was  made  directly  or  indirectly  from  the 
first  holder  of  the  bonds,  assuming  that  there  was  no  fraud.  The 
transaction  *  *  *  was,  in  substance,  plainly  nothing  more  than 
a  purchase  by  the  city  of  its  own  bonds,  some  of  which  had  been 
issued  and  others  of  which  it  was  under  obligation  to  issue,  at  the 
call  of  the  vendor.  *  *  *  Looking  at  in  the  light  of  subse- 
quent events,  it  was  no  doubt  an  advantageous  purchase  for  the 
city;  and,  if  the  uncontradicted  evidence  is  to  be  believed,  it  was 
deemed  at  the  time  an  advantageous  sale  or  arrangement  for  the 
company.  *  *  *  We  may  add,  the  evidence  is  convincing  that 
the  contract  between  the  city  and  the  company  was  made  in  the 
utmost  good  faith,  with  no  intention  to  wrong  creditors  of  the 
latter ;  that  it  was  at  the  time  considered  advantageous  to  the  com- 
pany and  it  is  not  proved  that  all  was  not  paid  for  the  bonds  issued 
and  to  be  issued  that  they  could  have  been  sold  for  in  the  market."" 
So  in  Coit  v.  Gold  Amalgamating  Co,,  119  U.  S.  343,  it  was  held 
that  where  the  charter  of  a  corporation  authorizes  .the  capital 
stock  to  be  paid  for  in  property,  and  the  shareholders  honestly 
and  in  good  faith  pay  for  their  subscriptions  in  property  instead 
of  money,  third  parties  have  no  ground  of  complaint,  although  a 
gross  and  obvious  overvaluation  of  such  property  would  be 
strong  evidence  of  fraud  in  an  action  by  a  creditor  to  enforce  per- 
sonal liability.  The  court  held  that  where  full-paid  stock  was 
issued  for  property  received  there  must  be  actual  fraud  in  the 
transaction  to  enable  creditors  of  the  corporation  to  call  the  stock- 
holder to  account.  In  delivering  the  judgment  of  the  court  in 
that  case  at  the  circuit,  14  Fed.  Rep.  12,  Bradley,  J.,  ob- 
served: "That  trust  (in  favor  of  creditors)  does  not  arise  abso- 
lutely in  every  case  where  capital  stock  has  been  issued,  and 
where  it  has  been  settled  for  by  arrangement  with  the  company. 
It  is  not  as  if  the  stockholders  had  given  their  promissory  notes 
for  the  amount,  these  notes  being  in  the  treasury  of  the  company ; 
but  there  are  often  equities  to  which  the  stockholders  are  entitled 
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—  on  which  they  are  to  stand."  As  one  of  them,  he  mentioned 
the  case  of  stock  dividends  fairly  made  in  consideration  of  profits 
earned  and  of  accumulations  of  the  property  of  the  company,  and 
observed :  "  It  is  not  true  that  it  is  in  the  power  of  a  creditor  in 
every  case,  and  in  all  cases,  as  a  mere  matter  of  right,  to  institute 
an  inquiry  as  to  the  valuation  of  the  amount  of  the  consideration 
given  for  the  stock,  and  disturb  fair  arrangements  for  its  pay- 
ment in  other  ways  than  by  cash.  If  the  stock  has  been  fairly 
created  and  paid  for,  there  is  an  end  of  trusts  in  favor  of  any- 
body; and  this  does  not  affect  the  general  proposition  that  unpaid 
subscriptions  of  stock  are  a  trust  fund  to  be  administered  for  the 
benefit  of  creditors  after  a  corporation  becomes  insolvent." 

A  case  nearer  in  point  is  that  of  Clark  v.  Bever,  ante,  96,  de- 
cided at  the  present  term  of  this  court.  In  this  case,  a  railroad 
company,  of  which  defendant's  intestate  was  president  and  stock- 
holder, had  a  settlement  with  a  construction  company,  of  which 
defendjint's  intestate  was  also  a  member,  for  work  done  in  build-^ 
ing  the  road.  The  railroad  company,  being  unable  to  pay  the 
claim  of  the  construction  company,  delivered  to  it  thirty-five  hun- 
dred shares  of  its  stock  at  20  cents  on  the  dollar,  and  the  same 
were  accepted  in  full  satisfaction  of  the  debt.  The  stock  was  not 
worth  anything  in  the  market,  and  was  issued  directly  to  the  de- 
fendant's intestate.  No  other  payment  than  the  20  per  cent,  was 
ever  made  on  account  of  this  stock.  A  judgment  creditor  of  the 
railroad  company  filed  a  bill  to  compel  the  payment  by  the  de- 
fendant of  his  claim,  upon  the  theory  that  he  was  liable  for  the 
actual  par  value  of  such  stock,  whatever  may  have  been  its  mar- 
ket value  at  the  time  it  was  received.  It  was  held  he  could  not 
recover.  "Of  course,  under  this  view,"  says  Harlan,  J.,  in  de- 
livering the  opinion  of  the  court,  "  every  one  having  claims  against 
the  railway  company  —  even  laborers  and  employees  —  who  could 
get  nothing  except  stock  in  payment  of  their  demands,  became 
bound,  by  accepting  stock  at  its  market  value  in  payment,  to  ac- 
count to  unsatisfied  judgment  creditors  for  its  full  face  value, 
although  at  the  time  it  was  sought  to  make  them  liable,  the  cor- 
poration had  ceased  to  exist,  or  its  stock  had  remained,  as  it  was 
when  taken,  absolutely  worthless.  *  *  *  To  say  that  a  public 
corporation,  charged  with  public  duties,  may  not  relieve  itself 
from  embarrassment  by  paying  its  debts  in  stock  at  its  real  value  — 
there  being  no  statute  forbidding  such  a  transaction  —  without 
subjecting  the  creditor,  surrendering  his  debt,  to  the  liability  at- 
taching to  stockholders  who  have  agreed,  expressly  or  impliedly, 
to  pay  the  face  value  of  stock  subscribed  by  them,  is  in  effect  to 
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compel  them  either  to  suspend  operations  the  moment  they  be- 
come unable  to  pay  their  current  debts,  or  to  borrow  money  secured 
by  mortgage  upon  the  corporate  property." 

So  in  Fogg  V.  Blair,  ante,  118,  also  decided  at  the  present  term, 
it  was  held  to  be  competent  for  a  railroad,  exercising  good  faith, 
to  use  its  bonds  or  stock  in  payment  for  the  construction  of  its 
road,  although  it  could  not,  as  against  creditors  or  stockholders, 
issue  its  stock  as  fully  paid  without  getting  some  fair  or  reason- 
able equivalent  for  it.  It  was  there  said :  "  What  was  such  an 
equivalent  depends  primarily  upon  the  actual  value  of  the  stock 
at  the  time  it  was  contracted  to  be  issued,  and  upon  the  compensa- 
tion which,  under  all  the  circumstances,  the  contractors  were 
equitably  entitled  to  receive  for  the  particular  work  undertaken 
or  done  by  them."  It  appeared  in  that  case  that  full  and  ade- 
quate compensation  for  the  work  done  had  been  paid  by  the  com- 
pany in  its  mortgage  bonds,  and,  as  the  bill  contained  no  allega- 
tion whatever  as  to  the  real  or  market  value  of  such  stock,  it  was 
held  that  the  contractors  receiving  this  stock  were  not  liable  to 
creditors  for  its  par  value.  It  was  added :  "  If,  when  disposed  of 
by  the  railroad  company,  it  was  without  value,  no  wrong  was 
done  to  creditors  by  the  contract  made  with  Blaif  &  Taylor.  If 
the  plaintiff  expected  to  recover  in  this  suit  on  the  ground  that 
the  stock  was  of  substantial  value,  it  was  incumbent  upon  him  to 
distinctly  allege  facts  that  would  enable  the  court  —  assuming 
such  facts  to  be  true  —  to  say  that  the  contract  between  the  rail- 
road company  and  the  contractors  was  one  which,  in  the  interest 
of  creditors,  ought  to  be  closely  scrutinized."  It  would  seem  to 
follow  from  this  that  if  the  stock  had  been  of  some  value,  that 
value,  however  much  less  than  par,  would  have  been  the  limit  of 
the  holder's  liability.     *     *     * 

The  liability  of  a  subscriber  for  the  par  value  of  increased  stock 
taken  by  him  may  depend  somewhat  upon  the  circumstances 
under  which,  and  the  purposes  for  which,  such  increase  was  made. 
If  it  be  merely  for  the  purpose  of  adding  to  the  original  capital 
stock  of  the  corporation,  and  enabling  it  to  do  a  larger  and  more 
profitable  business,  such  subscriber  would  stand  practically  upon 
the  same  basis  as  a  subscriber  to  the  original  capital.  But  we 
think  that  an  active  corporation  may,  for  the  purpose  of  paying 
its  debts,  and  obtaining  money  for  the  successful  prosecution  of 
its  business,  issue  its  stock  and  dispose  of  it  for  the  best  price  that 
can  be  obtained.  Stein  v.  Howard,  65  Cal.  616.  As  the  company 
in  this  case  found  it  impossible  to  negotiate  its  bonds  at  par  without 
the  stock,  and  as  the  stock  was  issued  for  the  purpose  of  enhanc- 
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ing  the  value  of  the  bonds,  and  was  taken  by  the  subscribers  to  the 
bonds  at  a  price  fairly  representing  the  value  of  both  stock  and 
bonds,  we  think  the  transaction  should  be  sustained,  and  that  the 
defendants  cannot  be  called  upon  to  respond  for  the  par  value 
of  such  stock,  as  if  they  had  subscribed  to  the  original  stock  of 
the  company.  Our  conclusion  upon  this  branch  of  the  case  dis- 
poses of  it  as  to  those  who  were  held  liable  by  virtue  of  their  sub- 
scription to  the  bonds. 

6.  We  have  no  doubt  the  learned  circuit  judge  held  correctly 
that  it  was  only  subsequent  creditors  who  were  entitled  to  enforce 
their  claims  against  these  stockholders,  since  it  is  only  they  who 
could,  by  any  legal  presumption,  have  trusted  the  company  upon 
the  faith  of  the  increased  stock.  First  National  Bank  of  Dead- 
wood  V.  Gustin  Minerva  Consolidated  Mining  Co.,  44  N.  W.  Rep. 
198;  2  Morawetz  on  Corporations,  §§  832-3;  Coit  v.  iV.  C.  Gold 
Amalgamaiing  Co.,  14  Fed.  Rep.  12.  We  also  agree  with  him, 
that  creditors  who  become  such  after  the  increase  was  voted  in 
May,  1886,  are  entitled  to  look  to  those  who  subsequently  received 
the  stock,  notwithstanding  they  did  not  receive  it  until  after  the 
debts  had  been  contracted.  The  circuit  judge  found  in  this  con- 
nection that  the  "  complainants  had  no  knowledge  or  notice  of  the 
subscription  paper  of  December  30,  1886,  under  which  $45,000 
of  the  new  stock  was  distributed  to  those  who  subscribed  for 
bonds,  nor  of  the  distribution  among  the  old  stockholders  of 
$30,000  of  said  increased  stock,  nor  does  it  affirmatively  appear 
that  they  or  either  of  them  dealt  with  and  trusted  the  company 
upon  the  faith  of  that  increased  stock ;  but  the  fact  that  the  capital 
stock  had  been  increased  to  $200,000  was  made  public  and  was 
generally  known."  The  real  question  in  this  connection  is,  when 
may  it  be  presumed  creditors  trusted  the  corporation  upon  the 
faith  of  the  increased  stock?  Obviously,  when  such  increase  was 
ordered.  That  is  a  fact  to  which  publicity  would  naturally  be 
given;  the  creditors  could  not  be  expected  to  know  when  and  by 
whom  such  stock  would  be  taken.  It  is  true,  they  assume  the  risk 
of  the  stock  not  being  taken  at  all,  but  the  moment  shares  are 
taken,  they  are  supposed  to  represent  so  much  money  put  into  the 
treasury  as  they  are  worth,  which  becomes  available  for  the  pay- 
ment not  only  of  future  but  of  existing  creditors.  It  is  manifest 
that  any  attempt  to  gauge  the  liability  of  stockholders  by  the  ex- 
act time  they  took  their  stock  with  reference  to  the  dates  when 
the  several  claims  of  the  creditors  accrued,  and  by  the  further  fact 
whether  the  creditors  actually  knew  of  and  relied  upon  such  stock, 
would,  in  a  case  like  this,  where  the  creditors  and  stockholders  are 
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both  numerous,  lead  to  inextricable  confusion.  Even  the  flexibility 
of  a  court  of  equity  would  be  inadequate  to  adjust  the  rights  of 
the  parties.     *    *    ♦ 

We  think  there  was  no  error  in  the  ruling  of  the  court  in  these 
particulars. 

It  results  that  the  decree  of  the  court  below  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Fuller,  Ch.  J.,  with  whom  concurred  Lamar,  J.,  dissenting. 

I  dissent  from  the  conclusion  of  the  court  in  respect  of  the 
stock  received  by  the  subscribers  to  the  bonds.  That  stock  was 
not  paid  for  in  money  or  money's  worth,  or  issued  in  payment  of 
debts  due  from  the  company,  or  purchased  at  a  sale  upon  the  mar- 
ket. It  was  a  mere  bonus,  thrown  in  with  the  bonds  as  furnish- 
ing the  inducement  to  the  bond  subscription,  of  larger  control  over 
the  corporation,  and  of  possible  gain  without  expenditure.  Becom- 
ing secured  creditors  through  the  bonds,  the  subscribers  increased 
their  power  through  the  stock.  In  my  view,  there  was  no  actual 
payment  for  the  stock,  and  to  treat  it  as  paid  up  is  to  sanction  an 
arrangement  to  relieve  those  who  would  reap  the  benefit  derived 
from  the  possession  of  the  stock,  in  the  event  of  the  success,  from 
liability  for  the  consequences,  in  the  event  of  the  failure,  of  the 
enterprise. 

When  the  capital  stock  of  a  corporation  has  become  impaired, 
or  the  business  in  which  it  has  engaged  has  proven  so  unremuner- 
ative  as  to  call  for  a  change,  creditors  at  large  may  well  demand 
that  experiments  at  rehabilitation  should  not  be  conducted  at 
their  risk. 

My  brother,  Lamar,  concurs  with  me  in  this  dissent. 


Washburn  et  al.  v.  National  Wall  Paper  Co.  et  al, 

81  Federal  Reporter  17  (1897). 

This  is  an  appeal  from  the  decree  of  a  circuit  court,  southern 
district  of  New  York,  dismissing  the  bill. 

The  suit  was  brought  by  complainants,  who  are  large  owners  of  the  stock 
of  the  defendants,  the  National  Wall  Paper  Company,  to  restrain  the  pay- 
ment of  interest  upon  certain  obligations  of  the  company  called  "  debenture 
stock."  The  complainants  insisted  that  such  pa3rment  was  not  justified  by 
the  terms  of  the  debenture  stock  itself,  but  was  in  violation  of  the  agreement 
between  the  company  and  the  complainants,  and  of  the  provisions  of  the 
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articles  of  association  and  by-laws  of  the  company.    The  company's  president 
and  treasurer  were  joined  as  defendants.    *    *    » 

At  the  time  of  the  organization  of  the  company,  the  appellants,  constitut- 
ing the  firm  of  Cresswell  &  Washburn,  were  manufacturers  and  dealers  ia 
wall  paper,  under  the  firm  name  of  Cresswell  &  Washburn.  Other  firms 
and  individuals  were  engaged  in  like  business  in  various  parts  of  the  country. 
These  various  concerns  commenced  negotiations  with  the  National  Wall 
Paper  Company,  which  resulted  in  the  acquisition  by  the  latter  of  the  prop- 
erty and  assets  of  the  several  concerns,  including  complainants'  firm  of 
Cresswell  &  Washburn.  All  these  acquisitions  took  place  under  separate 
contracts  in  substantially  the  same  form  which  contained  these  provisions: 
(i)  "The  value  of  the  fixed  plant,  machinery,  fixtures,  chattels,  merchan- 
dise, book  accounts,  and  other  assets  hereby  transferred,  shall  be  fixed  by 
*  *  *  the  appraisers."  (2)  "  There  shall  be  issued  to  the  vendors,  in 
payment  for  the  property  and  assets  acquired  hereunder,  the  obligation  of 
the  company  in  the  nature  of  one  or  more  certificates  of  indebtedness,  to  be 
known  as  '  debenture  stock,'  in  an  amount  equal  to  the  appraised  value  of 
the  property  and  assets  hereby  transferred,  such  appraised  value  to  be  fixed 
in  the  manner  hereinbefore  provided,"  etc.  (3)  "There  shall  be  further  is- 
sued and  paid  to  the  vendors  for  the  good-will  of  the  business  thereby  trans- 
ferred, and  in  consideration  of  the  execution  by  them  of  this  agreement,  and 
of  the  further  contracts  assuring  the  continued  good-will  of  such  business  to 
the  company  '*'  *  *  an  amount  of  common  stock  equal  at  par  to  sixteen 
times  the  net  earnings  of  the  vendors  in  their  business,  for  the  eleven  months 
commencing  July  i,  1891,  and  ending  May  31,  1892,  less  the  appraised  value 
of  the  property  to  be  transferred  to  the  company;  but  the  issue  of  such  com- 
mon stock  shall  be  subject  to  the  conditions  and  restrictions  hereinafter  con- 
tained, viz.  (that  vendors  should  deposit  their  stock  in  a  voting  trust)." 
(4)  "  For  the  purpose  of  fixing  the  amount  of  the  common  stock  of  the 
company  to  which  the  vendors  shall  be  entitled  *  *  *  as  payment  for 
the  good-will  of  the  business  so  to  be  transferred,  and  for  the  assurance  of 
such  good-will  to  the  company,"  the  agreement  provided  for  an  ascertain- 
ment of  profits  for  the  eleven  months  from  July  i,  1891.  *  *  ♦  In  valu- 
mg  good-will,  patents,  copyrights  and  trade-marks  were  to  be  regarded  as 
part  of  the  good-will.  These,  however,  were  relatively  insignificant.  There 
is  criticism,  supported  by  testimony,  of  the  manner  in  which  the  profits  of 
the  respective  concerns  for  the  specified  eleven  months  were  ascertained,  but 
it  is  not  necessary  to  set  forth  the  details;  the  figuring  was  all  done  by  the 
same  accountants,  and  the  methods  were  alike  in  all  the  cases. 

The  Stock  Corporation  Law  (Laws  1892,  ch.  688,  section  42),  provides: 
"  No  corporation  shall  issue  either  stock  or  bonds  except  for  money,  labor 
done,  or  property  actually  received  for  the  use  and  lawful  purposes  of  such 
corporation.  No  such  stock  shall  be  issued  for  less  than  its  par  value;  no 
such  bonds  shall  be  issued  for  less  than  the  fair  market  value  thereof."  It 
will  be  perceived  from  the  foregoing  statement  that  the  stock  of  the  defend- 
ant company  was  issued  for  the  "  good- will "  of  the  different  manufacturing 
plants  (and  some  patents,  trade-marks,  etc.),  the  tangible  assets  of  which 
plants,  viz.,  machinery,  fixtures,  material,  book  acounts,  etc.,  were  paid  for 
by  the  issue  of  the  debenture  stock.  Practically  the  entire  capital  stock  (i.  e., 
the  common  stock)  is  represented  by  the  good-will  of  the  establishments 
which  the  defendant  company  boueht  up.  Complainants  received  for  their 
old  plant,  book  accounts,  good- will,  etc.,  $326,000  in  debenture  stock,  and 
$1,831,800  in  common  stock,  of  which,  by  the  reason  of  uncollectibility  of 
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certain  accounts,  they  subsequently  returned  $7702.19  of  debenture  stock  and 
$135,200  of  common  stock.  When  the  suit  was  begun,  the  accountants,  des- 
ig^nated  under  the  by-laws  as  auditors,  had  made  no  certificate  of  net  earn- 
ings. Subsequently,  and  on  April  22,  1896,  they  certified  that  they  had  ex- 
amined the  books  and  accounts  from  the  date  of  inception  to  February  29, 
1896,  and  found  the  net  profits  for  the  entire  period  to  be  $3,046,639.66.  They 
further  certified  that  "the  surplus  profits  remaining  on  hand  on  said  29th 
day  of  February,  1896,  representing  the  net  earnings  of  the  company  avail- 
able for  the  payment  of  interest  on  its  debenture  stock,  over  and  above  the 
sums  already  expended  for  interest,  amount  to  $1,4x0,522.39."  This  sum  so 
certified  is  $866,528.29  in  excess  of  the  debenture  interest  unpaid  and  claimed 
to  be  accrued  on  February  29,  1896;  i.  e.,  for  eleven  months  at  8  per  cent, 
per  annum,  viz.,  $543f994- 

Lacombe,  Circuit  Judge  *  ♦  *.  The  contention  of  the  com- 
plainants is  that,  notwithstanding  the  certificate  of  the  auditors,  no 
debenture  interest  could  be  paid  without  impairing  the  capital  of 
the  company,  and  that  in  fact  there  were  no  profits.  They  contend 
that  they  have  demonstrated  the  impairment  of  the  capital  stock  to 
an  extent  more  than  sufficient  to  prevent  the  payment  of  debenture 
interest;  first,  on  the  theory  that  the  capital  stock  was  originally 
issued  for  far  less  than  its  par  value,  and  has  never  been  fully,  if 
at  all,  paid;  second,  on  the  theory  that,  even  if  it  were  originally 
fully  paid,  there  has  been  an  enormous  depreciation  in  the  value  of 
the  capital  stock  since  that  time ;  third,  by  losses  and  depreciation  in 
assets  other  than  the  good-will  for  which  the  capital  stock  was  origi- 
nally issued. 

The  first  of  these  propositions  suggests  the  questions  whether 
stock  is  issued  for  "  property  actually  received,"  within  the  meaning 
of  the  statute,  when  it  is  issued  for  good-will  only;  and  whether, 
assuming  that  the  entire  stock  could,  under  the  New  York  act  of 
1892,  be  issued  solely  for  good-will,  the  good-will  taken  in  this 
case  was  taken  at  its  actual  value.  These  questions  are  discussed 
at  g^eat  length  in  the  briefs.  It  is  contended  that,  although  "  good- 
will "  is  property  in  the  sense  that  it  is  a  subject  of  bargain  and 
sale,  it  is  nevertheless  but  a  so-called  "  parasitical  species  of  prop- 
erty, which  cannot  exist  apart  from  the  substantial  property  of 
which  it  is  an  attribute; "  that  it  is  not  a  thing  of  value  by  itself; 
that  the  capital  of  a  corporation  must  be  invested  in  property  capable 
of  existence  by  itself ;  that  in  this  case  no  effort  was  made  to  ascer- 
tain the  actual  value  of  the  good-will;  that  the  value  at  which  it 
was  appraised  and  stock  issued  against  it  was  purely  arbitrary,  and 
in  no  sense  a  proper  valuation,  and  that  in  determining  this  arbi- 
trary valuation  elements  of  alleged  profits  were  taken  into  consid- 
eration which  could  not  fairly  be  considered  such.    Upon  this  inter- 
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esting,  and  possibly  perplexing,  discussion  we  do  not  find  it  neces- 
sary to  embark.     Good-will  has  been  defined  as  "  all  that  good 
disposition  which  customers  entertain  toward  the  house  of  busi- 
ness identified  by  the  particular  name  or  firm,  and  which  may  induce 
them  to  continue  giving  their  custom  to  it."    There  is  nothing  mar- 
velous or  mysterious  about  it.     When  an  individual  or  a  firm  or  a 
corporation  has  gone  on  for  an  unbroken  series  of  years  conducting 
a  particular  business,  and  has  been  so  scrupulous  in  fulfilling  every 
obligation,  so  careful  in  maintaining  the  standard  of  the  goods  dealt 
in,  so  absolutely  honest  and  fair  in  all  business  dealings  that  cus- 
tomers of  the  concern  have  become  convinced  that  their  experience 
in  the  future  will  be  as  satisfactory  as  it  has  been  in  the  past,  while 
such  customers'  good  report  of  their  own  experience  tends  con- 
tinually to  bring  new  customers  to  the  same  concern,  there  has  been 
produced  an  element  of  value  quite  as  important  —  in  some  cases, 
perhaps,  far  more  important  —  than  the  plant  or  machinery  with 
which  the  business  is  carried  on.    That  it  is  property  is  abundantly 
settled  by  authority,  and,  indeed,  is  not  disputed.     That  in  some 
cases  it  may  be  very  valuable  property  is  manifest.    The  individual 
who  has  created  it  by  years  of  hard  work  and  fair  business  dealing 
usually  experiences  no  difficulty  in  finding  men  willing  to  pay  him 
for  it,  if  he  be  willing  to  sell  it  to  them.    Legislation  devised  to 
restrict  the  accumulation  of  the  fruits  of  industry  may  impair  its 
value  by  denying  to  its  producer  the  right  to  enter  into  a  contract 
enforceable  at  law  not  to  interfere  with  its  enjoyment  by  the  pur- 
chaser, but,  so  long  as  any  belief  in  human  honesty  remains,  there 
will  be  found  some  persons  willing  to  buy  such  property,  the  very 
existence  of  which  implies  honest  business  dealing  in  the  past.    And 
so  long  as  it  remains  salable  it  is  valuable.    Nor  is  it  indissolubly 
connected  with  any  particular  locality,  or  any  specific  tangible  prop- 
erty.    Reference  has  been  made  on  the  briefs  to  the  publishing 
house  of  "  Harper  &  Bros."    If  its  present  establishment  in  Franklin 
Square  were  destroyed  by  fire  to-morrow,  and  everything  therein 
contained  were  swept  out  of  existence,  it  is  surely  manifest  that,  so 
long  as  the  firm  itself  survived,  and  continued  to  transact  its  old 
business,  it  would  still  hold  its  "good-will,"  although  the  business 
should  be  thenceforward  conducted  in  a  new  building  erected  on 
some  up-town  street,  and  supplied  with  entirely  new  machinery  and 
equipments.    If  good-will  be  a  "  parasite,"  it  is  a  "  parasite  "  of  the 
business  from  which  it  sprung,  not  of  the  mere  machinery  by  which 
that  business  was  conducted. 

Since  good-will  is  property,  and  since  in  some  cases  it  is  a  valu- 
able property,  it  would  follow  that  in  some  way  or  other  it  must  be 
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practically  possible  to  determine  what  that  value  is.  Whether  the 
particular  method  employed  in  the  case  at  bar  to  ascertain  such 
value  is  or  is  not  a  proper  one,  and  whether  the  appraisement  made 
when  these  several  wall  paper  concerns  were  brought  up  by  the 
defendant  company  was  accurate,  we  are  under  no  obligation  to 
inquire  upon  the  complainants'  request.  The  method  of  valuation 
was  one  which  they  fully  approved,  and  which  was  applied  in  fixing 
the  value  of  their  own  property,  as  a  result  of  which  they  received 
$1,831,800  in  common  stock  of  the  defendant.  They  certainly,  par- 
ticipating in  the  transaction,  and  reaping  its  benefits,  are  in  no 
position  now  to  claim  that  the  good-will  bought  by  the  defendant 
company  with  common  stock  was  overvalued.     *     *     * 

Complainants  further  contend  that  on  February  29,  1896,  there 
were  not  profits  sufficient  to  warrant  the  payment  of  interest  on  the 
debenture  stock,  such  interest  concededly  being  payable  only  out  of 
profits.  This  interest,  it  will  be  remembered,  amounted  to  $543,994, 
and  the  auditors  certified  that  the  profits  on  that  day  aggregated 
$1,410,522.39.  It  is  insisted  that  certain  items  of  assets  were  taken 
by  the  auditors  at  an  excessive  valuation,  that  in  some  cases  items 
not  properly  assets  were  included  on  the  credit  side  of  the  account, 
and  that  sufficient  sums  were  not  deducted  for  depreciation,  reserves, 
etc.    These  items  are: 

Birge  good-will $2,100,000  00 

Birge  bonus 300,000  00 

Addition  to  Block  account 100,000  00 

Selling  expenses  treated  as  an  asset  166,050  17 

Reserve  for  depreciation 300,000  00 

Reserve  for  bad  debts  of  business  of  1892  to  1894 50,000  00 

Reserve  for  bad  debts  of  business  of  1894  to  1896 150,000  00 

Eight  per  cent,  for  valuation  of  manufactured  goods 60,000  00 

$3,226,050  17 


The  first  two  items  may  be  considered  together.  About  the  time 
when  complainants  sold  their  business  to  the  defendant  company,  in 
1892,  some  effort  seems  to  have  been  made  to  buy  up  the  establish- 
ment and  business  of  the  firm  of  M.  H.  Birge  &  Sons,  of  Buffalo, 
upon  the  same  terms  as  all  the  others,  but  Birge  &  Sons  refused  to 
entertain  the  offer.  Subsequently,  in  December,  1894,  a  fire  de- 
stroyed part  of  the  Birge  plant  at  Buffalo.  Thereupon,  defendant 
company,  apparently  with  a  view  of  ingratiating  itself  with  the  firm, 
offered  to  lease  it  one  of  the  defendant's  factories,  which  was  tempo- 
rarily shut  down.  Negotiations  for  the  purchase  of  the  entire  Birge 
business  and  outfit  were  subsequently  begun,  and  finally  Birge  made 
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an  offer  to  sell  at  a  certain  price,  leaving  his  offer  open  for  but  a 
brief  period.  It  was  accepted,  although  not  without  disapproval  by 
a  minority  of  the  board  of  directors,  including  complainant  Wash- 
burn. The  price  agreed  upon  was  $300,000  in  cash  on  the  day  of 
signing  the  contract,  $2,100,000  in  common  stock,  $50,000  in  de- 
benture stock,  and  an  additional  sum  in  cash,  to  be  paid  when  ap- 
praisement of  the  tangible  assets  was  completed,  and  which  turned 
out  to  be  $129,286.36.  The  auditors  treated  this  transaction  as  a 
purchase  of  assets  for  permanent  investment,  and  $2400,000  of  it 
as  paid  for  good-will  and  patents.  This  is  a  strictly  accurate  state- 
ment of  the  transaction,  and  the  only  possible  objection  to  the 
auditors'  figuring  is  the  suggestion  that  the  good-will  and  patents 
were  not  worth  $2,400,000,  either  when  bought,  in  February,  1895, 
or  when  counted  as  an  asset,  in  February,  1896.  Here,  again,  the 
question  is  presented,  What  is  the  actual  value  of  this  property? 
But  the  record  gives  us  no  information  upon  which  to  answer. 

It  is  urged  on  behalf  of  defendants  that  Birge  &  Son  were  a  well- 
known  house,  which  had  been  in  existence  for  over  forty  years,  and 
were  most  favorably  known  throughout  the  entire  western  part  of 
the  State  of  New  York ;  that  their  annual  business  largely  exceeded 
$1,000,000;  that  the  profits  for  the  three  years  preceding  the  pur- 
chase (including  the  disastrous  years  of  1893  and  1894)  amounted 
to  from  $175,000  to  $225,000  a  year;  that  they  were  the  owners  of 
a  number  of  patents  of  great  utility  in  the  manufacture  of  wall 
paper,  and  147  design  patents;  that  Mr.  Birge,  the  head  of  the 
house,  was  a  man  in  the  prime  of  life,  active,  energetic,  of  high 
business  capacity,  with  a  thorough  understanding  of  the  wall  paper 
business,  and  one  of  the  strongest  and  mosjt  dangerous  competitors 
of  the  defendant  company.  The  president  of  the  defendant  com- 
pany testified  that  he  considered  the  property  well  worth  what  was 
paid  for  it;  that  it  was  an  extremely  valuable  business,  and  that 
he  still  considered  it  one  of  the  best  purchases  the  company  ever 
Vnade.  On  the  other  hand,  the  complainant  Washburn  expressed 
the  opinion  that  the  price  paid  for  it  was  extravagant,  although  he 
would  have  been  willing  to  buy  it  on  the  same  terms  as  the  other 
plants,  and  that  the  patents  were  not  of  much,  if  any,  value.  This 
is  practically  all  the  testimony  we  have  from  which  to  determine 
at  what  figures  the  auditors  should  have  set  down  the  property 
represented  by  the  Birge  patents  and  good-will.  Evidently  the 
majority  of  the  board  of  directors  supposed  it  was  worth  the  price 
paid,  or  they  would  not  have  paid  it.  It  would  seem  to  require 
affirmative  evidence  to  discredit  their  conclusions.  It  is  suggested 
in  the  brief  that  "$2,100,000  is  a  large  amount  of  money."    So, 
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too,  is  $1,800,000,  and  it  is  quite  apparent  from  this  record  that  the 
long-established  and  well-known  concern  engaged  in  this  business 
represents  much  more  value  than  is  to  be  found  in  its  real  estate, 
factory  outfit,  goods  and  credits.  Certainly  it  was  something  of 
value  which  enabled  complainants  in  the  face  of  active  competition 
to  make  a  net  profit  of  over  $110,000  in  eleven  months  out  of  a 
plant  worth  considerably  less  than  $320,000.  Reference  is  made 
to  the  statement  of  the  president  on  direct  examination  that  the 
price  paid  for  the  Birge  property  was  reached  "  arbitrarily."  It 
is  evident  from  the  rest  of  his  testimony,  however,  that  what  he 
meant  was  that  the  rule  used  in  other  cases,  viz.,  the  difference 
between  tangible  assets  and  sixteen  times  the  net  profits,  was  not 
applied.  Upon  the  testimony,  as  it  stands,  we  cannot  find  that  the 
auditors  erred  in  treating  the  Birge  good-will  and  patents  as  an 
asset  worth  what  the  company  paid  for  it.  *  *  ♦ 
Affirmed. 


1 

I 
State  Trust  Company  v.  Turner.^ 

Ill  Iowa  Reports  664  (1900). 

The  Hess  Company  was  organized  in  1890,  to  perfect  a  storage- 
system  patented  by  Hess,  adapt  it  to  practical  use,  buy  and  sell 
the  patent,  obtain  others,  and  to  buy  and  sell  electric  light  plants, 
electric  batteries,  currents,  etc.  The  capital  stock  was  fixed  at 
$100,000,  1,000  shares  of*  $100  each,  of  which  $90,000  might  be 
issued  as  fully  paid  for  the  purchase  of  the  patents  and  property. 
After  articles  were  filed.  Porter,  Hess  and  Case  proposed  to  sell 
the  patents  owned  by  them  to  the  company  for  $90,000  fully  paid- 
up  stock  and  $500  cash  as  soon  as  the  corporation  could  pay.  The 
board  of  directors  accepted  this  proposition,  and  the  conveyance 
of  the  patents  and  property  was  made  and  the  stock  delivered.  On 
the  day  before  and  immediately  succeeding  the  day  the  proposition 
was  made,  thirty  shares  of  fully  paid  stock  were  issued  to  Turner, 
for  which  nothing  was  paid  to  the  corporation,  but  which  was  all 
treated  as  part  of  the  $90,000  to  be  issued  to  Porter  and  his  asso- 
ciates, and  for  which  Turner  paid  twenty  cents  on  the  dollar  in  cash 
to  Porter  and  his  associates,  or  their  assignees.  The  remainder 
of  the  $90,000  was  issued  in  blocks  of  five  and  ten  shares  to  nine 
other  persons,  all  of  whom  had  signed  the  articles  of  incorpora- 
tion, and  to  Porter  et  aL,  and  their  assignees.  In  1893  ^^  borrowed 
$670  from  a  loan  association,  giving  its  note  therefor  due  in  one 

*  Facts  condensed. 
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month.  This  association  had  full  knowledge  of  the  details  of  or- 
ganization of  the  company,  the  method  of  payment  of  the  stock, 
and  the  value  of  the  patents.  After  the  maturity  of  the  note,  it 
was  transferred  to  the  plaintiff,  who  obtained  judgment,  and  after 
execution  returned  "  no  property  found,"  brought  this  suit ;  judg- 
ment for  the  defendant,  and  plaintiff  appeals. 

Deemer,  J.  *  *  *  Invplved  primarily  is  the  so-called  "  trust- 
fund  doctrine,"  as  applied  to  stockholders'  obligations  to  creditors. 
This  is  founded  on  the  proposition  that  as  the  state  undertakes  to 
relieve  the  stockholder  in  a  corporation  of  general  liability  for  the 
debts  of  the  concern  to  the  amount  that  he  has  invested  in  the 
enterprise,  he  ought,  in  good  faith,  to  pay  in  money  or  its  equivalent 
the  face  value  of  the  stock  received;  and,  if  he  fails  to  do  this,  he 
should  be  treated  as  holding  the  remainder  in  trust  for  the  benefit 
of  the  creditors  of  the  corporation.  From  this  proposition  two 
apparently  conflicting  and  inconsistent  rules  have  grown  up,  one 
of  which  may  be  called  the  "  true-value  rule,"  and  the  other  the 
"  good-faith  rule."  Courts  adopting  the  good- faith  rule  are  also 
divided  on  the  proposition  as  to  what  is  necessary  to  be  shown  to 
constitute  good  faith.  Some  of  them  hold  that,  in  the  absence  of 
an  affirmative  showing  of  fraud  aliunde,  mere  overvaluation  of  the 
property  given  in  exchange  for  stock  will  not  render  the  stock- 
holder liable  for  the  difference,  while  others  hold  that  overvalua- 
tion itself,  especially  if  gross,  constitutes,  or  at  least  raises  a  strong 
presumption  of  fraud.  The  development  of  the  trust-fund  doctrine 
may  be  gathered  from  a  reading  of  the  following;  Wood  v.  Dum- 
mer,  3  Mason,  308,  Fed.  Cas.  No.  17944;  Sawyer  v.  Hoag,  17 
Wall.  610,  21  L.  Ed.  731 ;  Handley  v.  Stut:s,  139  U.  S.  417,  11  Sup. 
Ct.  530,  35  L.  Ed.  227,  and  cases  cited  therein;  Hollifts  v.  Iron 
Co,,  150  U.  S.  371,  14  Sup.  Ct.  127,  37  L.  Ed.  1113;  Osgood  v. 
King,  42  Iowa,  478.  Cases  holding  to  the  true-value  doctrine  are 
as  follows :  Van  Cleve  v.  Berkey,  143  Mo.  109,  44  S.  W.  Rep.  743, 
42  L.  R.  A.  593;  Joseph  v.  Davis  (Ala.),  10  South.  830;  Gates  v. 
Stone  Co,,  57  Ohio  St.  60,  48  N.  E.  Rep.  285 ;  Haldeman  v.  AinsUe, 
82  Ky.  395 ;  Libhy  v.  Tobey,  82  Me.  397,  19  Atl.  904;  Elyton  Land 
Co,  V.  Birmingham  Warehouse  &  Elevator  Co.,  92  Ala.  407,  9 
South.  129,  12  L.  R.  A.  307;  Clayton  v.  Knob  Co,,  109  N.  C.  385, 
14  S.  E.  Rep.  36;  Gogebic  Inv,  Co,  v.  Iron  Chief  Min.  Co.,  78 
Wis.  427,  47  N.  W.  Rep.  726.  Some  of  them  holding  to  the  first 
division  of  the  good-faith  rule  are  Smith  v.  Prior,  58  Minn.  247, 
59  N.  W.  Rep.  1016;  Schenck  v.  Andrews,  57  N.  Y.  133;  Van 
Cott  v.  Van  Brunt,  82  N.  Y.  535;  Graves  v.  Brooks,  117  Mich. 
424,  75  N.  W.  Rep.  932;  Coit  v.  Amalgamating  Co,,  119  U.  S.  343, 
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7  Sup.  Ct.  231,  30  L.  Ed.  420;  Kelley  v.  Fletcher,  94  Tenn.  i,  28 
S.  W.  Rep.  1099;  Rickerson  Roller-Mill  Co.  v.  Farrell  Foundry 
&  Machine  Co.,  43  U.  S.  App.  452,  23  C.  C.  A.  302,  75  Fed.  554 ; 
PheUm  V.  Hazard,  5  Dill.  45,  Fed.  Cas.  No.  11068;  New  Haven 
Horse-Nail  Co,  v.  Limien  Springs  Co.,  142  Mass.  349,  7  N.  E. 
Rep.  773.  And  of  those  holding  to  the  second  division  are 
Douglass  v.  Ireland,  73  N.  Y.  100,  104;  Boynton  v.  Andrews,  63 
N.  Y.  93,  96;  Hastings  Malting  Co.  v.  Iron  Range  Brewing  Co., 
65  Minn.  28,  67  N.  W.  Rep.  652;  Kelly  v.  Mining  Co.,  21  Mont. 
291,  53  Pac.  Rep.  959,  42  L.  R.  A.  621;  Lloyd  v.  Preston,  146 
U.  S.  630,  13  Sup.  Ct.  131,  36  L.  Ed.  iiii;  Wallace  v.  Manufac- 
turing Co.,  70  Minn.  321,  73  N.  W.  Rep.  189.  It  will  be  noticed 
that  there  is  some  confusion  in  the  New  York  and  United  States 
Supreme  Court  cases,  and  it  is  difficult  to  say  just  what  rule  prevails 
in  Illinois.  See  Sprague  v.  Bank,  172  111.  149,  50  N.  E.  Rep.  19,  42 
L.  R.  A.  606.  But  the  Supreme  Court  of  the  United  States  has 
never  departed  from  the  principles  of  Sawyer  v.  Hoag,  and  other 
like  cases.  See  Camden  v.  Stuart,  144  U.  S.  104,  12  Sup.  Ct.  585, 
36  L.  Ed.  363.  Nothing  further  need  be  said  regarding  the  atti- 
tude of  the  various  courts  of  the  country  on  these  propositions. 
Some  of  the  cases  cited  may  not  clearly  fall  to  the  places  assigned 
them,  but,  on  the  whole,  we  think  this  as  fair  a  classification  of  the 
authorities  as  can  be  made.  In  view  of  our  previous  holdings,  this 
discussion  may  seem  unnecessary,  but,  as  counsel  seem  to  think 
that  the  question  is  new  to  this  court,  we  have  attempted  to  state 
in  brief  some  of  the  holdings  in  other  jurisdictions. 

We  think  our  previous  cases  adopt  the  true-value  rule  —  perhaps 
not  to  its  full  extent;  but  such  has  been  the  drift  of  these  cases. 
In  Osgood  v.  King,  42  Iowa,  478,  we  said :  "  Every  principle  of 
"honesty  and  justice  demands  that,  as  between  the  stockholder  and 
the  creditor,  the  stock  shall  be  considered  paid  only  to  the  extent 
of  the  fair  value  of  the  property  conveyed,  and  that  for  the  balance 
the  stockholder  shall  be  held  individually  liable."  In  Jackson  v. 
Traer,  64  Iowa,  477,  20  N.  W.  Rep.  767,  quoting  from  Taylor  on 
Corporations,  we  said:  "If  the  property  secured  is  grossly  un- 
equal in  value  to  the  par  value  of  the  shares,  the  subscriber  who 
secured  the  shares  originally,  or  his  subsequent  transferee  with 
notice  of  the  circumstances,  may  be  compelled  to  make  up  the  dif- 
ference in  value."  In  Chisholm  v.  Forny,  65  Iowa,  333,  21  N.  W. 
Rep.  664,  Seevers,  J.,  speaking  for  the  court,  said :  "  Persons 
tlealing  with  the  corporation  had  the  right  to  assume  that  it  owned 
valuable  assets  to  the  amount  of  its  capital  stock;  that  is  to  say, 
that,  in  consideration  for  the  stock  issued,  the  corporation  had  re- 
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ccived  money  or  property  which  would  be  available  to  pay  an  in- 
debtedness incurred  in  its  business.  A  patent  is,  as  has  been  said, 
a  property  in  a  notion,  and  has  no  corporal,  tangible  substance,  and 
cannot  be  levied  on  and  sold  under  execution  issuing  from  state 
courts;  and  whether  it  can  be  sold  on  executions  issuing  from  the 
Federal  courts  is  regarded  as  doubtful.  Until  its  usefulness  has 
been  established,  the  value  of  a  patent  right  is  purely  speculative." 
Judge  Robinson,  in  IVishard  v.  Hansen,  99  Iowa,  307,  68  N.  W. 
Rep.  691,  uses  this  language:  "  Where  the  capital  stock  of  a  cor- 
poration is  issued  to  one  of  its  promoters  and  organizers  for  prop- 
erty which  is  taken  at  a  gross  overvaluation,  the  transaction  is 
fraudulent  against  creditors  of  the  corporation,  if  it  be  insolvent; 
and  the  stockholder  who  receives  such  stock  with  knowledge 
*  *  *  will  be  liable  to  creditors,  on  the  stock  he  holds,  for  the 
difference  between  the  par  value  *  *  *  and  the  amount  actu- 
ally paid." 

In  Stout  V.  Hubbell,  104  Iowa,  499,  73  N.  W.  Rep.  1060,  it  is 
said :     "  It  is  alleged    *     *     *    that  the  land  was  given  and  re- 
ceived under  an  agreement  that  it  was  a  full  payment  for  the  stock. 
This,  alone,  would,  be  no  defense;  for  this  court  has  held,  as  to 
creditors  of  a  corporation,  that,  when  property  is  received  by  the 
corporation  at  an  excessive  valuation  in  payment  for  shares  of  its 
capital  stock,  it  is  only  a  payment  to  the  extent  of  the  value  of  the 
property  received,  and  the  owner  of  such  stock  is  liable  to  creditors 
for  the  difference  between  the  actual  value  of  the  property  and  the 
face  value  of  the  stock."    In  Carbon  Co,  v.  Mills,  78  Iowa,  465, 
43  N.  W.  Rep.  290,  5  L.  R.  A.  649,  we  again  quoted  with  approval 
the  rule  announced  by  Mr.  Taylor  in  his  work  on  corporations, 
and  said  that  no  plea  of  fraud  was  necessary.    From  this  review  it 
is  apparent  that  we  have,  in  effect,  adopted  the  true-value  rule, 
although  saying  in  some  cases  that  the  reason  for  so  doing  was  to 
prevent  fraud.     There  is  nothing  in  these  decisions  or  in  the  statutes 
that  inhibits  the  taking  of  property  in  exchange  for  stock,  provid- 
ing it  is  taken  at  its  true  value;  and  this  value  we  do  not  think 
should  in  all  instances,  if  in  any,  be  measured  by  results.      The 
parties  have  the  right  in  good  faith  to  agree  on  the  value  of  the 
property  taken,  but  this  should  not  be  a  speculative  or  fictitious 
one.     An  honest  mistake  in  judgment  will  not  necessarily  destroy 
the  value  agreed  upon,  but  it  must  be  such  a  valuation  as  prudent 
and    sensible    business   men    would    approve.    Values    based    on 
visionary  or  speculative  hopes,  unwarranted  by  existing  conditions 
or  facts,  and  without  reasonable  evidence  frcxn  present  appear- 
ances, are  not  such  as  the  law  will  tolerate,  as  against  creditors. 
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It  is  apparent  that  the  patent  and  property  sold  the  corporation  by 
Porter  W  al.  had  no  such  value  as  the  parties  placed  upon  it.  The 
valuation  was  wholly  speculative,  visionary,  and  imaginary,  as  ex- 
perience has  shown.  Indeed,  we  doubt  if  the  parties  thought  it 
had  any  such  value  as  they  fixed  upon  it.  They  say  they  hoped 
and  believed  the  company  would  realize  therefor  and  thereon  more 
than  $90,000,  but  no  one  had  the  temerity  to  say  that  he  regarded 
the  patent  and  property  as  of  that  value.  The  actual  value  re- 
ceived was  but  Httle  over  $500. 

But  it  is  said  that,  as  plaintiff's  assignor  had  full  knowledge  and 
notice  of  all  the  facts,  plaintiff  cannot  recover.  This  contention 
requires  a  little  further  examination  of  the  rationale  of  the  trust- 
fund  doctrine.  Consideration  of  the  cases  will  show  that  it  grew 
out  of  a  desire  on  the  part  of  courts  to  protect  creditors  who  in- 
vested their  funds  on  the  faith  that  the  capital  stock  was  fully  paid 
up  and  represented  the  true  assets  of  the  corporation.     *     *     * 

Following  this  doctrine  to  its  logical  conclusion,  it  was  held  in 
Bank  v.  Alden,  129  U.  S.  372,  9  Sup.  Ct.  332,  32  L.  Ed.  725,  that 
where  the  creditor  has  full  knowledge  of  the  transaction  between 
the  corporation  and  its  stockholder  at  the  time  he  extends  credit, 
he  cannot  be  heard  to  complain,  for  the  reason  that  no  credit  is 
given  upon  a  representation  of  a  different  set  of  facts  than  those 
which  actually  existed.  See,  also,  Coit  v.  Amalgamating  Co.,  119 
U.  S.  343,  7  Sup.  Ct.  231,  30  L.  Ed.  420;  W album  v.  Chenault, 

43  Kan.  352,  23  Pac.  Rep.  657;  Whitehill  v.  Jacobs,  75  Wis.  474, 

44  N.  W.  Rep.  630;  Young  v.  Iron  Co,,  65  Mich,  iii,  31  N.  W. 
Rep.  814;  Woolfolk  v.  January,  131  Mo.  620,  33  S.  W.  Rep.  432; 
Manufacturing  Company  v.  Wallace,  16  Wash.  614,  48  Pac.  Rep. 
415;  Robinson  v.  Bidwell,  22  Cal.  379;  First  Nat' I  Bank  of  Dead- 
wood  v.  Gustin  Minerva  Con.  Min,  Co.,  42  Minn.  327,  44  N.  W. 
Rep.  198,  6  L.  R.  A.  676.    *    *     * 

As  the  Commercial  Loan  Association  had  full  knowledge  of  all 
the  facts  relating  to  the  issuance  and  payment  for  the  stock 
owned  by  the  defendant,  it  could  not  recover.  Does  plaintiff,  its 
transferee  after  maturity,  have  any  greater  right?  We  think 
not.     *     *     ♦ 

Our  conclusion  is  that  the  judgment  of  the  trial  court  should  be, 
and  it  is  affirmed. 
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Graves  v.  Brooks. 

117  Michigan  Reports  424  (1898). 

Bill  by  Henry  B.  Graves,  receiver  of  the  Latimer  Cash- 
Register  Company,  against  Alanson  S.  Brooks,  William  G.  Latimer, 
and  Frederick  W.  Towle,  impleaded  with  the  corporation  and 
other  stockholders  therein,  to  compel  an  assessment  for  the  pay- 
ment of  debts.  From  a  decree  for  complainant,  defendants 
appeal.    Reversed. 

The  bill  of  complaint  was  filed  by  the  receiver  of  the  Latimer 
Cash-Register  Company,  a  corporation,  to  compel  an  assessment 
upon  its  stockholders  to  pay  its  debts.  The  capital  stock  of  the 
corporation  was  $200,000;  $100,000  was  issued  to  the  defendants, 
Latimer,  Brooks,  and  Towle,  who  were  the  owners  of  the  patents 
conveyed  to  the  corporation,  as  fully  paid,  in  consideraticxi  for  the 
transfer  of  such  patents  to  it.  The  other  $100,000  of  the  stock  was 
assessable.  The  corporation  became  insolvent,  and  after  the  sale 
of  all  its  tangible  assets,  and  the  application  thereof  to  the  payment 
of  its  debts,  a  considerable  amount  remained  unpaid.  The  case  was 
heard  upon  pleadings  and  proofs,  and  the  court  below  found  that 
the  property  conveyed  by  the  patentee  stockholders  was  worth 
$20,000,  and  that  the  cash-paying  stockholders  had  paid  in  $20,000, 
and  directed  an  assessment  upon  all  the  capital  stock,  except  certain 
shares  of  the  non-assessable  stock  which  had  been  sold  and  trans- 
ferred by  the  patentee  stockholders  to  other  parties,  who  were  held 
to  be  innocent,  good-faith  purchasers.  From  this  decree  defendants 
Latimer,  Brooks  and  Towle  alone  appealed. 

Grant,  C.  J.  The  stockholders  of  the  defendant  corporation  were 
lawyers  and  business  men.  Before  organizing  the  corporation  and 
making  the  agreement  with  the  patentee  stockholders,  a  careful  in- 
vestigation was  made  by  them  into  the  merits  and  value  of  the 
patents.  A  model  of  the  register  was  submitted.  Two  firms  of 
attorneys  specially  skilled  in  patent  law,  and  acting  independently  of 
each  other,  had  given  opinions  sustaining  the  validity  of  the  patents. 
These  opinions  were  submitted  to  the  stockholders.  Careful  esti- 
mates were  made  of  the  cost  of  constructing  the  machines.  The 
conclusion  was  reached  that  $20,000  would  suffice  to  construct  the 
necessary  machinery  and  place  the  registers  upon  the  market.  The 
appellant  defendants  sold  some  of  their  nonassessable  stock,  and 
purchased  some  that  was  assessable.  There  is  no  claim  of  fraud, 
bad  faith,  misrepresentation  or  recklessness  on  the  part  of  the 
owners  of  the  patents.  They  submitted  to  these  capitalists  all  the 
knowledge   they   possessed.     For   aught   that   appears   upon   this 
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record,  the  cash  stockholders  were  as  competent  to  judge  of  the 
probable  success  of  the  enterprise  and  the  value  of  the  patents  as 
were  the  others.  For  reasons  unnecessary  to  state,  the  stockholders, 
after  an  expenditure  of  about  $20,000,  decided  to  abandon  the  en- 
terprise and  wind  up  the  affairs  of  the  corporation. 

The  learned  circuit  judge  evidently  based  his  conclusion,  not  upon 
any  fraud,  but  upon  the  finding  that  the  patents  conveyed  were  in 
fact  worth  only  $20,000,  instead  of  $100,000,  the  agreed  purchaser 
price.  It  is  unnecessary  to  enter  into  a  discussion  of  the  question. 
The  case,  in  all  its  essential  features,  is  similar  to  Young  v.  Erie 
Iron  Co,,  65  Mich,  iii,  where  the  subject  is  fully  discussed  in  an 
opinion  by  Mr.  Justice  Morse,  concurred  in  by  the  entire  court 
It  was  there  held  that,  in  order  to  render  stock,  issued  as  fully  paid 
and  nonassessable,  assessable,  it  is  necessary  to  establish  either  an 
intentional  fraud  in  fact,  or  such  reckless  conduct  in  fixing  the  value 
of  the  property  conveyed,  without  regard  to  its  actual  value,  that 
an  intent  to  defraud  may  be  inferred.  The  creditors  in  that  case 
were  remediless.  No  case  of  fraud  or  recklessness  having  been 
established,  it  follows  that  the  contract  of  the  parties  must  control. 

The  decree  must  be  reversed,  with  the  costs  of  both  courts,  and 
the  case  remanded  to  the  court  below,  with  directions  to  enter  a 
decree  against  the  assessable  stock  sufficient  to  pay  the  debts  of 
the  corporation. 

The  other  justices  concurred. 


TuRNBULL  V.  Prentiss  Lumber  Co.^ 

55  Michigan  Reports  387  (1884). 

Complainants  filed  a  bill  of  complaint  against  the  defendants 
alleging  that  he  is  a  creditor  of  the  Prentiss  Co.,  setting  forth  the 
date  of  organization,  and  other  facts,  and  further  showing  that 
the  company,  by  its  annual  report  of  1883,  showed  total  assets  of 
$210,127.91,  by  virtue  of  which  the  complainant  was  led  into  giving 
credit  to  the  company.  Within  sixty  days  the  complainant  was 
informed  that  the  company  had  mortgaged  its  property,  leaving  a 
large  number  of  creditors  unsecured.  He  was  further  informed 
that  there  was  abundant  property  to  pay  all  the  debts^  but  that 
it  had  no  one  to  honestly  conduct  its  affairs,  and  after  setting  forth 
the  statement  and  charges  of  a  judgment-creditor's  bill,  asks  for 
a  receiver  and  an  injunction.    The  defendants  demurred.    While 

^  Facts  condensed. 
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the  demurrers  were  pending,  complainant  moved  for  the  appoint- 
ment of  a  receiver.  The  lower  court,  after  hearing  both  sides, 
appointed  a  receiver. 

Champlin,  j.    *    *    * 

The  stock  of  an  insolvent  corporation  constitutes  a  trust  fund 
for  the  payment  of  its  creditors.  The  same  has  sometimes  been 
said  with  reference  to  the  other  property  of  an  insolvent  corpora- 
tion. Among  the  creditors  of  such  corporation  equality  is  equity. 
The  statute  recognizes  this  maxim  and  declares  that  the  court  shall, 
upon  final  decree,  cause  a  just  and  fair  distribution  of  the  prop- 
erty of  such  corporation,  and  of  the  proceeds  thereof,  to  be  made 
among  the  fair  and  honest  creditors  of  such  corporation  in  pro- 
portion to  their  respective  debts.  Any  creditor  of  the  corporation 
is  entitled  to  come  in  by  bill  or  petition  and  establish  his  claim 
and  share  in  the  assets,  and  this  he  may  do,  although  the  bill  is 
not  filed  in  behalf  of  all  creditors,  or  of  such  as  should  come  in 
and  share  the  expense. 

The  statements  in  the  bill  amply  sustain  the  jurisdiction  of  the 
court ;  and  although  the  affidavits  of  the  defendants  deny  all  fraud 
and  misapplication  of  the  funds  of  the  corporation,  they  fail  en- 
tirely to  deny  the  main  facts  which  entitle  the  complainant  to  the 
relief  afforded  under  that  statute.  They  do  not  deny  the  obtaining 
of  the  judgment,  and  issue  and  return  of  the  execution  unsatisfied  in 
part.  They  do  not  deny  that  the  corporation  is  insolvent.  They  do 
not  deny  that  it  ceased  to  carry  on  its  business  more  than  four 
months  previous  to  the  filing  of  the  bill ;  although  there  is  a  quali- 
fied denial  of  this  fact  in  the  affidavit  of  Mr.  Prentiss.  He  says 
that  he  "  denies  that  said  company  ceased  to  do  business  more  than 
four  months  ago."  But  he  immediately  proceeds  to  show  his 
meaning  of  such  denial  by  saying:  "But  says  that  said  company 
has  been  closing  up  its  affairs,  reducing  its  assets  to  cash  and 
paying  its  creditors  as  rapidly  as  it  can."  He  also  says  "  that  said 
corporation  was  unable  to  carry  on  the  business  of  manufacturing 
lumber  at  its  said  mill  during  the  coming  season  for  want  of 
available  capital."  So  it  may  safely  be  said  that  the  allegation  that 
the  corporation  had  ceased  to  carry  on  business  for  more  than  four 
months  stands  uncontradicted. 

The  affidavits  of  the  defendants  show  affirmatively  that  the  de- 
fendant corporation  is  proceeding,  through  its  officers,  to  convert 
its  assets  into  money  as  rapidly  as  possible,  and  to  pay  off  certain 
of  its  creditors.  It  being  insolvent,  such  action  must  result  in 
the  payment  of  some  to  the  exclusion  of  others.     Such  conduct  in 


SEC.  H.]     Rights  of  Creditors  against  Shareholders.  1079 

behalf  of  its  officers,  although'  legal  and  proper  before  a  bill  is  filed 
against  it  by  a  judgment-creditor  whose  execution  is  returned  un- 
satisfied, becomes  improper  after  the  filing  of  such  bill.  From 
that  time  no  unsecured  creditor  is  entitled  to  a  preference  over 
others.  The  object  of  the  statute  is  to  bring  all  the  property  of 
a  corporation  so  circumstanced  within  the  control  and  disposition 
of  the  court,  to  the  end  that  it  may  be  distributed  equally  and 
ratably  among  all  the  honest  creditors  of  the  corporation.  Accord- 
ing to  the  affidavits  of  the  defendants  they  have  used  all  diligence 
to  convert  the  assets  and  apply  them  to  the  payment  of  the  cred- 
itors of  the  corporation,  but  whether  to  the  secured  creditors 
or  to  the  unsecured,  they  do  not  say;  and  with  such  diligence 
and  dispatch  have  they  prosecuted  this  object  that  they  swear 
that  the  corporation  has  now  no  property,  equitable  interests  or 
things  in  action  remaining,  exclusive  of  prior  just  liens  thereon, 
which  can  be  applied  to  the  payment  of  complainant's  debt. 

The  defendant,  however,  insists  that  a  receiver  will  in  no  case 
be  appointed  when  the  issue  stands  on  demurrer,  and  Cook  v. 
Detroit  &  Milwaukee  Railroad  Co.,  45  Mich.  453,  is  relied  upon 
as  supporting  that  position. 

The  facts  in  that  case  were  diflferent  from  those  in  the  present 
one.  The  receiver  in  that  case  was  appointed  ex  parte  while  the 
issue  stood  upon  demurrer.  The  defendant  was  exercising  its  cor- 
porate functions  and  conducting  its  business  as  usual.  The  court 
below  decreed  on  this  ex  parte  application  that  the  stock,  property, 
things  in  action  and  effects  of  the  defendant  "  be  and  the  same 
hereby  are  sequestered,*'  and  it  not  only  appointed  a  receiver  with- 
out giving  the  defendants  an  opportunity  of  being  heard,  but  de- 
creed a  sequestration  of  the  railroad  company's  property.  Courts 
of  equity  are  always  averse  to  appointing  receivers  upon  an  ex 
parte  application  without  notice  to  defendants  whose  rights  are  to 
be  affected.  It  must  be  an  extraordinary  case  which  would  justify 
such  appointment  ex  parte,  and  some  special  circumstances  must  be 
shown  to  exist  which  would  render  it  necessary  to  put  a  receiver 
in  possession  of  the  debtor's  property  to  prevent  irreparable  loss ; 
Safidford  v.  Sinclair,  8  Paige,  373;  the  rule  being  that  a  receiver 
will  not  be  appointed  before  answer  unless  it  appears  that  there 
is  danger  to  the  property  or  fund  by  the  insolvency  of  the  party 
having  possession  of  it,  or  from  some  other  cause;  but  when  jus- 
tice requires  it,  and  the  merits  appear  to  demand  it,  upon  the 
hearing  of  which  due  notice  is  given,  one  will  be  appointed. 
West  V.  Swan,  3  Edw.  Ch.  420;  Vcmn  v.  Burnett,  2  Brown  C.  C. 
158;  Metcalfe  v.  Pulvertoft,  i  Ves.  &  B.  180. 
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In  Howard  v.  Palmer,  Walk.  Ch.  391,  the  order  for  a  receiver 
was  granted  on  a  special  motion  of  which  notice  was  g^ven  to  the 
defendant's  solicitor,  who  did  not  appear  to  expose  it.  The  case 
stood  upon  demurrer;  and  the  court  held  that  the  demurrer  was 
no  objection  to  granting  the  order;  that  if  the  defendant  had  ap- 
peared and  opposed  the  appointment  on  that  ground,  the  court  would 
have  looked  into  the  pleadings  to  see  whether  the  demurrer  was 
well  taken,  and  if  it  had  any  doubt  on  the  question,  would  have 
ordered  the  motion  to  stand  over  until  the  demurrer  was  dis- 
posed of. 

In  reviewing  the  action  of  a  circuit  judge  in  appointing  a  receiver 
two  things  will  be  considered :  First,  whether  the  discretion  vested 
in  him  has  been  abused;  and  second,  whether  a  right  has  been 
impaired  by  such  appointment. 

It  is  not  easy  to  prescribe  limits  to  discretionary  action.  There 
are,  however,  certain  general  principles  by  which  its  exercise  is 
governed.  As  a  general  rule,  it  would  be  safe  to  say,  that  when 
insolvency  is  alleged,  and  not  denied  upon  the  hearing  of  the  appli- 
cation, and  it  is  made  to  appear  that  there  is  danger  that  the  assets 
will  be  misappropriated  or  wasted,  a  receiver  should  be  appointed. 

In  this  case,  as  before  stated,  the  insolvency  charged  is  not  denied, 
and  the  bill  of  complaint  makes  a  strong  case  of  misappropriation, 
which  I  think  the  circuit  judge  was  warranted  in  regarding  as 
not  overcome  by  the  affidavits.  If  the  defendant  could  be  per- 
mitted to  keep  on  converting  the  assets  and  applying  them  to  the 
payment  of  secured  or  favored  creditors,  it  may  well  be  that  when 
final  decree  was  rendered  there  would  be  nothing  to  distribute 
among  the  fair  and  honest  creditors  of  the  corporation  in  propor- 
tion to  their  respective  debts,  as  contemplated  by  the  statute. 

Neither  do  I  see  that  any  substantial  right  has  been  impaired 
by  the  appointment.  Ordinarily,  the  control  and  management  of 
the  affairs  of  a  corporation  will  not  be  taken  from  its  authorized 
officers  before  final  decree;  yet  circumstances  may  exist  where  it 
may  be  proper  to  do  so,  and  place  the  property  in  the  hands  0/ 
a  receiver  pending  the  litigation.  This,  I  think,  is  such  a  case,  and 
warranted  the  court  below  in  placing  the  property,  if  any  remained, 
in  the  custody  of  a  receiver  pending  litigation.  If  there  was  in 
fact  no  property  left  to  pass  to  the  receiver,  no  rights  can  be 
affected.  The  appointment  is  made  for  and  on  behalf  Of  all  par- 
ties interested,  and  not  for  the  benefit  of  the  complainant  or  de- 
fendant merely.  It  determines  no  rights;  it  merely  secures  the 
property  for  the  benefit  of  those  who  shall  appear  entitled  to  it 
The  affidavits  filed  in  opposition  to  the  motion  fail  to  show  that 


SEC.  H.]     Rights  of  Creditors  against  Shareholders.  io8i 

the  corporation  is  engaged  in  carrying  on  its  business,  but  do  show 
that  it  is  closing  up  its  business,  and  is  unable  to  carry  it  on  for 
want  of  available  means.  The  order  of  the  court  was  made  upon 
notice  and  after  full  hearing,  and  I  can  see  no  good  reason  for 
reversal. 

The  order  appealed  from  is  affirmed  with  costs,  and  the  record 
remanded  for  further  proceedings. 

Compare  Pond  v.  Framingham,  etc.,  Ry.  Co.,  reported  at  page  935,ante. 

Creditor's  right  to  prevent  waste.  Kearns  v.  Leaf,  i  Hem.  &  Mil.  68i; 
Newby  v.  Oregon,  etc.,  Ry.,  Deady  (U.  S.  C.  C.)  609. 

Creditors  cannot  prevent  the  alteration  or  repeal  of  a  corporate  charter  for 
the  reason  that  obligations  survive  change  or  dissolution  and  may  be  enforced 
against  property  which  has  not  passed  to  innocent  purchasers.  Read  v. 
Frankfort  Bank,  23  Me.  318;  Lothrop  v.  Stedman,  13  Blatchf.  (U.  S.  C.  C.) 

134. 


CHAPTER  X. 
Consolidation — Reorganization— Combinations. 


(a)  Consolidation. 
Central  Railroad  and  Banking  Co.  v,  Georgia. 

92  United  States  Reports  665  (1873). 

Error  to  the  Supreme  Court  of  the  State  of  Georgia. 

Strong,  J.,  delivered  the  opinion  of  the  court. 

JBy  an  act  of  the  legislature  of  Georgia,  enacted  in  1833,  a  char- 
ter, unlimited  in  duration,  was  granted  to  "  The  Central  Railroad 
&  Canal  Co.  of  Georgia,"  with  power  to  make,  construct,  and 
maintain  a  canal  or  railroad  from  the  city  of  Savannah  to  the  city 
of  Macon.     The  seventh  section  was  as  follows : 

"  The  said  canal  or  railway,  and  the  appurtenances  of  the  same, 
shall  not  be  subjected  to  be  taxed  higher  than  a  half  per  cent,  upon 
its  annual  net  income." 

In  1835,  ^y  ^^  amendment  to  the  charter  the  name  of  the 
company  was  changed  to  "  The  Central  Railroad  &  Banking 
Co.  of  Georgia;"  its  capital  stock  was  declared  to  consist  of 
$3,000,000;  and  the  eighteenth  section  of  the  amendment  enacted 
that  "  the  said  railroad,  and  the  appurtenances  of  the  same,  shall 
not  be  subjected  to  be  taxed  higher  than  one-half  of  one  per  cent, 
upon  its  annual  net  income;  and  no  municipal  or  other  corporation 
shall  have  the  power  to  tax  said  company,  but  may  tax  any  property, 
real  or  personal,  of  the  said  company,  within  the  jurisdiction  of 
said  corporation,  in  the  ratio  of  taxation  of  like  property."  Under 
this  latter  act  the  company  was  organized  in  1836,  and  proceeded 
to  build  the  railroad.  By  subsequent  enactments,  the  capital  stock 
was  increased  to  $5,000,000,  and  the  company  was  authorized  to 
build  its  road  into  Macon. 

In  1847  the  legislature  of  the  state,  by  a  statute  approved 
December  2y,  1847,  incorporated  "  The  Macon  &  Western  Railroad 
Co.,"  with  power  to  build  a  railroad  from  Macon  to  Atlanta.  The 
charter  contained  no  exemption  from  taxation,  and  affixed  no 
limits  to  it.  An  amendment,  however,  was  made  to  the  charter 
by  an  act  approved  February  9,  1869,  and  assented  to  by  the  com- 
pany, by  which  authority  was  given  to  increase  the  capital  stock 
to  $2,500,000;  and  the  chartered  rights  of  the  company  were  con- 
tinued during  the  term  of  thirty  years  from  its  passage.  The 
amending  act  contained  the  following  proviso: 
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^'Provided,  nevertheless,  that  such  additional  stock  as  may  be 
issued,  as  well  as  the  present  stock  of  said  company,  shall  here- 
after pay  the  same  annual  tax  to  the  state  as  the  other  railroad 
companies  of  this  state  now  do  —  namely,  one-half  of  one  per  cent. 
on  the  amount  of  the  net  income." 

Under  this  charter  the  railroad  was  constructed  to  Atlanta.  Thus 
the  western  terminus  of  the  Central  Railroad  &  Banking  Co.  of 
Georgia,  and  the  eastern  terminus  of  the  Macon  &  Western  Rail- 
road Co.,  were  both  fixed  at  Macon. 

On  the  24th  day  of  August,  1872,  the  legislature  passed  an  act 
authorizing  the  union  and  consolidation  of  the  two  railroad  com- 
panies, under  the  name  and  charter  of  the  first  named,  "  The 
Central  Railroad  &  Banking  Co.  of  Georgia."  As  the  true  mean- 
ing and  effect  of  this  act  is  the  basis  of  all  the  questions  presented 
by  the  case,  we  quote  the  first  section  entire : 

"  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Georgia, 
that  the  Macon  &  Western  Railroad  Co.,  and  the  Central  Railroad 
&  Banking  Co.  of  Georgia,  be,  and  they  are  hereby,  authorized 
and  empowered  to  unite  and  consolidate  the  stocks  of  the  said  two 
companies,  and  all  the  rights,  privileges,  immunities,  property,  and 
franchises  belonging  or  attaching  to  said  companies,  under  the 
name  and  charter  of  the  said  'The  Central  Railroad  &  Banking 
Co.  of  Georgia,'  in  such  manner  that  each  and  every  owner  and 
holder  of  shares  of  the  capital  stock  of  the  Macon  &  Western 
Railroad  Co.  shall  be  entitled  to  and  receive  an  equal  number  of 
shares  of  the  capital  stock  of  the  consolidated  companies.  Pro- 
vided, that  nothing  herein  contained  shall  relieve  or  discharge  either 
of  said  companies  from  any  contract  heretofore  entered  into,  but 
that  all  such  contracts  shall  be  assumed  by,  and  be  binding  on, 
the  Central  Railroad  &  Banking  Co.  of  Georgia,  and  all  benefits 
and  rights  under  the  same  shall  accrue  to,  and  vest  in,  the  said 
last-mentioned  company.  And  provided  further,  that,  upon  such 
union  and  consolidation,  the  capital  stock  of  the  Central  Railroad 
&  Banking  Co.  of  Georgia  shall  not  exceed  the  amount  of  the 
authorized  capital  thereof,  and  the  present  authorized  capital  of 
the  Macon  &  Western  Railroad  Co.  added  thereto." 

The  second  section  enacted  that  the  uyion  and  consolidation 
provided  for  should  not  take  place  until  at  least  two-thirds  of  the 
stockholders  of  each  company  assented  thereto. 

By  the  third  section  it  was  enacted,  that  when  it  should  be  as- 
certained, in  the  manner  provided,  that  the  assent  required  in  the 
second  section  had  been  given,  it  should  be  the  duty  of  the  board 
of  directors  of  each  company  to  complete  said  union  and  con- 
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(a)  Consolidation. 

Central  Railroad  and  Banking  Co.  v,  Georgia. 

92  United  States  Reports  665  (1873). 

Error  to  the  Supreme  Court  of  the  State  of  Georgia. 

Strong,  J.,  delivered  the  opinion  of  the  court. 

JBy  an  act  of  the  legislature  of  Georgia,  enacted  in  1833,  a  char- 
ter, unlimited  in  duration,  was  granted  to  "  The  Central  Railroad 
&  Canal  Co.  of  Georgia,"  with  power  to  make,  construct,  and 
maintain  a  canal  or  railroad  from  the  city  of  Savannah  to  the  city 
of  Macon.     The  seventh  section  was  as  follows : 

"  The  said  canal  or  railway,  and  the  appurtenances  of  the  same, 
shall  not  be  subjected  to  be  taxed  higher  than  a  half  per  cent,  upon 
its  annual  net  income.'' 

In  1835,  by  an  amendment  to  the  charter  the  name  of  the 
company  was  changed  to  **  The  Central  Railroad  &  Banking 
Co.  of  Georgia;''  its  capital  stock  was  declared  to  consist  of 
$3,000,000;  and  the  eighteenth  section  of  the  amendment  enacted 
that  "  the  said  railroad,  and  the  appurtenances  of  the  same,  shall 
not  be  subjected  to  be  taxed  higher  than  one-half  of  one  per  cent, 
upon  its  annual  net  income ;  and  no  municipal  or  other  corporation 
shall  have  the  power  to  tax  said  company,  but  may  tax  any  property, 
real  or  personal,  of  the  said  company,  within  the  jurisdiction  of 
said  corporation,  in  the  ratio  of  taxation  of  like  property."  Under 
this  latter  act  the  company  was  organized  in  1836,  and  proceeded 
to  build  the  railroad.  By  subsequent  enactments,  the  capital  stock 
was  increased  to  $5,000,000,  and  the  company  was  authorized  to 
build  its  road  into  Macon. 

In  1847  the  legislature  of  the  state,  by  a  statute  approved 
December  27,  1847,  incorporated  "  The  Macon  &  Western  Railroad 
Co.,"  with  power  to  build  a  railroad  from  Macon  to  Atlanta.  The 
charter  contained  no  exemption  from  taxation,  and  affixed  no 
limits  to  it.  An  amendment,  however,  was  made  to  the  charter 
by  an  act  approved  February  9,  1869,  and  assented  to  by  the  com- 
pany, by  which  authority  was  given  to  increase  the  capital  stock 
to  $2,500,000;  and  the  chartered  rights  of  the  company  were  con- 
tinued during  the  term  of  thirty  years  from  its  passage.  The 
amending  act  contained  the  following  proviso : 
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"Provided,  nevertheless,  that  such  additional  stock  as  may  be 
issued^  as  well  as  the  present  stock  of  said  company,  shall  here- 
after pay  the  same  annual  tax  to  the  state  as  the  other  railroad 
companies  of  this  state  now  do  —  namely,  one-half  of  one  per  cent, 
on  the  amount  of  the  net  income." 

Under  this  charter  the  railroad  was  constructed  to  Atlanta.  Thus 
the  western  terminus  of  the  Central  Railroad  &  Banking  Co.  of 
Georgia,  and  the  eastern  terminus  of  the  Macon  &  Western  Rail- 
road Co.,  were  both  fixed  at  Macon. 

On  the  24th  day  of  August,  1872,  the  legislature  passed  an  act 
authorizing  the  union  and  consolidation  of  the  two  railroad  com- 
panies, under  the  name  and  charter  of  the  first  named,  "  The 
Central  Railroad  &  Banking  Co.  of  Georgia."  As  the  true  mean- 
ing and  effect  of  this  act  is  the  basis  of  all  the  questions  presented 
by  the  case,  we  quote  the  first  section  entire : 

"  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Georgia, 
that  the  Macon  &  Western  Railroad  Co.,  and  the  Central  Railroad 
&  Banking  Co.  of  Georgia,  be,  and  they  are  hereby,  authorized 
and  empowered  to  unite  and  consolidate  the  stocks  of  the  said  two 
companies,  and  all  the  rights,  privileges,  immunities,  property,  and 
franchises  belonging  or  attaching  to  said  companies,  under  the 
name  and  charter  of  the  said  'The  Central  Railroad  &  Banking 
Co.  of  Georgia,'  in  such  manner  that  each  and  every  owner  and 
holder  of  shares  of  the  capital  stock  of  the  Macon  &  Western 
Railroad  Co.  shall  be  entitled  to  and  receive  an  equal  number  of 
shares  of  the  capital  stock  of  the  consolidated  companies.  Pro- 
vided,  that  nothing  herein  contained  shall  relieve  or  discharge  either 
of  said  companies  from  any  contract  heretofore  entered  into,  but 
that  all  such  contracts  shall  be  assumed  by,  and  be  binding  on, 
the  Central  Railroad  &  Banking  Co.  of  Georgia,  and  all  benefits 
and  rights  under  the  same  shall  accrue  to,  and  vest  in,  the  said 
last-mentioned  company.  And  provided  further,  that,  upon  such 
union  and  consolidation,  the  capital  stock  of  the  Central  Railroad 
&  Banking  Co.  of  Georgia  shall  not  exceed  the  amount  of  the 
authorized  capital  thereof,  and  the  present  authorized  capital  of 
the  Macon  &  Western  Railroad  Co.  added  thereto." 

The  second  section  enacted  that  the  uyion  and  consolidation 
provided  for  should  not  take  place  until  at  least  two-thirds  of  the 
stockholders  of  each  company  assented  thereto. 

By  the  third  section  it  was  enacted,  that  when  it  should  be  as- 
certained, in  the  manner  provided,  that  the  assent  required  in  the 
second  section  had  been  g^ven,  it  should  be  the  duty  of  the  board 
of  directors  of  each  company  to  complete  said  union  and  con- 


1084       Central  R.  R.  and  Banking  Co.  v,  Georgia.       [chap.  x. 

solidation,  and  to  certify  the  same  under  the  corporate  seals  of  said 
companies,  to  the  governor  of  the  state,  to  be  filed  in  the  office  of 
the  secretary  of  state. 

The  fourth  section  is  as  follows: 

"  Be  it  further  enacted,  that  upon  the  union  and  consolidation 
herein  provided  for,  each  stockholder  in  the  Macon  &  Western 
Railroad  Co.  shall  be  entitled  to  receive  a  certificate  of  stock  as  a 
shareholder  in  the  Central  Railroad  &  Banking  Co.  of  Georgia  for 
a  like  number  of  shares,  upon  the  surrender  of  his  certificate  of 
stock  in  the  former  company,  which  new  certificate  shall  entitle 
the  holder  thereof  to  the  same  rights,  privileges,  and  benefits  as 
attach  to  the  holders  of  stock  now  held  by  the  shardiolders  in  said 
companies,  or  either  of  them." 

Under  the  provisions  of  this  act,  and  in  the  manner  prescribed, 
the  two  companies  united,  the  stock  of  the  Central  Co.  being  at 
the  time  $5,000,000,  and  that  of  the  Macon  &  Western  being 
$2,500,000. 

Such  was  the  legal  status  of  the  Central  Railroad  &  Banking  Co. 
on  the  28th  day  of  February,  1874,  when  the  legislature  passed  an 
act  entitled  *^'An  act  to  amend  the  tax  laws  of  the  state  so  far 
as  the  same  relate  to  railroad  companies,  and  to  define  the  liabili- 
ties of  such  companies  to  taxation,  and  to  repeal  so  much  of  the 
charters  of  such  companies,  respectively,  as  may  conflict  with  the 
provisions  of  this  act."  The  act  required  from  each  company  an 
annual  return  to  the  comptroller-general  of  the  value  of  its  prop- 
erty, without  deducting  indebtedness,  each  class  or  species  of 
property  to  be  separately  named  and  valued,  to  be'taxetl  as  other 
property  of  the  people  of  the  state.  It  also  required  the  railroad 
companies  to  pay  the  taxes  assessed  upon  them,  and  it  repealed 
conflicting  laws.  Pursuant  to  this  act  of  1874,  the  comptroller- 
general  assessed  a  tax  of  $46,034.87  against  the  Central  Railroad 
&  Banking  Co.,  and  issued  an  execution  to  collect  it.  The  com- 
pany then  paid  the  tax  of  one-half  of  one  per  cent,  required  by 
the  prior  law,  and  instituted  proceedings  in  the  mode  provided 
by  the  statute  to  resist  the  exaction  of  the  remainder  of  the  tax 
assessed,  on  the  ground  that  by  its  charter  it  was  not  subject  to 
be  taxed  higher  than  one-half  of  one  per  cent,  of  its  annual  net 
income,  and  that  the  tax  law  of  18/^4  impaired  the  obligation  of 
its  contract  with  the  state.  Having  failed  in  the  state  courts,  the 
case  has  been  brought  here  for  review. 

It  is  not  denied  that,  by  the  provisions  of  the  charter  granted 
in  1833,  amended  in  1835,  and  accepted  by  the  Central  Railroad 
&  Banking  Co.,  a  contract  was  made  that  the  company  should  not 
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be  taxed  higher  than  one-half  of  one  per  cent,  upon  its  net  income. 
Nor  is  it  denied  that  the  protection  thus  promised  was  a§  perpetual 
as  the  existence  of  the  company  itself.  But  it  is  contended  on 
behalf  of  the  state  that  the  charter  granted  in  1833,  and  amended 
in  1835,  was  siu^rendered  by  the  union  and  consolidation  of  the 
company  under  the  act  of  1872  with  the  Macon  &  Western  Railroad 
Co.;  that  the  company  is  now  existing  under  a  charter  granted 
by  the  latter  act,  a  charter  which  is  subject  to  repeal  or  modification 
at  the  will  of  the  legislature;  and,  therefore,  that  the  act  of  1874, 
which  imposes  a  more  onerous  tax  than  one-half  of  one  per  cent, 
on  the  net  income,  is  a  violation  of  no  contract,  but  that  it  is  a 
legitimate  exercise  of  legislative  authority. 

If  it  could  be  admitted,  as  contended  by  the  state,  that  the 
charter  granted  in  1835  ^^  ^^  Iqnger  in  existence,  if  in  fact  and  in 
law  it  was  surrendered  in  1872,  and  if  the  "  Central  Railroad  & 
Banking  Co.  of  Georgia"  is  a  n^w  corporation,  created  when  it 
united  with  the  Macon  &  Western  Railroad  Co.,  the  consequences 
claimed  by  the  state  might,  anct  probably  would,  follow.  The  Code 
of  Georgia,  which  went  into  operation  January  i,  1863,  has  the 
following  provisions: 

Sec.  1682.  "  In  all  cases  of  private  charters  hereafter  granted, 
the  state  reserves  the  right  to  withdraw  the  franchise,  unless  such 
right  is  expressly  negatived  in  the  charter." 

Sec.  1683.  "  Private  corporations  heretofore  created,  without 
the  reservation  of  the  right  of  dissolution,  and  where  individual 
rights  have  become  vested,  are  not  subject  to  dissolution  at  the 
will  of  the  state." 

Chartered  rights  granted  subsequent  to  the  Code  may,  there- 
fore, be  withdrawn.  It  is  equally  certain  that  those  granted  be- 
fore January  i,  1863,  cannot  be  impaired  by  any  legislative  act. 

Hence,  it  is  of  vital  importance  to  this  case  to  examine  the 
effect  of  the  union  of  the  two  companies,  under  what  is  called  "  the 
consolidation  act  of  the  legislature,"  of  August  24,  1872.  Did  the 
act  contemplate  a  surrender  of  its  charter  by  the  Central  Railroad 
&  Banking  Co.,  and  the  grant  to  it  of  a  new  charter,  or  a  re-grant 
of  the  old?  It  may  be  that  the  consolidation  of  two  corporations, 
or  amalgamation,  as  it  is  called  in  England,  if  full  and  complete, 
may  work  a  dissolution  of  them  both,  and  its  effect  may  be  the 
creation  of  a  new  corporation.  Whether  such  be  the  effect  or  noC 
must  depend  upon  the  statute  under  which  the  consotidation  takes 
place,  and  of  the  intention  therein  manifested.  If,  in  the  statute, 
there  be  no  words  of  grant  of  corporate  powers,  it  is  difficult  to 
see  how  a  new  corporation  is  created.    If  it  is,  it  must  be  by  im- 
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plication;  and  it  is  an  unbending  rule  that  a  grant  of  corporate 
existence  is  never  implied.  In  the  construction  of  a  statute,  every 
presumption  is  against  it.  *  *  *  We  are  not  called  upon, 
however,  now  to  determine  whether  a  consolidation,  effected  under 
a  statute  making  no  express  grant  of  new  corporate  existence,  may 
not,  in  some  cases,  work  a  dissolution  of  the  existing  corporations, 
and  at  the  same  time  the  creation  of  a  new  company;  for,  in  the 
present  case,  we  think  the  act  of  1872  plainly  contemplated  no  such 
thing.  It  is  true,  the  act  speaks  of  union  and  consolidation.  It 
authorizes  the  two  companies  to  unite  and  consolidate  their  stock, 
and  all  their  rights,  privileges,  immunities,  property,  and  franchises ; 
but  it  prescribes  the  manner  in  which  this  may  be  done,  and  its 
effect.  It  is  to  be  done  under  the  name  and  charter  of  the  Cen- 
tral Railroad  &  Banking  Co. ;  that  is,  the  union  is  to  be  under  that 
charter,  not  under  a  new  charter  of  a  company  bearing  that  name. 
The  union  is  also  to  be  in  such  a  manner  that  every  holder  of  the 
shares  of  the  capital  stock  of  the  Macon  &  Western  Railroad  Co. 
shall  be  entitled  to,  and  shall,  on  the  surrender  of  their  certifi- 
cates, receive  an  equal  number  of  shares  of  the  capital  stock  as  a 
shareholder  in  the  Central  Railroad  &  Banking  Co.  of  Georgia,  as 
declared  in  the  fourth  section.  But  there  is  no  provision  for  a 
surrender  of  the  certificates  of  stock  of  the  shareholders  of  the 
Central,  and  none  for  the  issue  of  other  certificates  to  them. 
Their  rights,  whatever  they  may  be  after  the  union,  are  evidenced 
only  by  certificates  of  stock  of  the  company  chartered  in  1835.  I^ 
that  charter  has  gone  out  of  existence,  they  are  stockholders  in 
no  company.  Again,  the  act  declared  that  all  contracts  of  either 
of  the  companies  should  be  assumed  by  and  binding  on  the  Cen- 
tral Railroad  &  Banking  Co.,  and  all  benefits  and  rights  under  the 
same  —  that  is,  under  the  contracts  —  should  vest  in  that  company, 
not  in  a  new  corporation  then  springing  into  life.  Nowhere  in 
the  act  is  there  an  intimation  of  any  legislative  purpose  that  the 
Central  Railroad  Co.  should  cease  to  exist.  The  Macon  &  West- 
ern Railroad  Company  was  undoubtedly  intended  to  go  out  of 
existence;  for  provision  was  made  for  the  surrender  of  all  the 
shares  of  its  capital  stock;  and  without  stockholders  it  could  not 
exist.  The  existence  of  such  a  provision  in  regard  to  the  one 
company,  and  its  absence  in  regard  to  the  other,  is  a  strong  argu- 
ment in  support  of  the  conclusion  that  it  was  not  intended  the  Cen- 
tral Railroad  &  Banking  Co.  should  surrender  its  charter,  or  dis- 
solve. And  still  more,  that  company  was  authorized  to  increase 
its  capital,  plainly  for  the  purpose  of  making  room  for  the  new 
shareholders  entitled  to  come  in  by  virtue  of  their  ownership  of 
shares  of  the  dissolved  ccompany's  stock.     The  language  of  this 
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provision  is  significant.  It  is,  that,  upon  the  union  and  consoli- 
dation, the  capital  stock  of  the  Central  Railroad  &  Banking  Co. 
"  shall  not  exceed  the  amount  of  the  authorized  capital  there- 
of, and  the  present  authorized  capital  of  the  Macon  &  Western 
Railroad  Co.  added  thereto."  This  refers  plainly  to  the  corpora- 
tion which  it  was  contemplated  should  exist  after  the  union  and 
consolidation  of  the  two  companies.  What,  then,  was  intended 
by  the  expresssion  "  authorized  capital  thereof ; "  that  is,  author- 
ized capital  of  the  Central  Co?  Had  this  reference  to  a  new 
company  ?  Certainly  not ;  for  no  new  company  had  any  authorized 
capital.  It  must  have  referred,  therefore,  to  the  old  Central  Rail- 
road &  Banking  Co.,  in  existence  when  the  act  was  passed;  and 
that  was  the  company  the  amount  of  whose  stock  was  to  be  lim- 
ited after  the  union  had  taken  place.  That  company  was  to  con- 
tinue in  existence,  and  its  capital  was  restricted  to  the  amount 
'  of  what  had  been  previously  authorized,  augmented  by  a  sum  equal 
to  the  capital  of  the  absorbed  company.  This  view  is  confirmed 
by  the  language  of  a  subsequent  act  of  the  legislature,  enacted 
February  20,  1873,  ^^^  preamble  of  which  is,  "  Whereas,  the 
recent  union  and  consolidation  of  the  Macon  &  Western  Railroad 
Co.  with  the  Central  Railroad  &  Banking  Co.  of  Georgia,  under 
the  name  and  charter  of  the  latter  company,  has  largely  increased 
the  capital  stock,  and  the  number  of  stockholders  of  the  said  last- 
named  company."  What  company  was  it  whose  stock  had  been 
increased  by  the  union?  Plainly,  one  that  was  in  existence  before 
the  union  —  the  one  under  whose  charter  the  companies  had  united. 
The  stock  of  no  new  company  had  been  increased.  It  is  clear, 
therefore,  that  the  legislature  of  1873  ^^^  ^ot  understand  that  the 
old  Central  company  had  gone  out  of  existence. 

If,  then,  this  construction  of  the  act  of  August  24,  1872,  be 
correct  (and  we  cannot  doubt  that  it  is),  that  act  contemplated 
and  authorized  no  such  union  and  consolidation  of  the  two  com- 
panies as  should  work  a  surrender  of  their  charter  by  both  of 
them,  and  the  creation  of  a  new  company.  At  most,  it  intended 
a  merger  of  the  Macon  &  Western  Railroad  Co.  into  the  other,  a 
mode  of  transfer  of  that  ccmipany's  franchise  and  property,  and  a 
payment  therefor  with  stock  of  the  Central  Co.  It  is  of  no 
importance  to  the  inquiry  whether  a  new  corporation  was  created 
by  the  union  and  consolidation,  that  the  Central  acquired  under 
the  act  new  and  enlarged  powers  as  well  as  new  stockholders.  It 
was  authorized  to  own  and  operate  a  railroad  from  Macon  to 
Atlanta;  to  operate  it  as  its  own.  It  was  also  authorized  to  in- 
crease its  capital  stock.  But  the  giit  of  new  powers  to  a  corpora- 
tion has  never  been  thought  to  destroy  its  identity,  much  less  to 
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change  it  into  a  new  being.  Such  a  gift  is  not  a  grant  of  corporate 
existence.  It  assumes  corporate  life  already  existing.  Nor  is  it 
a  necessary  inference  from  the  provision  of  the  act  of  August  25, 
1872,  requiring  the  board  of  directors  of  each  company  to  certify 
the  union  and  consolidation  to  the  Governor  of  the  state,  that 
the  union  was  intended  to  be  a  surrender  of  the  charter  of  both 
companies,  and  the  acceptance  of  a  new  charter.  There  were  suf- 
ficient reasons  for  that  requirement,  without  the  large  inference 
attempted  to  be  drawn  from  it.  They  were,  that  it  might  appear 
in  the  office  of  the  Secretary  of  State  that  the  Macon  &  Western 
Railroad  Co.  was  no  longer  in  existence,  and  that  the  capital  stock 
of  the  Central  Co.  had  been  increased. 

Our  opinion,  therefore,  is,  that  the  charter  granted  to  the  Cen- 
tral Railroad  &  Banking  Co.  of  Georgia,  by  the  act  of  1835,  was 
not  surrendered  by  its  action  under  the  later  act  of  1872;  that  it 
still  has  all  the  rights  that  were  originally  conferred  upon  it,  hold- 
ing them  under  the  charter  originally  granted  to  it;  and,  conse- 
quently, that  It  is  not  in  the  power  of  the  legislature  to  impose 
upon  it  a  greater  tax  than  one-half  of  one  per  cent,  of  its  net  an- 
nual income. 

It  is  still  to  be  determined,  however,  whether  the  exemption 
from  a  higher  tax  applies  to  that  portion  of  the  company's  prop- 
erty which  was  the  road  and  franchise  of  the  Macon  &  Western 
Railroad  Co.  before  its  merger  into  the  Central  Railroad  &  Bank- 
ing Co.  The  Macon  &  Western  never  had  any  contract  with  the 
state  limiting  its  liability  to  taxation.  Its  original  charter  said 
nothing  upon  the  subject,  and  the  amending  act  of  February  9, 
1869,  g^ve  it  no  exemption.  It  simply  provided  that  the  com- 
pany should  thereafter  pay  the  same  annual  tax  to  the  state  as 
the  other  railroad  companies  then  did;  to  wit,  one-half  of  one  per 
cent,  on  the  amount  of  net  income.  It  contained  no  negative 
words.  It  did  not  declare  that  higher  taxation  should  not  be  im- 
posed at  any  future  time.  At  most,  it  raised  only  an  implication 
that  a  higher  tax  would  not  be  levied  for  the  state.  But  it  is  a 
well-settled  principle  that  a  claim  for  exen^tion  from  taxation 
cannot  be  supported,  unless  the  statute  alleged  to  confer  it  is  so 
plain  as  to  leave  no  room  for  controversy.  No  presumption  can 
be  made  in  support  of  the  exemption ;  and,  if  there  be  a  reasonable 
doubt,  it  must  be  resolved  in  favor  of  the  state.  Bailey  v. 
Maguire,  22  Wall.  215;  Delaware  Railroad  Tax,  18  id.  206.  In 
the  latter  of  these  cases  it  was  ruled  that  a  provision  in  a  char- 
ter, requiring  a  company  to  pay  annually  into  the  treasury  of  the 
state  a  tax  of  one-quarter  of  one  per  cent,  upon  its  capital  stock 
of  $400,000,  did  not  prevent  a  fiubseauent  legislature  from  impos- 
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ing  a  further  or  different  tax  upon  the  company.     To  the  same 
effect  is  The  Commonwealth  v.  The  Eastern  Bank,  10  Penn.  St. 

451. 

If,  then,  there  was  nothing  in  the  charter  of  the  Macon  &  West- 
em  Railroad  Co.  by  which  its  property  was  exempted  from  such 
taxation  as  the  legislature  might  see  fit  to  impose,  did  the  union 
and  consolidation  with  the  Central  Co.  bring  it  within  the  ex- 
emption which  the  Central  enjoyed?  We  think  it  did  not.  Nothing 
within  the  act  of  August  24,  1872,  indicates  that  such  was  the 
intention  of  the  legislature,  and  it  is  not  a  necessary  result  of 
the  consolidation  authorized.  The  obvious  purpose  of  the  act  was 
to  vest  in  the  Central  Co.  the  rights,  privileges,  immunities,  prop- 
erty and  franchises  which  had  belonged  to  the  Macon  &  Western 
Co. ;  not  to  enlarge  those  rights,  or  to  bestow  new  immunities.  If, 
therefore,  the  Macon  &  Western  held  its  franchises  and  property 
subject  to  taxation,  the  Central,  succeeding  to  the  franchises  and 
property,  holds  them  alike  subject.  It  took  them  just  as  they  were, 
acquiring  no  additional  or  enlarged  rights  as  against  the  state.    *    *    * 

The  judgment  of  the  Supreme  Court  must,  therefore,  be  re- 
versed, and  the  record  be  remitted,  with  instructions  to  reverse  the 
order  of  the  Superior  Court,  and  direct  further  proceedings  in 
accordance  with  this  opinion. 


The  Quincy  Railroad  Bridge  Co.  v.  The  County  of  Adams. 

88  Illinois  Reports  615  (1878). 

Appeal  from  the  Circuit  Court  of  Adams  County;  Sibley,  J., 
presiding. 

Breese,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt,  brought  to  the  Adams  Circuit  Court, 
by  the  County  of  Adams,  plaintiff,  and  against  the  Quincy  Railroad 
Bridge  Co.,  defendants,  to  recover  a  tax  assessed  against  the  capital 
stock  of  the  bridge  company  for  the  year  1874,  for  county  purposes. 

The  demurrer  to  the  special  pleas  clearly  presents  this  question, 
and  it  has  been  argued  elaborately  and  ably  by  counsel :  Are  ap- 
pellants a  corporation  so  created  under  the  laws  of  this  state  as  to 
bring  it  under  the  operation  of  the  fourth  clause  of  sec.  i  of 
the  Revenue  Act  of  1872? 

The  first  section  provides  that  the  property  named  in  this  section 
shall  be  assessed  and  taxed,  except  so  much  as  in  this  act  may  be 
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exempted:  First,  all  real  and  personal  property  in  this  state. 
Second,  all  moneys,  credits,  bonds  or  stocks,  etc  Third,  the  shares 
of  capital  stock  of  banks  and  banking  companies  <loing  business 
in  this  state.  Fourth,  the  capital  stock  of  companies  and  associa- 
tions incorporated  under  the  laws  of  this  state.    Rev.  Stat.  1874, 

p.  857. 
Appellants  pve  the  history  of  the  creation  of  their  company, 

by  which  it  will  be  seen  that  by  an  act  of  the  General  Assembly  of 

this  state,  approved  February  lo^   1853,  ^^^  renewed  by  act  of 

February   15,   1865,  the  Railroad   Bridge   Co.   was   incorporated. 

By  an  act  of  the  legislature  of  the  State  of  Missouri, .  date  not 

given,  the  "  Quincy  Bridge  Co."  was  incorporated,  the  object  and 

purpose  of  both  these  incorporations  being  to  construct  and  operate 

a  railroad  bridge  across  the  Mississippi  river  at  Quincy,  in  this 

state,  such  object  not  being  attainable  by  either  company  separately 

or  by  virtue  of  the  authority  thus  granted  by  either  state,  the  river 

being  a  common  boundary,  and  the  territorial  line  of  neither  state 

extending  beyond  the  main  channel  of  the  river.    Appellants  say, 

in  order  to  render  either  of  these  charters  available,  it  became 

necessary  to  consolidate  the  two  companies,  and  to  secure  for  the 

company  thus  consolidated  the  consent  and  approval  of  each  of 

said  states,  and  the  permission  of  the  government  of  the  United 

States  to  throw  a  bridge  across  one  of  its  navigable  rivers. 

On  November  20,  1866,  articles  of  agreement  were  entered  into 
by  these  two  companies  thus  incorporated,  one  by  this  state,  the 
other  by  the  State  of  Missouri,  to  consolidate,  and  such  articles, 
duly  filed  and  recorded  in  the  office  of  the  secretary  of  state  of 
this  state,  effected  the  consolidation  of  these  two  companies,  and 
such  consolidation  was  approved  and  legalized  by  the  General 
Assembly  of  this  state  by  an  act,  approved  February  6,  1867,  en- 
titled "An  Act  to  legalize  the  Quincy  Railroad  Bridge  Co.,  and  to 
facilitate  and  encourage  the  construction  of  a  railroad  bridge  over 
the  Mississippi  River  at  Quincy."  The  first  section  of  this  act  rec- 
ognizes the  consolidation  of  these  two  independent  companies  and 
their  origin,  and  refers  to  the  articles  of  consolidation^  on  file  in 
the  office  of  the  secretary  of  state  of  this  state,  and  the  name 
and  style  of  the  Quincy  Railroad  Bridge  Co.  was  bestowed  upon  it, 
and  there  was  conferred  upon  it  all  the  rights,  powers,  privileges 
and  immunities  which  were  granted  to  the  railroad  bridge  com- 
pany by  the  act  incorporating  the  same  in  1853,  and  renewed  in 
1865. 

The  consolidation  of  these  companies  is  expressly  recognized, 
and  by  the  second  section  the  company,  as  now  existing,  is  fully 
recognized  after  the  consolidation  as  a  corporation.    What  is  want- 
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ing  to  make  appellants  a  corporation  created  by  the  laws  of  this 
state^  we  are  unable  to  see. 

But  it  is  said  by  appellants,  this  corporation,  although  it  de- 
rived some  of  its  powers  and  in  part  its  corporate  existence  from 
this  state,  derived  an  equal  part  from  the  sovereigpti  state  of  Mis- 
souri, and  therefore  they  are  not  a  corporation  created  under 
the  laws  of  either  state.  To  this  it  is  answered,  and  we  think 
satisfactorily,  that  the  legislatures  of  this  state  and  of  Missouri 
cannot  act  jointly,  nor  can  any  l^islation  of  the  last-named  state 
have  the  least  effect  in  creating  a  corporation  in  this  state.  Hence, 
the  corporate  existence  of  appellants,  considered  as  a  corporation 
of  this  state,  must  spring  from  the  legislation  of  this  state,  which, 
by  its  own  vigor,  perform  the  act.  The  states  of  Illinois  and 
Missouri  have  no  power  to  unite  in  passing  any  legislative  act.  It 
is  impossible,  in  the  very  nature  of  their  organizations,  that  they 
can  do  so.  They  cannot  so  fuse  themselves  into  a  single  sover- 
eignty, and  as  such  create  a  body  politic  which  shall  be  a  corpora- 
tion of  the  two  states,  without  being  a  corporation  of  each  state 
or  of  either  state.  As  argued  by  appellee,  the  only  possible  status 
of  a  company  acting  under  charters  from  two  states  is,  that  it  is 
an  association  incorporated  in  and  by  each  of  the  states,  and  when 
acting  as  a  corporation  in  either  of  the  states  it  acts  under  the 
authority  of  the  charter  of  the  state  in  which  it  is  then  acting,  and 
that  only,  the  legislation  of  the  other  state  having  no  operation 
beyond  its  territorrial  limits.  We  do  not,  and  cannot,  understand 
that  appellants  derive  any  of  its  corporate  powers  from  the  legis- 
lature of  the  state  of  Missouri,  but  wholly  and  entirely  derived 
from  the  general  assembly  of  this  state.  Consequently  they  are 
embraced  in  the  first  section  of  the  Revenue  Act,  above  cited.^ 

^  It  is  true  that  a  corporation  by  the  name  and  style  of  the  plaintiflFs  ap- 
pears to  have  been  chartered  by  the  States  of  Indiana  and  Ohio,  clothed 
with  the  same  capacities  and  powers,  and  intended  to  accomplish  the  same 
objects,  and  it  is  spoken  of  in  the  laws  of  the  states  as  one  corporate  body, 
exercising  the  same  powers  and  fulfilling  the  same  duties  in  both  states. 
Yet  it  has  no  legal  existence  in  either  state,  except  by  the  law  of  the  state. 
And  neither  state  could  confer  on  it  a  corporate  existence  in  the  other,  nor 
add  to  or  diminish  the  powers  to  be  there  exercised.  It  may,  indeed,  be 
composed  of  and  represent,  under  the  corporate  name,  the  same  natural 
persons.  But  the  legal  entity  or  person,  which  exists  by  force  of  law,  can 
have  no  existence  beyond  the  limits  of  the  state  or  sovereignty  which  brings 
it  into  life  and  endues  it  with  its  faculties  and  powers.  The  president  and 
directors  of  the  Ohio  &  Mississippi  Railroad  Company  is,  therefore,  a  distinct 
and  separate  corporate  body  in  Indiana  from  the  corporate  body  of  the 
same  name  in  Ohio,  and  they  cannot  be  joined  in  a  suit  as  one  and  the  same 
plaintiff,  nor  maintain  a  suit  in  that  character  against  a  citizen  of  Ohio  or 
Indiana  in  a  Circuit  Court  of  the  United  States.  Taney,  C.  J.,  Ohio  &  Miss. 
R.  R.  Co,  v.  Wheeler,  i  Black,  286,  297,  298. 
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There  is  no  need  to  pursue  this  discussion  farther.  We  hold 
appellant  is  a  corporation  created  under  the  laws  of  this  state, 
and  its  capital  stock  properly  taxable,  and  properly  assessed  and 
taxed,  and  the  judgment  of  the  Circuit  Court  was  right  and  must 
be  affirmed. 

Judgment  affirmed. 


People  of  the  State  of  New  York,  Respondent,  v.  The  New 
York,  Chicago  &  St.  Louis  Railroad  Co.,  Appellant. 

129  New  York  Reports  474  (1892). 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Third  Judicial  Department,  entered  upon  an  order 
made  the  first  Tuesday  of  May,  1891,  directing  a  judgment  in 
favor  of  plaintiff  upon  a  case  submitted  under  sees.  1 279-1281  of 
the  Code  of  Civil  Procedure. 

Andrews,  J.  This  case  depends  upon  the  question  whether 
the  defendant  is,  within  the  meaning  of  c.  143  of  the  Laws  of  1886, 
a  corporation  "  incorporated  by  or  under  any  general  or  special 
law  of  this  state."  The  act  of  1886  is  entitled  "An  act  to  tax 
stock  corporations  for  the  privilege  of  organization."  The  material 
part  of  the  first  section  is  as  follows:  "  Sec.  i.  Every  corporation, 
joint-stock  company,  or  association  incorporated  by  or  under  any 
general  or  special  law  of  this  state,  having  capitsil  stock  divided 
into  shares,  shall  pay  to  the  state  treasurer,  for  the  use  of  the 
state,  a  tax  of  one-eighth  of  one  per  cent,  upon  the  amount  of 
capital  stock  which  said  corporation,  joint-stock  company,  or  asso- 
ciation is  authorized  to  have,  and  a  like  tax  upon  any  subsequent 
increase  thereof.  The  said  tax  shall  be  due  and  payable  upon  the 
incorporation  of  said  corporation,  joint-stock  company,  or  asso- 
ciation, or  upon  the  increase  of  the  capital  thereof,  and  no  such 
corporation,  joint-stock  company,  or  association  shall  have  or  ex- 
ercise any  corporate  powers  until  the  said  tax  shall  have  been  paid. 
And  the  secretary  of  state  and  any  county  clerk  shall  not  file 
any  certificate  of  incorporation  or  articles  of  association,  or  certify 
or  give  any  certificate  to  any  such  corporation,  joint-stock  ccnn- 
pany,  or  association  until  he  is  satisfied  that  the  said  tax  has  been 
paid  to  the  state  treasurer." 

The  original  corporation  in  this  state,  known  as  the  New 
York,  Chicago  &  St.  Louis  Railroad  Co.,  organized  in  1887,  was 
a  purely  domestic  corporation.  It  became  a  corporation  by  taking 
the  proceedings  and  filing  its  articles  of  association  prescribed  by 
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the  General  Railroad  Act  of  1850.  It  paid  the  organization  tax 
on  its  capital  of  $4,500,000,  and  constructed  its  road  from  Buffalo 
to  the  Pennsylvania  state  line  as  authorized  by  its  charter.  In 
the  same  year  it  consolidated  with  the  Erie  &  State  Line  Railroad 
Co.,  a  Pennsylvania  corporation  having  a  capital  of  $3,000,000. 
The  consolidated  company  took  the  name  of  the  New  York  cor- 
poration and  its  capital  stock  was  the  aggregate  of  the  capital 
stock  of  the  two  constituent  corporations  —  namely,  $7,500,000. 
Later  in  the  same  year  (1887)  the  first  consolidated  company  con- 
solidated with  certain  railroad  corporations  then  existing  in  Ohio 
and  Indiana,  having  an  aggregate  capital  of  $22,500,000.  The 
company  resulting  from  the  second  consolidation  also  took  the  name 
of  the  "  New  York,  Chicago  &  St.  Louis  Railroad  Co.,"  the  aggre- 
gate capital  of  which  was  $30,000,000,  which  was  the  sum  of  the 
combined  capital  of  all  the  constituent  companies.  The  several 
roads  thus  consolidated  formed  a  continuous  line  of  railroad  ex- 
tending from  Buffalo  in  this  state  to  Chicago  in  the  State  of  IJlinois. 

The  claim  on  the  part  of  the  people  is  that  these  consolidations 
having  been  effected  under  the  authority  of  c.  917  of  the  Laws  of 
1869,  entitled  "An  act  authorizing  the  consolidation  of  certain 
railroad  companies,"  there  was  by  force  of  said  act  a  new  incor- 
poration created  on  each  consolidation,  and  that  the  resulting  com- 
pany was  a  corporation  "  incorporated  under  a  general  or  special 
law  of  this  state,"  within  c.  143  of  the  Laws  of  1886,  and,  there- 
fore, bound  to  pay  the  organization  tax  imposed  by  that  act.  The 
state,  therefore,  demands  and  has  recovered  the  sum  of  $57,856.25, 
which  is  one-eighth  of  one  per  cent,  on  $7,500,000,  the  capital  of 
the  first  consolidated  company,  and  one-eighth  of  one  per  cent,  on 
$30,000,000,  the  capital  of  the  second  consolidated  company,  with 
interest  added.  By  the  judgment  below  the  State  of  New  York 
exacts  a  tax  on  the  portion  of  the  capital  stock  of  the  consolidated 
company  contributed  by  the  Pennsylvania,  Ohio,  and  Indiana  cor- 
porations, of  about  $50,000,  for  the  privilege  of  consolidation  with 
the  New  York  corporation.  If  this  is  required  by  the  true  con- 
struction of  the  act  of  1886,  the  judgment  must  be  affirmed,  how- 
ever unjust  or  impolitic  the  exaction  may  seem  to  be. 

As  a  tax  on  property  it  would  be  clearly  invalid,  for  as  said  by 
Cooley,  J.,  in  the  case  of  State  Treasurer  v.  Auditor-General,  46 
Mich.  224,  referring  to  a  consolidated  railroad  from  Buffalo  to 
Chicago,  which  included  a  Michigan  corporation,  "  the  state  can  no 
more  tax  the  whole  capital  which  represents  the  track  from  Chicago 
to  Buffalo,  the  rolling  stock  and  other  equipments,  than  it  can  tax 
the  whole  track  and  equipments."    But  the  tax  imposed  by  the  act 
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of  1886,  being  a  tax  on  the  privilege  of  consolidation,  and  not  a 
property  tax,  the  power  of  the  state  to  subject  corporations  avail- 
ing themselves  of  the  act  to  any  conditions  the  legislature  may  see 
lit  to  impose  cannot  be  questioned. 

We  come,  then,  directly  to  the  question  whether  the  defendant 
is  a  corporation  "  incorporated  by  or  under  any  general  or  special 
law  of  this  state,"  within  the  meaning  of  the  act  of  1886.  The 
only  incorporating  act  of  this  state  to  which  the  incorporation  of 
the  defendant  can  be  referred,  is  the  Consolidation  act  of  1869. 
That  act  provides  in  great  detail  for  the  consolidation  of  railroad 
corporations  "organized  under  the  laws  of  this  state,  or  of  this 
state  and  any  other  state,"  operating  a  railroad  either  wholly 
within,  or  partly  within  and  partly  without  the  state,  and  forming 
a  continuous  or  connected  line  of  railway.  The  first  section 
authorizes  roads  so  situated  to  merge  and  consolidate  their  "cap- 
ital stock,  franchises,  and  property."  The  second  section  pre- 
scribes that  the  consolidation  shall  be  effected  by  means  of  an 
agreement  between  the  constituent  companies,  which  shall  pre- 
scribe the  means  and  conditions  of  the  consolidation,  the  name  of 
the  **  new  "  corporation,  the  names  of  the  first  directors  and  offi- 
cers, the  number  of  shares  of  the  capital  stock  and  the  amount 
and  par  value  thereof,  and  the  manner  of  converting  the  capital 
stock  of  the  constituent  companies  into  that  of  the  new  corpora- 
tion, with  a  proviso  that  in  no  case  shall  the  capital  stock  of  the 
company  formed  by  the  consolidation  exceed  the  aggregate  sum 
of  the  capital  stock  of  the  companies  so  consolidated;,  and  the 
section  provides  that  the  agreement  of  consolidation,  when  made 
and  certified,  shall  be  filed  in  the  office  of  the  secretary  of  state. 
The  third  section  declares  that  on  perfecting  and  filing  the  agree- 
ment, the  "parties  hereto  shall  be  deemed  and  taken  to  be  one 
corporation  by  the  name  provided  in  said  agreement,  but  that 
such  act  of  consolidation  shall  not  release  such  new  corporation 
from  any  of  the  restrictions,  disabilities,  or  duties  of  the  several 
corporations  so  consolidated."  The  fourth  section  purports  to 
vest  in  the  "  new  corporation "  the  rights,  privileges,  and  fran- 
chises, and  all  property,  real  and  personal,  debts  and  stock  sub- 
scriptions of  the  corporations  so  consolidated.  The  fifth  section 
continues  the  constituent  companies  in  existence  to  preserve  the 
rights  and  liens  of  creditors,  and  authorizes  suits  to  be  maintained 
against  the  new  corporation  in  the  courts  of  the  state.  The  sixth 
section  prescribes  that  taxes  on  the  capital  stock  of  the  "  new  cor- 
poration "  shall  be  apportioned  in  the  ratio  that  the  number  of 
miles  of  the  railroad  in  this  state  bears  to  the  number  of  miles 
without  the  state. 
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The  act  plainly  regards  a  railroad  formed  by  the  consolidation 
of  several  roads  as  a  new  corporation.  In  the  case  of  People  ex 
rel.  Phonograph  Co,  v.  Rice,  11  N.  Y.  Sup.  249,  affirmed  in  this 
court  in  1891,  there  had  been  a  consolidation  of  two  domestic 
manufacturing  companies  organized  under  the  laws  of  this  state, 
under  the  Consolidation  act,  c.  960  of  the  Laws  of  1867,  applicable 
to  such  corporations,  and  it  was  held  that  a  new  corporation  was 
created  by  the  consolidation,  and  that  it  was  liable  to  the  organiza- 
tion tax  under  c.  143  of  the  Laws  of  1886.  This  decision  accords 
,  with  the  general  current  authority  to  the  effect  that  statutes  for 
the  consolidation  of  domestic  corporations  are  to  be  treated  as 
acts  of  incorporation,  and  that  on  consolidation  being  effected 
under  their  provisions,  the  constituent  companies,  unless  such  an 
intention  is  excluded  by  the  language  of  the  statute,  are  deemed 
to  be  dissolved,  and  their  powers  and  faculties  to  the  extent  au- 
thorized become  vested  in  the  consolidated  company  as  a  new  cor- 
poration created  by  the  act  of  consolidation.  State  v.  Maine  Cen- 
tral Railroad  Co,,  66  Me.  488;  S.  C,  96  U.  S.  499;  Bishop  v. 
Brainerd,  28  Com.  289;  McMahan  v.  Morrison,  16  Ind.  172; 
Clearwater  v.  Meredith,  i  Wall.  25 ;  Central  Railroad  &  Banking 
Co,  V.  Georgia,  92  U.  S.  665;  Railroad  Co,  v.  Georgia,  98  U.  S. 

359- 

These  decisions  are  consistent  with  principle.      The  state  has 

plenary  power  in  the  creation  of  domestic  corporations,  subject 
only  to  constitutional  restraints.  It  may  endow  them  with  such 
power  and  faculties  as  it  deems  proper.  It  may  control  and  regu- 
late them,  and  they  are,  under  powers  now  almost  uniformly  re- 
served, liable  to  have  their  charters  altered,  amended  or  repealed. 
It  is  perfectly  competent  for  the  legislature,  in  consolidation  acts, 
to  declare  what  shall  be  the  status  of  the  domestic  corporations 
which  shall  avail  themselves  of  their  provisions,  and  also  of  the 
consolidated  company.  Whether  the  new  consolidation  shall  create 
a  mere  business  union  between  the  constituent  companies,  leaving 
them  in  existence  as  corporations,  or  whether  it  shall  operate  as 
a  surrender  of  the  corporate  franchises  and  an  extinguishment  of 
their  corporate  existence,  and  as  creating  a  new  corporation  com- 
bining, to  the  extent  permitted  by  the  act,  the  powers  of  the  cor- 
porations out  of  which  it  was  formed,  and  vesting  in  it  tlie  prop- 
erty of  the  constituent  companies,  depends  upon  the  legislative 
intention.  Where  under  the  act  the  result  of  the  consolidation 
is  a  new  corporation  in  place  of  two  or  more  domestic  corporations, 
the  resulting  entity  may  properly  be  said  to  be  a  corporation 
"'  incorporated  by  or  under  a  general  or  special  law  of  this  state," 
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and,  therefore,  subject  to  the  organization  tax  prescribed  by  c  143 
of  the  Laws  of  1886. 

But  the  constituent  companies  which  were  united  to  form  "  The 
New  York,  Chicago  &  St.  Louis  Railroad  Co.,  with  the  exception 
of  the  New  York  company  of  the  same  name,  were  not  domestic 
corporations.  Their  corporate  powers  and  life  were  derived  from 
the  legislatures  of  other  states.  They  were  and  are  in  no  respect 
subject  to  the  laws  of  this  state,  but  wholly  and  exclusively  to  the 
laws  of  their  domicile.  It  was  under  those  laws  that  the  respective 
roads  were  constructed  and  operated.  The  laws  of  their  jurisdic- 
tions fixed  their  capital,  conferred  and  defined  their  franchises  and 
powers ;  and  their  power  to  enter  into  any  consolidation  with  other 
roads,  either  within  or  without  the  states  which  incorporated  them, 
depended  upon  the  affirmative  grant  of  such  power  by  the  state 
creating  them.  The  Consolidation  act  of  1869,  it  is  true,  assumes 
upon  the  consolidation  not  only  of  domestic  corporations,  but  of 
corporations  of  different  states,  to  transfer  to  and  vest  in  the  con- 
solidated company  formed  under  its  provisions  all  the  "rights, 
privileges,  exemptions  and  franchises  and  property"  of  each  of 
the  constituent  companies.  But  the  legislature  of  this  state  was 
impotent  alone  to  accomplish  this  result.  It  could  not  vest  the 
franchises,  rights,  and  property  of  the  Pennsylvania,  Ohio,  and 
Indiana  companies  in  the  consolidated  company,  not  authorize  any 
change  or  conversion  of  the  stock  of  the  constituent  corporations 
into  the  stock  of  the  consolidated  company,  nor  confer  any  exclu- 
sive authority  for  their  consolidation.  All  it  had  the  power  to  do, 
and  all  that  the  act  of  1869  in  effect  did  do,  was  to  authorize  the 
New  York  corporation,  upon  like  consent  being  given  by  Penn- 
sylvania, Ohio,  and  Indiana,  to  merge  the  franchises,  property,  and 
interests  of  the  several  constituents  into  what  would  practically 
be  one  corporation.  When  this  was  sanctioned  by  the  legislatures 
of  the  respective  states,  and  the  proper  formal  proceedings  were 
taken,  then,  and  not  till  then,  could  a  new  body  be  created. 
Whether  the  result  would  be  a  new  corporation  de  jure  is  a 
mooted  question.  See  Mueller  v.  Dows,  94  U.  S.  444;  Shields  v. 
Ohio,  95  id.  319;  St  L.,  L  M,  &  S,  R.  Co,  v.  Berry,  113  id.  465; 
Nashua  &  L.  R,  R.  Co,  v.  Boston  &  L,  R,  R,  Co,,  136  id.  356. 

But  assuming  that  result  to  follow,  the  new  corporation  would 
owe  its  existence  not  to  the  State  of  New  York  alone,  but  to  the 
States  of  New  York,  Pennsylvania,  Ohio,  and  Indiana.  It  would 
not  be  in  any  strict  or  even  just  sense  a  corporation  "  incorporated 
by  or  under  any  general  or  special  law  of  this  state,"  within 
c.  143  of  the  Laws  of  1886.    The  Consolidation  act  does,  indeed* 
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confer  new  corporate  powers  upon  the  New  York  corporation. 
Except  fpr  that  act  it  could  not  have  entered  into  the  agreement 
of  consoHdation.  So,  also,  it  purports  to  grant  corporate  powers 
to  the  consolidated  company.  But  it  remains  true,  nevertheless, 
that  concurrent  legislation  of  the  other  states  was  essential  to  the 
completion  of  the  consolidation,  and  it  is  to  be  inferred  from  the 
agreed  statement  that  similar  legislation  to  the  act  of  1869  was 
enacted  in  the  several  states. 

We  are  of  opinion  that  the  proper  and  equitable  construction  of 
the  act  of  1886,  imposing  an  organization  tax  on  railroads  "  incor- 
porated under  the  laws  of  New  York,"  does  not  bring  the  defend- 
ant within  its  provisions.  This  conclusion  has  support  in  the  cases 
of  State  Treasurer  v.  Auditor-General,  46  Mich.  224 ,  C.  &  N.  W. 
Railway  Co,  v.  Auditor-General,  53  id.  79,  and  0.  &  M,  Railway 
Co.  V.  People,  123  III.  467. 

We  desire  to  refer  also  to  the  dissenting  opinion  of  Landon,  J., 
in  the  court  below. 

The  judgment  of  the  General  Term  should  ba  reversed  and 
judgment  ordered  for  the  defendant  on  the  case  presented. 

All  concur. 

Judgment  reversed. 


Clearwater  v.  Meredith  et  al} 

I  Wallace  (68  5".  C7.)  Reports  2$  (1863). 

In  February,  1853,  ^^^  legislature  of  the  State  of  Indiana  passed 
an  act  providing  for  the  merging  and  consolidation  of  railways 
then  organized  or  that  should  be  subsequently  organized.  July  12, 
1853,  Clearwater  sold  a  tract  of  land  to  Meredith  and  others  for 
$10,000,  taking  200  shares  of  the  C.  C.  &  C.  Short  Line  Railway 
Company's  stock  in  payment;  Meredith  and  they,  however,  by 
written  contract  guaranteed  to  Clearwater  that  the  stock  should  be 
worth  par  in  Cincinnati  on  the  first  of  October,  1855. 

Before  the  first  of  October,  1855,  ^^^  Short  Line  Railway  was 
merged  and  consolidated  with  another  railway  company,  forming 
"  one  joint-stock  company  out  of  said  two  companies." 

Assumpsit  by  Clearwater  against  Meredith  and  others  on  the 
contract.  The  declaration  set  forth  the  fact  and  assigned  for  breach 
that  the  stock  was  not  worth  par  at  the  time  and  place  stipulated, 
but  on  the  contrary,  was  of  no  value  at  all. 

*  Facts  condensed. 
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Mr.  Justice  Davis.  *  *  *  if  Clearwater  was  a  consenting 
party  to  a  proceeding  which,  of  itself,  put  it  out  of  the  power  of  the 
defendants  to  perform  their  contract,  he  cannot  recover,  for  "prcnn- 
isors  will  be  discharged  from  all  liability  when  the  ncxiperformance 
of  their  obligation  is  caused  by  the  act  or  the  fault  of  the  other  con- 
tracting party." 

The  Cincinnati,  Cambridge  and  Chicago  Short  Line  Railway  Com- 
pany, whose  stock  was  guaranteed,  was,  as  stated  in  the  pleadings, 
organized  under  a  general  act  of  the  State  of  Indiana,  providing  for 
the  incorporation  of  railroad  companies.  This  act  was  passed  May 
II,  1852,  and  contained  no  provision  permitting  railroad  corporations 
to  consolidate  their  stock.  It  can  readily  be  seen  that  the  interests 
of  the  public,  as  well  as  the  perfection  of  the  railway  system,  called 
for  the  exercise  of  a  power  by  which  diflFerent  lines  of  road  could 
be  united.  Accordingly  on  the  23d  of  February,  1853.  the  general 
assembly  of  Indiana  passed  an  act  allowing  any  railway  company 
that  had  been  organized  to  intersect  and  unite  their  road  with  any 
other  road  constructed  or  in  progress  of  construction,  and  to  merge 
and  consolidate  their  stock;  and  on  the  4th  of  March,  1853,  the 
privileges  of  the  act  were  extended  to  railroad  companies  that  should 
afterward  be  organized. 

The  power  of  the  legislature  to  confer  such  authority  cannot  be 
questioned,  and  without  the  authority  railroad  corporations  organ- 
ized separately  could  not  merge  and  consolidate  their  interests.  But 
in  conferring  the  authority,  the  legislature  never  intended  to  compel 
a  dissenting  stockholder  to  transfer  his  interest  because  a  majority 
of  the  stockholders  consented  to  the  consolidation.  Even  if  the 
legislature  had  manifested  an  obvious  purpose  to  do  so,  the  act 
would  have  been  illegal,  for  it  would  have  impaired  the  obligation 
of  a  contract.  There  was  no  reservation  of  power  in  the  act  under 
which  the  Cincinnati,  Cambridge  and  Chicago  Short  Line  Railway 
was  organized,  which  gave  authority  to  make  material  changes  in 
the  purposes  for  which  the  corporation  was  created,  and  without 
such  a  reservation  in  no  event  could  a  dissenting  stockholder  be 
bound. 

When  any  person  takes  stock  in  a  railroad  corporation,  he  has 
entered  into  a  contract  with  the  company  that  his  interests  shall  be 
subject  to  the  direction  and  control  of  the  proper  authorities  of  the 
corporation  to  accomplish  the  object  for  which  the  company  was 
organized.  He  does  not  agree  that  the  improvements  to  which  he 
subscribed  should  be  changed  in  its  purposes  and  character,  at  the 
will  and  pleasure  of  a  majority  of  the  stockholders,  so  that  new  re- 
sponsibilities, and  it  may  be  new  hazards,  are  added  to  the  original 
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undertaking.  He  may  be  very  willing  to  embark  in  one  enterprise, 
and  unwilling  to  engage  in  another ;  to  assist  in  building  a  short  line 
railway,  and  averse  to  risking  his  money  in  one  having  a  longer  line 
of  transit. 

But  it  is  no  very  important  change  which  would  work  a  dis- 
solution of  the  contract.  It  must  be  such  a  change  that  a  new  and 
different  business  is  superadded  to  the  original  undertaking.  The 
act  of  the  legislature  of  Indiana  allowing  railroad  corporations  to 
merge  and  consolidate  their  stock,  was  an  enabling  act  —  was  per- 
missive, not  mandatory.  It  simply  gave  the  consent  of  the  legis- 
lature to  whatever  could  lawfully  be  done  and  which  without  that 
consent  could  not  be  done'  at  all.  By  virtue  of  this  act  the  con- 
solidations in  the  plea  stated  were  made.  Clearwater,  before  the 
consolidation,  was  a  stockholder  in  one  corporation  created  for  a 
given  purpose.  After  it  he  was  a  stockholder  in  another  and  differ- 
ent corporation,  with  other  privileges,  powers,  franchises  and  stock- 
holders. The  effect  of  the  consolidation  "  was  a  dissolution  of  the 
three  corporations,  and  at  the  same  instant  the  creation  of  a  new 
corporation  with  property,  liabilities  and  stockholders,  derived 
from  those  passing  out  of  existence."  *  *  *  And  the  act 
of  consolidation  was  not  void  because  the  state  assented  to  it, 
but  a  nonconsenting  stockholder  was  discharged.  Clearwater  could 
have  prevented  this  consolidation  had  he  chosen  to  do  so ;  instead  of 
that  he  gave  his  assent  to  it,  and  merged  his  own  stock  in  the  new 
adventure.  If  a  majority  of  the  stockholders  of  the  corporation  of 
which  he  was  a  member  had  undertaken  to  transfer  his  interest 
against  his  wish,  they  would  have  been  enjoined.  There  was  no 
power  to  force  him  to  join  the  new  corporation,  and  to  receive  stock 
in  it  on  the  surrender  of  his  stock  in  the  old  company.  By  his  own 
act  he  has  destroyed  the  stock  to  which  the  guaranty  attached,  and 
made  it  impossible  for  the  defendants  to  perform  their  agreement. 
After  the  act  of  consolidation  the  stock  could  not  have  any  separate, 
distinct  market  value.  There  was,  in  fact,  no  longer  any  stock  of 
the  Cincinnati,  Cambridge  and  Chicago  Short  Line  Railway. 

Meredith  and  his  co-defendants  undertook  that  the  stock  should 
be  at  par  in  Cincinnati,  if  it  maintained  the  same  separate  and  inde- 
pendent existence  that  it  had  when  they  gave  their  guaranty.  Their 
undertaking  did  not  extend  to  another  stock,  created  afterward, 
with  which  they  had  no  concern  and  which  might  be  better  or  worse 
than  the  one  guaranteed.  It  is  not  material  whether  the  new  stock 
was  worth  more  or  less  than  the  old.  It  is  sufficient  that  it  is  another 
stock,  and  represented  other  interests.     *     *     * 

Affirmed. 
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Consolidation. 

Meaning. —  By  consolidation  is  meant  a  merging  of  two  or  more  corpora- 
lions  into  one  corporate  body,  whereby  their  powers,  properties,  rights  and 
privileges,  together  with  their  obligations  and  duties  inure  to  and  devolve 
upon  the  new  corporate  body.  Legislative  sanction  is  necessary,  and  the 
effect  of  the  consolidation,  whether  the  old  companies  are  dissolved,  a  new 
one  takes  their  place,  or  whether  the  identity  of  one  remains  and  the  others 
disappear,  or  whether  there  is  simply  a  combination  of  the  two  or  more 
identities,  will  all  depend  upon  the  statute,  which  must  guide  in  each  par- 
ticular instance. 

To  make  a  valid  consolidation,  both  parties  must  be  competent  (^Louis- 
ville, etc.^  Ry.  Co,  v.  Kentucky,  i6i  U.  S.  677),  i.  e.,  the  legislative  authority 
must  be  given  to  each  constituent.  Penn.  Ry.  Co.  v.  St,  Louis,  etc.,  Ry.  Co., 
118  U.  S.  290.  Consolidation,  while  dependent  upon  the  will  of  the  state, 
cannot,  however,  be  forced  upon  corporations  (Mason  v.  Finch,  28  Mich. 
282),  but  if  the  corporations  choose  to  consolidate,  they  subject  themselves 
to  the  laws  then  in  force,  for  the  effect  of  consolidation  depends  upon  the 
will  and  purpose  of  the  legislature  and  not  of  the  corporations  (State  v. 
Maine,  etc.,  Ry.  Co.,  66  Me.  488;  Charlotte,  etc.,  Ry.  Co,  v.  Gibbes,  27 
S.  C.  385),  and  this  authority  may  be  expressed  either  by  charter  or  by 
independent  statute.  Philadelphia,  etc.,  Ry.  Co.  v.  Maryland,  10  How.  (51 
U.  S.)  376.  Originally,  consolidation  was  authorized  by  special  acts,  but 
general  statutes  have  been  enacted  in  most  of  the  states  allowing  consoli- 
dation and  these  statutes  are  both  permissive  and  restrictive.  The  permissive 
statutes  allow  consolidation  of  various  kinds  of  corporations  under  various 
conditions,  while  restrictive  statutes  have  tried  to  prevent  the  consolidation 
of  corporations  when  consolidation  would  tend  to  stifle  competition  or 
create  monopolies. 

The  common-law  rule. —  Corporations  have  no  power  at  common  law 
to  consolidate  or  form  partnerships  (Whitterton  Mills  v.  Upton,  id  Gray 
(Mass.)  582;  People  v.  North  River,  etc.,  Ref.  Co.,  121  N.  Y.  582),  for 
the  charter  measures  the  corporate  powers,  and  the  general  rule  of  inter- 
pretation is  that  the  corporation  may  do  only  those  things  authorized  by 
the  charter;  lack  of  prohibition  will  not  be  taken  as  consent  on  the  part 
of  the  state. 

While  this  is  the  general  rule  in  England  and  most  of  our  states,  the 
policy  in  New  York  seems  to  have  been  to  allow  the  fullest  scope  for  the 
consolidation  of  noncompeting  railroads.  Woodruff  v.  Erie  Ry.  Co.,  93 
N.  Y.  609. 

Shareholders*  rights  under. —  Stockholders  cannot  be  forced  into  a  con- 
solidated company,  and  their  rights  in  this  respect  are  not  affected  by  the 
legality  of  the  consolidation.  The  relief  usually  sought  is  injunction  to  pre- 
vent, but  it  is  not  so  clear  that  a  stockholder  can  prevent  consolidation, 
provided  the  majority  desire  to  consolidate  and  legislative  permission  is 
secured.  Kean  v.  Johnson,  9  N.  J.  Eq.  401;  Black  v.  D.  &  H.  Canal  Co., 
24  id.  455;  Treadwell  y.  Salisbury  Co.,  7  Gray  (Mass.),  393. 

Provision  is  usually  made  for  dissenting  stockholders  who  refuse  to  come 
in,  whereby  their  rights  are  secured.  Upon  principle  and  in  the  absence  of 
statute,  a  shareholder  ought  to  be  able  to  prevent  consolidation  on  the  con- 
stitutional ground  of  an  impairment  of  contract  (Stevens  v.  Rutland,  etc.,  Ry. 
Co.,  29  Vt.  545;  Kean  v.  Johnson,  9  N.  J.  Eq.  401),  yet  this  is  met  by  the 
stockholders*  agreement  to  abide  by  the  majority  rule;  and  it  seems  that 
where  the  majority,  in  good  faith,  decide  that  a  sale  or  consolidation  is  the 
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only  solution,  all  the  stockholder  can  do  is  to  seek  the  aid  of  equity  in  secur- 
ing his  rights.    Treadwell  v.  Salisbury  Co.,  7  Gray  (Mass.)  393. 

Where  a  corporate  combination  has  been  adjudged  illegal  and  void,  a  share- 
holder in  it  can  force  an  accounting  and  distribution  of  the  assets.  Have^ 
meyer  v.  Brooklyn  Sugar  Ref.  Co.,  26  Abb.  N.  C.  157. 

The  statute  allowing  consolidation  usually  regulates  the  liability  of  the 
consolidated  company,  and  may  impose  not  only  all  the  burdens  and  all  the 
liabilities  of  the  old  companies,  but  new  and  additional  burdens  and  liabilities. 
Of  course,  statute  may  relieve  the  consolidated  company  from  burdens  and 
liabilities.  In  the  absence  of  express  provisions,  the  general  rule  is  that  where 
corporations  are  consolidated  the  consolidated  company  takes  the  property  and 
franchises  of  the  old  companies  subject  to  the  same  burdens  which  attached 
under  the  original  charters. 

"  For  the  purpose  of  answering  for  the  liabilities  of  the  constituent  corpo- 
rations the  consolidated  company  should  be  deemed  to  be  merely  the  same  as 
each  of  its  constituents,  their  existence  continued  in  it,  under  the  new  form 
and  name,  their  liabilities  still  existing  as  before,  and  capable  of  enforcement 
aganst  the  new  company  in  the  same  way  as  if  no  change  had  occurred  in  its 
organization  or  name."  Indianapolis,  etc.,  Ry.  Co.  v.  Jones,  29  Ind.  465.  See 
also  Mi.  Pleasant  v.  Beckwith,  100  U.  S.  514;  Western  Union  Ry.  Co.  v. 
Smith,  75  111.  496 ;  Boardman  v.  Lake  Shore,  etc.,  Ry.  Co.,  84  N.  Y.  157. 

Creditors  Rights  Under: —  If  a  new  corporation  is  formed  and  the  constit- 
uent companies  are  dissolved,  creditors  cannot  maintain  actions  against 
them  after  dissolution,  unless  their  existence  be  continued  for  the  purpose 
of  adjusting  their  liabilities.  The  only  remedy  is  against  the  consolidated 
company,  or  in  equity  against  the  assets  of  the  consolidating  companies 
in  the  hands  of  the  consolidated  company.  Creditors  of  a  corporation 
cannot  prevent  consolidation  or  dissolution,  but  they  cannot  be  deprived 
of  their  rights  to  follow  the  property  of  the  corporation  into  the  hands  of 
the  consolidated  corporation.  Chicago,  etc.,  Ry.  Co.  v.  MofRt,  75  111.  524; 
New  Bedford  Ry.  Co.  v.  Old  Colony  Co.,  120  Mass.  397;  Campton  v.  IVabc^sh 
Ry.  Coi,  45  Ohio  St.  592. —  Ed. 


(b)     Reorganization. 

Memphis  &  Little  Rock  Railroad  Co.  v.  Railroad  Commis- 
sioners. 

112  United  States  Gog   (1884). 

Matthews,  J.,  delivered  the  opinion  of  the  court.  He  recited 
the  facts  and  continued : 

The  case  of  the  plaint iflF  in  error  rests  entirely  upon  the  words 
of  the  ninth  section  of  the  act  of  incorporation  of  the  Memphis  & 
Little  Rock  Railroad  Co.,  of  January  11,  1853,  by  which  it  was 
empowered  to  borrow  money  "  on  the  credit  of  the  company  and 
on  the  mortgage  of  its  charter  and  works."  It  is  argued  that  these 
words  confer  power  upon  the  company  to  convey  to  its  bondholders. 
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by  way  of  mortgage  and  on  foreclosure,  to  purchasers  absolutely, 
all  the  property  of  the  company,  and  all  its  franchises,  including 
the  franchise  of  becoming  and  being  a  corporation,  in  the  sense 
of  acquiring  the  right  to  organize  as  such  under  the  act  as  suc- 
cessor to,  and  substitute  for,  the  original  company,  precisely  as  if 
the  act  had  named  them  as  corporators  and  endowed  them  with 
the  corporate  faculty.  And  this  being  assumed,  it  is  thence  inferred 
that  the  exemption  contained  in  sec.  28  of  the  act  applies  to  the 
substituted  corporation  as  though  no  change  of  corporate  exist- 
ence had  taken  place ;  and  thus,  it  is  insisted,  the  case  is  taken  out 
of  rule  of  decision  established  in  Morgan  v.  Louisana,  93  U.  S. 
217;  Wilson  V.  Gaines,  103  U.  S.  417,  zxiA' Louisville  &  Nashville 
Railroad  Co.  v.  Palmes,  109  U.  S.  244.  According  to  the  principle 
of  those  decisions,  the  exemption  from  taxation  must  be  construed 
to  have  been  the  personal  privilege  of  the  very  corporation  speci- 
fically referred  to,  and  to  have  perished  with  that,  unless  the  express 
and  clear  intention  of  the  law  requires  the  exemption  to  pass  as 
a  continuing  franchise  to  a  successor.  This  salutary  rule  of  inter- 
pretation is  founded  upon  an  obvious  public  policy,  which  regards 
such  exemption  as  in  derogation  of  the  sovereign  authority  and 
of  common  right,  and,  therefore,  not  to  be  extended  beyond  the 
exact  and  express  requirements  of  the  grants,  construed  strictissimi 
juris. 

It  is  not  claimed  that  the  assignment  of  the  charter,  by  way  of 
mortgage  and  subsequent  judicial  sale,  constituted  the  purchasers 
to  be  the  indentical  corporation  that  the  mortgagor  had  been,  for 
that  would  involve  an  assumption  of  its  obligations  and  debts  as 
well  as  an  acquisition  of  its  privileges  and  exemptions;  but  it  is 
insisted  that  it  resulted  in  another  corporation  in  lieu  of  the  original 
one,  entitled  to  all  the  provisions  of  the  charter,  by  relation  to  its 
date,  as  though  it  had  been  originally  organized  under  it. 

But  such  a  construction  of  the  words  authorizing  a  mortgage  of 
the  charter  and  works  of  the  company  is,  in  our  opinion,  beyond 
the  intention  of  the  law  and  altogether  inadmissible. 

There  is  no  express  grant  of  corporate  existence  to  any  new 
body.  At  the  time  when  this  charter  was  granted,  in  1853,  there 
was  no  general  law  in  existence  in  Arkansas  authorizing  the  forma- 
tion of  corporations.  All  such  grants  were  by  special  act.  Neither 
was  there  any  law  authorizing  the  purchasers  of  railroads  at  judicial 
sale  under  mortgages  of  the  property  and  franchises  of  the  com- 
pany, to  organize  themselves  into  corporate  bodies,  such  as  was 
first  passed  in  1874.  There  is  not  in  the  act  of  January  11,  1853, 
for  the  incorporation  of  the  Memphis  &  Little  Rock  Railroad  Co., 
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any  reference  to  such  right,  as  vested  in  the  mortgage  bond- 
holders or  other  purchasers  at  a  sale  under  a  foreclosure  of  the 
mortgage,  nor  is  there  any  mode  or  machinery  prescribed  in  the 
act  for  such  an  organization.  The  desired  conclusion  rests  entirely 
on  the  inference  deduced  from  the  mortgage  of  the  charter,  and  is 
an  attempt  to  create  a  corporation  by  a  judicial  implication.  But, 
as  was  said  by  this  court  in  Central  Railroad  &  Banking  Co.  v. 
Georgia,  g2  U.  S.  665,  670,  "  it  is  an  unbending  rule  that  a  grant 
of  corporate  existence  is  never  implied.  In  the  construction  of  a 
statute  every  presumption  is  against  it." 

The  application  of  this  rule  is  not  avoided  by  the  claim  that  the 
present  is  not  the  case  of  an  original  creation  of  a  corporate  body, 
but  the  transfer,  by  assignment,  of  a  previously  existing  charter, 
and  of  the  right  to  exist  as  a  corporation  under  it.  The  difference 
is  one  of  words  merely.  The  franchise  of  becoming  and  being  a 
corporation,  in  its  nature,  is  incommunicable  by  the  act  of  the 
parties  and  incapable  of  passing  by  assignment.  "  The  franchise 
to  be  a  corporation,"  said  Hoar,  J.,  in  Commonwealth  v.  Smith,  10 
Allen,  448,  455,  "  clearly  cannot  be  transferred  by  any  corporate 
body  of  its  own  will.  Such  a  franchise  is  not,  in  its  own  nature, 
transmissible."  In  Hall  v.  Sullivan  Railroad  Co,,  21  Law  Reporter, 
138  (2  Redfield's  Am.  Railway  Cases,  621 ;  i  Brunner's  Collected 
Cases,  613),  Curtis,  J.,  said:  "The  franchise  to  be  a  corporation 
is,  therefore,  not  a  subject  of  sale  and  transfer,  unless  the  law,  by 
some  positive  provision,  has  made  it  so,  and  pointed  out  the  modes 
in  which  such  sale  and  transfer  may  be  effected."  No  such  positive 
provision  is  contained  in  the  act  under  consideration,  and  no  mode 
for  effecting  the  organization  of  a  series  of  corporations  under  it  is 
pointed  out,  either  in  the  act  itself  or  in  any  other  statute  prior  to 
that  of  December  9,  1874. 

The  franchise  of  being  a  corporation  need  not  be  implied  as 
necessary  to  secure  to  the  mortgage  bondholders,  or  the  purchasers 
at  a  foreclosure  sale,  the  substantial  rights  intended  to  be  secured. 
They  acquire  the  ownership  of  the  railroad,  and  the  property  inci- 
dent to  it,  and  the  franchise  of  maintaining  and  operating  it  as  such  ; 
and  the  corporate  existence  is  not  essential  to  its  use  and  enjoyment. 
All  the  franchises  necessary  or  important  to  the  beneficial  use  of  • 
the  railroad  could  as  well  be  exercised  by  natural  persons.  The 
essential  properties  of  corporate  existence  are  quite  distinct  from 
the  franchises  of  the  corporation.  The  franchise  of  being  a  cor- 
poration belongs  to  the  corporators,  while  the  powers  and  privi- 
leges, vested  in  and  to  be  exercised  by  the  corporate  body  as  such, 
are  the  franchises  of  the  corporation.    The  latter  has  no  power  to 
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dispose  of  the  franchise  of  its  members,  which  may  survive  in  the 
mere  fact  of  corporate  existence,  after  the  corporation  has  parted 
with  all  its  property  and  all  its  franchises.  If,  in  the  present  in- 
stance, we  suppose  that  a  mortgage  and  sale  of  the  charter  of  the 
railroad  company  created  a  new  corporation,  what  becomes  of  the 
old  one?  If  it  abides  for  the  purpose  of  responding  to  obligations 
not  satisfied  by  the  sale,  or  of  owning  property  not  covered  by  the 
mortgage  nor  embraced  in  the  sale,  as  it  may  well  do,  and  as  it 
must  if  such  debts  or  property  exist  then  there  will  be  two  cor- 
porations co-existing  under  the  same  charter.  For,  "  after  an  act 
of  disposition  which  separates  the  franchise  to  maintain  a  railroad 
and  make  profit  from  its  use,  from  the  franchise  of  being  a  cor- 
poration, though  a  judgment  of  dissolution  may  be  authorized,  yet, 
until  there  be  such  judgment,  the  rights  of  the  corporators  and  of 
third  person  may  require,  that  the  corporation  be  considered  as 
still  existing."  Coe  v.  Columbus,  Piqua  &  Indiana  Railroad  Co,, 
lo  Ohio  St.  372,  386,  per  Gholson,  J. 

If,  as  required  by  the  argument  for  the  plaintiff  in  error,  we 
regard  and  treat  the  franchise  of  being  a  corporation  as  an  in- 
corporeal hereditament,  and  an  estate  capable  of  passing  between 
parties  by  deed,  or  of  being  charged  by  way  of  mortgage  and  of  be- 
ing sold  under  a  power  or  by  virtue  of  judicial  process,  the  logical 
consequences  will  be  found  to  involve  insuperable  difficulties  and  con- 
tradictions. In  the  present  case,  for  example,  after  the  execution  of 
the  first  mortgage,  we  should  have  the  railroad  company  continu- 
ing as  a  corporation  in  esse,  and  the  trustees  for  the  bondholders,  or 
their  beneficiaries,  or  assigns,  a  corporation  i;i  posse;  and,  after 
condition  broken,  the  company  would  hold  the  title  to  its  own  exist- 
ence as  a  mere  equity  of  redemption.  That  equity  it  makes  the 
subject  of  a  second  mortgage,  and,  in  default,  the  beneficiaries  under 
the  power  of  sale  become  purchasers  of  the  franchise,  and  organize 
themselves,  by  virtue  of  it,  into  the  Memphis  &  Little  Rock  Railway 
Co.  The  latter  can  hardly  claim  the  status  of  a  corporation  at  law, 
as  the  legal  title  to  the  franchise  of  being  a  corporation  had  never 
passed  to  it,  on  the  supposition  that  it  might  pass  by  a  private 
grant ;  and,  if  a  corporation  at  all,  it  could  only  be  regarded  as  the 
creature  of  equity,  according  to  the  analogy  of  equitable  estates,  a 
nondescript  class  hitherto  unknown  in  any  system  of  law  relating 
to  the  subject.  It  finally  was  displaced  by  the  judicial  sale,  under 
which  the  plaintiff  in  error  organized  as  successor  to  both.  In  the 
meantime,  the  original  corporation  has  never  been  dissolved,  and, 
for  all  purposes  not  covered  by  the  mortgage,  still  maintains  an 
existence  as  a  corporate  body,  capable  of  contracting,  and  of  suing 
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and  being  sued.  A  conception  which  leads  to  such  incongruities 
must  be  essentially  erroneous. 

If  we  concede  to  the  argument  for  the  plaintiff  in  error  the 
position,  that  the  language  used,  which  authorizes  the  mortgage 
of  the  charter,  may  be  taken  in  a  literal  sense,  still  the  assignment 
would  transfer  it,  in  the  very  state  in  which  it  might  be  at  the 
date  of  the  transfer.  But  at  that  date  the  only  corporation  which 
the  charter  provided  for  had  already  been  organized.  The  only 
powers  conrferred  upon  corporators  to  that  end  had  already  been 
exercised  and  exhausted.  The  bondholders  under  the  mortgage  and 
their  assignees,  the  purchasers  at  the  sale,  therefore  took,  and  could 
take,  nothing  else  than  the  charter,  so  far  as  it  remained  unexe- 
cuted, with  such  franchises  and  powers  as  were  capable  of  future 
enjoyment  and  activity,  and  not  such  as,  having  already  spent  their 
force  by  having  been  fully  exerted,  could  not  be  revived  by  a  con- 
veyance. This  would  include,  by  the  necessity  of  the  case,  the 
franchise  to  organize  a  corporation,  which  can  only  be  exerted 
once  for  all;  for  the  simple  act  of  organization  exhausts  the 
authority,  and  having  once  been  eflFected,  is  legally  incapable  of 
repetition. 

It  is  a  mistake,  however,  to  suppose  that  the  mortgage  and  sale 
of  a  charter  by  a  corporation,  in  any  proper  sense  which  can  be 
legally  imputed  to  the  words,  necessarily  conveys  every  power  and 
authority  conferred  by  it,  so  far,  at  least,  as  to  vest  a  title  in  them, 
as  franchises,  irrevocable  by  reason  of  the  obligation  of  a  contract. 
In  many,  if  not  in  most,  acts  of  incorporation,  however  special  in 
their  nature,  there  are  various  provisions  which  are  matters  of 
general  law  and  not  of  contract,  and  are,  therefore,  subject  to 
modification  or  repeal. 

Such,  in  our  opinion,  would  be  the  character  of  the  right  in 
the  mortgage  bondholders,  or  the  purchasers  at  the  sale  under 
the  mortgage,  to  organize  as  a  corporation,  after  acquiring  title 
to  the  mortgage  property,  by  sale  under  the  mortgage,  if,  in  the 
charter  under  consideration,  it  had  been  conferred  in  express  terms, 
and  particular  provision  had  been  made  as  to  the  mode  of  pro- 
cedure to  effect  the  purpose.  It  would  be  matter  of  law  and  not 
of  contract.  At  least,  it  would  be  construed  as  conferring  only  a 
right  to  organize  as  a  corporation,  according  to  such  laws  as  might 
be  in  force  at  the  time  when  the  actual  organization  should  take 
place,  and  subject  to  such  limitations  as  they  might  impose.  It  can- 
not, we  think,  be  admitted  that  a  statutory  provision  for  becoming 
a  corporation  in  futuro  can  become  a  contract,  in  the  sense  of  that 
clause  of  the  Constitution  of  the  United   States  which  prohibits 
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state  legislation  impairing  its  obligation,  until  it  has  become  vested 
as  a  right  by  an  actual  organization  under  it;  and  then  it  takes 
effect  as  of  that  date,  and  subject  to  such  laws  as  may  then  be  in 
force.  Such  a  contract,  so  far  as  it  seems  to  assume  that  form, 
is  a  provision  merely  that,  at  the  time,  or  on  the  happening  of  the 
event  specified,  the  parties  designated  may  become  a  corporation 
according  to  the  laws  that  may  then  be  actually  in  force.  The  stip- 
ulation, whatever  be  its  form,  must  be  construed  as  subject  and 
subordinate  to  the  paramount  policy  of  the  state,  and  to  the  sov- 
ereign prerogative  of  deciding,  in  the  meantime,  what  shall  consti- 
tute the  essential  characteristics  of  corporate  existence.  The  state 
does  not  part  with  the  franchise  until  it  passes  to  the  organized 
corporation;  and,  when  it  is  thus  imparted,  it  must  be  what  the 
government  is  then  authorized  to  grant  and  does  actually  confer. 

It  is  immaterial  that  the  form  of  the  transaction  is  that  of  a 
mortgage,  sale  or  other  transfer  inter  partes  of  the  franchise  to- 
be  a  corporation.  "  The  real  transaction,  in  all  such  cases  of 
transfer,  sale  or  conveyance,"  as  was  said  by  the  Supreme  Court 
of  Ohio  in  the  case  of  The  State  v.  Sherman,  22  Ohio  St.  411,  428,. 
"  in  legal  effect,  is  nothing  more  or  less,  and  nothing  other,  than  a 
surrender  or  abandonment  of  the  old  charter  by  the  corporators, 
and  a  grant  de  novo  of  a  similar  charter  to  the  so-called  trans- 
ferees or  purchasers.  To  look  upon  it  in  any  other  light,  and  ta 
regard  the  transaction  as  a  literal  transfer  or  sale  of  the  charter, 
is  to  be  deceived,  we  think,  by  a  mere  figure  or  form  of  speech. 
The  vital  part  of  the  transaction,  and  that  without  which  it  would 
be  a  nullity,  is  the  law  under  which  the  transfer  is  made.  The 
statute  authorizing  the  transfer  and  declaring  its  effect,  is  the  grant 
of  a  new  charter  couched  in  few  words,  and  to  take  effect  upon 
condition  of  the  surrender  or  abandonment  of  the  old  charter ;  and 
the  deed  of  transfer  is  to  be  regarded  as  mere  evidence  of  the 
surrender  or  abandonment." 

It  is,  of  course,  the  law  in  force  at  the  time  the  transaction  is 
consummated  ind  made  effectual  that  must  be  looked  to  as  de- 
termining its  validity  and  effect.  This  is  the  principle  on  which  this 
court  proceeded  in  deciding  the  case  of  Railroad  Co,  v.  Georgia, 
98  U.  S.  359.  The  franchise  to  be  a  corporation  remained  in,  and 
was  exercised  by,  the  0I4  corporation,  notwithstanding  the  mort- 
gage of  Its  charter,  until  the  new  corporation  was  formed  sind 
organized;  it  was  then  surrendered  to  the  state,  and  by  a  new 
grant  then  made  passed  to  the  corporators  of  the  new  corporation, 
and  was  held  and  exercised  by  them  under  the  constitutional  re- 
strictions then  existing. 

Our  conclusions,  then,  are,  that  the  exemption   from  taxation 
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contained  in  the  28th  section  of  the  act  of  January  ir,  1853, 
was  intended  to  apply  only  to  the  Memphis  &  Little  Rock  Railroad 
Co.  as  the  original  corporation  organized  under  it ;  that  it  did  not 
pass  by  the  mortgage  of  its  charter  and  works,  as  included  in  the 
transfer  of  the  franchise  to  be  a  corporation,  to  the  mortgagees  or 
purchasers  at  the  judicial  sale;  that  the  franchises  embraced  in  that 
conveyance  were  limited  to  those  which  had  been  granted  as  appro- 
priate to  the  construction,  maintenance,  operation  and  use  of  the 
railroad  as  a  public  highway  and  the  right  to  make  profit  there- 
from; and  that  the  appellant,  not  having  become  a  corporate  body 
until  after  the  restrictions  in  the  Constitution  of  1874  took  effect, 
was  thereby  incapable  in  law  of  having  or  enjoying  the  privilege 
of  holding  its  property  exempt  from  taxation. 

The  decr'ee  of  the  Supreme  Court  of  Arkansas  is  accordingly 
aflRrmed. 

The  term  "  reorganization  "  has  never  been  defined  under  the  law.  It  is 
in  frequent  use,  however,  and  is  generally  understood  to  embrace  the  various 
transactions  by  which  existing  corporations  are  continued  under  a  different 
organization  or  management,  or  it  may  mean  the  succession  of  a  new  entity 
to  the  property,  assets  and  rights  of  an  existing  corporation.  The  method  of 
reorganization  and  its  effect  must  depend  wholly  upon  the  statute  allowing: 
it,  coupled  with  the  intent  of  the  parties.  Most  state  legislatures  have 
granted  the  right  to  reorganize  under  certain  conditions,  the  object  being  to 
afford  a  continuance  of  a  corporation,  the  property  and  franchises  of  which 
have  been  sold  under  a  mortgage,  or  any  judicial  sale  or  under  execution. 

Voluntary  reorganization  may  be  brought  about,  and  is  frequently  effected 
by  an  agreement  with  the  bondholders  and  stockholders  of  a  corporation 
which  has  become  embarrassed  and  unable  to  meet  its  obligations.  The  af- 
fairs of  the  corporation  may  thus  be  readjusted  and  the  corporation  enabled 
to  continue  without  a  foreclosure,  the  stock  and  bondholders  taking  new 
stock  and  bonds  in  place  of  the  old,  changing  the  terms  as  to  priority, 
amount,  terms  of  payment  of  interest,  liens,  etc.  All  stockholders  must 
agree  to  the  reorganization,  however,  as  he  cannot  be  compelled  to  come  in 
under  the  terms,  but  may  insist  upon  his  rights  and  prevent  any  change 
which  will  affect  the  rights  secured  to  him  under  his  original  contract. 
See  Hollister  v.  Stewart,  11 1  N.  Y.  644. 

On  the  other  hand,  a  foreclosure  or  sale  under  execution  may  take  place. 
Under  such  circumstances  it  is  justifiable  for  the  bondholders  to  combine  and 
formulate  some  plan  for  the  purchase  of  the  property  and  its  continuance 
under  new  auspices.  For  this  purpose  they  may  enter  into  agreements,  ap- 
point committees  to  represent  them,  purchase  the  property,  form  a  new 
corporation  and  transfer  the  property  to  it  in  return  for  stocks  and  bonds 
of  the  new  company  on  such  terms  as  may  be  equitable  and  satisfactory.  See 
Shaw  V.  Little  Rock,  etc,  Ry.  Co.,  100  U.  S.  605;  Child  v.  New  York,  etc., 
Ry.  Co.,  129  Mass.  170. 

Provision  is  usually  made  in  the  reorganization  scheme  by  which  stock 
and  bondholders  and  other  creditors  are  permitted  to  come  in  within  a  certain 
time.  If  they  fail  to  do  so,  they  can  claim  no  right  to  participate.  See 
Thornton  v.  Wabash  Ry.  Co.,  81  N.  Y.  462;  Volable  v.  New  York,  etc.,  Ry. 
Co.,  96  id.  49. —  Ed. 
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(c)  Combinations. 

United  States  v,  Addyston  Pipe  and  Steel  Company  et  al} 

85  Federal  Reporter  271  (1898).* 

Suit  in  equity  by  the  Attorney-General  of  the  United  States 
against  six  corporations  engaged  in  manufacturing  cast  iron  pipe, 
charging  them  with  a  combination  and  conspiracy  in  restraint  of 
interstate  commerce,  contrary  to  the  anti-trust  law  passed  by 
Congress  July  2,  1890.  The  petition  prayed  for  a  seizure  and  con- 
fiscation of  the  pipe,  a  dissolution  of  the  conspiracy  and  a  perpetual 
injunction  against  the  same.  Defendants  admitted  the  existence 
of  an  association  for  the  purpose  of  avoiding  ruinous  competition, 
but  denied  that  it  was  in  restraint  of  trade,  created  a  monopoly 
or  violated  the  anti-trust  law.  The  evidence  showed  that  the  asso- 
ciation had  divided  up  the  United  States  into  "  pay  "  and  "  free " 
territory,  under  a  plan  contemplated  as  follows:  "All  competition 
or  pipe  lettings  shall  take  place  among  the  various  pipe  shops  prior 
to  said  letting.  To  accomplish  this  purpose  it  is  proposed  that  the 
six  competitive  shops  have  a  representative  board  located  at  some 
central  city,  to  whom  all  inquiries  for  pipe  shall  be  referred,  and 
said  board  shall  fix  the  price  at  which  said  pipe  shall  be  sold,  and 
bids  taken  from  the  respective  shops  for  the  privilege  of  handling 
the  order,  and  the  party  securing  the  order  shall  have  the  protec- 
tion of  all  the  other  shops."  A  contract  was  presented  from  St. 
Louis.  At  the  letting  the  Addyston  Company  bid  $24.37  and  the 
Louisville  Company  $24.57.  The  contract  being  let  to  the  Besse- 
mer Company  at  $24;  the  evidence  showed  that  the  Chattanooga 
Company  could  have  furnished  the  same  at  from  $17  to  $18  per 
ton  at  a  profit.  The  bonus  or  premium  bid  was  to  be  paid  to  the 
other  companies  in  proportion  to  the  capacities  of  the  various  mills. 

Taft,  C.  J.  *  *  *  Two  questions  are  presented  in  this  case 
for  our  decision:  i.  Was  the  association  of  the  defendants  a  con- 
tract, combination,  or  conspiracy  in  restraint  of  trade,  as  the  terms 
are  to  be  understood  in  the  act  ?  2.  Was  the  trade,  thus  restrained 
between  the  states? 

The  contention  on  behalf  of  defendants  is  that  the  association 
would  have  been  valid  at  common  law,  and  that  the  Federal  anti- 
trust law  was  not  intended  to  reach  any  agreements  that  were  not 
void  and  unenforcible  at  common  law.     It  might  be  a  sufficient 

*  Facts  condensed. 

*  Affirmed  in  175  U.  S.  21 1. 
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answer  to  this  contention  to  point  to  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  United  States  v.  Trans-Missouri 
Freight  Assn.,  166  U.  S.  290,  17  Sup.  Ct.  540,  in  which  it  was 
held  that  contracts  in  restraint  of  interstate  transportation  were 
within  the  statute,  whether  the  restraints  would  be  regarded  as 
reasonable  at  common  law  or  not.  It  is  suggested,  however,  that 
that  case  related  to  a  quasi-public  employment,  necessarily  under 
public  control  and  affecting  public  interests,  and  that  a  less  strin- 
gent rule  of  construction  applies  to  contracts  restricting  parties  in 
sales  of  merchandise,  which  is  purely  a  private  business,  having 
in  it  no  element  of  a  public  or  quasi-public  character.  Whether 
or  not  there  is  substance  in  such  a  distinction  —  a  question  we  do 
not  decide — it  is  certain  that,  if  the  contract  of  association  which 
bound  the  defendants  was  void  and  unenforcible  at  the  common 
law  because  in  restraint  of  trade,  it  is  within  the  inhibition  of  the 
statute  if  the  trade  it  restrained  was  interstate.  Contracts  that 
were  in  unreasonable  restraint  of  trade  at  common  law  were  not 
unlawful  in  the  sense  of  being  criminal,  or  giving  rise  to  a  civil 
action  for  damages  in  favor  of  one  prejudicially  affected  thereby, 
but  were  simply  void,  and  were  not  enforced  by  the  courts.  Mogul 
Steaniship  Co.  v.  McGregor,  Gow  &  Co,  (1892),  App.  Cas.  25; 
Hornby  v.  Close,  L.  R.  2  Q.  B.  153;  Lord  Campbell,  C.  J.,  in 
Hilton  V.  Eckersley,  6  EL  &  Bl.  47,  66;  Hannen,  J.,  in  Farrer  v. 
Close,  L.  R.  4  Q.  B.  602,  612.  The  effect  of  the  act  of  1890  is  to 
render  such  contracts  unlawful  in  an  affirmative  or  positive  sense, 
and  punishable  as  a  misdemeanor,  and  to  create  a  right  of  Civil 
action  for  damages  in  favor  of  those  injured  thereby,  and  a  civil 
remedy  by  injunction  in  favor  of  both  private  persons  and  the 
public  against  the  execution  of  such  contracts  and  the  maintenance 
of  such  trade  restraints. 

The  argument  for  defendants  is  that  their  contract  of  associa- 
tion was  not,  and  could  not  be,  a  monopoly,  because  their  aggre- 
gate tonnage  capacity  did  not  exceed  30  per  cent,  of  the  total 
tonnage  capacity  of  the  country ;  that  the  restraints  upon  the  mem- 
bers of  the  association,  if  restraints  they  could  be  called,  did  not 
embrace  all  the  states,  and  were  not  unlimited  in  space;  that  such 
partial  restraints  were  justified  and  upheld  at  common  law  if  rea- 
sonable, and  only  proportioned  to  the  necessary  protection  of  the 
parties;  that  in  this  case  the  partial  restraints  were  reasonable, 
because  without  them  each  member  would  be  subjected  to  ruinous 
competition  by  the  other,  and  did  not  exceed  in  degree  of  strin- 
gency or  scope  what  was  necessary  to  protect  the  parties  in  secur- 
ing prices   for  their  product  that  were   fair   and   reasonable  to 
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themselves  and  the  public ;  that  competition  was  not  stifled  by  the 
association,  because  the  prices  fixed  by  it  had  to  be  fixed  with 
reference  to  the  very  active  competition  of  pipe  companies  which 
were  not  members  of  the  association^and  which  had  more  than  double 
the  defendant's  capacity;  that  in  this  way  the  association  only 
modified  and  restrained  the  evils  of  ruinous  competition,  while  the 
public  had  all  the  benefit  from  competition  which  public  policy 
demanded. 

From  early  times  it  was  the  policy  of  Englishmen  to  encourage 
trade  in  England,  and  to  discourage  those  voluntary  restraints 
which  tradesmen  were  often  induced  to  impose  on  themselves  by 
contracts.  Courts  recognized  this  public  policy  by  refusing  to  en- 
force stipulations  of  this  character.  The  objections  to  such  re- 
straints were  mainly  two.  One  was  that  by  such  contracts  a  man 
disabled  himself  from  earning  a  livelihood,  with  the  risk  of  becom- 
ing a  public  charge,  and  deprived  the  community  of  the  benefit  of 
his  labor.  The  other  was  that  such  restraints  tended  to  give  to  the 
covenantee,  the  beneficiary  of  such  restraints,  a  monopoly  of  the 
trade,  from  which  he  had  thus  excluded  one  competitor,  and  by 
the  same  means  might  exclude  others.     *     *     * 

The  inhibition  against  restraints  of  trade  at  common  law  seems 
at  first  to  have  had  no  exception.  See  language  of  Justice  Hull, 
Year  Book,  2  Hen.  V.,  folio  5,  pi.  26.  After  a  time  it  became 
apparent  to  the  people  and  the  courts  that  it  was  in  the  interest 
of  trade  that  certain  covenants  in  restraint  of  trade  should  be 
enforced.  It  was  of  importance,  as  an  incentive  to  industry  and 
honest  dealing  in  trade,  that,  after  a  man  had  built  up  a  business 
with  an  extensive  good-will,  he  should  be  able  to  sell  his  business 
and  good-will  to  the  best  of  advantage,  and  he  could  not  do  so 
unless  he  could  bind  himself  by  an  enforcible  contract  not  to  en- 
gage in  the  same  business  in  such  a  way  as  to  prevent  injury  to 
that  which  he  was  about  to  sell.  It  was  equally  for  the  good  of 
the  public  and  trade,  when  partners  dissolved,  and  one  took  the 
business,  or  they  divided  the  business,  that  each  partner  might  bind 
himself  not  to  do  anything  in  trade  thereafter  which  would  dero- 
gate from  his  grant  of  the  interest  conveyed  to  his  former  partner. 
Again,  when  two  men  became  partners  in  a  business,  although 
their  union  might  reduce  competition,  this  effect  was  only  an  inci- 
dent to  the  main  purpose  of  a  union  of  their  capital,  enterprise, 
and  energy  to  carry  on  a  successful  business,  and  one  useful  to  the 
community.  Restrictions  in  the  articles  of  partnership  upon  the 
•business  activity  of  the  members,  with  a  view  of  securing  their 
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entire  effort  in  the  common  enterprise,  were,  of  course,  only  ancil- 
lary to  the  main  end  of  the  union,  and  were  to  be  encouraged. 
Again,  when  one  in  business  sold  property  with  which  the  buyer 
might  set  up  a  rival  business,  it  was  certainly  reasonable  that  the 
seller  should  be  able  to  restrain  the  buyer  from  doing  him  an  injury 
which,  but  for  the  sale,  the  buyer  would  be  unable  to  inflict.  This 
was  not  reducing  competition,  but  was  only  securing  the  seller 
against  an  increase  of  competition  of  his  own  creating.  Such  an 
exception  was  necessary  to  promote  the  free  purchase  and  sale  of 
property.  Again,  it  was  of  importance  that  business  men  and  pro- 
fessional men  should  have  every  motive  to  employ  the  ablest 
assistants,  and  to  instruct  them  thoroughly;  but  they  would 
naturally  be  reluctant  to  do  so  unless  such  assistants  were  able  to 
bind  themselves  not  to  set  up  a  rival  business  in  the  vicinity  after 
learning  the  details  and  secrets  of  the  business  of  their  em- 
ployers.    *     *     * 

For  the  reasons  given,  then,  covenants  in  partial  restraint  of 
trade  are  generally  upheld  as  valid  when  they  are  agreements  (i) 
by  the  seller  of  property  or  business  not  to  compete  with  the  buyer 
in  such  a  way  as  to  derogate  from  the  value  of  property  or  busi- 
ness sold;  (2)  by  a  retiring  partner  not  to  compete  with  the  firm; 
(3)  ^y  ^  partner  pending  the  partnership  not  to  do  anything  to 
interfere,  by  competition  or  otherwise,  with  the  business  of  the 
firm;  (4)  by  the  buyer  of  property  not  to  use  the  same  in  com- 
petition with  the  business  retained  by  the  seller;  and  (5)  by  an 
assistant,  servant  or  agent  not  to  compete  with  his  master  or  em- 
ployer after  the  expiration  of  his  time  of  service.  Before  such 
agreements  are  upheld,  however,  the  court  must  find  that  the  re- 
straints attempted  thereby  are  reasonably  necessary  (i,  2  and  3) 
to  the  enjoyment  by  the  buyer  of  the  property,  good- will  or  interest 
in  the  partnership  bought;  or  (4)  to  the  l^itimate  ends  of  the 
existing  partnership;  or  (5)  to  the  prevention  of  possible  injury 
to  the  business  of  the  seller  from  use  by  the  buyer  of  the  thing 
sold;  or  (6)  to  protection  from  the  danger  of  loss  to  the  employ- 
er's business  caused  by  the  unjust  use  on  the  part  of  the  employee 
of  the  confidential  knowledge  acquired  in  such  business.  Under 
the  first  class  come  the  cases  of  Mitchel  v.  Reynolds,  1  P.  Wms. 
181;  Fowle  v.  Parke,  131  U.  S.  88,  9  Sup.  Ct.  658;  Nordenfeldt 
V.  Maxim-Nordenfeldt  Co,  (1894),  App.  Cas.  534;  Rousillon  v. 
Rousillon,  14  Ch.  Div.  351 ;  Cloth  Co,  v.  Lorsont,  L.  R.  9  Eq.  345 ; 
Whittaker  v.  Howe,  3  Beav.  383 ;  Match  Co,  v.  Roeber,  106  N.  Y. 
473>  13  N.  E.  Rep.  419;  Tode  v.  Gross,  127  N.  Y.  480,  28  N.  E. 
Rep.  469;  Beal  v.  Chase,  31   Mich.  490;  Hubbard  v.  Miller,  27 
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Mich.  15;  National  Ben,  Co,  v.  Union  Hospital  Co,,  45  Minn.  272, 
47  N.  W.  Rep.  806;  Whitney  v.  Slayton,  40  Maine,  224;  Pierce 
V.  Fuller,  8  Mass.  223 ;  Richards  v.  Seating  Co.,  87  Wis.  503,  58 
N.  W.  Rep.  787.  In  the  second  class  are  Tallis  v.  Tallis,  i  El.  & 
Bl.  391,  and  Lange  v.  Werk,  2  Ohio  St.  520.  In  the  third  class 
are  Machinery  Co,  v.  Dolph,  138  U.  S.  617,  11  Sup.  Ct.  412; 
Machinery  Co,  v.  Dolph,  28  Fed.  Rep.  553,  and  Matthews  v.  Asso- 
ciated  Press,  136  N.  Y.  333,  32  N.  E.  Rep.  981.  In  the  fourth 
class  are  American  Strawboard  Co,  v.  Haldeman  Paper  Co,,  83 
Fed.  Rep.  619,  and  Hitchcock  v.  Anthony,  83  Fed.  Rep.  779,  both 
decisions  of  this  court;  NamgaHon  Co,  v.  Winsor,  20  Wall.  64; 
Dunlop  V.  Gregory,  10  N.  Y.  241 ;  Hodge  v.  Sloan,  107  N.  Y.  244, 
17  N.  E.  Rep.  335.  While  in  the  fifth  class  are  the  cases  of 
Homer  v.  Ashford,  3  Bing.  322;  Homer  v.  Gratues,  7  Bing.  735; 
Hitchcock  V.  Coker,  6  Adol.  &  E.  438;  Ward  v.  Byrne,  5  Mees. 
&  W.  547;  Dubowski  V.  Goldstein  (1896),  i  Q.  B.  478;  Peels  v. 
Saalfeld  (1892),  2  Ch.  149;  Taylor  v.  Blanchard,  13  Allen  370; 
Keeler  v.  Taylor,  53  Pa.  St.  467;  Herreshoff  v.  Boutineau,  17  R. 
I.  3,  19  Atl.  Rep.  712. 

It  would  be  stating  it  too  strongly  to  say  that  these  five  classes 
of  covenants  in  restraint  of  trade  include  all  of  those  upheld  as 
valid  at  the  common  law;  but  it  would  certainly  seem  to  follow 
from  the  tests  laid  down  for  determining  the  validity  of  such  an 
agreement  that  no  conventional  restraint  of  trade  can  be  enforced 
unless  the  covenant  embodying  it  is  merely  ancillary  to  the  main 
purpose  of  a  lawful  contract,  and  necessary  to  protect  the  cove- 
nantee in  the  enjoyment  of  the  legitimate  fruits  of  the  contract, 
or  to  protect  him  from  the  dangers  of  an  unjust  use  of  those  fruits 
by  the  other  party.  In  Homer  v.  Graves,  7  Bing.  735,  Chief  Jus- 
tice Tindal,  who  seems  to  be  regarded  as  the  highest  English  judi- 
cial authority  on  this  branch  of  the  law  (see  Lord  Macnaghten's 
judgment  in  Nordenfeldt  v.  Maxim  Nordenfeldt  Co,  (1894),  App. 
Cas.  535,  567),  used  the  following  language: 

"  We  do  not  see  how  a  better  test  can  be  applied  to  the  question, 
whether  this  is  or  not  a  reasonable  restraint  of  trade,  than  by  con- 
sidering whether  the  restraint  is  such  only  as  to  afford  a  fair  pro- 
tection to  the  interests  of  the  party  in  favor  of  whom  it  is  given, 
and  not  so  large  as  to  interfere  with  the  interests  of  the  public 
Whatever  restraint  is  larger  than  the  necessary  protection  of  the 
party  requires  can  be  of  no  benefit  to  either.  It  can  only  be  op- 
pressive. It  is,  in  the  eye  of  the  law,  unreasonable.  Whatever  is 
injurious  to  the  interests  of  the  public  is  void  on  the  ground  of 
public  policy." 
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This  very  statement  of  the  rule  implies  that  the  contract  must  be 
one  in  which  there  is  a  main  purpose,  to  which  the  covenant  in 
restraint  of  trade  is  merely  ancillary.  The  covenant  is  inserted 
only  to  protect  one  of  the  parties  from  the  injury  which,  in  the 
execution  of  the  contract  or  enjojonent  of  its  fruits,  he  may  suffer 
from  the  unrestrained  competition  of  the  other.  The  main  pur- 
pose of  the  contract  suggests  the  measure  of  protection  needed,  and 
furnishes  a  sufficiently  uniform  standard  by  which  the  validity  of 
such  restraints  may  be  judicially  determined.  In  such  a  case,  if 
the  restraint  exceeds  the  necessity  presented  by  the  main  purpose 
of  the  contract,  it  is  void  for  two  reasons:  First,  because  it  op- 
presses the  covenantor  without  any  corresponding  benefit  to  the 
covenantee;  and,  second,  because  it  tends  to  a  monopoly.  But 
where  the  sole  object  of  both  parties  in  making  the  contract  as 
expressed  therein  is  merely  to  restrain  competition,  and  enhance 
or  maintain  prices,  it  would  seem  that  there  was  nothing  to  justify 
or  excuse  the  restraint,  that  it  would  necessarily  have  a  tendency 
to  monopoly  and  therefore  would  be  void.  In  such  a  case  there 
is  no  measure  of  what  is  necessary  to  the  protection  of  either  party 
except  the  vague  and  varying  opinion  of  judges  as  to  how  much, 
on  principles  of  political  economy,  men  ought  to  be  allowed  to 
restrain  competition.  There  is  in  such  contracts  no  main  lawful 
purpose  to  subserve  which  partial  restraint  is  permitted,  and  by 
which  its  reasonableness  is  measured,  but  the  sole  object  is  to 
restrain  trade  in  order  to  avoid  the  competition  which  it  has  always 
been  the  policy  of  the  common  law  to  foster.    *    *    * 

Upon  this  review  of  the  law  and  the  authorities,  we  can  have 
no  doubt  that  the  afssociation  of  the  defendants,  however  reason- 
able the  prices  they  fixed,  however  great  the  competition  they  had 
to  encounter,  and  however  great  the  necessity  for  curbing  them- 
selves by  joint  agreement  from  committing  financial  suicide  by  ill- 
advised  competition,  was  void  at  common  law,  because  in  restraint 
of  trade,  and  tending  to  a  monopoly.  But  the  facts  of  the  case 
do  not  require  us  to  go  so  far  as  this,  for  they  show  that  the  at- 
tempted justification  of  this  association  on  the  grounds  stated  is 
without  foundation.     *    *     * 

Reversed. 
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Trenton  Potteries  Company  v.  Oliphant  et  oX} 

58  New  Jersey  Equity  Reports  507  (1899). 

Bill  by  the  plaintiffs,  a  New  Jersey  corporation,  against  the 
defendants,  the  owners  of  the  Delaware  Potteries,  to  enjoin  them 
from  engaging  directly  or  indirectly  in  the  business  of  manufactur- 
ing pottery  within  any  state  of  the  United  States  (except  Arizona 
and  Nevada)  for  fifty  years.  In  1890,  there  were  nine  pottery 
factories  engaged  in  manufacturing  of  sanitary  pottery  in  the 
United  States  —  seven  in  Trenton,  N.  J.,  one  in  Baltimore, 
Md.,  and  one  at  Tiffin,  O.  The  eight  eastern  potteries  had 
formed  the  American  Sanitary  Pottery  Association,  for  the 
purpose  of  securing  uniform  prices  of  their  wares,  to  be  fixed  by 
the  vote  of  a  majority  (each  having  one  vote),  and  by  which  ail 
were  bound  to  sell.  About  this  time  an  attempt  was  made  to 
organize  them  into  a  corporation  to  control  the  manufacture  of 
sanitary  pottery.  The  promoter  sought  and  obtained  options  from 
five  of  the  Trenton  potteries,  including  the  defendant,  whereby  each 
of  them  agreed  to  sell  all  of  its  property  and  processes  of  every 
kind  to  the  promoter  or  his  assignee,  and  covenanted  that  it  would 
not,  for  the  period  of  fifty  years,  either  directly  or  indirectly,  en- 
gage in  the  pottery  business,  within  any  state  of  the  United  States 
(except  Arizona  and  Nevada).  The  company  was  thereafter 
formed  under  these  agreements  and  subject  to  these  covenants. 

The  defendants  herein  —  the  partnership  owning  the  Delaware 
potteries  —  afterward  organized  a  corporation  to  be  located  in  New 
Jersey,  and  to  engage  in  the  manufacture  and  sale  of  sanitary 
pottery,  in  active  competition  with  the  complainants.  The  defense 
made  was  that  the  contract  "  not  to  engage  in  business  was  in 
unlawful  restraint  of  trade,  that  the  complainant  company  was 
formed  for  the  purpose  of  obtaining  a  monopoly  of  the  manu- 
facture and  sale  of  sanitary  ware,  a  necessify  of  life,  and  that  the 
contracts  not  to  engage  in  business  were  in  aid  of  this  unlawful 
purpose,  and,  therefore,  void."  Vice  Chancellor  Grey  dismissed  the 
bill  and  an  appeal  was- taken. 

Magie,  C.  J.     *     *    * 

It  is  further  urged  that  the  simultaneous  contracts  procured  by 
appellant  create  or  tend  to  create  a  monopoly,  because  they  stipulate 
for  the  removal  of  many  competitors  in  the  business  of  manufac- 
turing sanitary  pottery  ware.     The  owners  of  five  of  the  eight 

^  Facts  condensed. 
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potteries  in  Trenton  manufacturing  that  kind  of  ware  (and  there 
were  but  few,  if  more  than  one,  elsewhere)  thereby  agreed  not  to 
engage  in  that  business  for  a  long  period  of  time,  and  over  a  great 
extent  of  country.  The  engagement  of  respondents  in  that  respect 
has  been  found  not  to  be  an  improper  restraint  of  trade,  nor 
inimical  to  public  policy  on  that  ground,  but  a  contract  partially 
enforceable  upon  respondents,  if  not  otherwise  objectionable.  The 
engagements  of  the  other  vendors  who  sold  their  properties  and 
business  to  appellant  are  similar  in  terms  to  that  entered  into  by 
respondents,  and  furnish  a  reasonable  protection  to  appellant  of 
the  business  and  good  will  purchased  by  it  of  each  of  them.  Each 
sale  and  each  incidental  contract  against  competition  are,  for  reason 
before  given,  unobjectionable.  Are  they  rendered  objectionable  by 
the  fact  that,  being  simultaneously  made,  they  excluded  from  en- 
gaging in  the  business  of  manufacturing  sanitary  pottery  ware  so 
large  a  proportion  of  those  previously  engaged  in  that  manufacture? 
It  is  to  be  observed  that  the  contracts  of  respondents  and  the  other 
vendors,  to  appellant,  restricted  them  from  engaging  in  the  busi- 
ness of  manufacturing,  not  sanitary  pottery  ware  alone,  but  all 
pottery  ware.  The  proofs  show  that  a  large  number  of  persons 
are  engaged  in  manufacturing  pottery  ware  in  various  parts  of  the 
country,  and  that  the  contracts  in  question  would  exclude  from 
competition  a  very  small  proportion  of  them.  But  as  the  proofs 
also  show  that  the  main  purpose  of  appellant  was  to  engage  in 
the  manufacture  of  sanitary  pottery  ware,  I  have  stated  the  proposi- 
tion in  a  more  restricted  form.  Whether  sanitary  pottery  ware 
has  become  a  necessity  of  life,  is  open  to  question.  It  is  certain 
that  many  persons  manage  to  exist  without  using  it.  But  if  its 
use  is  of  importance  to  health  and  comfort,  and  a  considerable  and 
increasing  number  of  persons  desire  to  acquire  and  use  it,  the 
public  may  have  such  an  interest  in  its  manufacture  and  sale  that 
public  policy  will  justify  judicial  interference  and  refusal  to  en- 
force illegal  combinations  to  enhance  its  price.  The  elimination  of 
competition  may  produce  that  result.  The  contracts  in  question 
were  not  intended  to  withdraw,  and  do  not  appear  to  have  with- 
drawn, from  work  a  single  workman  in  that  industry.  They  re- 
strain a  comparatively  small  number  of  capitalists,  who  had  pre- 
viously employed  their  capital  in  such  manufacture,  from  continu- 
ing so  to  do.  The  entire  capital  of  the  country,  except  theirs,  is 
free  to  be  employed  in  the  manufacture. 

There  seems  no  ground  for  the  claim  that  we  should  refuse  to 
enforce  respondents'  contracts  by  injunction,  when  the  proofs 
furnish  no  reason  for  the  belief  that  the  public  will  suffer  if  they 


iii6  Trenton  Potteries  Co.  v.  Oliphant.       [chap.  x. 

are  held  to  their  bargains.  The  contemporaneous  contracts  were  all 
made  as  incidental  to  the  sale  and  purchase  of  competing  concerns 
engaged  in  the  manufacture  of  sanitary  pottery  ware.  They  were, 
as  we  have  seen,  reasonably  appropriate  to  the  protection  of  the 
purchaser  in  each  case.  While  contracts  to  restrain  or  limit  com- 
petition in  the  production  of  that  ware  may  be  repugnant  to  the 
public  interest,  such  a  restraint  or  limit  may  result  from  contracts 
which  the  courts  are  bound  to  enforce.  A  person  engaged  in  any 
manufacture  or  trade,  having  the  right  to  acquire  and  possess 
property,  and  to  do  with  it  what  he  chooses,  may  lawfully  buy  the 
business  of  any  of  his  competitors.  His  first  purchase  would  at 
once  diminish  competition.  If  he  continued  to  purchase,  each  suc- 
ceeding transaction  would  remove  another  competitor.  If  his  cap- 
ital was  large  enough  to  enable  him  to  buy  the  business  of  all  com- 
petitors, the  last  purchase  would  completely  exclude  competition, 
at  least  for  a  time.  But  in  the  absence  of  legislative  restrictions, 
if  such  could  be  imposed,  upon  the  acquisition  of  such  property, 
and  its  use  when  so  acquired,  courts  could  impose  no  limitation. 
They  would  be  obliged  to  enforce  such  contracts,  notwithstanding 
the  effect  was  to  diminish,  or  even  to  exclude,  competition.  But 
appellant  is  a  corporation,  and  not  an  individual.  Corporations, 
however,  may  lawfully  do  any  acts  within  the  corporate  powers 
conferred  on  them  by  legislative  grant.  Under  our  liberal  corpora- 
tion laws,  corporate  authority  may  be  acquired  by  aggregation  of 
individuals,  organized  as  prescribed,  to  engage  in  and  carry  on 
almost  every  conceivable  manufacture  or  trade.  Such  corporations 
are  empowered  to  purchase,  hold,  and  use  property  appropriate  to 
their  business.  They  may  also  purchase  and  hold  the  stock  of 
other  corporations.  Under  such  powers  it  is  obvious  that  a  corpora- 
tion may  purchase  the  plant  and  business  of  competing  individuals 
and  concerns.  The  legislature  might  have  withheld  such  powers, 
or  imposed  limitations  upon  their  use.  In  the  absence  of  prohibi- 
tion or  limitations  on  their  powers  in  this  respect,  it  is  impossible 
for  the  courts  to  pronounce  acts  done  under  legislative  grant  to 
be  inimical  to  public  policy.  The  grant  of  the  legislature  authoriz- 
ing and  permitting  such  acts  must  fix  for  the  courts  the  character 
and  limit  of  public  policy  in  that  regard.  It  follows  that  a  cor- 
poration empowered  to  carry  on  a  particular  business  may  lawfully 
purchase  the  plant  and  business  of  competitors,  although  such  pur- 
chases may  diminish,  or,  for  a  time,  at  least,  destroy  competition. 
Contracts  for  such  purchases  can  not  be  refused  enforcement.  Since 
contracts  by  individuals,  and  by  corporations  having  legislative  au- 
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thority,  for  the  purchase  of  competing  plants  and  business,  may 
be  made,  and  are  enforceable,  although,  as  a  result  thereof,  com- 
petition is  diminished  or  temf)orarily  destroyed,  it  further  follows 
that  contracts  reasonably  required  to  make  such  purchases  effective 
by  protecting  the  purchaser  in  the  use  and  enjoyment  of  the  thing 
purchased  can  not  be  declared  by  the  courts  to  be  repugnant  to 
public  policy.  The  interference  with  competition  resulting  from 
such  purchases  under  legislative  permission  being  found  not  to  in- 
validate contracts  for  such  purchases,  the  like  interference  by  con- 
tracts reasonably  required  for  the  protection  of  the  purchaser  can 
not  be  held  to  invalidate  them. 

Decree  modified.    Lippincott  and  Hendrrckson,  JJ.,  dissent. 


CHAPTER  XL 
Promoters. 


"  The  law  imposes  serious  responsibilities  upon  persons  who 
become  promoters  of  corporations,  holding  them  to  a  high  standard 
of  conduct,  and  subjecting  to  careful  scrutiny  their  dealings  with 
the  corporation  which  they  promote.  It  is  accordingly  important 
to  inquire  what  constitutes  one  a  promoter  of  a  corporation.  The 
first  requirement  would  seem  to  be  a  definition.  But  it  has  become 
apparent  that  it  is  not  practicable  precisely  to  define  the  term 
'  promoter '  as  used  in  connection  with  corporations.  It  is  am- 
biguous, and  it  is  necessary  to  ascertain  in  each  case  what  the  so- 
called  promoter  did  before  his  legal  liabilities  can  be  accurately 
ascertained.  Therefore,  what  is  really  to  be  looked  to  is  not  a  word 
or  a  name,  but  the  acts  and  relations  of  the  parties.  The  term, 
however,  is  one  of  accepted  use,  commonly  employed  to  designate 
persons  who  take  some  part  in  procuring  the  formation  of  a  cor- 
poration, or  inducing  others  to  join  it,  and  who  in  so  doing  assume 
such  a  position  that  a  relation  of  a  fiduciary  nature  between  them- 
selves and  the  corporation  is  created."    Alger  on  Promoters,  §  i. 


Chandler  v.  Bacon. 

30  Federal  Reporter  538  (1887). 

Colt,  J.  These  cases  were  heard  on  exceptions  to  the  master's 
report.  The  master  found  that  the  defendants  Bacon  and  Caduc 
were  promoters  of  the  National  Color  Printing  Company ;  that,  as 
such  promoters,  they  negotiated  an  agreement  between  the  owners 
of  certain  patents  and  the  National  Color  Printing  Company  to  be 
formed,  by  which,  among  other  things,  they  were  to  receive  two- 
sixteenths,  or  3,750  shares,  of  the  capital  stock  of  the  new  com- 
pany, less  625  shares,  which  they  were  to  assign  to  Robert  A.  Piper ; 
that  the  defendants  offered  to  the  public  an  option  to  take  the  stock 
in  the  new  company,  disclosing  the  fact  of  the  purchase  of  the 
patents,  and  that  a  portion  of  the  stock  in  the  company  was  to  be 
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issued  to  the  former  owners  of  the  patents  in  part  payment  therefor, 
but  not  informing  the  persons  who  subscribed  for  the  stock  that 
they  were  to  have  stock  on  any  different  terms  or  conditions.  The 
master  further  finds  that,  at  the  time  the  agreement  was  signed, 
an  understanding  was  arrived  at  between  the  defendants  and  the 
officers  of  the  United  States  Label,  Card  and  Tag  Company,  the 
owners  of  the  patents  purchased,  that  the  defendant  Bacon  should 
be  president  of  the  new  company,  and  the  defendant  Caduc  treas- 
urer, and  that,  pursuant  to  this  agreement,  these  officers  were 
elected;  that  the  defendants  obtained  for  themselves  these  positions, 
and  the  control  of  the  books  of  the  new  company;  that  they  placed 
a  large  amount  of  stock  at  the  uniform  price  of  seven  dollars  a 
share;  and  that,  under  the  agreement,  they  obtained  3,125  shares  of 
stock,  without  paying  anything  into  the  treasury  of  the  company, 
as  all  other  persons  did  who  subscribed  for  the  stock  upon  the 
solicitation  of  the  defendants,  or  upon  the  solicitation  of  other 
persons  whom  the  defendants  had  interested  in  said  company.  The 
master  further  finds  that  the  defendants  were  partners,  and  that 
they  should  pay  the  receiver  at  the  rate  of  seven  dollars  per  share 
for  each  of  the  3,125  shares  of  stock  received  by  them,  with  interest 
from  September  23,  1880,  amounting  to  the  total  sum  of  $28,794.78, 
less  $17,289.55,  the  amount  the  master  finds,  in  cause  No.  1,790, 
the  defendant  Caduc  advanced  to  the  company.  The  defendants 
object  to  the  finding  of  the  master  that  they  received  3,125  shares 
to  their  own  use,  without  payment  of  seven  dollars  per  share,  be- 
cause they  say  that  he  disregards  the  fact  that  said  shares  had  been 
fully  paid  for,  and  that  the  Color  Printing  Company  had  received 
full  value  therefor,  and  that  the  United  States  Circuit  Court  of  New 
Jersey  had  decreed  that  these  shares  were  fully  paid  and  properly 
issued.  It  appears  that  Judge  Nixon,  upon  an  application  by  the 
present  receiver,  held  that  these  shares  in  question  were  full-paid 
stock  for  the  property  purchased,  and  therefore  not  liable  to  assess- 
ment, but  he  also  subsequently  said  that  no  decision  was  made  as 
to  the  validity  of  the  issue  of  this  stock  to  these  defendants,  and 
it  was  his  intention  simply  to  instruct  the  receiver  not  to  assess  this 
stock. 

The  question  before  us  now  is  not  whether  these  shares  are  to 
be  considered  as  full-paid  stock,  but  whether  these  defendants,  as 
promoters  of  the  new  company,  could  take  them  without  considera- 
tion, while  other  stockholders  paid  seven  dollars  per  share.  Clearly, 
they  could  not  lawfully  do  this.  As  promoters  of  the  new  company, 
they  occupied  a  fiduciary  relation  towards  it  similar  to  that  of 
agent  to  a  principal,  and  they  had  no  right  in  these  negotiations  to 
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derive  any  advantage  over  other  stockholders  without  a  full  and 
fair  disclosure  of  the  transactions,  and  any  secret  profits  so  made 
they  must  refund  to  the  company.  That  this  may  have  been  done 
without  any  fraudulent  intent,  or  that  the  price  paid  for  the  patents 
was  fair  and  reasonable,  can  not  relieve  these  defendants.  The 
law  forbids  them,  from  their  position,  to  secretly  derive  any  benefit 
over  other  stockholders,  and  makes  them  accountable  to  the  com- 
pany for  any  profit  so  derived.  Bagnall  v.  Carlton,  6  Ch.  Div.  371 ; 
Whaley,  etc.,  Co.  v.  Green,  5  Q.  B.  Div.  109 ;  Neiv  Sombrero  Phos- 
phate Co.  V.  Erlanger,  5  Ch.  Div.  73;  Emma  Silver  Min.  Co.  v. 
Grant,  11  Ch.  Div.  918;  Densinore  Oil  Co,  v.  Densmore,  64  Pa. 
St.  43;  McElJienny's  Appeal,  61  Pa.  St.  188;  Simons  v.  Vulcan 
Oil,  etc.,  Co.,  61  Pa.  St.  202;  Emery  v.  Parrott,  107  Mass.  95; 
Getty  V.  Devlin,  54  N.  Y.  403. 

The  finding  of  the  master  that  the  defendants  should  pay  seven 
dollars  a  share  is  objected  to  as  without  warrant  of  law,  and  it  is 
contended  that  the  defendants  are  only  liable  to  account  for  the 
shares  themselves,  or  for  the  profit,  if  any,  they  have  made  upon 
them.  I  think  the  company  had  a  right  to  elect  (i)  whether  they 
would  have  the  shares  transferred  back  to  them ;  or,  (2)  if  the  shares 
had  been  sold,  that  these  defendants  should  turn  over  the  entire 
profit  made  by  the  sale;  or,  (3)  that  the  company  may  say:  "Al- 
though you  may  have  derived  no  profit  by  selling  the  shares,  yet 
you  deprived  us  of  placing  them  with  other  persons,  and  you  must 
therefore  pay  us  the  sum  we  have  lost  by  reason  of  our  being  de- 
prived of  the  right  of  placing  these  shares  with  other  persons." 
Catling's  Case,  i  Ch.  Div.  115,  126,  127;  McKay's  Case,  2  Ch. 
Div.  I ;  DeRuvigne^s  Case,  5  Ch.  Div.  306 ;  Nant-y-glo,  etc.,  Co.  v. 
Grave,  12  Ch.  Div.  738.  The  last  measure  of  damages  has  been 
adopted  by  the  master  in  this  case.  It  is  in  proof  that  a  large 
amount  of  the  stock  of  the  company  was  placed  at  a  uniform  price 
of  seven  dollars  a  share,  and  the  defendants  are  called  upon  to 
account  for  their  stock  at  this  price.  I  can  see  no  error  in  this 
finding  of  the  master. 

As  to  the  third  exception,  the  master  properly  said  that  there 
was  no  evidence  that  the  defendant  Bacon,  upon  the  request  of  the 
plaintiff,  delivered  up  to  him,  before  the  proceedings,  750  of  the 
shares  in  question,  and  that,  therefore.  Bacon  must  be  charged  as 
found. 

The  remaining  exception  is  to  the  master's  finding  that  the  de- 
fendants were  partners,  and  as  such  are  jointly  and  severally  liable 
to  the  complainant.  These  defendants  signed  the  secret  agreement 
as  parties  of  second  part,  and  they  were  acting  in  concert  to  pro- 
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mote  a  common  purpose  for  their  common  benefit,  and  consequently 
they  were  jointly  and  severally  liable  to  account  to  the  complainant. 
When  the  conduct  of  parties  operates  as  a  fraud  or  deceit  upon 
third  persons,  whatever  their  private  intention,  the  relation  of  part- 
nership may  be  said  to  exist  as  to  such  third  persons.  Story  Partn., 
section  49;  Emery  v.  ParroH,  107  Mass.  95. 
Exceptions  overruled. 


Hebgen  and  Others,  Respondents,  v.  Koeffler,  Appellant. 

97  Wisconsin  Reports  313  (1897). 

Action  to  rescind  a  sale  of  real  estate  on  the  ground  of  fraud, 
and  to  recover  of  the  promoters  of  a  corporation  profits  alleged  to 
have  been  fraudulently  made  by  them. 

Marshall,  J.  There  is  no  controversy  but  that  the  judgment 
appealed  from  is  sustained  by  the  findings  of  fact  and  conclusions 
of  law.  Questions  of  law  are  discussed  in  the  briefs  of  counsel 
but  not  reached  in  the  consideration  of  the  case,  unless  some  of  the 
findings  of  fact,  to  which  reference  will  be  made,  are  first  disturbed. 
The  findings,  as  they  stand,  are  to  the  effect  that  defendant  Hugo 
Koeffler,  at  an  expense  of  $6,000,  obtained  the  right  to  purchase  of 
Van  Eimeren  a  tract  of  land  for  $31,000,  payable  $600  down,  $13,400 
January  2,  1893,  and  the  balance  January  2,  1898,  with  interest; 
that  he  then  associated  with  him  defendant  Preusser  in  a  scheme 
to  form  a  corporation  to  take  the  land  for  $55,000  and  to  divide 
the  profits  of  the  transaction  between  himself  and  Preusser,  two- 
thirds  to  the  former  and  one-third  to  the  latter;  that  pursuant  to 
such  scheme  they  prepared  a  subscription  paper  so  worded  as  not 
to  disclose  the  true  ownership  of  the  land,  but  to  induce  signers 
to  believe  that  it  belonged  to  Van  Eimeren,  and  to  bind  them  to 
join  in  forming  a  corporation  to  purchase  such  land,  for  $55,000, 
payable  $25,000  down,  $13,000  January  2,  1895,  and  $17,000  January 
2,  1898,  with  annual  interest;  that  in  order  to  induce  signers  not 
in  the  scheme  to  believe  that  the  promoters  purposed  becoming 
stockholders  on  the  same  basis  as  others  who  joined  in  the  ap- 
parently mutual  enterprise,  they  each  signed  for  $10,000  of  the 
stock,  and  one  Fernekes,  who  was  employed  to  assist  in  obtaining 
subscriptions,  signed  for  $3,000,  to  make  it  appear  that  he  was 
going  in  with  others,  while  such  subscription  was  in  fact  for 
Koeffler;  that  the  whole  stock  of  $55,000  was  subscribed  and  the 
corporation  was  thereupon  organized;  that  Koeffler  and  Preusser 
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procured  themselves  to  be  elected  as  directors  and  managing  officers, 
and  the  sale  of  the  real  estate  to  the  corporation  to  be  consummated, 
ostensibly  by  Van  Eimeren,  for  $55,000  but  really  for  $31,000,  the 
promoters  taking  the  difference  over  the  cost  to  them  for  profits 
of  the  deal,  without  the  other  stockholders  having  any  idea  but  that 
the  purchase  was  made  of  Van  Eimeren  for  the  full  sum  of  $55,000. 

It  needs  no  discussion  of  the  subject  to  show  that  such  facts  make 
a  clear  case  for  relief  against  the  promoters,  either  in  equity,  by  or 
for  the  benefit  of  the  corporation,  to  rescind  the  sale  and  recover 
the  consideration  paid  for  the  property,  or  in  any  one  of  the  several 
other  ways  that  might  have  been  adopted.  Pittsburg  Mining  Co. 
V.  Spooner,  74  Wis.  307 ;  Foufvtain  Spring  Park  Co,  v.  Roberts,  92 
Wis.  345 ;  Franey  v.  Warner,  96  Wis.  222.  The  last  case  cited  was 
very  recently  decided  by  this  court  and  the  subject  there  fully  dis- 
cussed and  the  law  stated  in  substance  that,  "  if  a  person  invites 
others  to  join  him  in  the  purchase  of  property  at  a  given  price, 
falsely  representing  that  the  purchase  is  to  be  made  of  a  third  per- 
son and  that  all  are  to  share  equally  in  the  cost  and  equally  in  the 
benefits  of  the  enterprise,  and  such  others  join  with  such  person  on 
the  faith  of  such  representations,  and  the  purchase  be  made  accord- 
ingly, each  of  the  bona  fide  purchasers  paying  his  proportion  of  the 
money,  and  such  person  acquires  secretly  a  profit  to  himself  by 
reason  of  having  obtained  the  property  after  the  making  of  the 
mutual  agreement  at  a  less  sum  than  the  price  made  to  his  asso- 
ciates, or  by  reason  of  having  acquired  the  property  himself  at  a 
less  price  before  the  sale,  it  is  a  fraud  upon  such  others,  and  each 
may,  by  restoring  such  person  to  his  original  situation,  rescind  the 
transaction  and  recover  his  money  in  an  action  at  law,  or  he  may 
offer  to  rescind,  and,  by  keeping  such  offer  good,  sue  in  equity  for 
a  rescission  of  the  contract  and  for  a  recovery  of  his  money,  or, 
without  restoring,  he  or  all  similarly  interested  joining,  may  sue 
in  equity  to  charge  such  person  as  trustee  of  the  profits  fraudulently 
retained  by  him,  and  for  an  accounting;  or  each  may  sue  siich  per- 
son at  law  for  damages  for  the  fraud  to  the  extent  of  the  enhanced 
value  he  paid  by  reason  thereof.  A  person  so  circumstanced 
stands  in  a  relation  of  trust  and  confidence  to  all  his  bona  fide  asso- 
ciates, and  holds  all  the  profits  secretly  made  for  the  common  benefit 
of  all  engaged  in  the  common  enterprise,  in  proportion  to  their 
respective  interests;  and  such  is  the  case  whether  the  purchase  be 
made  by  such  person  before  or  after  the  agreement  for  the  mutual 
enterprise."  • 

Affirmed. 
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D.  A.  McArthur  v.  Times  Printing  Company. 

48  Minnesota  Reports  319  (1892). 

Appeal  by  defendant,  Times  Printing  Company,  from  an  order 
of  the  District  Court  of  Hennepin  County,  Canty,  J.,  made  August 
4,  1891,  denying  its  motion  for  a  new  trial. 

Action  brought  by  D.  A.  McArthur  to  recover  damages  sus- 
tained by  him  from  the  breach  of  contract  made  by  defendant  with 
him.  He  was  employed  by  it  for  a  year  from  October  i,  1889,  to 
solicit  advertisements  for  its  newspaper,  and  was  to  receive  $20  a 
week  during  October,  and  $30  a  week  for  the  residue  of  the  year, 
and  was  also  to  receive,  at  the  end  of  the  year,  five  shares  of  its 
stock,  of  $100  each.  He  was  discharged  April  12,  1890.  After  the 
year  expired  he  brought  this  suit.  It  was  tried  May  5,  1891,  and 
plaintiff  had  a  verdict  of  $450.  Defendant  moved  for  a  new  trial. 
The  motion  was  denied,  and  it  appealed. 

Mitchell,  J.  The  complaint  alleges  that  about  October  i,  1889, 
the  defendant  contracted  with  plaintiff  for  his  services  as  advertis- 
ing solicitor  for  one  year;  that  in  April,  1890,  it  discharged  him, 
in  violation  of  the  contract.  The  action  is  to  recover  damages  for 
the  breach  of  the  contract.  The  answer  sets  up  two  defenses:  (i) 
That  plaintiff's  employment  was  not  for  any  stated  time,  but  only 
from  week  to  week;  (2)  that  he  was  discharged  for  good  cause. 
Upon  the  trial  there  was  evidence  reasonably  tending  to  prove  that 
in  September,  1889,  one  C.  A.  Nimocks  and  others  were  engaged 
as  promoters  in  procuring  the  organization  of  the  defendant  com- 
pany to  publish  a  newspaper;  that  about  September  12,  Nimocks, 
as  such  promoter,  made  a  contract  with  plaintiff,  in  behalf  of  the 
contemplated  company,  for  his  services  as  advertising  solicitor  for 
the  period  of  one  year  from  and  after  October  i  —  the  date  at 
which  it  was  expected  that  the  company  would  be  organized;  that 
the  corporation  was  not,  in  fact,  organized  until  October  16,  but 
that  the  publication  of  the  paper  was  commenced  by  the  promoters 
October  i,  at  which  date  plaintiff,  in  pursuance  of  his  arrangement 
with  Nimocks,  entered  upon  the  discharge  of  his  duties  as  advertis- 
ing solicitor  for  the  paper ;  that  after  the  organization  of  the  com- 
pany he  continued  in  its  employment  in  the  same  capacity  until  dis- 
charged, the  following  April;  that  defendant's  board  of  directors 
never  took  any  formal  action  with  reference  to  the  contract  made 
in  its  behalf  by  Nimocks,  but  all  of  the  stockholders,  directors,  and 
officers  of  the  corporation  knew  of  this  contract  at  the  time  of  its 
organization,  or  were  informed  of  it  soon  afterward,  and  none  of 
them  objected  to  or  repudiated  it,  but,  on  the  contrary,  retained 
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plaintiff  in  the  employment  of  the  company  without  any  other  or 
new  contract  as  to  his  services. 

There  is  a  line  of  cases  which  hold  that  where  a  contract  is  made 
in  behalf  of,  and  for  the  benefit  of,  a  projected  corporation,  the 
corporation,  after  its  organization,  cannot  become  a  party  to  the 
contract,  either  by  adoption  or  ratification  of  it.  Abbott  v.  Hap- 
good,  150  Mass.  248;  22  N.  E.  Rep.  907;  Beach,  Corp.  sec.  198. 
This,  however,  seems  to  be  more  a  question  of  name  than  of  sub- 
stance—  that  is,  whether  the  liability  of  the  corporation,  in  such 
cases,  is  to  be  placed  on  the  grounds  of  its  adoption  of  the  contract 
of  its  promoters,  or  upon  some  other  ground,  such  as  equitable 
estoppel.  This  court,  in  accordance  with  what  we  deem  sound 
reason,  as  well  as  the  weight  of  authority,  has  held  that,  while  a 
corporation  is  not  bound  by  engagements  made  on  its  behalf  by 
its  promoters  before  its  organization,  it  may,  after  its  organization, 
make  such  engagements  its  own  contracts.  And  this  it  may  da 
precisely  as  it  might  make  similar  original  contracts,  formal  action 
of  its  board  of  directors  being  necessary  only  where  it  would  be 
necessary  in  the  case  of  a  similar  original  contract.  That  it  is  not 
requisite  that  such  adoption  or  acceptance  be  expressed,  but  it  may 
be  inferred  from  acts  or  acquiescence  on  part  of  the  corporation, 
or  its  authorized  agents,  as  any  similar  original  contract  might  be 
shown.  Battelle  v.  Northwestern  Cement  &  Concrete  Pavement 
Co,,  37  Minn.  89;  33  N.  W.  Rep.  327.  See  also  Mor.  Corp.,  sec. 
548.  The  right  of  the  corporate  agents  to  adopt  an  agreement 
originally  made  by  promoters  depends  upon  the  purposes  of  the 
corporation  and  the  nature  of  the  agreement.  Of  course,  the  agree- 
ment must  be  one  which  the  corporation  itself  could  make,  and  one 
which  the  usual  agents  of  the  company  have  express  or  implied 
authority  to  make.  That  the  contract  in  this  case  was  of  that  kind 
is  very  clear ;  and  the  acts  and  acquiescence  of  the  corporate  officers, 
after  the  organization  of  the  company,  fully  justified  the  jury  in 
finding  that  it  had  adopted  it  as  its  own. 

The  defendant,  however,  claims  that  the  contract  was  void  under 
the  statute  of  frauds,  because,  "  by  its  terms,  not  to  be  performed 
within  one  year  from  the  making  thereof,"  which  counsel  assumes 
to  be  September  12  —  the  aate  of  the  agreement  between  plaintiff 
and  the  promoter.  This  proceeds  upon  the  erroneous  theory  that 
the  act  of  the  corporation,  in  such  cases,  is  a  ratification,  which  re- 
lates back  to  the  date  of  the  contract  with  the  promoter,  under  the 
familiar  maxim  that  "  a  subsequent  ratification  has  a  retroactive 
effect,  and  is  equivalent  to  a  prior  command."  But  the  liability 
of  the  corporation,  under  such  circumstances,  does  not  rest  upon 
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any  principle  of  the  law  of  agency,  but  upon  the  immediate  and 
voluntary  act  of  the  company.  Although  the  acts  of  a  corporation 
with  reference  to  the  contracts  made  by  promoters  in  its  behalf 
before  its  organization  are  frequently  loosely  termed  "  ratification," 
yet  a  "  ratification,"  properly  so  called,  implies  an  existing  person, 
on  whose  behalf  the  contract  might  have  been  made  at  the  time. 
There  cannot,  in  law,  be  a  ratification  of  a  contract  which  could 
not  have  been  made  binding  on  the  ratifier  at  the  time  it  was  made,, 
because  the  ratifier  was  not  then  in  existence.  In  re  Empress  En- 
gineering Co.,  16  Ch.  Div.  128;  Melhado  v.  Porto  Alegre,  N.  H,  & 
B.  Ry.  Co.,  L.  R.  9  C.  P.  505 ;  Kelner  v  Baxter,  L.  R.  2  C.  P.  185. 
What  is  called  "  adoption,"  in  such  cases,  is,  in  legal  eflFect,  the 
making  of  a  contract  of  the  date  of  the  adoption,  and  not  as  of 
some  former  date.  The  contract  in  this  case  was,  therefore,  not 
within  the  statute  of  frauds.  The  trial  court  fairly  submitted  to 
the  jury  all  the  issues  of  fact  in  this  case,  accompanied  by  instruc- 
tions as  to  the  law  which  were  exactly  in  the  line  of  the  views  we 
have  expressed,  and  the  evidence  justified  the  verdict. 

The  point  is  made  that  plaintiflF  should  have  alleged  that  the 
contract  was  made  with  Nimocks,  and  subsequently  adopted  by  the 
defendant.  If  we  are  correct  in  what  we  have  said  as  to  the 
legal  eflFect  of  the  adoption  by  the  corporation  of  a  contract  made 
by  a  promoter  in  its  behalf  before  its  organization,  the  plaintiflF 
properly  pleaded  the  contract  as  having  been  made  with  the  de- 
fendant. But  we  do  not  find  that  the  evidence  was  objected  to 
on  the  ground  of  variance  between  it  and  the  complaint.  The 
assignments  of  error  are  very  numerous,  but  what  has  been  already 
said  covers  all  that  are  entitled  to  any  special  notice. 

Order  aflfirmed. 


Weatherford  M.  W.  &  N.  W.  R.  Co.  v.  Granger. 

86  Texas  Reports  350  (1894). 

Gaines,  J.  This  suit  was  brought  by  the  defendant  in  error 
against  the  plaintiflF  in  error  to  recover  upon  open  account  for 
services  rendered.  The  plaintiflF  in  the  trial  court  obtained  a  judg- 
ment which  was  aflfirmed  by  Court  of  Civil  Appeals.  This  writ 
of  error  is  sued  out  for  the  purpose  of  reversing  that  judgment. 
The  plaintiflF  in  error,  the  defendant  in  the  trial  court,  is  a  cor- 
poration organized  under  the  general  law  of  the  state  for  the  pur- 
pose of  constructing  and  operating  a  railroad.    The  defendant  in 
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error,  the  plaintiff  in  the  trial  court,  is  a  practicing  attorney  at 
law.    *    *    * 

The  trial  judge,  as  conclusions  of  fact,  found,  in  substance,  that 
some  kind  of  a  company  was  formed  to  build  the  railroad  from 
Weatherford  to  Mineral  Wells ;  that  Anderson  was  the  "  principal 
mover  in  said  scheme,  and  was  so  recognized  by  all  parties;"  that 
he  employed  plaintiff  to  assist  him  in  procuring  a  bonus  and  in 
otherwise  advancing  the  enterprise,  and  that  the  plaintiff  rendered 
service  under  said  employment  both  before  and  after  the  articles 
of  the  company  were  filed;  that  the  bonus  was  raised,  and  was, 
after  its  incorporation,  accepted  by  gaid  company.     The  Court  of 
Civil  Appeals  adopt  the  findings  of  the  trial  judge,  and  adcl  addi- 
tional findings  as  follows :   "  The  charter  of  the  defendant  company 
was  signed  and  acknowledged  about  June  i,  1889,  and  was  filed 
in  the  office  of  the  secretary  of  state  at  Austin,  July  2,  1889.     The 
bonus  or  subsidy   was  not  secured   until   after  the  filing  of  the 
charter.     The  record  would  have  justified  the  trial  court,  and  so 
justifies  us,  in  finding,  as  we  do,  the  fact  to  be  that  in  availing 
itself  of  the  subsidy  secured  the  company  knew  of  the  services  of 
the  plaintiff  in  raising  the  bonus."     Under  the  statute  the  corpo- 
ration came  into  existence  when  its  articles  of  incorporation  were 
filed  in  the  office  of  the  secretary  of  state.     Revised  Statutes,  articles 
4104,  4105.     Although  the  trial  court  found  that  the  services  for 
which  plaintiff  sued  were  rendered  in  part  before  and  in  part  after 
the  filing  of  the  articles,  their  value  was  assessed  as  an  entirety 
at  $500,  and  judgment  was  rendered  for  the  whole  amount.     In 
this  there  was  error.     We  are  of  opinion  that,  under  the  circum- 
stances of  this  case  as  shown  by  the  evidence,  the  defendant  cor- 
poration cannot  be  held   liable  to  the   plaintiff   for  any  services 
rendered  by  him  before  it  was  brought  into  legal  existence. 

Upon  the  question  as  to  the  liability  of  a  corporation  growing  out 
of  contracts  made  on  its  behalf  by  its  promoters  there  is  consider- 
able diversity  and  some  conflict  of  opinion.  But  there  are  some 
propositions  affecting  this  question  upon  which  the  authorities  seem 
to  be  in  substantial  accord. 

The  promoter,  though  he  purport  to  act  on  behalf  of  the  projected 
corporation,  and  not  for  himself,  can  not  be  treated  as  agent,  because 
the  nominal  principal  is  not  then  in  existence;  and  hence,  where 
there  is  nothing  more  than  a  contract  by  a  promoter,  in  which  he 
undertakes  to  bind  the  future  corporation,  it  is  generally  conceded 
that  it  can  not  be  enforced.  Kelncr  v.  Baxter,  L.  R.  2  C.  P.  174; 
Mclhado  v.  Railway  Co,,  L.  R.  9  C.  P.  503. 
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The  promoters  themselves  are  liable  upon  the  contract,  unless  the 
person  with  whom  they  engage  agrees  to  look  to  some  other  fund 
for  payment,  Kerridgc  v.  Hesse,  9  Car.  &  P.  200.  The  statute, 
however,  which  authorizes  the  incorporation,  may  provide  that  the 
corporation,  when  formed,  shall  pay  the  necessary  expenses  of 
promoting  the  scheme.  In  such  a  case,  though  the  right  of  action 
is  dependent  upon  the  contract,  the  liability  is  created  by  the  statute. 
In  re  Rotherham,  etc.,  Co,,  50  Law  T.  (N.  S.)  219.  It  is  now 
held  in  England  that,  although  the  articles  of  association  bind  the 
company  to  pay  the  expenses  of  its  promotion,  a  third  party  can 
not  avail  himself  of  such  a  provision  so  as  to  maintain  an  action 
against  the  company.  In  re  Rotherham,  etc.,  Co.,  supra;  Eley  v. 
Assurance  Co.,  34  Law  T.  (N.  S.)  190. 

It  is  also  generally  held  that  contracts  by  promoters,  made  on 
behalf  of  the  corporation  within  the  scope  of  its  general  authority, 
may  be  adopted  by  the  latter  after  its  organization.  Some  of  the 
courts  say  they  may  be  ratified,  but  ratification  presupposes  a  prin- 
cipal existing  at  the  time  of  the  agent's  action,  and  it  seems  to  us, 
therefore,  that  the  term  is  not  applicable  in  its  technical  sense. 
Mc Arthur  v.  Printing  Co.  (Minn.),  51  N.  W.  216;  Spiller  v.  Skating 
Rink  Co.,  7  Ch.  Div.  368. 

With  the  exception  of  the  law  courts  of  England,  the  rule  is  also 
very  generally  recognized  that  if  a  contract  be  made  on  behalf  of  a 
corporation  by  its  promoters,  and  the  corporation,  after  its  organi- 
zation, with  a  knowledge  of  the  facts,  accept  its  benefits,  it  must 
take  it  with  its  burdens ;  and,  if  the  other  party  has  performed  the 
stipulation  binding  upon  him,  it  may  be  enforced  as  against  the 
corporation.  Spiller  v.  Skating  Rink  Co.,  supra;  Touche  v.  Ware- 
housing Co.,  6  Ch.  App.  671.  But  as  to  the  application  of  the  rule 
last  announced  the  courts  diflFer  in  opinion.  A  leading  case  upon 
this  subject  is  Edwards  v.  Railway  Co.,  i  Mylne  &  C.  650.  There 
the  promoters  of  the  railway  company  had  entered  into  a  contract 
with  the  trustees  of  a  turnpike  company,  in  which  the  latter  agreed 
to  withdraw  their  opposition  to  an  act  of  Parliament  for  the  incor- 
poration of  the  railway  company,  in  consideration  of  an  agreement 
by  the  promoters  to  insert  certain  clauses  in  the  act  as  to  the 
nature  of  the  necessary  constructions  at  the  crossing  of  the  railway 
and  the  turnpike  road,  and  the  opposition  was  withdrawn,  but  the 
clauses  were  not  inserted ;  and  it  was  held  that  the  railway  company 
should  be  enjoined  from  constructing  the  crossing  in  a  manner 
diflFerent  from  that  specified  in  the  clauses  which  had  been  agpreed 
upon  and  had  been  omitted.  The  correctness  of  the  ruling  in  this 
case  was  seriously  questioned  in  the  house  of  lords  in  Preston  v. 
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Railway  Co,,  5  H.  L.  Cas.  605,  and  in  Railway  Co,  v.  Magistrates 
of  Helensburg,-2  Macq.  391,  2  Jur.  (N.  S.)  695.  We  prestune  the 
doubt  as  to  this  case  arises  from  the  fact  that  the  only  benefit 
accepted  by  the  defendant  company  was  the  exercise  of  the  powers 
conferred  upon  it  by  the  act  of  Parliament. 

When  the  promoters  of  a  railway  company  have  agreed  with  a. 
landed  proprietor,  through  whose  estates  the  road  is  projected  to 
run,  to  take  the  requisite  quantity  of  his  land  at  a  stipulated  price^ 
and  after  the  corporation  is  formed  it  takes  the  land,  it  is  certainly 
equitable  that  the  company  should  be  made  to  pay  the  agreed  com- 
pensation; and  the  doctrine  is  recognized  in  many  English  equity 
cases.  Stanley  v.  Railway  Co.,  3  Mylne  &  C.  773 ;  Gooday  v.  Rail- 
way  Co,,  15  Eng.  Law  &  Eq.  596;  Preston  v.  Railway  Co,,  7  Eng. 
Law  &  Eq.  124;  Edivards  v.  Railway  Co.,  i  Mylne  &  C.  650.  The 
same  rule  has  been  announced  also  in  many  American  cases.  Rail- 
way Co,  V.  Perry,  37  Ark.  164;  Paxton  Cattle  Co.  v.  First  Nat. 
Bank,  21  Neb.  621,  33  N.  W.  271 ;  Manufacturing  Co.  v.  Small,  4£> 
Md.  395 ;  Bomtner  v.  Spring,  etc.,  Co.,  81  N.  Y.  468 ;  BatteUe  v. 
Pavement  Co.,  37  Minn.  89,  33  N.  W.  327 ;  Mc Arthur  v.  Printing 
Co.,  supra.  Having  exercised  rights  and  enjoyed  benefits  secured 
to  it  by  the  terms  of  a  contract  made  by  its  promoters  in  its  behalf, 
a  corporation  should  be  held  estopped  to  deny  its  validity. 

Again,  when  the  promoters  of  a  corporation  have  made  a  con- 
tract in  its  behalf,  to  be  performed  after  it  is  organized,  it  may  be 
deemed  a  continuing  offer  on  part  of  the  other  party  to  the  agree- 
ment, unless  withdrawn  by  him,  and  may  be  accepted  and  adopted 
by  the  corporation  after  such  organization;  and  the  exercise  of 
any  right  inconsistent  with  the  nonexistence  of  such  contract  might 
be  deemed  conclusive  evidence  of  such  adoption.  But  there  are 
some  cases  which  go  a  step  further.  Low  v.  Railroad  Co.,  45 
N.  H.  370,  was  a  case  of  a  Vermont  corporation  sued  in  New 
Hampshire  upon  a  contract  made  in  the  former  state.  After  a 
charter  had  been  granted,  but  before  an  organization  had  been 
effected,  a  public  meeting  was  held  to  promote  the  enterprise,  at 
which,  it  is  to  be  presumed  from  the  opinion,  the  corporators  were 
present  or  were  represented.  A  proposition  was  made  that  the 
plaintiff  should  be  employed,  and  paid  to  visit  various  towns  and 
cities  to  interest  capital  in  the  projected  scheme,  and  to  solicit  and 
procure  subscriptions.  The  plaintiff  accepted  the  offer  and  per- 
formed the  services;  and  it  was  held  that  the  corporation  was 
liable.  The  court  determined  that  the  question  of  liability  depended 
upon  the  law  of  Vermont  as  announced  in  the  case  of  Hatt  v* 
Railway  Co,,  28  Vt.  401.    But  they  were  also  inclined  strongly  to- 
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think  that  upon  general  principles  the  company,  by  accepting  sub- 
scriptions, which  were  procured  by  the  plaintiff,  bound  itself  to 
pay  for  his  services.  They  also  seem  to  recogpiize  the  doctrine 
that  after  a  charter  has  been  granted  a  majority  of  the  corporators 
have  the  power  to  make  contracts  necessary  to  perfect  the  organi- 
zation, which  may  be  binding  upon  the  company  when  formed. 
But  they  also  lay  stress  upon  the  fact  that  the  charter  of  the  de- 
fendant corporation  provided  that  "the  expenses  of  all  surveys 
and  examinations,  as  also  of  the  preliminary  surveys  already  made 
and  making,  and  all  manner  of  incidental  expenses  relating  thereto^ 
shall  be  paid  by  said  corporation."  In  HcUl  v.  Railway  Co.,  supra, 
SL  corporator  was  held  entitled  to  recover  for  necessary  services 
in  organizing  the  company,  although  there  was  no  express  promise 
by  any  one  that  he  should  be  paid.  Unless  the  charter  of  the  com- 
pany provided  for  the  payment  of  such  expenses,  this  decision,  we 
think,  is  unsupported  by  authority. 

It  is  generally  held  that,  in  the  absence  of  such  provision  in  the 
act  of  incorporation,  in  case  of  a  special  charter,  or  in  the  general 
law,  or  in  the  articles  of  incorporation  under  a  general  law,  no 
implied  promise  can  be  imputed  to  a  corporation  to  pay  for  the 
services  of  a  corporator  or  promoter  before  the  corporation  comes 
into  existence.  A  contract  made  by  promoters  may  be  adopted  by 
a  corporation,  expressly  or  impliedly,  by  exercising  rights  under 
it ;  but  otherwise  it  is  not  binding  upon  such  corporations.  Kelner 
v.  Baxter,  supra;  Melhado  v.  Railway  Co,,  supra;  Railway  Co,  v. 
K  etc  hum,  2y  Conn.  170;  Kerridge  v.  Hesse,  9  Car.  &  P.  200;  Mun- 
son  v.  Railroad  Co.,  103  N.  Y.  58,  8  N.  E.  355 ;  Morrison  v.  Mining 
Co.,  52  Cal.  306 ;  Gent  v.  Insurance  Co.,  107  111.  652 ;  Railway  Co. 
v.  Sage,  65  111.  328;  ManufcLcturing  Co,  v.  Cousley,  72  111.  531; 
BuMngton  v.  Bardon,  80  Wis.  635,  50  N.  W.  776.  See,  also,  Rail- 
way Co.  v.  Magistrates  of  Helensburg,  2  Macq.  391,  2  Jur.  (N.  S.) 
695 ;  Tift  v.  Ba/nk,  141  Pa.  St.  550,  21  Atl.  660. 

Now,  when  it  is  said  that  when  a  corporation  accepts  the  benefit 
of  a  contract  made  by  its  promoters  it  takes  it  cum  onere,  it  is  im- 
portant to  understand  distinctly  what  is  meant.  There  is,  so  far 
as  this  matter  is  concerned,  a  radical  difference  between  a  promise 
made  on  behalf  of  the  future  Corporation  in  the  contract  itself, 
the  benefits  of  which  the  corporation  has  accepted,  and  the  promise 
in  a  previous  contract  to  pay  for  services  in  procuring  the  latter 
to  be  made.  This  is  well  illustrated  by  the  facts  of  the  present  case. 
Here  a  proposition  was  made  upon  behalf  of  the  company,  by  its 
promoters,  that  if  a  bonus  should  be  subscribed  and  paid  to  it,  it 
would  build  its  road  between  certain  points,  and  would  carry  coal 
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at  a  certain  stipulated  rate.  By  accepting  the  bonus,  the  company 
became  bound  to  fulfill  the  stipulations  of  that  contract.  That  was 
the  burden  which  it  took  with  the  benefit  of  the  agreement.  But 
it  also  appears  that  one  of  the  promoters  promised  the  plaintiff 
that  if  he  would  assist  in  procuring  subscribers  to  the  bonus  the 
company  would  pay  him  for  his  services.  This  was  no  part  of 
the  contract,  the  benefits  of  which  were  taken  by  the  defendant. 
The  benefits  of  a  contract  are  the  advantages  which  result  to  either 
party  from  a  performance  by  the  other,  and  in  like  manner  its 
burdens  are  such  as  its  terms  impose.  A  more  accurate  manner 
of  stating  the  nature  of  the  plaintiff's  demand  is  to  say  that  the 
defendant  has  accepted  the  benefit  of  the  plaintiff's  services,  and 
should  pay  for  them.  It  is  true  in  one  sense  that  the  company  has 
had  the  benefit  of  plaintiff's  services,  and  it  is  equally  true  that  it 
would  have  had  that  benefit  if  the  services  had  been  rendered  under 
an  employment  by  the  subscribers  to  the  bonus;  and  yet  in  the 
latter  case  it  could  not  be  claimed  that  the  company  would  be  liable 
for  such  services  unless  payment  for  them  by  the  company  were 
made  one  of  the  terms  of  the  contract  between  the  company  and 
the  subscribers.  In  re  Rotherdam,  etc,  Co.,  50  Law  T.  (N.  S.) 
219,  in  the  opinion  of  one  of  the  justices,  this  language  is  used: 
"  It  is  said  that  Mr.  Peace  has  an  equity  against  the  company 
because  the  company  had  the  benefit  of  his  labor.  What  does  that 
mean?  If  I  order  a  coat  and  receive  it,  I  get  the  benefit  of  the 
labor  of  the  cloth  manufacturer,  but  does  any  one  dream  that  I 
am  under  any  liability  to  him?  It  is  a  mere  fallacy  to  say  that 
because  a  person  gets  the  benefit  of  work  done  by  somebody  else 
he  is  liable  to  pay  the  person  who  did  the  work."  There  is  more 
doubt  as  to  the  plaintiff's  right  to  recover  for  his  legal  services  in 
advising  as  to  the  articles  of  incorporation,  and  in  correcting  and 
preparing  this  paper.  Such  services  are  usually  necessary,  and  it 
would  seem  that  the  corporation  should  pay  for  them.  Such  pay- 
ment is  frequently  provided  for  in  the  act  of  incorporation  or  in 
the  articles  when  the  incorporation  is  effected  under  a  general  law. 
When  such  is  the  case,  persons  who  take  stock  in  the  company 
are  chargeable  with  notice  that  a  liability  for  this  purpose  has 
already  been  created,  and  it  is  proper  for  the  corporation  to  dis- 
charge it.  But,  in  the  absence  of  such  provision  in  the  statute  or 
in  the  articles,  it  may  be  unjust  to  shareholders  to  charge  the  cor- 
poration with  liabilities  of  which  they  had  no  actual  knowledge 
at  the  time  they  accepted  the  shares.  We  therefore  hold  with  some 
hesitation  that  claims  for  the  necessary  expenses  of  the  organization 
under  our  statute  should  not  be  excepted  from  the  general  rule 
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applicable  to  contracts  made  before  the  corporation  has  come  into 
legal  existence. 

Applying  the  rules  we  have  announced  to  the  case  before  us,  it  is 
apparent  that  the  plaintiff  has  recovered,  in  part  at  least,  for  ser- 
vices for  which  the  defendant  was  not  bound  to  pay.  He  made 
his  contract  before  the  company  had  a  legal  existence  as  a  corpo- 
ration, with  a  single  promoter;  and  it  is  a  matter  of  no  moment 
that  the  promoter  was  the  general  manager  of  the  project,  and 
became  the  owner  of  the  majority  of  the  stock  upon  its  organiza- 
tion. There  were  other  stockholders.  The  law  requires  that  there 
should  be  ten  at  least.  Rev.  St.,  article  4099.  The  evidence 
does  not  disclose  that  his  contract  with  Anderson  was  actually 
known  to  any  other  person,  nor  do  we  see  any  other  circumstance 
from  which  knowledge  should  necessarily  be  inferred.  Since 
Anderson  had  no  power  to  bind  the  future  corporation,  but  could 
bind  himself,  the  inference  from  his  assisting  Anderson  would  be 
that  he  was  acting  gratuitously,  or  that  Anderson  had  agreed  to 
pay  him.  Anderson  was  interested  in  shifting  his  contract  upon 
the  company,  and  it  may  be  doubted  whether,  although  he  became 
a  director,  notice  to  him  could  be  deemed  notice  to  the  company. 
The  Court  of  Civil  Appeals  find,  however,  that  the  company  had 
notice.  Waiving  the  question  of  the  right  of  the  court  to  supple- 
ment the  finding  of  the  trial  judge  under  such  evidence,  and  the 
further  question  whether  there  be  any  evidence  to  support  this 
conclusion,  it  follows  from  what  we  have  already  said  that  the 
question  of  the  company's  knowledge  does  not  affect  the  case.  The 
plaintiff's  contract  with  Anderson,  though  made  by  latter  on  behalf 
of  the  company,  was  not  a  lien,  incumbrance,  or  burden  upon  the 
contract  between  the  subscribers  to  the  bonus  and  the  defendant, 
and  it  incurred  no  liability  on  the  former  contract  by  accepting  the 
benefit  of  the  latter.  The  evidence  was  sufficient  to  sustain  a 
recovery  by  the  plaintiff  for  the  value  of  his  services  rendered 
after  the  corporation  was  created;  but  the  court  below  failed  to 
find  separately  the  reasonable  worth  of  such  services.  Therefore 
the  entire  judgment  must  be  reversed. 

Reversed. 


Woodbury  Heights  Land  Company  v.  Henry  C.  Loudenslager. 

55  New  Jersey  Equity  Reports  78  (1896). 

Pitney,  V.  C.    There  is  little  or  no  dispute  as  to  the  facts  of  the 


case. 
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In  1889  Dr.  Joseph  B.  Roe  was  the  owner  of  a  farm  of  about 
two  hundred  and  thirty-five  acres,  lying  about  two  miles  southerly 
from  Woodbury,  Gloucester  county,  and  cwi  or  near  the  line  of 
the  railway.  It  was  heavily  mortgaged,  and  the  doctor  was  other- 
wise financially  embarrassed.  In  this  condition  he  devised  a 
scheme  whereby  he  might  make  an  advantageous  sale  of  a  portion 
of  his  farm,  in  connection  with  some  of  his  neighbors'  adjoining 
farms,  to  some  institution  which  needed  such  a  tract,  or  to  a  land 
company  which  would  develop  and  prepare  it  for  market  at  retail 
for  villa  sites.  With  that  view  he  approached  his  neighboring 
owners,  Messrs.  West  Jessup,-  Caleb  C.  Pancoast  and  John  H. 
Dilks,  who  controlled  about  two  hundred  and  sixty  acres  of  land, 
and  procured  from  each  of  them  written  options  to  purchase  their 
farms  at  certain  prices,  averaging  considerably  less  than  $200  per 
acre.  The  form  and  precise  character  of  these  option  papers  are 
not  shown.  None  of  them  is  produced,  though  complainant 
seems  to  have  used  every  reasonable  means  to  obtain  and  procure 
them.  It  is  fairly  to  be  inferred  that  the  options  were  at  first 
merely  verbal,  and  it  is  clear  enough  that  nothing  was  at  any  time 
paid  for  them,  and  no  obligation  imposed  upon  Dr.  Roe  to  pur- 
chase.   They  were  one-sided  contracts  —  options  pure  and  simple. 

In  this  situation,  and  as  I  infer,  before  all  the  options  were 
actually  secured.  Dr.  Roe  employed  a  Mr.  Long  to  try  to  get  sub- 
scriptions to  a  stock  company  to  take  these  lands  at  $250  per  acre. 
This  attempt  failed.  He  then  applied  to  the  defendant,  who  was 
then  clerk  of  the  county  of  Gloucester,  and  had  recently  launched, 
with  apparent  success,  a  land  company  in  the  neighborhood,  act- 
ing as  its  president  and  manager.  Defendant  arranged  with  Dr. 
Roe  to  assist  him  in  securing  the  land  options  and  promoting  and 
organizing  a  land  company  to  purchase  the  lands,  upon  the  terms 
of  having  one-half  the  profits  that  should  be  realized  from  the 
sale  of  the  lands  held  under  option  at  a  price  greater  than  that 
paid  to  the  owner.  In  pursuance  of  this  arrangement  defendant 
wrote  out  the  several  options,  and  assisted  Dr.  Roe  in  making- 
the  bargain  in  one  or  two  instances.  The  defendant  then  drafted 
the  paper  called  the  "Prospectus,"  which  was  engrossed  in  du- 
plicate and  circulated  for  subscriptions  of  stock.  He  was  himself 
one  of  the  first  group  to  subscribe,  and  did  subscribe  $2,500  to  the 
stock.  He  also  personally  solicited  and  obtained  subscriptions  in 
a  few  instances,  and  generally,  in  casual  conversation,  as  oppor- 
tunity offered,  recommended  the  enterprise.  When  $40,000  had 
been  subscribed,  he,  on  March  isth,  1890,  joined  with  six  other 
subscribers,  viz..  Dr.  Joseph  B.  Roe,  Isaac  Moffett,  John  Cooper,. 
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David  J.  Pancoast,  J.  Alfred  Bodine  and  William  N.  Moland,  in 
organizing  the  corporation,  and  at  a  meeting  of  the  subscribers, 
on  the  same  day,  he  acted  as  chairman,  and  was  elected  one  of 
the  directors,  with  the  other  six  named,  and  on  March  20th,  at  a 
meeting  of  the  board  of  directors,  was  elected  its  president.  Calls 
were  then  issued  for  payments  on  the  subscriptions  and  were  ap- 
parently responded  to  promptly,  the  subscribers  being  of  undoubted 
pecuniary  responsibility. 

At  the  first  meeting  of  directors,  March  20th,  after  the  officers 
were  elected  and  a  call  for  payment  of  stock  subscriptions  was  di- 
rected, the  following  resolution  was  adopted : 

"  The  vice-president  and  secretary  were  authorized  to  enter  into 
an  agreement,  in  the  name  of  the  company,  with  Henry  C.  Lou- 
denslager,  for  the  purchase  of  the  proposed  tract  of  about  four 
hundred  acres,  at  a  price  of  two  hundred  dollars  per  acre,  to  be 
paid  as  follows:  The  land  to  be  purchased  subject  to  mortgage 
debts  of  forty  thousand  dollars  or  more,  and  the  balance  in  cash. 
The  president  and  manager  were  authorized  to  proceed  with  the 
purchase  and  security  of  title  to  the  land,  and  engage  an  engineer 
and  such  other  help  as  may  be  needed,  and  proceed  with  the  sur- 
vey of  the  land  and  laying  out  the  same,  or  a  portion  of  it,  for 
market  as  building  lots." 

In  the  record  of  this  resolution  in  the  book  of  minutes  the  word 
vice  "  is  interlined  before  the  word  "  president,"  and  the  words 
Henry  C.  Loudenslager  "  are  written  over  an  erasure.  No  ex- 
planation  was  made  of  these  alterations.  The  stated  secretary  was 
George  E.  Pierson,  but  he  does  not  appear  to  have  been  present 
at  the  meeting  in  question,  as  the  minute  is  signed  "Joseph  B. 
Roe,  Secretary  pro  tern."  The  first  pages  of  the  minute-book,  in- 
cluding that  in  question,  were  evidently  written  up  all  at  one 
time,  and  immediately  after  the  certificate  of  incorporation  and 
the  by-laws,  so  that  it  is  very  plain  that  the  minute  of  March  20th 
was  written  in  the  book  by  Mr.  Pierson  from  a  loose  slip,  which 
was  probably  in  the  handwriting  of  Dr.  Roe. 

At  that  date,  March  20th,  defendant  did  not  hold  the  title  to 
any  land  contemplated  to  be  sold.  In  pursuance  of  this  resolution 
a  formal  contract  in  writing  was  prepared  and  entered  into  be- 
tween the  complainant  corporation,  by  its  vice-president,  and  the 
defendant,  dated  April  10,  1890,  whereby  in  consideration  of 
$200  per  acre,  and  $40,000  in  shares  of  stock  of  the  company,  de- 
fendant agreed  to  convey  to  complainant  a  tract  of  land  con- 
taining three  hundred  and  ninety-nine  acres  and  ninety-nine  one 
hundredths  of  an  acre,  described  by  metes  and  bounds  contained 
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in  fourteen  courses,  evidently  the  result  of  a  new  and  independent 
survey.    At  this  date  he  held  title  to  no  part  of  the  land. 

On  April  14th,  1890,  Dr.  Roe  conveyed  to  the  defendant  about 
one  hundred  and  fourteen  acres  of  land  for  the  expressed  consid- 
eration of  $23,000,  and  defendant  executed  a  declaration  of 
trust.     *     *     * 

The  immediate  occasion  of  this  conveyance  was,  apparently, 
as  was  stated  in  the  answer,  that  a  creditor  by  bond  and  warrant 
of  Dr.  Roe  was  pressing  him,  and  defendant  on  receiving  this 
conveyance  gave  his  personal  undertaking  by  due-bill  to  pay  that 
creditor. 

Immediately  following  this  conveyance  were  a  number  of  other 
conveyances     *     *     * 

The  result  of  all  these  conveyances  was  that  there  were  con- 
veyed to  the  defendant  about  four  hundred  and  thirteen  acres  of 
land  by  six  several  deeds,  at  an  expressed  consideration  in  each 
of  about  $200  per  acre,  amounting  in  the  aggr^;ate  to  $79,317, 
to  which  if  we  add  the  amount  actually  paid  to  the  executors  of 
Susan  Roe  — $842.80  —  we  have  a  little  over  $80,000  while  the 
actual  cost  was  $66,223. 

The  difference  between  these  sums,  $13,936.80,  and  the  cost 
of  thirteen  acres  not  conveyed,  $1,586  —  in  all,  $15,522.80 —  is  the 
sum  claimed  by  the  complainant. 

Of  these  four  hundred  and  thirteen  acres  four  hundred  were 
conveyed  by  defendant  to  the  ccxnplainant  for  $80,000  cash,  in- 
cluding mortgages  left  upon  the  property,  and  $40,000  in  four 
hundred  shares  of  stock  of  the  company.  These  shares  were  is- 
sued to  the  defendant,  but  were  by  him  distributed  among  the 
several  subscribers  to  the  stock  in  the  proportion  of  their  sub- 
scriptions, so  that  each  subscriber  received  in  the  end  two  shares 
of  stock  for  each  $100  paid  in  cash.     *     *     * 

Defendant  claims  to  have  paid  nearly  all  the  sum  of  $29,900 
so  received  by  him  to  Dr.  Roe  in  cash,  either  directly  or  upcm 
his  order,  but  as  he  claims,  and  Dr.  Roe  admits,  that  he,  defend- 
ant, was  entitled  to  one-half  the  profit  of  about  $15,000  made 
on  the  transaction,  it  is  difficult  to  believe,  and  in  fact  it  was  not 
insisted,  that  he  has  not  in  some  way  retained  control  of  his  share 
of  that  sum. 

At  the  time  of  the  transaction  none  of  the  directors,  except 
defendant  and  Dr.  Roe,  had  any  knowledge  or  notice  that  this 
profit  was  made,  and  so  far  as  appears  none  of  the  stockholders, 
except  the  same  gentlemen  and  West  Jessup  and  C  C.  Pancoast, 
two  of  the  grantors  to  defendant,  had  any  knowledge  of  it. 
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No  money  was  paid  by  the  defendant  or  Dr.  Roe,  or  either  of 
them,  to  the  vendors  at  the  delivery  of  their  several  deeds.  The 
consideration  actually  paid  went  from  the  corporation  through  the 
hands  of  defendant  to  the  several  vendors  or  their  creditors. 

From  the  foregoing  facts,  and  the  proper  inferences  to  be  drawn 
therefrom,  the  true  relations  of  the  parties  are  to  be  deduced.- 

1.  I  think  that  at  the  date  of  the  organization  of  the  corporation, 
March  20,  1890,  and  the  formal  contract  to  purchase,  April  10, 
1890,  neither  Dr.  Roe  nor  defendant  was  in  any  true  sense  the 
owner  of  any  of  the  land  held  under  options.  They  had  neither 
paid  nor  given  anything  of  value  for  it,  nor  had  they  come  under 
personal  obligation  with  regard  to  it;  nor  did  they  intend  to  exer- 
cise their  options  until  they  had  secured  a  purchaser.  Indeed, 
it  does  not  affirmatively  appear  that  the  option  papers  which  they 
held  were  such  as  could  be  enforced  either  at  law  or  in  equity 
against  the  vendors.  Two  of  them,  Pancoast  and  Jessup,  seem 
to  have  been  so  far  interested  in  the  completion  of  the  sale  as  to 
subscribe  for  stock  liberally,  and  to  execute  deeds  expressing  a 
consideration  largely  in  excess  of  the  amount  actually  paid  to  them, 
and  to  deliver  them  without  consideration  presently  paid,  so  that 
the  inference  of  the  validity  of  these  options  arising  from  the  actual 
carrying  out  of  the  sale  is  not  very  strong. 

These  circumstances  seem  to  me  to  prevent  the  application  here 
of  the  equitable  notion  that  in  cases  of  executory  contracts  for 
the  purchase  and  sale  of  land  the  title  is,  in  equity,  to  be  treated 
as  being  in  the  vendee,  and  the  purchase-price  as  a  debt  due  the 
vendor.  I  think  that  doctrine  is  not  properly  applicable  to  the  case 
of  an  uncertain,  and,  at  best,  bare  option  to  purchase,  like  those  here 
in  question. 

This  characteristic,  namely,  that  neither  Roe  nor  the  defendant 
was  the  owner  of  these  lands  at  the  date  of  this  transaction,  dis- 
tinguishes this  case  from  a  line  of  authorities  which  hold  that 
a  party,  being  already  the  actual  or  potential  owner  of  property, 
either  by  having  the  legal  title  vested  in  him  or  by  holding  it  under 
contract  with  part  of  the  consideration  paid  and  mutual  obligations 
to  pay  the  balance  of  the  consideration  and  to  convey  the  property, 
may  innocently  promote  and  organize  a  company  to  buy  it  at  an 
advance. 

2.  Both  defendant  and  Dr.  Roe  were  active  in  procuring  sub- 
scribers to  the  stock  and  in  organizing  the  company.  Defendant 
was  present  when  the  first  batch  of  large  subscriptions  was  made, 
and  himself  subscribed  among  them  and  solicited  subscriptions  and 
advocated  the  enterprise.     He  framed  the   subscription  paper  or 
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prospectus.  This  he  admitted  on  the  stand,  though  denied  in  his 
answer.  In  fact  Dr.  Roe  swears,  and  it  is  manifest  from  all  cir- 
cumstances,  that  he  took  the  defendant  into  the  enterprise  mainly 
to  have  the  benefit  of  his  assistance  in  this  very  work  of  organizing 
the  company  and  managing  the  delicate  business  of  procuring  the 
carrying  out  of  the  options  and  the  vesting  the  title  in  the  corpo- 
ration. These  facts  show  that  defendant  was  a  "  promoter "  of 
this  corporation  in  any  and  every  sense  of  that  word  as  used  in  such 
connection  by  either  the  American  or  the  English  jurists.  In  this 
capacity  of  promoter  as  well  as  that  of  president  of  and  one  of 
the  board  of  directors,  he  was  clearly  acting  in  a  fiduciary  capacity. 
He  was,  in  effect,  a  trustee  for  the  several  subscribers  to  the  stock. 

3.  Although  the  contract  of  sale  took  the  form  of  a  contract 
by  defendant  as  vendor  and  the  complainant  as  vendee,  yet  it  is 
manifest  that  defendant  acted  therein  in  the  same  fiduciary  capacity. 
He  contracted  to  sell  property  which  he  did  not  own,  and  agreed 
to  take  in  payment  of  it,  besides  the  cash  consideration  mentioned 
in  the  contract,  four  hundred  shares  of  the  stock  of  the  company, 
which  he  actually  took  and  held  as  trustee  for  the  stockholders, 
and  as  to  so  much  of  the  cash  as  he  actually  received  it  must  have 
been  known  and  understood  by  everybody  that  he  was  a  merfe  con- 
duit for  that  as  well  as  of  the  title  to  the  land.  He  paid  for  the 
land  with  the  funds  of  the  complainant. 

4.  Another  aspect  of  the  case  arising  out  of  the  prospectus  is 
that  he  assumed  the  position  of  a  purchaser  jointly  with  the  other 
subscribers  to  these  lands,  and  therein  acted  as  the  agent  of  his 
partners  in  the  enterprise. 

5.  While  thus  acting  in  a  fiduciary  capacity,  and  in  effect  as  a 
mere  conduit  of  title,  he  not  only  conveyed  to  the  company  prop- 
erty at  a  greater  price  than  he  paid  to  the  actual  grantors,  but  he 
concealed  from  the  company. the  fact  that  he  had  received  a  greater 
price  than  he  paid,  and  even  went  further,  and  in  effect  asserted 
the  contrary  to  the  company  by  inserting  in  the  deeds  to  himself 
a  greater  price  than  he  paid.  Defendant  swears  that  these  prices 
were  intentionally  arranged  so  that  the  sum  of  the  whole  should 
amount  to  about  $80,000.  In  fact,  in  all  those  purchased  under  the 
options  the  consideration  was  untruly  stated  at  about  $200  per 
acre.  Now,  when  we  consider  that  these  deeds  were  sure,  in  the 
ordinary  course  of  business,  to  come  under  the  inspection  of  the 
counsel  of  the  company,  already  elected,  as  the  minutes  show, 
in  the  examination  of  the  title  to  these  lands,  it  seems  impossible 
to  look  upon  that  untrue  statement  of  the  consideration  in  these 
deeds  as  anything  short  of  a  positive  assertion  by  the  defendant 
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that  he  had  paid,  or  rather  was  obliged  to  pay,  and  expected  to 
pay,  that  much  money  for  those  lands. 

In  this  connection  the  language  of  the  prospectus  on  the  sub- 
ject of  price  should  be  noticed — "this  tract  of  land  comprises 
about  four  hundred  acres  at  the  price  of  two  hundred  dollars  per 
acre."  This  clause  was  not  much  commented  upon  by  either 
counsel  at  the  argument.  It  was  probably  introduced  for  the  pur- 
pose of  having  the  assent  of  the  subscribers  to  purchasing  at  that 
price,  and  such  is  undoubtedly  its  effect.  But  the  question  remains, 
purchased  from  whom  at  that  price  ?  And  it  is  impossible  to  escape 
the  conviction  that  it  meant  that  the  lands  were  to  be  purchased 
from  the  present  actual  owners.  This,  I  conclude,  would  not,  under 
the  circumstances,  include  Dr.  Roe  or  the  defendant  as  to  lands 
other  than  those  actually  owned  by  the  doctor.  But  I  am  inclined 
to  the  opinion  that,  like  the  statement  of  consideration  in  the  several 
conveyances,  it  amounted  to  an  assertion  that  the  amount  necessary 
to  be  paid  was  $200  an  acre,  and  that  view  of  similar  clauses  has 
been  taken  by  the  courts. 

6.  The  unexplained  erasure  in  the  minutes  of  March  20,  over 
which  the  words  "  Henry  C.  Loudenslager  "  are  written,  leaves  it 
in  doubt  whether  or  not  any  resolution  authorizing  a  contract  be- 
tween the  defendant  and  the  company  was  ever  approved  by  the 
board  of  directors. 

The  general  rules  covering  dealings  between  trustees  and  cestuis 
que  trustent,  and  by  the  trustee  with  the  trust  property,  are  not 
open  to  question.  They  forbid  the  retention  by  a  trustee  of  any 
secret  profit  made  by  him  in  such  dealings.  He  cannot  take  and 
retain  any  commission  or  bonus  or  other  profit  out  of  any  sales  or 
purchases  made  for  the  cestui  que  trust.      Lew.  Trusts,  275  et  seq. 

The  law  applicable  to  this  particular  class  of  trustees  has  re- 
cently undergone  thorough  and  careful  examination  and  considera- 
tion in  this  court  by  the  late  Green,  V.  C,  as  reported  in  Plaque- 
mines  Tropical  Fruit  Co,  v.  Buck,  7  Dick.  Ch.  Rep.  219,  and  his 
result  is  stated  at  p.  230,  as  follows :  "  I  take  the  law,  applicable 
to  this  case,  to  be  that  '  no  rights,  legal  or  equitable,  arise  in  favor 
of  a  corporation  in  respect  of  transactions,  whether  complete  or 
inchoate,  merely  because  entered  into  in  contemplation  of  the  crea- 
tion of  such  corporation,'  and  that  it  was  open  to  Dr.  Buck  to 
buy  the  property  on  his  own  account,  for  any  price  he  could,  with 
the  intention  or  in  the  hope  of  selling  it  at  a  higher  price  to  the 
company  to  be  formed,  and,  dealing  independently,  to  sell  it  for 
such  higher  price  to  such  company,  so  long  as  he  obtained  his 
higher  price  fairly.    That  would  be  clearly  unobjectionable.    But 
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if  he,  at  the  time  of  his  original  agreement  with  White,  entered 
into  it  on  behalf  of  the  future  company,  under  such  circumstances 
that  the  company,  when  formed,  could  say  that  the  purchase  made 
by  him  was  made  for  the  company,  or  if,  at  the  time  the  actual  pur- 
chase was  made  from  White,  Dr.  Buck  was  a  trustee,  officer  or 
agent  of  the  company,  he  cannot  be  permitted  to  make  any  profit 
from  the  sale  to  the  company.  '  Buck,  as  the  promoter  of  the  cor- 
poration, stood  in  a  fiduciary  relation  to  the  company  as  soon  as 
it  was  organized.  As  such  promoter,  it  was  open  to  him  to  sell 
property  which  he  owned  to  the  company,  on  making  full  and  fair 
disclosure  of  his  interest  and  position  with  respect  to  that  property. 
Not  only  was  such  disclosure  necessary,  but  it  was  incumbent  on 
him,  as  sole  promoter  of  the  company,  formed  to  purchase  this 
specific  property,  controlling  and  moulding  its  organization,  to 
furnish  it  with  an  executive  or  board  of  directors  capable  of  form- 
ing competent  and  impartial  judgment  as  to  the  wisdom  of  the 
purchase  and  the  price  to  be  paid ;  and  if  he,  as  such  promoter,  pro- 
cured the  company  to  be  formed  and  to  be  managed  in  such  a  way 
as  to  transfer  from  the  moneys  of  the  company  to  himself  a  certain 
sum  without  informing  the  company  of  that  fact,  or,  what  is  the 
same  thing,  if  he  took  without  such  disclosure,  to  his  own  use, 
stock  of  the  company  issued  for  the  purchase  of  property,  ostensibly 
to  or  for  another,  he  cannot  retain  the  same." 

He  then  supports  his  conclusions  by  citations  of  authorities  and 
extracts  from  the  judgments  of  the  English  jurists.  At  p.  234, 
he  points  out  that  in  determining  the  true  character  of  the  trans- 
action it  is  always  important  to  inquire  whether  the  party  sought 
to  be  charged  as  a  trustee  originally  purchased  the  property  with 
his  own  money,  or  whether  he  used  the  funds  of  the  company  for 
that  purpose.  If  he  did  use  the  funds  of  the  company  for  that 
purpose,  it  is  a  circumstance  strongly  tending  to  characterize  his 
position  as  that  of  a  trustee. 

In  addition  to  the  authorities  cited  by  Green,  N .  Q.  {y  Dick. 
Ch.  Rep.  233),  I  refer  to  Brewster  v.  Hatch,  122  N.  Y.  349;  South 
Joplin  Land  Co,  v.  Case,  104  Mo.  572;  Pittsburg  Alining  Co.  v. 
Spooner,  74  Wis.  307;  Parker  v.  Nickerson,  112  Mass.  195;  Getty 
V.  Devlin,  54  N.  Y.  403  (at  p.  411) ;  S*.  C,  70  N.  Y.  504;  Yale  Gas 
Stove  Co.  V.  Wilcox,  64  Conn.  104;  Porter  v.  Woodruff,  9  Stew. 
Eq.  174;  Lydney  and  Wigpool  Iron  Co.  v.  Bird,  L.  R.  33  Ch.  Div. 
85  (1886). 

Brewster  v.  Hatch  was  an  action  by  individual  stockholders 
against  the  promoters  of  a  corporation  organized  to  purchase  cer- 
tain mines  held  under  option  by  the  promoters,  much  in  the  same 
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manner  as  were  the  lands  here  by  Dr.  Roe  and  defendant.  The 
opinion  of  the  court  (122  N.  Y.  362)  refers  to  and  relies  upon 
the  fact  that  the  promoters,  held  by  the  court  to  occupy  a  fiduciary 
capacity,  did  not  disclose  to  their  cestuis  que  trustent  the  amount 
they  were  to  pay  for  the  mines,  and  that  they  did  not  intend  to 
exercise  their  options  unless  the  company  was  successfully  launched. 

Getty  V.  Devlin  was  a  case  much  like  the  present.  Four  per- 
sons combined  and  purchased  an  interest  in  oil  lands  at  a  cost 
of  $30,000  already  paid;  then,  as  here,  they  prepared  and  circu- 
lated a  subscription  paper,  by  which  the  subscribers  agreed  to 
pay  the  amount  by  each  subscribed  to  purchase  the  lands  in  ques- 
tion at  $125,000. 

The  four  promoters  themselves,  as  here,  subscribed  liberally, 
but  concealed  the  fact  from  the  other  subscribers  that  they  wer^ 
the  proprietors,  and  also  concealed  the  cost  to  them  of  the  prop- 
erty. In  an  action  by  the  stockholders  against  the  promoters, 
the  Court  of  Appeals  of  New  York  held  them  liable  for  the  profits 
made.  Earl,  J.  (54  N.  Y.  411),  used  language  applicable  to  this 
case.  He  said :  "  The  subscription  paper  itself  contained,  sub- 
stantially, a  representation  that  the  subscribers  were  to  pur- 
chase the  land  in  Ohio  at  a  cost  of  $125,000.  It  imported  a  joint 
adventure  for  the  purchase  of  lands  from  persons  not  subscribers, 
at  the  price  named,  in  which  all  the  subscribers  were  to  be  in- 
terested as  purchasers  upon  the  same  footing,  in  proportion  to 
their  subscriptions.  When  the  four  defendants  sent  forth  this 
paper  with  their  names  subscribed  to  it,  they  represented  that 
they  would  pay  the  sums  by  them  subscribed  for  the  purchase  of 
the  land."  And  again  (at  p.  412),  he  says:  "There  is  another 
ground  of  liability.  The  subscribers  to  the  paper  agreed  jointly, 
and  for  their  mutual  benefit  and  advantage,  to  purchase  certain 
lands  designated  for  a  price  named.  No  one  of  the  subscribers 
could,  after  this,  purchase  the  lands  for  a  less  price,  and  compel 
his  associates  to  allow  him  more  than  he  paid.  His  purchase  would 
inure  to  the  benefit  of  all  the  subscribers." 

In  South  Joplin  Land  Co.  v.  Case,  a  thoroughly-argued  and 
well-considered  case,  the  defendants,  Case  and  Redburn,  held 
options  to  purchase  certain  property  of  one  Carter,  and  promoted 
^  corporation  to  buy  that  property  at  $32,000,  whereas  in  fact 
their  option  compelled  them  to  pay  a  trifle  less  than  $30,000.  It 
was  held,  after  a  full  consideration  of  the  authorities,  that  Case 
and  Redburn  were  liable  to  pay  to  the  corporation,  which  was, 
as  here,  the  plaintiff,  the  amount  of  the  profit  which  they  had 
received.    At  p.  581,  in  delivering  judgment,  the  court  says:    "It 
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is  argued  that  the  directors  finally  consented  to  take  the  land  and 
unsold  lots  at  the  price  of  $32,000;  that  they  got  all  they  con- 
tracted for,  and  the  company  has  no  just  ground  of  complaint 
They  did  so  consent,  but  it  was  upon  the  representation  that 
$32,000  was  the  true  consideration  paid  Carter,  and  that  the  notes 
did  not  go  to  Case.  For  money  and  property  acquired  by  Case 
under  these  untrue  representations,  occupying  the  position  he  did, 
he  must  account.  What  the  company  might  have  done  had  Case 
made  full  disclosure  of  his  profits  we  cannot  say,  nor  is  it  material 
to  inquire.  The  argument  made  by  defendants  on  this  question 
is  as  bad  in  law  as  it  is  in  morals." 

In  Pittsburg  Mining  Co,  v.  Spooner  et  al.,  the  defendants  ob- 
tained a  right  to  purchase  a  mining  option  for  $20,000,  and  then 
proceeded  to  form  a  corporation  to  make  the  purchase,  representing 
that  the  option  would  cost  $90,000,  and,  having  got  stock  to  the 
amount  of  $100,000  subscribed,  and  the  defendants  becoming 
officers  of  the  corporation,  purchased  the  option  nominally  for 
$90,000,  paying  for  it  only  the  $20,000  which  it  actually  cost  with 
the  money  by  them  received  from  the  subscribers,  and  retaining 
$70,000  for  their  own  use.  It  was  held  that  the  company  was  en- 
titled to  recover.  The  court  held  that  the  defendants,  acting  first 
as  promoters,  and  afterward  as  officers  of  the  corporation,  occu- 
pied the  position  of  trustees  for  the  stockholders,  and  could  make 
no  profit  out  of  the  transaction. 

In  Lydncy  and  IVigpool  Iron  Co.  v.  Bird,  two  brotliers  Bird, 
the  defendants,  undertook  to  make  sale  of  a  mineral  property  for 
the  owners,  who  were  desirous  to  sell  for  £90,000,  out  of  which 
i5,ooo  might  be  used  for  the  expenses  of  promoting  a  company  to 
purchase  the  property,  leaving  £85,000  as  the  net  price.  The 
Birds  organized  a  company  to  take  the  property  at  £100,000,  out 
of  which  they,  the  Birds,  should  receive  £10,800  for  their  profits. 
An  agreement  in  writing  was  then  made  by  the  owners,  with  a 
trustee  for  the  prospective  company,  to  sell  to  him  for  £100,000. 
The  Birds  then  employed  a  solicitor,  who  got  up  the  prospectus 
for  the  company,  which  stated  that  the  purchase-price  was  £100,000. 
The  Birds  subscribed  to  the  memorandum  of  association  for  fifty 
shares  each  of  £100.  The  action  was  brought  to  recover  £10,800 
received  by  them.  Held  by  the  Court  of  Appeal  that  they  were 
promoters,  and,  as  such,  liable.  In  delivering  judgment  (p.  92), 
Lindley,  L.  J.,  said :  "  James  Bird  in  fact  procured  the  formatton 
of  the  company.  He  suggested  its  formation;  he  took  an  active 
part  in  the  preparation  of  its  prospectus  and  memorandum  and 
articles  of  association,  in  the  appointment  of  two  of  its  first  direct- 
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ors,  in  the  appointment  of  its  secretary,  and  he  procured  his  own 
firm  to  be  engaged  to  conduct  the  sales  of  the  company  at  a  large 
commission.  He  fixed  the  purchase-money  at  £100,000,  and  stipu- 
lated for  the  payment  of  £  10,800  to  his  own  firm,  and  he  procured 
the  payment  of  that  sum  by  the  company,  and  he  was  himself  a 
director  when  the  last  instalments  of  it  were  made.  He  was,  in 
truth,  the  person  who  fastened  the  contract  to  pay  iioo,ooo  on  the 
company  without  disclosing  the  fact  that  his  firm  were  to  get  £10,800 
out  of  the  purchase-money." 

Applying  to  the  case  in  hand  the  principles  thus  enunciated,  I  am 
unable  to  perceive  how  the  defendant  can  escape  liability.    *    *    * 

Again,  Ai  I  am  wrong  in  either  or  both  of  the  positions  above 
taken,  that  Roe  and  the  defendant  were  not  the  owners  in  any 
proper  sense  of  these  lands  at  the  organization  of  the  company 
and  were  its  promoters,  and  we  treat  them  as  actual  or  potential 
owners  and  not  promoters,  still  it  seems  to  me  not  to  follow  that 
they  were  relieved  from  the  duty,  under  the  circumstances,  of 
making  full  disclosure  to  the  stockholders  of  such  ownership.  That 
duty  arose  from  their  present  position  as  officers  of  the  company, 
and  they  are  clearly  within  the  canon  laid  down  by  Green,  V.  C, 
above  quoted,  for  it  is  to  be  observed  that  the  mention  of  the  price 
of  $200  per  acre  in  the  prospectus  subscribed  by  the  stockholders 
did  not  constitute  ,a  contract  on  their  part  to  purchase  any  lands  at 
that  price.  The  absence  of  any  contractual  force  in  the  language 
so  used  was  conceded  at  the  argument.  It  was  no  more  than  a 
statement  or  assertion  of  probable  cost  of  the  property,  and  a  limit 
fixed  to  its  price. 

Nor  is  there  room  to  contend,  upon  the  evidence,  that  the  part 
conveyed  by  Dr.  Roe  was  worth  so  much  more  by  the  acre  than 
that  held  by  option  and  purchased  from  his  neighbors  as  to  make 
the  average  cost  of  the  whole  plot  $200  per  acre.  No  proof  was 
adduced  or  offered  in  that  direction,  and  there  is  nothing  in  the 
case  to  warrant  the  asumption  that  the  part  of  Dr.  Roe's  farm 
conveyed  to  the  company  was  any  more  valuable  than  that  conveyed 
by  his  neighbors.  The  fact  that  the  consideration  mentioned  in  the 
deed  from  Dr.  Roe  to  the  defendant,  which  it  must  be  remembered 
was,  in  effect,  in  the  view  of  a  court  of  equity,  a  conveyance  to  the 
complainant,  amounted,  like  the  others,  to  just  about  $200  per  acre, 
together  with  the  fact  that  the  difference  between  the  price  paid  to 
the  option-givers  and  the  price  received  for  the  same  lands  from 
the  company,  was  treated  between  the  doctor  and  the  defendant  as 
profits  to  be  divided  equally  between  them,  forbid  the  idea  that  the 
doctor's  lands  were  worth  more  than  his  neighbors'.    I  repeat,  then. 
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that  I  am  unable  to  see  how  the  defendant  can  escape  liability  to 
account  to  the  complainant  for  the  profits  which  he  has  made  in 
the  transaction  in  question. 

The  question  whether  the  complainant's  decree  should  be  for 
the  whole  profit  made  in  the  transaction  or  for  one-half  thereof 
only  was  not  discussed  by  counsel,  and  I  express  no  opinion  on  it. 

There  may  be  a  reference  to  ascertain  the  amount  of  the  profits, 
and  the  question  as  to  the  amount  of  the  decree  may  be  discussed 
upon  the  coming  in  of  the  master's  report.^ 


Western  Screw  and  Manufacturing  Co.  v,  James  Cousley. 

72  Illinois  Reports  531   (1874). 

Appeal  from  the  Alton  City  Court ;  Baker,  J.,  presiding. 

Sheldon,  J.  This  was  a  suit  brought  by  Cousley,  the  appellee, 
to  recover  compensation  for  services  claimed  to  have  been  ren- 
dered by  him  for  appellant  prior  to  its  incorporation.  The  plaintiff 
below  recovered,  and  the  defendant  brings  the  case  here  by  appeal. 

The  facts  of  the  case,  in  substance,  are,  that  one  Ingalls  was  the 
patentee  of  a  certain  patent  for  casting  screws,  and  desired  to 
form  a  company  at  Alton,  in  this  state,  for  the  purpose  of  manu- 
facturing his  patent  screws.  With  that  object  in  view,  he  pur- 
chased and  had  conveyed  to  him  a  piece  of  ground,  with  buildings 
formerly  used  as  a  foundry,  and  endeavored  to  have  organized, 
under  the  general  law  of  the  state,  a  company  with  a  capital  stock 
of  $100,000,  to  be  called  the  Western  Screw  and  Manufacturing 
Co.,  and  to  which  company,  when  organized,  he  would  sell  the 
property.  The  plaintiff  subscribed  for  $500  of  the  stock,  upon 
condition  that  he  was  to  be  employed  by  the  company,  and  pay 
for  the  stock  in  labor.  After  a  part  only  of  the  stock  was  sub- 
scribed, the  stockholders  held  a  meeting,  and  authorized  Ingalls 
to  act  as  superintendent  in  having  work  done  about  the  building; 
the  plaintiff  was  employed  by  him,  and  did  the  work  for  which 
suit  is  brought,  from  March  3  to  May  18,  1873,  it  consisting  in  keep- 
ing the  time  of  the  workmen  employed.  The  requisite  amount  of 
stock  could  not  be  obtained,  and  the  organization  could  not  be 
completed,  and  appellee  quit  work.  Most  of  those  who  had  sub- 
scribed for  stock  concluded  to  form  a  new  company,  havmg  the 
same  name  and  object,  with  a  capital  stock  of  $50,000;  other  sub- 
scribers, to  the  amount  of  $16,000,  were  obtained,  and  this  company, 

^Affirmed  on  appeal. —  Ed. 
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the  present  defendant,  was  organized.  The  company  purchased  the 
land  and  building  from  Ingalls,  August  5,  1873,  ^^^  the  expressed 
consideration  of  $11,000,  receiving  from  him  a  general  warranty 
deed.  In  his  settlement  with  the  company  for  the  purchase,  Ingalls 
put  in  a  list  of  claims  he  owed  for  work  previous  to  the  organiza- 
tion, and  they  were  allowed,  and  the  money  paid  to  Ingalls.  He 
testifies  that  he  handed  in  all  the  accounts  except  Cousley's  and  one 
or  two  others,  which  he  lost,  and  they  were  not  handed  in. 

In  order  to  promote  the  formation  of  a  corporation  under  the  gen- 
eral law,  a  certain  required  statement  in  writing,  stating,  among  other 
things,  its  capital  stock,  has  first  to  be  filed  in  the  office  of  the  sec- 
retary of  state.  He  then  issues  to  the  persons  who  make  the  state- 
ment, "  a  license,  as  commissioners,  to  open  books  for  subscriptions 
to  the  capital  stock  of  said  corporation." 

The  third  section  of  the  law  provides  that  "  as  soon  as  may  be 
after  the  capital  stock  shall  be  fully  subscribed,  the  commissioners 
shall  convene  a  meeting  of  the  subscribers,  for  the  purpose  of  elect- 
ing directors  or  managers,  and  the  transaction  of  such  other  business 
as  may  come  before  them." 

The  fourth  section  directs  that  the  commissioners  shall  make  a 
full  report  of  their  proceedings,  including  therein,  among  others, 
the  names  of  the  directors  elected,  which  reports  shall  be  filed  in 
the  office  of  the  secretary  of  state,  who  shall  thereupon  issue  a 
certificate  of  the  complete  organization  of  the  corporation,  making 
a  part  thereof  a  copy  of  all  papers  filed  in  his  office,  in  and  about 
the  organization,  and  the  same  shall  be  recorded  in  the  office  of 
the  recorder  of  deeds  of  the  county  where  the  principal  office  of 
the  company  is  located ;  and  that  "  upon  the  recording  of  the  said 
copy,  the  corporation  shall  be  deemed  fully  organized,  and  may 
proceed  to  business." 

The  plaintiff  was  employed  and  did  the  work  for  which  ^suit  is 
brought,  before  the  stock,  under  the  first  attempted  organization 
with  $100,000  capital  stock,  was  fully  subscribed,  and  before  any 
election  of  directors,  and  it  is  evident  that  any  contract  made  for 
the  services  before  that  time,  by  such  stockholders  as  had  then 
subscribed,  would  not  be  binding  upon  the  company  if  afterward 
it  had  become  fully  organized,  much  less  upon  the  present  company, 
after  the  old  attempted  organization  had  been  abandoned.  The 
work  had  all  been  done  previous  to  May  18,  1873.  It  was  not  until 
July  15,  1873,  that  the  first  step  was  taken  for  the  formation  of  the 
present  company,  with  a  capital  stock  of  $50,000,  by  making  its 
application  by  filing  the  required  statement  in  writing.  All  the 
requisites  of  the  law  had  to  be  again  complied  with,  the  statement 
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made,  the  license  to  open  books  for  subscription,  and  the  commis- 
sioners, except  Ingalls,  were  all  different. 

It  seems  preposterous  to  claim  that  a  corporation  is  under  any 
legal  liability  for  debts  contracted  before  the  first  step  had  been 
taken  to  bring  it  into  existence. 

This  court  has  decided  that  a  corporation,  after  its  organization, 
is  not  liable  for  the  payment  of  debts  contracted  previously  thereto, 
at  least  without  an  express  promise  to  pay  them  after  acceptance 
and  receipt  of  the  benefit  of  that  for  which  they  were  incurred. 
Rockford,  Rock  Island  &  St.  Louis  Railroad  Co,  v.  Sage^  65  111. 
328. 

The  plaintiff  should  look  to  whomever  employed  him  for  his  pay. 
Surely  the  defendant  was  not  his  employer. 

Had  Ingalls,  at  the  time  of  the  sale  of  this  property  to  the  com- 
pany, presented  the  account  of  the  appellee,  and  insisted  upon  it  as 
a  just  item  in  the  cost  of  the  building,  very  likely  it  would  have 
been  allowed  and  paid  to  Ingalls  as  a  part  of  the  purchase  price. 
But  it  would  have  been  entirely  as  a  matter  of  option,  and  not  one 
of  obligation. 

The  expectation  and  understanding  between  Ingalls  and  the  sub- 
scribers toward  the  stock  of  the  company  first  attempted  to  be 
organized,  that  that  company,  when  organized,  would  take  the  build- 
ing, did  not  bind  the  present  company  to  take  it.  When  it  became 
organized,  and  empowered  to  transact  business,  it  was  at  entire 
liberty  to  purchase  this  property  of  Ingalls,  or  to  procure  or  build 
any  other  works  for  its  use.  It  saw  fit  to  take  this  property  of 
Ingalls  at  $11,000,  as  expressed  in  the  deed.  An  addition  to  the 
purchase  price,  of  the  amount  of  appellee's  claim,  had  it  been  de- 
manded before  the  purchase,  might  have  defeated  the  purchase; 
but  whether  so  or  not,  there  was  no  legal  obligation  on  the  part 
of  this  company  to  pay  it. 

The  judgment  must  be  reversed. 

Judgment  reversed. 


Bell's  Gap  Railroad  Co.  v.  Christy. 

79  Pennsylvania  State  Reports  54  (1875). 

Paxson,  J.  This  case  lacks  all  the  elements  of  a  contract,  either 
express  or  implied.  The  most  that  it  amounts  to  is  the  expenditure 
by  the  plaintiff  of  a  certain  amount  of  his  time  and  money  in  the 
furtherance  of  a  scheme  of  constructing  a  railroad.     He  attended 
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meetings,  visited  Harrisburg  for  the  purpose  of  obtaining  a  charter, 
assisted  in  making  a  preliminary  survey,  and  paid  some  of  the  ex- 
penses- thereof.  There  was  no  contract  with  anyone  for  the 
payment  of  his  services  beyond  the  statement  of  some  of  the  parties 
interested  in  the  project  that  they  would  see  him  paid.  All  this 
was  prior  to  the  charter  or  to  any  organization  of  the  company. 
The  road  which  the  plaintiff  had  in  view  when  he  made  the  survey, 
as  appears  from  his  own  testimony,  was  a  broad-gauge  road,  to  run 
from  BelFs  Mills  to  Erie,  and  he  evidently  relied  upon  aid  from 
New  York  capitalists  to  build  it,  with  the  expectation  of  retaining 
an  important  position  in  the  company.  He  did  not  succeed  in  ob- 
taining the  required  aid,  and  the  road  to  Erie  was  never  constructed 
or  even  commenced.  Instead  thereof,  a  short,  local,  narrow-gauge 
road,  called  the  Bell's  Gap  Railroad,  was  built,  with  the  object  in 
part  to  develop  certain  coal  lands  in  the  vicinity.  The  stock  was 
principally  taken  in  the  neighborhood.  The  plaintiff,  and  others 
interested  with  him,  were  among  those  named  as  corporators  in  the 
act  incorporating  the  company,  but  they  failed  to  obtain  control  of 
its  organization.  Subsequently,  the  plaintiff  brought  suit  against 
the  company  to  recover  compensation  for  his  services,  as  before 
stated,  claiming  that  the  company  were  bound  by  the  promises  of 
the  original  projectors  of  the  enterprise,  inasmuch  as  said  company 
had  accepted  the  result  of  his  labors  and  enjoyed  its  benefits. 

None  of  the  cases  cited  by  the  defendant  in  error  sustains  his 
position.  The  Erie  &  Waterford  Plank  Road  Co.  v.  Brown,  i 
Casey,  156,  and  the  Bedford  Railroad  Co,  v.  Bowser,  12  Wright, 
29,  were  suits  upon  subscriptions  to  stock.  The  case  of  the  Edin- 
boro'  Academy  v.  Robinson  was  a  subscription  in  aid  of  an  academy. 
There  is  not  the  slightest  analogy  between  either  of  these  cases 
and  the  one  under  consideration.  In  Burton  v.  The  Liverpool, 
Manchester  &  New  Castle-upon-Tyne  Junction  Railroad  Co.,  7  Eng. 
Law  &  Eq.  Rep.  124,  the  contract  was  between  the  plaintiff  and  an 
organized  company.  This  was  a  case  where  the  projectors  agreed 
to  pay  the  complainant  £5,000  for  the  land  to  be  taken  for  the 
raily^ray  and  incidental  damages,  and  the  plaintiff  thereupon  assented 
that  his  land  should  be  so  taken.  The  agreement  was  in  writing 
between  the  plaintiff  and  the  executive  directors  of  Lancashire  & 
North  Yorkshire  Railway  Co.,  which  was  afterward  united  with 
another  rival  enterprise  under  the- name  of  the  defendant  corpora- 
tion, and  the  two  companies  agreed  to  adopt  the  contract  with  the 
plaintiff.  It  is  true  the  company  had  not  yet  obtained  its  charter, 
but  it  was  still  an  organization  in  esse,  had  a  board  of  directors, 
who  assumed  to  make  contracts  binding  upon  the  company  when 
it  should  become  thereafter  fully  clothed  with  corporate  powers. 
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In  Low  V.  The  Railroad  Co.,  45  N.  H.  (i  Hadley)  472,  a  charter 
had  been  obtained,  and  the  services  for  which  the  suit  was  brought 
were  rendered  in  promoting  the  organization  of  the  company  under 
the  charter,  procuring  subscriptions  to  the  capital  stock,  etc.  It 
was  held  by  the  court  in  that  case  that  "  where,  after  the  charter 
and  before  the  organization  of  a  corporation,  services  are  rendered 
which  are  necessary  to  complete  that  organization,  and  after  it 
has  been  perfected,  the  corporation  elects  to  take  the  benefit  of 
such  services,  knowing  that  they  were  rendered  with  the  under- 
standing that  compensation  was  to  be  made,  it  will  be  held  liable  to 
pay  for  the  services  upon  the  ground  that  it  must  take  the  burden 
with  the  benefit ;  but  that  '  no  promise  to  pay  would  be  implied 
from  the  fact  that  such  services  were  rendered  at  the  request  of 
any  number  of  the  corporators  less  than  a  majority.' " 

We  do  not  desire  to  controvert  the  principle  established  in  Eng- 
land, and  to  some  extent  recognized  in  this  country,  that  when  the 
projectors  of  a  company  enter  into  contracts  in  behalf  of  a  body  not 
existing  at  the  time,  but  to  be  called  into  existence  afterward,  then 
if  the  body  for  whom  the  projectors  assumed  to  act  does  come  into 
existence,  it  cannot  take  the  benefit  of  the  contract  without  perform- 
ing that  part  of  it  which  the  projectors  undertook  that  it  should  per- 
form. Conceding  to  this  principle  its  full  force  and  effect,  we  are 
unable  to  see  its  application  to  the  facts  of  this  case.  It  may  very 
well  be  that  where  a  number  of  persons  not  incorporated  are  yet 
informally  associated  together  in  the  pursuit  of  a  common  object, 
and  with  the  intent  to  procure  a  charter  in  the  furtherance  of  their 
design,  they  may  authorize  certain  acts  to  be  done  by  one  or  more 
of  their  number,  with  an  understanding  that  compensation  shall  be 
made  therefor  by  the  company  when  fully  formed.  And  if  such 
acts  are  necessary  to  the  organization  and  its  objects,  and  are  sub- 
sequently accepted  by  the  company,  and  the  benefits  thereof  enjoyed 
by  them,  they  must  take  such  benefits  cum  onere,  and  make  com- 
pensation therefor.  But  the  projectors  or  promoters  of  the  enter- 
prise within  the  meaning  of  the  rule  referred  to  evidently  must  be 
a  majority  at  least  of  such  persons,  and  not  one,  two,  .or  three,  or 
a  small  minority  thereof.  Such  minority  can  have  no  more  au- 
thority to  bind  the  association  or  corporation  in  its  incipient  or 
inchoate  condition  than  they  would  have  to  bind  it  if  fully  organ- 
ized. In  this  case  the  two  or  three  persons  who,  it  is  alleged, 
promised  the  plaintiff  to  see  him  paid  bound  no  one  but  themselves. 
They  had  no  authority  to  speak  for  anyone  else.  In  the  absence 
of  any  such  authority  and  of  any  satisfactory  proof  that  the  result 
of  the  plaintiff's  labor  and  expenditures  was  accepted  and  enjoyed 
by  the  corporation,  that  it  used  the  plaintiff's  survey  or  located 
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its  road  upon  any  considerable  portion  of  the  line  thereof,  the  court 
below  should  have  instructed  the  jury  that  the  defendants  were  not 
liable. 

It  is  to  be  observed  that  in  all  the  cases  which  were  brought  to 
the  attention  of  the  court  the  services  were  either  performed  after 
the  charter  had  been  obtained,  and  there  was  therefore  an  inchoate 
corporation,  or  there  was  an  informal  organization,  as  in  the  case 
cited  in  7  Eng.  Law  &  Eq.  Rep.,  preparatory  to  obtaining  a  charter, 
and  the  employment  was  authorized  by  the  organization  as  such, 
and  was  not  the  mere  employment  by  individuals  having  no  au- 
thority, express  or  implied,  to  contract  for  anyone. 

We  think  the  court  erred  in  their  answer  to  the  defendant's  third 
point  Under  all  the  .evidence  in  the  cause  it  should  have  been 
affirmed.  There  was,  also,  error  in  not  affirming  the  defendant's 
fourth  point.  It  appeared  from  the  defendant's  own  testimony  that 
the  road  for  which  he  had  made  the  survey  was  a  broad-g^uge 
road  with  a  different  terminus,  being  from  Bell's  Mills  to  Erie,  and 
was  essentially  a  different  route  from  that  on  which  the  Bell's  Gap 
Railroad  was  laid  out  and  constructed. 

This  covers  the  third  and  fourth  assignments  of  error.  The  re- 
maining assignments  need  not  be  discussed. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


Spiller  v.  Paris  Skating  Rink  Co. 

Law  Reports  J  7  Chancery  Division  368  (1878). 

This  was  a  demurrer  raising  the  question  of  the  power  of  a 
company  to  ratify  contracts  made  by  its  promoters. 

The  plaintiff,  who  was  a  patentee  of  roller  skates,  entered  into 
an  agreement  dated  the  15th  of  October,  1875,  with  the  Baron  de 
Baillot,  the  main  provisions  of  which  were  that  the  baron  should 
construct  certain  skating  rinks;  that  the  plaintiff  granted  to  the 
baron  the  exclusive  right  of  using  his  patent  skates  at  a  certain 
price;  that  no  other  skates  should  be  used  in  the  said  skating 
rinks;  that  the  baron  should  not  have  the  right  of  assigning  the 
contract,  but  might  associate  himself  with  other  persons  under  any 
form  for  working  out  the  contract. 

On  the  i6th  of  December,  1875,  the  defendant  company  were 
incorporated  under  the  acts  of  1862  and  1867  by  the  name  of  the 
Paris  Skating  Rink  Co.,  Limited. 

The  statement  of  claim  alleged  that  the  plaintiff,  at  the  request 
of  the  baron,  consented  to  the  transfer  to  the  company  of  all  the 
rights  and  obligations  of  the  baron  under  the  said  agreement,  and 
that  by  virtue  of  certain  arrangements  to  which  the  plaintiff  was 
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a  party,  the  company  soon  after  their  incorporation  acquired  all 
the  rights  of  the  baron,  and  became  subject  to  all  the  obligations 
of  the  baron,  as  if  the  company  were  parties  to  the  agreement; 
also  that  the  company  and  their  directors  had,  by  their  memo- 
randum and  articles,  power  to  enter  into  and  undertake  such  con- 
tracts, arrangements,  and  obligations  as  aforesaid.  It  also  allied 
that  the  company  had  acted  upon  and  derived  profits  under  the 
agreement. 

The  plaintiff  claimed  a  declaration  that  the  company  had  adopted 
,^and  were  bound  by  the  agreement,  and  an  account  of  what  was 
due  to  him  under  it. 

The  defendant  demurred.  , 

Malins,  V.  C.  The  case  appears  to  me  of  the  simplest  descrip- 
tion. The  statement  of  claim  states  a  contract  between  an  English- 
man and  a  Frenchman;  and  that  this  contract  was  adopted  by  the 
defendants,  a  registered  English  company.  This  latter  statement 
the  defendant  says  is  a  statement  of  law  not  supported  by  a  state- 
ment of  facts,  but  in  my  opinion  it  is  a  compound  statement  of  law 
and  fact,  which  is  a  sufficient  pleading  of  the  ratification  of  the 
contract. 

It  is  argued  that  a  contract  entered  into  between  certain  indi* 
viduals  before  a  company  is  formed  cannot  be  binding  on  the  com- 
pany when  formed;  but  here  the  question  is  whether  such  a  con- 
tract cannot  be  adopted  by  the  company  when  formed.  To  deny 
this  is  to  argue  against  a  long  current  of  authorities  in  this  court. 
In  Touche  v.  Metropolitan  Railway  Warehousing  Co.  there  was  a 
contract  certainly  not  at  first  binding  on  the  company,  but  it  was 
adopted  and  ratified  by  the  company,  and  was  held  by  Lord  Hath- 
erly  to  be  binding  on  them.  Certain  cases  at  law  have  been  re- 
ferred to,  but  Kelner  v.  Baxter  has  no  application;  for  the  only 
point  decided  in  that  case  was  that  the  persons  who  had  made  the 
contract  were  liable  on  it,  and  could  not  shift  the  burden  over  to 
the  company.  Great  stress  was  laid  on  Melhado  y.  Porto  Alegrc, 
etc,  Railway  Co.,  Law  Rep.  9  C.  P.  503 ;  but  there  Lord  Coleridge 
himself  says  that  the  decisions  at  law  and  in  equity  are  different, 
and  I  feel  no  doubt  that  that  case  would  have  been  otherwise 
decided  in  equity.  Lord  Coleridge  says  that  the  case  of  Touche  v. 
Metropolitan  Railway  Warehousing  Co,,  Law  Rep.  6  Ch.  671,  rested 
upon  the  principle  of  trustee  and  cestui  que  trust,  but  in  my  opinion 
it  rested  on  no  such  principle,  but  on  the  power  of  a  company  to 
adopt  contracts  made  by  its  promoters  after  its  formation.  In  this 
case  the  defendants  are  alleged  by  the  statement  of  claim  to  have 
ratified  and  acted  upon  the  contract.  The  demurrer  must  be  over- 
ruled. 
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ACCEPTANCE : 

of  charter,  101,  109,  110. 

repeat  or  alteration  of  charter  before,  81. 
AGENTS:      (See  Ofpcera  and  Agents,) 

appointment  of,  768. 

powers  of,  784. 

ratification  of  acts  of,  by  corporation,  774. 

torts,  liability  of  corporation  for,  489. 
AGGREGATE  CORPORATIONS: 

defined,  79. 
AGREEMENTS : 

effect  of  secret,  1121,  1131. 

to  form  a  corporation,  499-^07. 
ALTERATION  OF  CHARTER: 

power  of  state  to  make,  217-24&. 

extent  of  the  power,  245. 
ALIENATION  OF  PROPERTY: 

power  to  make,  324,  340. 

Dy  majority,  302. 
AMENDMENTS  TO  CHARTER: 

power  of  state  to  make,  217,  240,  245. 

extent  of  auch  power,  245. 
ASSESSMENTS  AND  CALLS,  575,  1076.       (See  CaKa.) 
ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  290,  055. 
ATTACHMENT  LAWS:      (See  also  lAens  upon  Stock,) 

embrace  corporations,  9,  340. 

shares,  subject  to,  826. 

BIRTH  OF  THE  CORPORATION: 

time  of,  110. 
BOOKS  OF  CORPORATION: 

subject  to  inspection,  617-628. 
BUSINESS  CORPORATIONS: 

defined,  79. 
BY-LAWS: 

usual  form  designating  powers  of  officers,  78^ 

power  of  corporation  to  make,  415. 

rights  of  shareholders  under,  759. 

of  third  parties  under,  159,  759,  765. 

which  create  liens  on  stock,  894. 

▼alidity  of,  756. 

effect  of,  756. 
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CALLS  AND  ASSESSMENTS: 

when  necessary,  575. 

who  may  make,  577,  580,  1076. 

manner  of  making,  577,  1076. 

must  be  equal,  576. 

upon  increased  capital  stock,  581,  583. 
CAPITAL : 

as  distinguished  from  capital  stock,  494,  495. 
CAPITAL  STOCK: 

defined,  494,  497. 

calls  upon.     (See  Calls,) 
increased,  668,  670. 

"  good- will  "  as  payment  for,  1065. 

property  as  payment  for,  1065. 

power  to  buy  and  sell  its  ow^n,  393. 

power  to  buy  and  sell  —  of  other  corporations,  406. 
CERTIFICATE  OF  SHARES: 

right  of  shareholder  to,  586. 
CHARTER: 

acceptance  of,  101,  109,  110. 

interpretation  of,  186,  211. 

power  of  state  to  alter,  amend,  and  repeal,  217-245. 
CITIZEN: 

corporation  as  a,  1,  110. 
CITIZENSHIP : 

of  corporations,  110,  738. 

of  consolidated  corporations,  115. 

from  U.  S.  jurisdictional  standpoint,  126. 
COMBIXATIOXS:     ("See   Pooling  Agreements;   Voting   Trusts;  Trust  Com- 
binations; Consolidation;  Reorganization,) 
CONDITIONS : 

to  formation  of  corporations  de  jure,  139-150. 
of  corporations  de  facto,  150-182. 

subscriptions  upon,  536-559. 

precedent  to  becoming  a  shareholder,  536. 

waiver  of,  by  subscriber,  559. 
CONSIDERATION:      (See  Value.) 

paid  for  stock,  good-will  as,  1065. 
CONSOLIDATED  CORPORATIONS: 

citizenship  of,  115. 
CONSOLIDATION  OF  CORPORATIONS: 

meaning  of,  1100. 

methods  and  effect  of,  1082-1100. 

right  to,  at  common  law,  1. 

shareholders'  rights  under,  1100. 

creditors*  rights  under,  1101. 

unauthorized,  1098. 

shareholders'  consent,  1098,  1100. 
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CONTEMPT  OF  COURT: 

corporation  subject  to,  493. 
CONSTRUCTION:      (See  Interpretation,) 
CONTRACTS : 

charters  as^  186. 

effect  of  dissolution  upon,  309. 

of  membership,  499. 

power  of  corporation  to  make,  310-315. 

of  promoters,  1131. 

liability  of  corporation  on,  1131. 

adoption  by  corporation  of  promoters',  1147. 

utra  vires.     (See  Ultra  Vires.) 
CONVERSION : 

of  corporate  property,  67. 
CONVEYANCES: 

power  to  make,  315-340. 

ultra  vires,  332. 
CORPORATE : 

acts,  presumption  as  to,  727. 

liability,  for  torts,  151,  489-493. 
for  acts  of  agents,  774-784. 

meetings,  734,  735. 

property,  title  of,  68. 

residence,   110,  738. 

records,  right  to  inspect,  617. 
CORPORATIONS : 

defined,  1,  9,  16,  38,  79. 

distinguished  from  partnerships,  38,  42,  74,  75. 
from  joint-stock  companies,  69. 
from  shareholder,  56,  62,  65. 

creation  of,  in  general,  80. 
in  United  States,  80. 
by  legislature,  81,  90. 
under  general  laws,  90. 

citizenship  of,  1,  55. 

and  the  state,  186. 

de  jure,  139,   150. 

de  facto,   150. 

as  an  individual,  9,  10. 

as  a  franchise,   16. 

essence  of,  38. 

sale,  51. 

by  estoppel,  182. 

dissolution  of,  290.     (See  Dissolution,) 

and  directors,  813.     (See  Directors,) 

and  creditors,  920.     (See  Creditors,) 

powers  of,  310.     (See  Powers.) 


1 1 52  Index. 

[References  are  to  pages.] 
COKPORATIOXS  —  Continued : 

taxation  of,  264.     (See  TtuBOtion.) 
.as  subscribers  to  shares,  393. 
and  promoters,  1118.     {See  Promoten,) 
CREATION  OP  CORPORATIONS: 
at  common  law,  80. 
by  United  States  Congress,  80. 
by  states,  80. 

under  special  act,  81. 
general  laws,.  90. 
legislative  intent  in,  90. 
CUMULATIVE  VOTING,  609. 
CREDITORS:     * 

relation  to  corporation,  920-931. 
rights  against  directors,  996-1002. 
rights  as  against  shareholders,  996-1024. 
at  common  law,  930,  1022. 
at  equity,   1024-1081. 
rights  to  enforce  payment  of  shares,  998,  1002,  1005,  1017,  1046. 
to  a  receiver,  920,  935,  1077. 
to  interfere  with  corporate  business,  931-960. 
under  reorganization,' 1082-1101. 
under  consolidation,  1101-1118. 
as  shareholders,  777. 
assignment  for  benefit  of,  290,  955. 
legal  relation  of,  to  other  creditors,  955,  1022. 
rights  under  ultra  vires  contracts,  416. 
property  subject  to  execution  By,  960-970. 
effect  of  dissolution  upon  creditors'  rights,  971-082. 
rights  growing  out  of  torts,  1013. 
rights  under  the  trust  fund  theory,  1024-1081. 

DAMAGES: 

recoverable  for  corporate  torts,  489. 
DARTMOUTH  COLLEGE  CASE,  186. 
DEBTS : 

under  the  statute,  1002-1024. 

secured  by  liens  on  stock,  908. 
DE  FACTO  CORPORATIONS: 

defined,  150-182. 
DE  JURE  CORPORATIONS: 

defined,   139-150. 
DELEGATION : 

of  power  to  create  by  state,  90. 
DEVISE: 

power  of  corporation  to  take  by,  341. 
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DIRECTORS : 

qualifications  of,  768-816. 

powers  of,  796,  813. 

and  the  corporation,  768,  796. 
.  liability  to  the  corporation,  768,  787,  796. 

contracts  with  the  corporation,  774,  777. 

relation  to  shareholders,  777,  796. 
to  creditors,  983-995. 

right  to  declare  dividends,  126. 

rights  to  compensation,  768,  794. 

preference  hj,  774,  777. 

liability  for  failure  to  file  reports,  893. 

removal  of,  813,  809. 
DISSOLUTION: 

of  corporations,  methods  of,  290,  302. 

by  act  of  legislature,  290,  300. 

forfeiture  of  charter,  294,  300. 
grounds  of,  290. 

surrender  of  charter,  290. 

expiration  of  charter,  151,  305. 

effect  of,  3b9n,  971,  980. 

by  failure  to  comply  with  conditio^is,  300. 

by  sale  or  loss  of  assets,  302. 
DIVIDENDS: 

defined,  628. 

out  of  what  paid,  629. 

not  a  debt,  644. 

who  may  declare,  633. 

"  declared  "  defined,  633. 

'shareholders*  rights  to,  628. 

what  shareholders  entitled  to,  653,  656. 

shareholder's  right  to  compel,  646,  658. 

stock,  637. 

ELEMENTS : 

necessary  to  de  facto  existence,  150-182. 
EMINENT  DOMAIN: 

defined,  208. 

rights  of  state  to  and  under,  205. 
ENGLISH  RLXE: 

as  to  ultra  vires,  425. 
ESTOPPEL : 

corporations  by,  182. 

what  acts  create  such  corporations,  185. 
EXEMPTION :  , 

from  taxation  by  state,  264. 
EXPIRATION  OF  CHARTER,  305. 
73 


1 1 54  Index. 

[References  are  to  pages.] 
EQUITY :  ^ 

courts  of,  will  aid  shareholder,  680. 
when  aid  may  be  invoked,  680. 
liability  of  shareholders  to  creditors  in,  1 024-1 081« 

FACULTIES  OF  CORPORATION: 

outlined,  37.  J 

FIFTH  AMENDMENT: 

and  its  effect  upon  corporate  powers,  3. 
FOREIGN  CORPORATIONS:  ^ 

state  control  over,  213. 
FORFEITURE : 

of  charter  by  state,  294,  360. 

of  shares  by  corporation,  139- 
FOURTEENTH  AMENDMENT: 

and  its  eflfect,  2.  -  ^ 

FRANCHISE : 

charter  as,  16. 

taxation  of,  280. 
FRAUD : 

in  incorporation,  68,  158. 

as  a  basis  for  stockholders'  interference,  694. 

subscriptions  induced  by,  5G0-675. 

GENERAL  LAWS : 

creation  of  corporations  under,  00.  *  * 

GENERAL  MANAGER: 

powers  of,  784. 
GIFTS : 

of  stock,  908 

causa  mortis,  917. 

inter  vivos,  911.  "^^ 

GOOD-WILL: 

as  consideration  for  stock,  1065. 

valuation  of,  36,  1065. 

ILLEGAL  ACTS  OF  CORPORATION: 

effects  of.     (Soc  Dissolution:  Ultra  Vires  Contracts*)  i 

INCIDENTAL  POWERS  OF  CORPORATION,  310. 
INFANTS: 

as  subscribers  and  sli a reh ciders,  508.  ^^ 

INSPECTION : 

of  corporate  records,  617-621. 

books  which  may  be  ins]^ected,  617. 

who  may  make,  617,  621. 

how  compelled,  621. 
INTENT :  j 

necessary  to  form  a  corporation,  83,  89. 
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INTERPRETATION : 

of  charters,  186,  211. 
INDIVIDUAL: 

corporation  as  an,  9. 

JOINT  CONTRACTS; 

legality  of,  390« 
JOINT-STOCK  CORPORA J.TONS: 

distinguished  from  corporations,  60. 

LEASE: 

power  of  corporation  to  make,  315-340. 
LEGISLATURE : 

power  of,  to  create  corporations,  80,  81,  90. 

control  over  corporations.  186.     (See  Staters  Control  Over,) 

forfeiture  of  charter  by,  290.     (See  Dissolution.) 
LIABILITY  OF  MEMBERS:      (See  SSharehoUlct-'s  Liabilily.) 
LIEN  ON  STOCK: 

at  common  law,  902. 

how  created,  894. 

statutory  provisions  creating,  899. 

by-laws  which  create,  908. 

notice  of,  and  of  by-laws,  894. 

shares  covered  by,  902. 

debts  secured  bv,  908. 

waiver  of,  by  corporation,  894. 

enforcement  of,  899. 

right  of  corporation  to  refuse  transfer  because  of,  894. 
LIMITED   COMPANIES: 

defined,  79. 

MAJORITY: 

power  of,  736.  742. 

to  alienate  property,  302,  747. 
MANAGEMENT  OF  CORpbRATIONS,  727-816. 
MANDAMUS  TO  COMPEL  INSPECTION,  621. 
MARRIED  WOMEN: 

as  subscribers  and  shareholders,  508. 
MEETINGS : 

of  corporation,  734,  738. 

notice  of,  730,  738. 

time  of,  110. 

place  of,  110. 
MEMBERS:      (See  Shareholders.) 
MEMBERSHIP: 

rights  and  liabilities  ir  general,  494-726. 

contracts  of.  499,  508. 

rights  in  particular,  494-702. 
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MORTGAGE: 

power  of  corporation  to  make,  315,  361* 

NEGOTIABLE  PAPER: 

power  of  corporation  to  issue,  357-372. 
"NET  PROFITS": 

defined,  629. 
NOTICE : 

of  corporate  meetings,  736-738. 

of  by-lAws,  727-741,  756-767. 
which  create  lien,  894. 

to  officers  notice  to  corporation,  810. 
NUL  TIEL  CORPORATION: 

plea  of,  156. 

OFFICERS  AND  AGENTS,  768-»16. 
appointment  of,  813. 
powers  in  general,  727,  737,  801. 
rights  to  compensation,  768,  794. 
secret  profits  not  allowed,  786. 
liability  for  false  representations,  787. 
general  manager,  duties  and  powers,  784. 
president,  duties  and  powers,  768,  774,  784. 
other  officers,  duties  and  powers,  784. 
knowledge  of,  notice  to  corporation,  810. 
removal  of,  809,  813. 
revocation  of  powers,  809. 

PARTIES : 

to  action  to  compel  payment  of  shares,  1024. 
PARTNERSHIP: 

distinguished  from  corporation,  46,  74,  75. 

power  of  corporation  to  enter  into,  374. 
PLACE : 

of  corporate  meetings,  110. 
POLICE  POWER: 

defined,  246. 

scope  of,  246. 

limitations  upon,  263. 

person,  corporation  as  a,  1,  6^  9. 
POOLING  AGREEMENTS,  229. 

validity  of,  610. 
POWERS  OF  CORPORATIONS: 

in  general,  310. 

implied,  310. 

limitations  upon,  3-10. 

to  make  contracts,  310-315. 
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POWERS  OF  CORPORATIONS  —  Continued : 

to  take  and  hold  property,  315-340. 
limitations  upon,  315,  346. 

to  take  by  devise,  341. 

to  alienate  property,  340. 

to  lease  property,  66 

to  borrow  money,  357. 

to  mortgage  its  property,  315,  361. 

to  issue  negotiable  paper,  357. 

to  make  guarantees,  36S,  373. 

to  act  as  trustee,  373. 

to  enter  into  a  partnership,  374. 

to  acquire  its  own  stock,  393. 

to  acquire  stock  of  other  corporations,  405. 

to  make  by-laws,  415. 
POWER  OF  STATE:      (See  The  Corporation  and  The  State,) 

to  alter,  repeal,  etc.,  217-245. 

to  create  corporations,  80-182. 
PREFERENCE : 

right  of  shareholder  to  an  increase,  668. 

of  creditors,   290. 

of  directors,  777. 
PRESIDENT: 

powers  and  duties,  774,  784. 
PRIVATE  CORPORATIONS: 

defined,  2,  79. 
PROFITS : 

defined,  631. 
PROMOTERS : 

meaning  of  term,  1118. 

relation  to  the  corporation,  1118. 

duties  to  the  corporation,  1118. 

who  are,  1118-1148. 

liability  to  subscribers,  1121,  1131. 

rights  of  corporation  as  against,  1121. 

liabilities  of  corporation  on  contracts  of,  1131. 

secret  profits,  1121. 

adoption  of  contracts  made  by,  1147. 

rights  to  compensation,  1123,  1125. 

liability  on  contracts,  tl31. 
PROPERTY: 

power  to  take  and  hold,  315-340. 
alienation  of,  340. 
as  payment  for  stock,  1065,  1077. 
"txsue  value**  rule,  1071. 
"  pood  faith  "  rule,  1076. 
PROXY  VOTING,  587. 
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PUBLIC  CORPORATION: 

defined,  70. 
PUBLIC  SERVICE  CORPORATION: 

defined,  79. 

QUASI-PUBLIC  CORPORATION : 

defined,  79. 
QUORUM : 

to  constitute  a  valid  meeting,  736. 

REAL  ESTATE: 

power  of  corporation  to  take  and  hold,  315-340. 
RECEIVER: 

shareholder's   right  to,  806. 

creditor's  right  to,  920,  935,  1077. 
RESCISSION  OF  SUBSCRIPTION: 

Eiiijlish  rule,  560. 

U.  S.  rule,  5G8. 
REORGANIZATION: 

meaning  of  term,  1107. 

authority  for,  1107. 

methods  of,  1 101. 

who  may  participate,  1107. 
REPEAL  OF  CHARTER : 

power  of  state  to,  217. 

limitations  of  power  of  state  to,  245. 
REPEAL  OF  STATUTES: 

ns   afTecting  existing   corporations,    181. 
REPORTS: 

liability  of  directors  for  failure' to  file,  983. 
RESIDENCE  OF  CORPORATIONS:      (See  Cithenship.) 

"SET-OFF": 

by  shareholders,  725. 

against  unpaid  subscriptions,  725. 

under  statutory  liability,  726. 
SHAREHOLDERS : 

who  may  become  such,  409,  508. 

infanth  as,  508. 

married  women  a.s,  508. 

corporations  as,  393. 

trustees  as,  99. 

relation  to  directors,  500. 

as  creditors,  774. 

distinguished  from  corporation,  56,  62,  65,  68. 
SHARKHOLDER'S  RIGHTS: 

to  prevent  ultra  vires  acts,  586. 

to  a  certificate  of  shares,  586. 

to  transfer  his  shanks,  580,  587,  817. 
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SHAREHOLDER'S  RIGHTS  —  Continued : 
to  vote,  586,  &87. 

to  inspect  corporate  records,  686,  617. 
to  dividends,  586,  628. 
to  compel  dividends,  5. 

to  interfere  with  corporate  business,  586,  680. 
to  a  receiver,  806. 

to  a  preference  on  increased  stocky  668,  670,  680. 
to  stock  dividends,  637. 
under  consolidation,  1100. 

reorganization,  1107. 
bylaws,  756-767. 
to  set-oflf,  725. 
SHAREHOLDER'S  LIABILITY: 
in  general,  702. 
to  the  corporation,  702. 
to  other  shareholders,  713. 
to  creditors,  920. 
under  statutes,  1005,  1010. 

what  shareholders  liable,  1005,  1010. 
set-off  under,  725.  , 

to  pay  full  value  of  shares,  702,  920. 
for  ultra  vires  acts  of  corporation,  416. 
for  ultra  vires  torts  of  corporation,  1013. 
SHARES  OF  STOCK: 
defined,  494,  497. 
transfer  of,  817.     (See  Transfer,) 
covered  by  lien,  894. 
gifts  of,  908. 

negotiability  of  certificates,  841. 
liens  on,  894.     (See  Liens.) 
taxation  of,  275,  278. 
SLANDER: 

corporate  liability  for,  493. 
SOLE: 

corporations,  79. 
SPECIAL  SANCTION: 

to  create,  80. 
STATE,  THE  CORPORATION  AND  THE,  186-309. 
creation  of  corporations  by,  80. 
delegation  of  power  to  create,  90. 
control  over  corporations,  186. 

power  to  repeal,  alter,  etc.,  217-246. 

police  power,  246-264. 

eminent  domain,  205. 

foreign  corporations,  213. 

to  tax  corporations,  264. 

to  dissolve  corporations,  290,  300. 
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STATE: 

the  corporation  and  the,  186-309. 

control  over  domestic  corporations,  186. 
foreign  corporations,  213. 

power  to  repeal,  alter  and  amend,  217.  * 

police,  power  of,  246. 

eminent  domain,  power  to  exercise  and  grant,  264. 

power  of  taxation  over,  264. 

power  to  dissolve,  290.  ^ 

STOCK:     (See  Capital  Stock,) 
STOCKHOLDERS:     (See  Shareholder.) 
SUBSCRIPTIONS  FOR  STOCK,  102. 

agreements  to  form  a  corporation,  508,  510. 

actual  subscriptions  thereto,  520,  525.  J 

made  to  promoters,  534.  ^ 

after  incorporation,  520. 

powers  of  agents  to  receive,  534. 

upon  conditions,  509,  536,  544,  547,  550. 
conditions  precedent,  53G,  544,  547,  550. 

waiver  of  conditions  for,  536^  550. 

upon  special  terms,  550,  554,  559. 
secret  agreements,  550. 

induced  by  fraud,  660. 

right  to  rescind,  517,  520,  536. 
STATUTE  OF  LIMITATIONS: 

corporations  within,  9. 
SURPLUS : 

defined,  637. 
SURRENDER  OF  CHARTER,  302. 

TAXATION: 

defined,  249,  264. 

corporate  property  subject  to,  264. 

corporations  include  persons  and  associations  for  .purposes  of,  (!» 

franchise  as  property,  280. 

limitations  upon,  by  state,  264. 

methods  of,  264. 

of  shares  of  stock,  275,  278. 
TIME  OF  MEETINGS,  110,  734. 
TORTS: 

liability  of  corporation  for,  151,  489. 
of  corporation  for  ultra  vires,  489. 
of  corporation  for  agents'  torts,  489. 

civil  liability  of  corporation  for,  493. 

criminal  liability  of  corporation  for,  498. 
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TRANSFER: 

of  shares,  in  general,  817-893. 

agreements  not  to,  875. 

restrictions  upon,  817,  819. 

unauthorized,  826,  831,  841. 

effect  of,  826,  831. 

unregistered,  as  between  parties,  819,  826. 

shareholder's  right  to,  817,  866. 

corporation's  right  to  refuse,  under  lien,  826,  861. 
TRUST: 

power  of  corporation  to  hold  in,  373. 
TRUST  FUND  THEORY,  1024-1081. 
"  TRUST  "  COMBINATIONS : 

features  of,  and  objections  to,  1108. 

where  allowable,  1124. 
TRUSTEE : 

power  of  corporation  to  act  as,  373. 

ULTRA  VIRES: 

acts,  416. 

conveyances,  315. 

contracts,  416. 

meaning  of  term,  700. 

origin  of,  416. 

United  States  rule,  416,  417,  469. 

English  rule,  425. 

rule  when  contracts  wholly  or  partly  executory,  438. 
when  contracts  fully  executed,  452. 
when  contracts  executed  on  either  side,  478. 

as  to  negotiable  paper  issued,  362. 

torts,  489. 

shareholder's  liability  for,  489. 
corporation's  liability  for,  493. 

shareholder's  right  to  prevent,  694. 

who  may  plead  it,  416,  417,  447. 
UNAUTHORIZED: 

acts  of  agents,  liability  for,  784. 

transfers,  831-861. 

consolidation,   1100. 
UNITED  STATES: 

creation  of  corporations  in,  80. 

courts,  citizenship  of  corporations  in,  126,  134. 

constitution,  as  affecting  corporate  contracts,  315. 

VALIDITY : 

of  statutes  creating  corporations,  181. 
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VOTING: 

who  entitled  to,  587. 

cumulative,  609. 

by  proxy,  587. 
VOTING  TRUSTS; 

meaning  of,  610. 

validity  of,  610. 
VALUE,   FULL  VALUTA,  TRL^E  VALUE: 

defined  and  discussed,  36,  1071,  1076. 

WAIVER: 

of  lien  on  shai^,  994* 
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